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AMERICAN DIAMOND DRILL CO. VS. SULLIVAN MACHINE CO. 1 


[r. 8.] The President of the United States of America to the 
Sullivan Machine Company, Greeting: 


You are hereby commanded that you ee appear before the 
judges of the circuit court of the United States of America for the 


p- southern district of New York, in the second circuit court, in equity, 

on the first Monday of November, A. D. 1872, wherever the said 
t court shall then be, to answer a bill of complaint exhibited against 
you in the said court by the American Diamond Drill Company, 


and do further and receive what the said court shall have consid- 
ered in that behalf; and this you are not to omit under the penalty 
, on you of two hundred and fifty dollars. 

Witness Honorable Salmon P. Chase, Chief Justice of the Supreme 
Court of the United States, at the city of New York, on the 25th day 
: of September, in the year one thousand eight hundred and seventy- 
: two, and of the Independence of the United States of America the 

ninety-seventh. 
: KENNETH G. WHITE, Clerk. 
KELLER & BLAKE, 


sf] Compl’t’s Sol’rs. 
. The defendants are required to enter their appearance in the above 
, cause in the clerk’s office of this court on or before the first Monday 
of November, 1872, or the bill will be taken pro confesso against 


y them. 
K. G. W., Clerk. 


2 
» 2 (Endorsement on subpeena :) 


SouTHERN Dist. or New YOrK, 8 


William Scott, of lawful age, being duly sworn, deposes and says 
that he did, on the 7th day of September, serve the within-named 
defendant, The Sullivan Machine Company, by delivering a true 
copy thereof to and leaving the same with E. 'T. Rice, attorney for 
said company, who accepted the same, and leaving the same with 
him at 39 & 41 Wall St., in the city of New York, at the same time 
exhibiting to him the within original writ. 


(S’g'd) WM. SCOTT. 


Subscribed and sworn to before me this 21st day of Nov., 1872. 
[ NOTARIAL SEAL. | (Signed) WM. H. BISHOP, 
Notary Public, City of New York. 


I hereby depute Wm. Scott to execute the within writ. 
(S’g’d) GEORGE H. ae 
. 8. Marshal. 


sept. 25, 72. 


Filed Feb’y 6, 1873. 
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3 Circuit Court of the U. S..Southern District of New York. 
In Equity. 


THe AMERICAN DIAMOND Dritt ComPpANyY 
THe SuLLIVAN MACHINE COMPANY. 
To the honorable the judges of said court: 


The American Diamond Drill Company,a corporation created 


and doing business under and by virtue of the laws of the State of 


New York and having their principal place of business In the city 
of New York, in said State, bring this their bill of complaint against 
The Sullivan Machine Company, a corporation organized and doing 
business under and by virtue of the laws of the State of New Hamp- 
shire and having their principal place of business at Claremont, in 
the said State. 

And thereupon your orators complain and say that heretofore and 
before the 14th day of July, A. D. 1868, one Rudolphe Leschot, a 
citizen of Geneva, in the Republic of Switzerland, being the origi- 
nal and first inventor of a certain new and useful improved rock 
drill which had not been known or used by others before the inven- 
tion thereof by him, and having made due application to the Com- 
missioner of Patents of the United States for letters patent therefor 

and complied with all the provisions of the statute in such 
4 Case made and provided, obtained letters patent of the [i nited 

States of America for said invention, bearing date the 14th 
day of July, A. D. 1863, signed by the Secretary of the Interior and 
countersigned and sealed with the seal of the Patent Office by the 
said Commissioner of Patents, all in due form of and according to 
law, whereby there was granted and secured unto the said Rudolphe 
Leschot, his heirs,administrators, or assigns, for the term of seventeen 
years from the date thereof, the full and exclusive right and liberty 
of making, using, and vending to others to be used the said inven- 
tion, and the said letters patent, having been duly recorded, were 
issued and delivered to him, the said Rudolphe Leschot. 

And your orators further show unto your honors that afterwards 
and before the 16th day of February, A. D. 1869, one Asahel J. Sev- 
erance having, by mesne assignments, become the owner and holder 
of the said letters patent so as aforesaid granted and issued to the 
said Rudolphe Leschot, and believing the same to be inoperative 
by reason of a defective and insufficient description or specification 
to secure the whole of said invention, which said errors had been 
incorporated in said specification by inadvertence, accident, and mis- 
take, and, without any fraudulent or deceptive intention, surren- 
dered the said letters patent to the. Commissioner of Patents and 
prayed that the same might be canceled and new letters patent 
granted to him as such assignee, on a new and corrected specifica- 
tion, fur the same invention and for the residue of the term, then 
unexpired, for which said letters patent had been granted,and the said 
Asahel J. Severance having fully and in all respects complied with 
all the requirements of the law in that behalf, thereupon, and after 


» 
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due proceedings had, the said Commissioner of Patents canceled 
said original letters patent and on the 16th day of February, A. D. 
1869, caused new and amended letters patent to be issued in lieu 
thereof, signed by the Secretary of the Interior and countersigned 
and sealed with the seal of the Patent Office by the said Commis- 
sioner of Patents, all in due form of and according to law, whereby 

there was granted and secured unto the said Asahel J. Sever- 


- 


5 ance, as such assignee as aforesaid, his heirs, administrators, 


or assigns, for the unexpired term of seventeen years from the 


14th day of July A. 


D. 1563, the full and exclusive right and 


liberty of making, using, and vending to others to be used the said 


— 


invention, and the said last-mentioned letters patent having been 
duly recorded were issued and delivered to him, the said Asahel J. 


Severance. 


And your orators further show unto your honors that afler the 
granting and issuing of the new and amended letters patent last 
above recited, and before the 26th day of October, A. D. 1869, the 
said Asahel J. Severance, believing the said last-mentioned letters 
patent to be inoperative by reason of a defective or insufficient de- 
scription or specification, which errors had arisen from inadvertence 
and mistake, and without any fraudulent or deceptive intention, sur- 
rendered the same to the said Commissioner of Patents, and | rayed 
the cancellation thereof, and that new and amended letters patent 


might be granted in lieu thereof « 


¢ 


i f 


yn a new and corrected specifica- 


tion for the same invention, and for the residue of the period, then 


unexpired, for which said orig 
recited, had been granted: and 
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il letters patent, first hereinabove 
at the said Asahel J. Severance 


having complied with all the requirements of the law in that be- 


half, thereupon, and after du 


pre 


ceedings, had the said Commis- 


sioner ef Patents cancel said reissued letters patent, and caused other 
new and amended letters patent to be yranted in lieu thereof, which 


said last-mentioned reissued letter 
as reissue No. 3690, bear date the 26th day of October, A. D. 1869, 
are signed by W. T. Otto, acting Secretary of the Interior, and coun- 
tersigned and sealed with the seal of the Patent Ottce by Saupuel 
S. Fisher, Commissioner of Patents, and grant and secure unto the 


said Asahel i. 


Severance, assignee 


s patent are known and designated 


as aforesaid, his heirs, adminis- 


trators, or assigns, for the term of seventeen years from the 14th day 
of July, A. D. 1863, the full and exelusive right and liberty of mak- 
ing, using, and vending to others to be used the said invention, 

which is entitled in said reissued letters patent a new and 
6 useful “Improved Rock Drill,” and a description whereof is 

given in the schedule annexed to said letters patentand mak- 
ing part of the same, as by reference to said reissued letters patent, or 
to a duly authenticated copy thereof, here in court ready to be pro- 
duced, will more fully and at large appear. 

And your orators further show unto your honors that afterwards, 
and on the 2nd day of June, A. D. 1871, the said Asahel J. Sever- 
ance and one William T. Holt, being then the sole and exclusive 
owners and holders of the said letters patent, so granted and reissued 


as above recited, by their respective deeds of assignment, duly ex- 
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ecuted and bearing date on the said 2nd day of June, A. D. 1871, 
assigned, sold, transferred, and set over unto your orators all 
right, title, and interest in, to, and under said letters patent and the 
several reissues thereof fur, in, and throughout the State of New 
York and certzin other places as mentioned and set forth in said 
deeds, respectively, as by reference to said deeds of assignment, here 
in court ready to be produced, will more fully and at large appear. 

And your orators further show unto your honors that by virtue 
of the said two deeds of assignment they became and are now the 
sule and exclusive owners and holders of the said letters patent so 
granted and reissued as aforesaid, and of all the rights and priv- 
ileges thereby granted and secured, or intended so to be, for, in,and 
throughout the State of New York. 

That they verily believe and therefore charge the fact to be that 
the said Rudolphe Leschot was and is the original and first inventor 
of the said invention; that the same is of great utility and value, 
and that your orators will realize and receive large gains and profits 
therefrom if infringements by the defendants herein and his con- 
federates be prevented. 

Yet the defendants herein, well knowing the premises, but con- 
triving and wrongfully intending to injure your orators and to de- 

prive them of the gains, profits, and advantages which they 
7 might and otherwise would have derived from the said in- 

vention, have heretofore, at the city of New York, State of 
New York and divers other places within the territory mentioned 
and included in said deeds of assignment to your orators hereinbe- 
fore referred to, and without the consent or allowance, but against 
the will, of your orators, manufactured and sold and are still 
manufacturing and selling, at said city of New York and divers 
other places, large quantities of rock drills constructed accord- 
ing to and containing and embodying the said invention, and 
your orators have reason to believe they will continue so io 
do, and are thereby causing your orators great and irreparable 
damage, and refuse to pay your orators any of the profits which 
they have derived from such unlawful manufacture and sale, or 
to desist therefrom ; all which is in violation and infringement of 
said letters patent, so issued to said Asahel J. Severance -as afore- 
said, and of the exclusive rights of your orators under the same. 

Which said actings and doings of the said defendant are contrary 
to equity and good conscience and tend to the manifest injury of 
your orators in the premises. In consideration whereof, and foras- 
much as your orators can only have adequate relief in this hon- 
orable court, where matters and things of this sort are made cogni- 
zable by the statute; to the end, therefore, that said defendants may, 
if they can, show why your orators should not have the relief hereby 
prayed, and may, upon its corporate oaths and according to its best 
and utmost knowledge, remembrance, information, and belief, fell, 
true, direct, and perfect answer make to the matters and things 
hereinbefore stated and charged, and that the said defendant may 
answer the premises, and that it may be decreed to account with 
and pay over to your orators the profits which it has realized, as well 
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as the damages suffered by your orators, from or by reason of said 
alleged infringement of said reissued letters patent since the date 
thereof; and may it please your honors, the premises considered, 


to grant unto your orators the writ of perpetual injunction, issuing 
s out of and under the seal of this honorable court, or issued by one 
| | of your honors, according to the form of the statute in such 
( 8 case made and provided, enjoining and restraining the said 
; defendants, ‘The Sullivan Machine Company, its clerks, at- 


torneys, agents, servants, and workmen, and each and every of them, 
from manufacturing and selling, or causing to be sold or manufact- 
ured, any rock drills constructed substantially aceording to or con- 
f taining and embodying the invention: described in and secured by 
the reissued letters patent No. 3690,so granted to Asahel J. Severance, 
as the assignee, by esne assignment, of Rudolphe Leschot; and 
also that a writ of preliminary or provisional injunction may issue 
so restraining the said defendant pending this suit. 

And that your orators may have such other and further relief as the 
nature of the case may require and to your honors shall seem meet, 
may it please your honors to grant unto your orators not only the 
writs of injunction conformable to the prayer of this bill, but also 
the writ of subpcena directed to the said defendant, The Sullivan 

Machine Company, and commanding it,on a day certain therein to 
} be named,to be and appear in this honorable court, then and there 
to answer the premises and to stand to, perform, and abide such 
> further order, direction, and decree as may be made against it. 
AMERICAN DIAMOND DRILL CO.,, 
By CHARLES H. TOMPKINS, President. 


KELLER & BLAKE, Of Counsel 


a ame 
gy: 


UNITED STATES OF AMERICA. } 
Southern District of New York, | 


SS. 


Charles H. Tompkins, being duly sworn, deposes and says that he 
is the president of the American Diamond Drill Company, com- 
plainant, in the foregoing bill named; that he has read the same 
and knows the contents thereof, and that the same is true of his own 

knowledge, except as to those matters therein stated on infor- 
9 mation and belief, and as to those matters he verily believes 
it to be true. 


CHAS. H. TOMPKINS. 


Sworn to before me this 10th day of September, A. D. 1872. 
J. B. ANTHON, 
Notary Public, N. Y. Co. 


(Endorsed :) U.S. circuit court, south. dist. of N. Y. In equity. 
The American Diamond Drill Company vs. The Sullivan Machine 
Company. Bill. Keller & Blake, compl’ts sol’rs. Filed Sept. 25, 
1872. 
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Answer. 


Circuit Court of the United States for the Southern District-of New 
York. In Equity. 


Tue AMERICAN DIAMOND DrILL COMPANY 
is. 


THe SULLIVAN MACHINE COMPANY. 


The answer of the Sullivan Machine Company, defendants, to the 
bill of complaint of the American Diamond Drill Company, com- 
plainants. , 

To the honorable judges of said court: 

These defendants, reserving to themselves all right of exception 
to the said bill of complaint, for answer thereto — 

lirst. That they admit that the American Diamond Drill Com- 
pany, complainants, are a corporation created and doing business 
under and by virtue of the laws of the State of New York, and have 
their principal place of business in the city of New York, and that 

the defendants are a corporation organized and doing business 

LV under and by virtue of the laws of the State of New Ham p- 

shire, and have their principal place of business at the town 
of Claremont, in said State. 

Second. That Lney den\ that before the l4th day of July, 1S63 
or at any other time, one Rudolph Leschot, a citizen of the Repub- 
lic of Geneva, was the original or first inventor of the new and use- 
ful improved rock drill alleged in said bill, or that said rock drill 
had not been known or used by others before said alleged invention 
by said Leschot, or that said Leschot made due application to the 
Commissioner of Patents of the United States for letters patent for 
said alleged invention, or that said Leschot complied with all the 
provisions of the statute in such case made and provided, as alleged 
in said bill; but these defendants say that they have been informed 
and believe it to be true that the said Leschot applied for and ob- 
tained letters patent of the United States of America for an alleged 
invention relating to rock drills, dated the 14th day of July, A. D. 
1863, signed, countersigned, and sealed, as alleged, but these defend- 
ants, for greater certainty, ask leave to refer to said letters patent 
and to the papers upon which said letters were granted when the 
same shall be produced. 

Third. That they know not and have not been informed save by 
the complainants’ bill whether or not, after the date last named and 
before the 16th day of February, A. D. 1869, or at any other time, one 
Asahel J. Severance had become, by mesne assignments, the owner 
and holder of the alleged letters patent granted and issued to the saifl 
Leschot, or whether or not the said Severance, without any fraudu- 
lent or deceptive intention, surrendered the said letters patent to the 
Commissioner of Patents, or whether or not said Severance, fully 
and in all respects, complied with all the requirements of the law, 
as alleged in said bill of complaint, or whether or not, after due 


? 
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proceedings were had as alleged, the said Commissioner of Patents 
canceled said original letters patent, and on the 16th day of Febru- 
ary, A. D. 1869, caused new and amended letters patent to be issued 
in lieu thereof, signed, countersigned, and sealed, as alleged in said 

bill, all in due form « of and according to law, or whether or 
1] not thereby there was granted and secured unto the said 

Asahel J. Severance, as such assignee or otherwise, his heirs, 
administrators, or assigns, for the unexpired term of seventeen years 
from the 14th day of July, A. D. 1863, or for any other term, the 
full and exclusive right and liberty of making, using, and vending 
to others to be used the said or any such pretended invention. 

Fourth. They do not know and have not been informed, save by 
said bill of complaint, whether or not, after said last-named date 
and before the 26th day of October, 1869, or at any other time, the 
said Asahel J. Severance, without any fraudulent or deceptive in- 
tention, surrendered the said letters patent, or whether or not the 
suid Asahel J. Severance complied with all the requirements of the 
law in that behalf, as alleged in said bill, or whether or not, after 
due proceedings were had, the said Commissioner of Patents can- 
celed said reissued letters patent and caused other new and amended 
letters patents to be granted in lieu thereof, which were signed, 
countersigned, and sealed, as alleged in said bill of complaint, or 
whether or not, by any such alleged letters patent, the full and ex- 
clusive right and liberty of inaking, using, and vending to others 
to be used the said alleged invention was granted or secured to the 
said Asahel J. Severance, assignee, as alleged, or to his heirs, admin- 
istrators, or assigns, for the term of seventeen years from the 14th 
day of July, 1863, or for any other term. 

Fifth. That the y do not know and have not been informed, save 
by said bill of complaint, whether or not, after said last-named date 
and on the second day of June, 1871, or at any other time, the said 
Asahel J. Severance and one William T. Holt were the sole and ex- 
clusive owners and holders of the said letters patent so granted and 
reissued as alleged in said bill, or whether or not, by their respect- 
ive deeds of assignment, duly executed and bearing date June 2d, 
1871, the said Severance and Holt assigned, sold, transferred, and 
set over to the complainants the said letters patent and the several 

reissues thereof for, in, and throughout the State of New York 
12 and certain other places, as alleged in said bill of complaint, 

or whether or not, by virtue of the said two deeds of assign- 
ment or otherwise, the complainants became and are now the sole 
and exclusive owners and holders of the suid letters patent and of 
all rights and privileges thereby granted or secured or intended so 
to be for, in, and throughout the State of New York, or whether or 
not the said Rudolphe Leschot was and is the original and first in- 
ventor of — said alleged invention, or whether or not said alleged 
invention was of great or any utility or value; and the defend- 
ants say iti is not true, as alleged in said bill, that the complainants 
will realize or receive large or any gains or profits from said alleged 
invention and letters patent if infringements by the defendants or 
any one else shall be prevented ; and it is not true that the defend- 
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ants, wrongfully intending to injure the complainants or otherwise, 
or to deprive them of any gains, profits, or advantage which they 
might or otherwise would have derived from said alleged invention, 
have, at the city of New York or in the State of New York or else- 
where, either with or without the consent or allowance or against 
the will of the complainants, manufactured or sold or are now still 
manufacturing or selling atsaid city of New York or elsewhere large 
or any quantities of rock drills constructed in any respect accord- 
ing to or containing or embodying the said alleged invention or any 
part thereof, or that the complainants have any reason to believe 
the said allegations of their bill, or that the defendants have caused 
the coinplainants any damage whatever, as alleged in said bill of 
complaint. 

Sixth. The defendants, upon information and belief, aver that the 
alleged invention of the said Leschot was, as deseribed in his origi- 
nal specification, simply a boring tool, composed of a series of 
diamond edges attached to an annular or tubular stock or crown of 
steel or other metal, to which a rotary and direct forward motion 
was given, and which was thereby caused to cut or bore an annular 
groove or hole, leaving a central core or kernel which could be easily 

detached by the subsequent operation of a gad or wedge, the 
13 quantity of matter re quired to be rernaoved by such boring tool 

being very small in proportion to the cavity which was formed 
after the withdrawal of the kernel or core; that more than eight 
years prior to said original letters patent of the said Leschot, one 
Hermann, of Paris, France, obtained a patent of invention from the 
French Government, under date March 3lst, 1885, published soon 
thereafter in the printed publication known as “ Le Technologiste,” 
wherein said Hermann described a boring tool, armed with dia- 
monds, similar in all respects to that deseribed by said Lesclhiot in 
said specification, and that by reason thereof the said letters patent 
set out in the bill of complaint and the several reissues thereof 
alleged in said bill were void and of no effect. 

Seventh. The defendants, upon information and belief, also aver 
that the several specifications upon which the reissued patents alleged 
in the bill of complaint were obtained did not conform to the rules 
and regulations of the Patent Office, nor to the statutes of the United 
States in such case made and provided, in that said application was 
not made upon the oath of the inventor, nor with his knowledge or 
assent, and in that new and independent matter was inserted therein 
with fraudulent or deceptive intention, and that by reason thereof 
the said letters patent have become void and of no effect. 

Kighth. The defendants further aver that they are, and for several 
years last past have been, engaged in manufacturing, vending, and 
selling, also in using, rock-drilling machines; that said machines 
have,each and all, been furnished with drill heads or bits constructed 
under letters patent issued from the United States Patent Office, 
dated May 23d, 1865, and numbered 47812, and reissued Septem ber 
29th, 1868, by the number 3142; that said drill head or bit is not 
an annular bit, nor does it leave, in boring, a central core or kernel: 
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but it consists of a drill head or bit so armed with diamonds that 
in the operation of boring the entire rock in the course of the drill 
head is disintegrated and removed. 
14 That said drill bit has nothing in or about it which was 
claimed by the said Leschot as his invention, but for many 
uses the said drill head or bit has decided advantages over the bor- 
ing tool alleged in said bill of complaint to be the invention of the 
said Leschot, all of which was well understood and known by the 
said Severance and the said Severance and Holt long before the 
applications for reissues alleged in the bill of complaint were made, 
and that in and by the said reissues there has been, on the part of 
the said assignees of the said Leschot, the attempt to modify and en- 
large the alleged invention and claim of the said Leschot, so as to 
include an entirely different and distinct boring tool from that de- 
scribed by said Leschot, and, in substance, the same boring tool 
patented as aforesaid by the said Grier and Boyd, all of which was 
in violation of the law and a fraud upon the public. 

Ninth. The defendants, for further answer, aver, upon information 
and belief, that the said rock-drill machines referred to, manufact- 
ured by them, were first applied and used in the years 1867 and 
1868, in a marble quarry in Vermont, in which the said Severance 
was then interested as a stockholder and director, and with his per- 
sonal knowledge; that there, with his (said Severance’s) approval 
and assent, the attempt was made to use the drill head or boring tool 
claimed to be the invention of the said Leschot, but the same could 
not be there used to advantage, and it was abandoned with the 
knowledge of said Severance, and then and there the said drill head 
now used by the defendants was successfully intreduced in said 
quarry, and has been in use there upon various machines until the 
present time ; that the said Severance did not then claim or pretend 
that said last-named drill head was an infringement of the ptr: 
patent; on the contrary, he negotiated with the assignors of defend- 
ants upon the basis that the claims. represented by them were dis- 
tinct from and independent of the claims on his part, as assignee of 
the said Leschot, and that said Severance and Holt continued such 
negotiations upon the same basis until subsequent to the first reissue 

set out in the bill of complaint when such negotiations ceased. 
15 Tenth. And the defendants deny that the plaintiffs are en- 

titled to any further or other discovery from the defendants 
than isin this answer before given, or to any injunction, account, 
decree, or relief, as prayed for or sought in or by the said bill; and 
if there is any other matter, cause, or thing in the complainants’ 
bill of complaint contained material or necessary for these defend- 
ants to make answer unto, and not herein and hereby well and 
sufficiently answered, confessed, traversed, and avoided or denied, 
the same is not true to the knowledge or belief of the defendants ; 
all which matter and things the defendants are ready and willing 
to aver, maintain, and prove as this honorable court shali direct, 
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and humbly pray to be hence dismissed, with their reasonable costs 
and charges in this behalf most wrongfully sustained. 
SULLIVAN MACHINE CoO., 
JAMES P. UPHAM, Pres 
BRAINARD & RICE, 
Solicitors for Deft ’ts 
Kk. T. RICE, Of Counsel 


UNITED STATES OF AMERICA. 


District or New HAmMPsHIRE, | _. 
County of Sullivan, ca 


James P. Upham, being duly sworn, deposes and says that he is 
president of the Sullivan Machine Company, defendants named mn 
the foregoing answer: that he has read said answer and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to those matters therein stated on information and belief, 
and as to those matters he verily believes it to be true. 


JAMES P. UPHAM. 


Sworn before me this 18th day of December, A. D. 1872. 
L. 8. | OTIS F. R. WAITE, 
Notary Public. 


(Endorsed :) U. 8S. circuit court, southern district of New York. 
In equity. The American Diamond Drill Co. vs. The Sullivan 
Machine Co. Defendants’ answer. Brainard & Rice, sol’rs for def’ts, 


41 Wall St., N. Y. Filed Dec. 20, ’72. 


16 Cireuit Court of the United States for the Southern District 
of New York. In iq uity. 


THE AMERICAN DtamMonp Dritt Company 
is 


THe SuLLIVAN MACHINE ComMPANy. 


The replication of The American Diamond Drill Company, com- 
plainants, to the answer of The Sullivan Machine Company, de- 
fendants. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufticiencies of 
the said answer, for replication thereunto, say that they will aver 
and prove their said bill to be true, cértain, and sufficient in the 
law to be answered unto, and that the said answer of the defendants 
is uncertain, untrue, and insufficient to be replied unto by these 
repliants, without this, that any other matter or thing whatsoever 
in the said answer contaiued material or effectual in the law to be 
replied unto, confessed and avoided, traversed or denied, is true: 
all which matters and things these repliants are and will be ready 
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to aver and prove as this honorable court shall direct, and humbly 
pray as in and by their said bill they have already prayed. 
KELLER & BLAKE, 


Complainants’ Solicitors. 


(Endorsed :) U. S. circuit court, south. dist. of i equity. 
The American Diamond Drill Company vs. The Sullivan Machine 


7 
Company. Replication. Filed Feb’y 1, 73. 
17 Circuit Court of the United States, Southern District of New 


York. In Equity. 


Tur AMERICAN Dtamonp Drtur Company 


THe SULLIVAN MACHINE CoMPANY. 


Proots for final hearing in the above-entitled cause taken on the 
part of the complainants before Edward G. Thompson, one of the 
standing examiners of this court, under and pursuant to the 67th 
rule in equity, as amended 


NEW YORK, March 2th. 18S73—l11 a. m. 

Present (has. a Blake, sq . of counsel for complainant ; Ke. ¥ 
Rice, Esq., of counsel for defendant. 

Counsel for complainants offers in evidence certified copy of re- 
issued letters patent of the United States, granted to Asahel J. Sever- 
ance, of Middlebury, Vermont, assignee, by mesne assignment, of 
Rodolphe Leschot, No. 3690, dated October 26th, 1869, marked 
Complainants’ Exhibit No. 1, E. G. T., Ex’r; also offers in evidence 
Exhibit No. 2 

Counsel for defendant admits that the defendants have made, 
used, and sold boring heads united with boring bar, as indicated by 
Exhibit No. 2, in Vermont and in the southern district of New 
York. 

Counsel for defendants admits that the defendants in using said 
boring bit also forced a stream of water through the | oring bar. 

EpwArRD S. Renwick, a witness produced on the part of 
18 the complainant, being duly sworn, in answer to interroga- 
tories propounded by Mr. BLake, deposes and says: 

() 1. What is your name, age, residence, and profession ? 

A. Edward 8S. Renwick; | am 50 years of age; I reside at Mill- 
burn, New Jersey, my place of business being the city of New York ; 
I am by profession a civil and mechanical engineer, but am engaged 
principally in acting as scientific expert in the trials of patent causes 
and in soliciting patents. 

© 2. Have you read and do you understand the reissued letters 
patent, Complainants’ Exhibit No. 1, and the invention therein de- 
scribed ? 

A. I have read a Patent-Office copy of Complainants’ Exhibit No. 
1 and believe that I understand the invention therein described. 


~ 


Q. 3. Please look at Complainants’ Exhibit No. 2 and compare it 
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with the devices described in Complainants’ Exhibit No. 1, and 
please state whether or not they are substantially like or wherein, if 
at all, they are substantially different, giving your reasons for any 
opinion you may express. 


Upon comparing Complainants’ Exhibit No. 2 with the de- 


vices described in Complainants’ Exhibit No. 1 I find that the 
former contains, in substance, the following devices which are de- 
scribed in the latter, viz: 

ist. A boring head adapted to be continuously revolved and pro- 
gressed or moved forward. 

2d. Diamond points which project from the face of said boring 
head. 

od. Diamond points which project beyond the periphery or cir- 
cumference of said boring head. 

4th. A tubular boring bar or drill rod adapted to connecting the 
boring head with the mechanism for causing it to revolve and pro- 
gress or move forward, and also adapted, by reason of its being 
tubular, to permitting of the injection of a stream of water to the 
boring heed and through the orifice thereof for the purpose of 
washing out and carrying away the detritus which is produced by 
the operation of the revolving and progressing diamond points upon 

the stone. 
1g [ have made this statement with the understanding that 
the tubular screwed piece which is connected with the boring 
head of Exhibit No. 2 is a short section of the boring bar or drill 
rod, which, in the practical operation of the machine, extends suffi- 
ciently from the boring head to connect it with the mechanism for 

‘ausing it to revolve and progress or move forward, and with a hose 

or other means for supplying a stream of water. 

Q. 4. Please state whether you find in Complainants’ Exhibit No. 
2, in combination, the devices recited in the first, second, and third 
claims, respectively, of Complainants’ Exhibit No. 1, and combined 
in the manner recited in those claims, and give your reasons for the 
opinion you may express. 

A. I find that said Exhibit No. 2 contains substantially the com- 
bination of devices recited, respectively, in the first, second, and third 
claims of the patent, Complainants’ Exhibit No.1. My reasons for 
stating that Complainants’ Exhibit No. 2 contains, in substance, the 
combination of devices recited in the first claim of said patent are as 
follows: As I understand the said patent, the said combination is 
composed of the following members, viz: 

Ist. A boring head, which is adapted to being revolved and pro- 
gressed and which is tubular or hollow, so that water can be forced 
through it and be caused to pass out at its face. 

2d. Diamond points, which are secured to the said boring head 
and project beyond its surface. 

od. A tubular boring bar, adapted to connect the said boring head 
with mechanism for causing it to revolve and progress, and with a 
hose or other means of ap ply’ ing a stream of water to it. 

The said three members are also so combined that the diamond 
points are carried by the boring head; that the boring head is se- 
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cured to the tubular boring bar, and that the tubular boring bar 
transmits the revolving and progressing movements to the boring 
head and supplies it with water, which, issuing from the orifice of 
the head in the vicinity of the diamond points, washes away the 
detritus. 
20 Now, in Exhibit No. 2 I find substantially the same mem- 
bers combined substantially in the same manner. The boring 
head in said exhibit is the cylindrical blunt-pointed head to which 
the diamonds are secured. ‘The diamond points of said exhibit are 
the diamond points secured to the said head and projecting from its 
face and from its periphery. ‘The tubular boring bar of said exhibit 
is the tubular screwed section of a boring bar which has the boring 
head secured to it and has its tubular bore connected with the cavity 
of the boring head, so as to supply the latter with water, which is 
permitted to issue through two orifices in the vicinity of the dia- 
mond points. 

In making this statement I have taken into consideration the 
facts that the particular form of boring head represented in the draw- 
ings of the patent is annular and is fitted with diamond points which 
project inwards from its inner periphery, as well as with diamond 
points which project from its face or forward and with diamond 
points which project from its exterior periphery, whereas in Exhibit 
No. 2 the boring head has not this peculiar annular form, and has 
no diamonds projecting inward frown an interior periphery. 

But I do not regard this difference as material when considering 
the combination recited in the first claim of the patent, because, as 
[ understand the language of the patent, that combination is not re- 
stricted to every one of the minor peculiarities of the boring head 
represented in the drawings, but requires only that the boring head 
shall be tubular or hollow, with an orifice, so that water can be forced 
through it when it is combined with a tubular boring bar, and that 
it shall be studded with diamond points, which project from its sur- 
fuce, so as to operate upon the rock, against which they are forced 
and turned by the action of the boring head and the tubular boring 
bar. 

My reasons for stating that the Exhibit No. 2 contains, in sub- 
stance, the combination recited in the second claim of the said 
patent are as follows: The said combination, as | understand the 

patent, is composed of two members, which are— 
21 Ist. A row or set of cutting edges composed of diamond 
points which project beyond the circumference of the boring 
head, so that they will, by their action, produce a hole which is 
larger in diameter than the said boring head. 

2d. The boring head to which the said projecting diamond points 
are secured, which boring head is adapted to being revolved. 

Now, I find in Exhibit No. 2 diamond points corresponding with 
those required by the said second claim, viz., those two which pro- 


ject from the periphery of the boring head; and, from appearance, 


[ think that the third diamond, near the periphery of the boring 
head, projected therefrom when first secured thereto, but has been 
accidentally broken. The boring head in thesaid exhibit, correspond- 
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ing with the boring head recited in the second claim, is the cylin- 
drical head to which the diamonds are secured and which is adapted 
to being revolved for the purpose of moving the diamonds in con- 
tact with the rock. 

My reasons for stating that the said exhibit contains, in substance, 
the combination of devices recited in the third claim of the said 
patent are as follows: The said combination, as I understand the 
said patent, is composed of the following members, viz: 

lst. The boring head, adapted to being revolved and progressed 
or moved forward. 

2d. Cutting points of diamonds projecting beyond the periphery 
of the said boring head, so that they will cut a hole of larger diam- 
eter than the boring head. 

3d. A hollow drill rod, or tubular boring bar, having the pecu- 
liarities of the boring bar recited in the first claim, as previously 

stated | Vv me. 

Now, in Exhibit No. 2 I find three members corresponding with 
those above mentioned and combined in the same way, the boring 
head of that exhibit, being the cylindrical head to which the dia- 
monds are secured; the cutting points of the diamonds, being the 
cutting points of those diamonds which are set into the said head 

near its periphery so that their points project beyond its 

22 periphery, and the hollow drill rod of the said exhibit, being 

the section of the screwed rod which is secured to the said 

boring head for the purpose of transmitting the revolving and 

progressing motions to the head and cutting points and of COnvVey- 
ing to the said head and points the supply of water. 

In making the above statements in reference to the second and 
third claims, I have taken into consideration the same facts in ref- 
erence to the peculiar forms of the boring head represented in the 
drawings of the patent and of the boring head of the exhibit that 
[ have mentioned when speaking of the cotnbination recited in the 
first claim, but | do not consider the differences between the two 
forms material in reference to the combinations recited in the said 
two claims, because, as I understand the patent, the combinations 
recited in those claims are not restricted toa boring head of annular 
form, or to the use of diamond points projecting inward from the 
inner periphery of an annular head, and because an annular head 
is unnecessary for the peeptenet holding and revolving diamond 
points which are required to project only, as recited in the second 
and third claims, beyond the circumference or periphery of the 
he ad. 

(). 5 How do the diamonds in the head operate to drill the hole 
hisdne stone’ 

A. As they are pressed against it and moved they scrape off the 
surface of the stone, and as they are moved in a circle they pro- 
duce a round hole by such scraping. 


Examination adjourned till March 26, 1873, at 11 a. m 
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New York, March 26, 1873—11 a. m. 
Present: Counsel for both parties and— 
The witness, E. S. Renwick, who, being further examined by 
Mr. BLAKE, deposes and says as follows: 
Q. 6. What is the purpose of the screw on the surface of the bor- 
ing rod, Exhibit 2? 


92 A. The screw forms part of the means, by means of which 


the boring rod, head, and diamonds are caused to progress or 
move into the stone. 
Q. 7. In your judgment would it be practicable to operate the bor- 
ing head without a streain of water? 
A. In my Judgment it would not. 


And, being cross-examined by Mr. Rice, deposes and says as fol- 
lows: 

X Q. 8. When and by whom were you first retained in this mat- 
et t 

The exact date when I was first employed I cannot give. It 

was some days previous to October 18, 1872, on which date my ordi- 
nary retaining fee was paid me. I was employed in the matter by 
Messrs. Keller & Blake. 
X Q. 9. In what capacity were you employed and for what pur- 
pose ¢ 

A. I was employed in the capacity of scientific expert for the pur- 
pose, suppose, of rendering such services as e xperts are called upon 
to render in patent causes. 

X Q. 10. Was anything specified, in writing or otherwise, at that 
time or about that time as to what you were to do in this particular 


‘) 
Case | 


A. Nothing other than the statement in my receipt for the retain- 
ing fee to the effect that I was to act as expert in this case. 
X Q. 11. -Now, as such expert, please state what you have done. 
A. I have examined carefully the copy of the reissued patent, Ex- 
hibit No. 1, and also a copy of the original patent, No. 39235, dated 
July 14, 1863. Ihave also examined what purported to be a copy of 
the publication of a French patent to Hermann, and a translation of 
the same. I have also had several consultations with Mr. Blake, the 
counsel for complainants, on the subject of the patents and the in- 
fringement, ard have given my testimony herein. 
x Q. 12. When did you firs t see the copy Exhibit No. 1, about.? 
A. I can’t recollect, but probably in December last. The 
24 first charge that I have for services rendered in the case is 
dated December 20, 1872, and I have a recollection of having 
had some conversation with Mr. Blake or Mr. Keller before that 
date, and my impression is that I saw a copy of the reissued patent 
Exhibit No. 1 at the time of such conversation. 
X Q. 13. What, if any, other paper did you see at that time in 
this matter? 
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A. At the time of such first conversation I do not recollect what 
papers I saw. 

X Q. 14. How thorough an examination did you then make of 
Exhibit No. 1 or the copy f 

A. I have no distinct recollection of what occurred at the time of 
such first conversation. [| have an Impression that I read over the 
copy of the patent, Exhibit No.1, and that I took it with me to read 
over and examine more carefully in my own office, but it is possible 
that it may have been sent to my office after such conversation and 
before December 20, 1872 

X (). lS. What, if any, other paper did you have before you re- 
lating to this drill during such examination ? 

A. My impression is that I had at the same time a copy of the 
original patent, No. 59235, and a copy of the publication of the 
french Hermann pat nt. 

X Q. 16. How long did you retain those papers for such exami- 
nation ? 

A. I have no means of estimating how long they were in my 
hands, but I had them December 20, when, my recollection is, they 
were delivered over to Mr. Blake. It is possible that I may have 
had them up to January 6, when I had a second consultation with 
Mr. Blake on the subject. 7 

X Q. 17. Have you had them since January 6; if so, when and 
for how long? 

A. I cannot recollect whether I have or have not. My impression 
is that I did not have them after January 6 until yesterday, about 
an hovr before the commencement of my examination In this case, 
when I read them over again carefully to refresh my memory as to 
their contents. 

X Q. 18. Can you identify those papers? 
25 A. I can identify one of them by pencil memoranda which 
[ made upon it. I have no means of absolutely identifying 
the others. They were left in the office of Messrs. Keller & Blake. 


Mr. Rice, counsel for defendants, calls upon the counsel for com- 
plainants LO produce the papers above referred LO. 

Counsel for complainants produces the papers called for by coun- 
sel for defendants. The copy of the reissue seen by the witness is 
the same as Exhibit No. 1. 

Mr. Rice, counsel for defendants, puts in evidence a copy of the 
letters patent granted to Rodolphe Leschot, dated July 14, 1863, No. 
39235, for “ Fool for boring rock,” which is marked Defendants’ Ex 
hibit A, of thisdate; also French copy of Hermann specification and 
certificate of addition, marked Defendants’ Exhibit B, of this date : 
also a translation of Exhibit B, marked Defendants’ Exhibit C, of 
this date; also copies of two drawings referred to in Exhibit B, which 
are marked Exhibit D, of this date. 

X Q. 19. The papers referred to and produced are ali the papers 
that you have examined in this matter, are they? 

A. I believe they are. 
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X Q. 20. Have you at any time, before this matter, been employed 
as 1" expert in respect to drills of any kind? 

I was employed as an e xpe rt in a suit involving the construc- 
an of what are commonly called machinists’ twist drills. 

X Q. 21. Please describe such drill in respect to its bit or cutting 
part. 

A. The cutting part of the bit consists of a cylinder having two 

helicate grooves formed in it and extended to its point, where 
26 two radial cutting edges are produced by the cutting away of 

the metal by the formation of the grooves; such drills vary 
in size from that of a needle upward 

X Q. 22. How, as to those cutting edges, do they project at all 
from the cylinder? 

A. There is no circumferential! projection of the cutting edges; 
the edges are part of the drill itself and are the most forward por- 
tions of the metal of which the drill is made. 

X Q. 23. Does not the metal cy linder supporting the cutting edges 
recede a little from the cutting edges ? 

[I have never noticed that the cylindrical part diminishes in 
diameter from the cutting edges toward the shank, although it is 
possible it may do so in drills of large size. 

X Q. 24. Have you examined the model of Leschot machine at 
the Patent Office ? 

A. I have not. 

X Q. 25. Have you, since retained in this matter, examined a Les- 
chot machine or drill ? 

I have never examined any drill which 1 knew to be made by 
Leschot, or under his direction, and have never examined any drill 
made in all respects like the one represented in the drawings of the 
Leschot patent. 

X Q. 26. Please state what you have examined, since retained in 
this matter, pertaining to diamond drills. 

The only embodiment of a diamond drill that I have exam- 
ined since | was retained in this matter is Complainants’ Exhibit 
No. 2, which was first seen by me yesterday or the day before. 

X Q. 27. Have you seen, at any time, a copy of a specification of 
the first reissue of the Leschot patent? 

A. I think I have, but I never examined it with care; my im- 
pression is | saw the title of the co py and laid it aside without read- 
Ing it. 

X Q. 28. Will you please look at the drawing attached to Defend- 
ants’ Exhibit A, figure 1, and state what that represents ? 

A. It represents an end or face view of the boring head and 
27 diamond-cutting points, having the annular form described 
in the written portion of the patent, the whole being called 

in the original a “ boring tool.” 

X Q. 29. Is any other form of boring bit or tool shown in the 
drawing ? 

A. No other form is shown in the drawing 

X Q. 30. Is the drawing attached to Exhibit A the same, substan- 
tially, as that attached to Exhibit No. 1? 
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A. It 1s. 
X Q. 31. Now, in connection with looking at figure 1, attached to 
the drawing, Exhibit A, please look at Exhibit No. 2, the diamond- 


studded end, and state what difference appears between the two, if 


any. 

A. I understand that the question confines me to the drawing of 
Exhibit A, but with the understanding that the devices noted therein 
by the letters a, a’, a® are diamond points. The differences that ap- 
pear to me are that the boring head represented in the drawings 1s 
of an annular form, with its orifice concentric with its exterior pe- 
riphery, whereas the boring hea of Exhibit No. 2 has the form of 
a tubular boss with two small apert ures. The boring head repre- 
sented in the said drawings has, in addition to diamond points 
which project forward and beyond its circumference, other diamond 
points, which project inward from its internal periphery, whereas 
no such inwardly projecting diamond points are found in Exhibit 
No. 2. The boring head of Exhibit No. 2 has diamond points upon 
the central portion of its boss, so that thé boring head is adapted to 
reducing to powder the entire mass of stone which is removed to 
form the hole, whereas no such central diamond points are found 
in the boring head represented in the said drawings. 

X (). 32. You may stat the form of holesthat the bit like Exhibit 
| would bore. 

A. They would bore evlindi ical holes with a pei left standing in 
the hvle and within the boring head and tubular boring bar until 
they were withdrawn from the stone. 

X Q. 33. Look again at figure No. 1, Exhibit A, and state whether 

a boring head armed with diamonds simply, as shown by the 
98 letters a—, without the other diamond points, could be made 
to bore: if so, to what extent 

A. If the head was made with only the diamond points repre- 
sented by the letters a a, which points project only in a forward di- 
rection, the tool might be used to bore to some extent. but it would 
not, in my opinion, be of material practical value for boring, as the 
metal of the head would be ground off by contact with the stone 
and the friction would be great. ‘There would also be no space for 
the escape of water at the gee ry of the boring head. The tool 
might, however, be used for cutting shallow grooves or for surfac- 
ing. 

X Q. 34. Now, suppose the head was armed by diamond points 
only such as are represented by a' a' in the drawing, without the 
other diamond points, could the tool so armed be used as i boring 
tool: if so, to what extent ? 

A. If the boring head represented in the drawing were armed only 
with the diamond points represented by a! a it would not, in my 
opinion, be of practical value in boring. 

X Q. 35. How would it be in case the annular boring head were 
armed only with diamonds, as shown in a? a?? ' 

A. If the same head were armed only with diamond points pro- 
jecting inward, as those indicated by the le ‘tters a~ —, it would not, 
in my opinion, be of practical v: alue for boring. 
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X (). 36. ‘To make, then, a boring tool like that shown in figure 
at a, a', and a? are all essential, are 


they I 
A. 
the dr 
mond 
ters 4, 
that it 
points 


three directions, or In two of those d 
and pro erly Sel 
y | 
Adjourned to Thursday, March 27 
‘“~\ 
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ing is small in proportion to the sizeof the cavity which is obtained 
after the removal of the core 

X Q. 41. Is any other than an annular crown or boring head de- 
scribed in that specification—Exhibit A? 

A. No other kind of boring head than one which is annular is 
described in that specification 

X Q. 42. Have you examined any printed works or publications 
relating to the use of diamonds for the purpose of drilling or boring: 
and, if vea, what? 

A. I have read accounts in books of the use of diamond-pointed 
drills for drilling glass and china, but I cannot recollect what the 
books were, nor when I read theaccounts. My reading of them had 
no connection with any controversy al the time which would tend 
to fix the dates or the names of the books in my memory. That IS 
the extent of my reading on the subject of the use of diamond stud- 
ded or pointed tools for the purpose of drilling or boring, with the 
exception of the patents and descriptions which I have already 
spoken of In connection with this Case. 

X Q. 43. Can you state generally whether such reading was within 
ten or twenty vears ’ 

A. Such reading was certainly within ten years, and probably 
within five years, of the present date. 


And being re-examined by Mr. BLAKE 


Re-D. Q. 44. Compare the combinations recited in the claims of 
the last reissue of the Severance patent with the specifications of the 
original patent, and state whether or not all said combinations are 
found in the original patent. 

A. Upon making the comparison I find that every member of the 
combinations recited in the claims of the reissue patent, Exhibit No. 
1, is described in the copy of the original patent, Defendants’ “ Ex- 
hibit A.” and that the said members are combined in the mechan- 
ism described in said Exhibit A in the same manner as they are re- 
cited to be in the claims of the said reissue. Exhibit No. 1. 

And being further cross-examined by Mr. Rice: 

3 Re-X \). i>. Are they described mn the copy specification 
forming part of Exhibit A otherwise than in connection with 
an annular crown or boring tool ? 

A. As I have already stated previously, there is no other descrip- 
tion of a boring tool in “ Exhibit A” than of one that is annular. 


Kk. S. RENWICK. 


Subscribed and sworn to this 27th day of March, 1873. 
I. (Cy. TH¢ IMPSON, Examiner. 


Examination adjourned, by consent, to new notice. 


New YorK, August 1, 1873—1 p. m. 
Met pursuant to notice. 
Present: Mr. Blake, of counsel for complainant, and Mr. Rice, of 
counsel for defendant. 
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Counsel for complainant offers in evidence certified office copy 
from the records of the Patent Office of the United States of an as- 
signment from A. J. Severance to the New England Diamond Drill 
Co., marked Complainant's Exhibit No. 3, E. G. T., Ex’r. 

Also certified office copy from the records of the United States 
Patent Office of an assignment from A. J. Severance to William T. 
Holt, marked Complainant’s Exhibit No. 4, E. G. T., Ex’r. 

Also certified office copy from tne records of the United States 
Patent Office of an assignment from the New England Annular Dia- 
mond Drill Co. to Wilham T. Holt, marked Complainant’s Exhibit 
No. 5, E. G. T., Ex’r 

Also certified office copy from the records of the United States 
Patent Office of an assignment from the stockholders of the New 
England Annular Diamond Drill Co. to William T. Holt, marked 

Complainant’s Exhibit No. 6, E. G. T., Ex’r. 
32 Also certified office copy from the records of the United 
States Patent Office of an assignment from the New England 
Diamond Drill Co. to William 'T. Holt, marked Complainant’s Ex- 
hibit No. 7, E. G. T., Ex’r 

Also certified ofhece copy from the records of the United States 
Patent Office of an assignment from William T. Holt to the Ameri- 
can Diamond Drill Co., marked Complainant’s Exhibit No. 8, E. G. 
T., Bx’r. 

Also certified office copy from the records of the United States 
Patent Office of an assignment from A. J. Severance to the Ameri- 
can Diamond Drill Co., marked Complainant's Exhibit No. 9, E. G. 
T., Bx’r. 

Time for closing proofs is extended, by consent of counsel for both 
parties, til] October Ist, 1873. 

Examination adjourned, by consent, to new notice. 

Kk. G. THOMPSON, Examiner. 


New York, WepNesDAY, October 29, 1873. 
Present: Counsel as before. 


Henry B. Renwick, a witness on behalf of the complainant, being 
duly sworn, deposes and says 

Q. 1. What is your name, age, residence, and profession ? 

A. Henry B. Renwick; I am fifty-six years of age; reside in the 
city of New York ; am acivil and mechanical engineer, and am fre- 
quently examined as expert in the circuit court of the United States 
in various circuits in suits in which patents are in question 

Q. 2. Have you read and do you understand the reissued letters 
patent, Complainant’s Exhibit No. 1, and the invention therein de- 
scribed ? 

A. I have frequently examined the patent named in the question, 
and believe I understand the invention specified and described 

therein. 
30 (). 3. Please look at c mplainant’s letters patent and com- 
pare the devices described in it and named in the third claim 
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thereof with Complainant’s Exhibit 2, and state whether or not they 
are substantially alike, giving your reasons for the opinion you may 
express. 

A. I find in Exhibit No. 2 a boring head, having a cutting point 
projecting beyond the periphery thereof. This point is a diamond. 
The boring head is hollow and has two holes extending from the 
cavity in it to the outside of the boring head. I understand that 
when in use this boring head is provided with a bollow central drill 
rod, called in the patent also a tubular boring rod, which is sufh- 
ciently long to be grasped by machinery which causes it to rotate 
and progress, and that this tubular boring bar is attached to the 
boring head. ‘There is such a boring bar attached to the boring 
head in the Exhibit No. 2, but itis a very short one and could not be 
practically used in any boring machine that I have seen. I under- 
stand, further, that when the boring head making part of Exhibit 
No. 2 is used with such a tubular boring bar, as I have understood 
it has been used with, that a revolving and progressive motion is 
imparted to the bar, and consequently to the boring head, which is 
attached to it, and also that a current of water is forced through the 
tubular boring bar or drill rod and through the holes in the boring 
head, and escapes upwards or out of the hole that is being drilled 
between the walls of that hole and the outer periphery of the boring 
head and boring bar, a space existing between this outer periphery 
of the boring head and boring bar and the walls of the hole, owing 
to the fact that one or more of the diamond points project beyond 
the periphery of the boring head. The object of the devices referred 
to in combination in the third claim of the patent is, as I under- 
derstand it, to bore a hole in stone or rock by the revolving and pro- 
gressing motion of the boring head and its points and to wash out 
the detritus or borings by means of a stream of water, passed down 
through the tubular boring bar and the boring head and escaping 

as before described. The boring head specially described in 
o4 the patent is one which would bore an annular hole, or, in 

other words, a hole enclosing a spindle or core of rock. The 
boring head shown in Exhibit No. 2 will not leave any core, but 
will bore out the whole of the rock within the circumference of the 
hole, but both the boring head described in the patent and that shown 
In the exhibit bore a hole by acting on the rock at the bottom of 
the hole and at the corner (if it may be so called) where the walls of 
the hole meet its bottom, and both bore a hole larger than the 
diameter of the boring head, and these I understand to be the only 
limitation to the construction and mode of operation of the boring 
head referred to in the third claim, except that it shall have a pas- 
sage leading from its interior to its end, through which water may be 
passed. The boring head, Exhibit 2, has two such passages. The 
hollow central drill rod or tubular boring bar described in the patent 
and used in connection with the boring head, Exhibit No. 2, are 
both hollow, both connect with the opening or openings through 
the boring head, are both smaller in diameter than the hole which 
is being bored, and are both, when in use, caused to revolve and 
progress. I find, therefore, substantially the same boring rud‘ and 


THE SULLIVAN MACHINE ©O. 93 


boring head in the exhibit 4 are referred. to in the third claim of 
the Plaintiff’s Exhibit No. 1, and find that Complainant’s Exhibit 
No. 2, made and capable fe use as I have described, contains the in- 
vention referred to in that claim. 

.4. What is the operation of the diamond in boring into the 
rock ? 

A. It abrades from the rock small particles of rock, like sand or 
fine powder. 


And, being cross-examined, says as follows: 


X Q. 5. When did you first examine Complainant’s Exhibit No. 1? 

A. Some time before July Ist. I cannot tell when. 

X Q. 6. At the time of such examination or at any subsequent 
examination of Exhibit No. 1 what else did you have before you 
besides that exhibit? 

A. I cannot recollect all the papers that were sent to me 

30 and that I examined. I did examine two copies of French 

patents; I think a copy of the defendant’s patent in this 

case; also a copy of a former reissue of the complainant’s patent ; 

also a pamphlet describing the drilling machines made by the de- 

fendant; there was also a copy of my brother's testimony in this 
case, some parts of which I remember reading. 

X Q. 7. Did you have before you at such examination a copy of 
the original issue of the Leschot specification ¥ 

A. I am not certain whether I had or had not; my impression 1s 
that I have at some time examined the Leschot patent, or a copy 
of it. 

X Q. 8. In your answer to question 3 you confine your testimony 
to the third claim. Do you find that Exhibit No. 2 contains de- 
vices described in the other claims in that patent? If so, state in 
what respect. 

A. It does not contain the devices which are specified in combi- 
nation in the fourth claim ; it does contain the invention specified 
in the second claim of the patent. Respecting the first claim, I was 
somewhat in doubt as to the construction of it at first, but after 
attentive reading and consideration of the patent, as a whole, I 
came to the conclusion that the boring head, which forms one of 
the elements of the first claim, was, in view of the language of that 
claim, a boring head which must be provided with points not only 
projecting from its periphery and from its end, but also into the 
water cavity in the hollow of the boring head, so as to act upon the 
outside of a core — spindle of rock. As the defendant’s boring 
head, Exhibit No. 2, has not these points projecting into the hollow 
of the boring head, I came to the conclusion, according to my con- 
struction of the claim, that the Complainant's E xhibit No. 2 , con- 
structed and used as described, did not contain the invention speci- 
fied in that first claim. 

X Q. 9. Must not the cutting points or edges of any boring tool 
cut a hole of a little larger diameter than the diameter of the boring 
bar which supports the boring head ? 
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A. The cutting or abrading points or diamonds described in the 
plaintiff’s patent and found in the defendant’s machine, which 
36 are not cutting edges, as they do not cut a chip, must project 
beyond the perip she ry of the boring head, so as to cut a hole 
larger than the diameter of the boring head itself. In ordinary 
augers, which are used without boring bars, the hole bored is only 
the diameter of the auger. In somekindsof drills for drilling iron, 
which are used with a boring bar, the hole bored is larger than the 
diameter of the drill head, not because the drill ‘:ead has projecting 
points or edges to act upon the walls of the ho'vs, but because the 
drill has a longer edge upon one side of the centre ‘than it has upon 
the other side. [In the twist drills, which are now exte nsively used 
for drilling and boring, the hole drilled is of the same diameter as 
the tool and the cut is entirely upon the bottom of the hole. There 
are tools used by machinists, not for boring holes, but for enlarging 
holes already bored, and in which the edges do not act upon the 
bottom of the hole, which have cutting edges acting on the walls of 
the hole, which rebore the hole, so that it is larger in diameter than 
elther the boring head or the boring bar. What is called a trephine 
saw is a saw cut upon the end of a hollow cylinder, so that it will 
cut an annular hole in a piece of bone or wood. I have never seen 
such a saw used for cutting over two inches in depth. I never saw 
heard of one being used with a boring bar, but in such saws, 
which are old contrivances, there is, if my memory serves me right, 
a slight set given to the teeth so that the hole cut is slightly greater 
in diameter than the cy sll ler on the end of which the saw teeth 
are cut. 

X Q. 10. When the diamonds are set in the drill bit or head, as 
in Exhibit No. 2,do they not form a substantial part of the drill 
head ? 

A. The patent of Severance draws a distinction between the 
boring head and the diamond points which are mounted in it, and 
[ think that the distinction is a correct one, because you may have 
a head without the points and the points without the boring head. 
[ do not think that the diamonds form a part of the boring head at 
any time, but when the boring head is ready for use or being used 
the diamonds are firmly attached to the head and move with it, and 
the points could not perform their duty unless they were so 

attached. 
37 X Q. 11. Are not the diamonds set in the boring head the 
only cutting parts of the boring head or tool ? 

A. I do not think they are cutting parts of the boring head; they 
are the only parts which operate to cut. ; 

X Q. 12. What progress in boring could be made with drill heads 
forming part of Exhibit No. 2 without the diamonds set in it? 

A. If the diamonds were removed from the boring head the head 
would make no progress in boring. 

X Q. 13. Will you ple ase look at the copy specification forming 
part of Defendant’s Exhibit A, at the top of page 2 of said specifi- 

cation, and state what the invention is confined to as described in 
that paragraph ? 
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A. The invention described in that paragraph alone is a boring 
tool composed of a series of diamond edges attached to a tubular 
crown or stock in such manner that the tool as a whole will bore 
an annular hole. The position of the diamond in respect to the 
crown is not described in this paragraph, and I do not understand 
that the paragraph confines to anything. It is a general statement 
of the nature of an invention. 

X Q. 14. What do you understand by the expression there used— 
“an annular groove or hole’” 

A. I understand it defines a hole which could be filled by a hollow 
cylinder, or, in other words, a hole having a spindle or core of rock 
in the center of it. 

X Q. 15. What, if any, advantages are set forth in that paragraph 
as attained by the use of a drill that will drill au annular hole? 

A. That a hole of a given diameter may be bored by cutting out 
a ring only instead of cutting out all of the rock which originally 
filled the hole. There would be less wear of diamonds and less 
power employed in cutting such hole than would be the case if the 
whole surface at the bottom of the hole were cut over by the points. 

X Q. 16. What, if any, other than an annular crown or boring 
head is described in specification, Exhibit A ? 

A. No other boring head is described. 

X Q. 17. Will you please look at the plates forming part of Ex- 
hibit D, in connection with Exhibit C, and state what they are? 


38 (Counsel for complainants objects to this question on the 
ground that it is not cross-examination relating to any of the 
matters contained in the witness’ testimony-in-chief, and gives notice 
that he will insist that by any examination relating to said exhibit 
the defendant makes the witness his own witness pro tanto and will 
be bound by his answers.) 
Defendant’s counsel insists that it is proper cross-examination. 


A. Defendant’s Exhibit D purports to be copies of two drawings 
filed in an interference case before the Commissioner of Patents, with 
a copy of the certification thereof; and Defendant’s Exhibit C pur- 
ports to be a translation of a French specification filed upon the ap- 
plication of George Hermann for an American patent, without any 
certificate. 

X Q. 18. Now, please state whether the drawing forming part of 
Exhibit D is a copy of adrawing which you examined in connection 
with the French patent to which you referred in your answer to the 
6th cross-interrogatory. 


(Same objection.) 


A. I referred toa copy of a French patent. The drawing forming 
part of Exhibit D is not a copy from the drawing which | examined, 
but appears to be a tracing, imperfect in some parts, from the same 
original. I have thus far referred to plate 1 of Exhibit D. Plate 
2 of Exhibit D is not a copy of the drawings of the copy of the 
French patent, but appears to be an imperfect tracing from another 
tracing from the same original. 
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X Q. 19. Wiil you please state in what respect figure No. 9 differs 
from the tracing which you examined ? 
(Same objection.) 
A. It differs slightly in the configuration of the diamond 
39 points, and also in the fact that these points are not shaded 
so as to draw a distinction between them and a metallic cyl- 
inder in which they are set. 
X Q. 20. Please state what figure 9 of Exhibit D represents. 
(Same objection.) 


A. It would be difficult to say what it represents by reference to 
the drawings alone. By reference to figure 9 of the French draw- 
ing and to a copy of the French patent in connection therewith I 
understand that figure 9 represents a cylindrical saw, by means of 
which a cylindrical block of stone like a portion of a column or 
pillar can be formed, this saw being composed of a inetallic cylinder, 
having diamonds inserted in the end of it. 

X Q. 21. How is that tool worked, as described in the patent? 


(Same objection.) 


A. The patent states that it is worked in a machine like an ordi- 
nary drilling machine; that it is mounted upon a boring bar in 
such manner that it will follow the revolving motion of the bar, but 
not be permanently attached to the bar, but be capable of sliding 
upon the bar in such manner that the saw may move downwards 
by its own weight, while the boring bar, which isa solid one, has no 
progressive or downward movement. 

X Q. 22. What is the effect of that action of the tool ? 

(Same objection.) 

A. The effect of that action of the saw would, if it would work at 
all (and I have great doubt whether it would work), would be to cut 
an annular hole, the cross-section of which was very narrow, of the 
same size as the outer diameter of the metal part of the saw, the saw 
moving forward by the force of gravity only, and if it cut a hole at 
all, being capable of cutting a hole only vertically downwards or 
nearly so, it is proposed to cut this hole clear through the block of 

stone, so as to utilize the core. 
40 X Q. 23. By what immediately is the cutting accom- 
plished ? 

(Same objection.) 

A. By the diamond points in the end of the hollow cylinder of 
metal. 7 

X Q. 24. Please state whether the drawing D does not indicate 
that the diamonds project a little outside of the outer circumference 
of the metallic cylinder and a little inside of the circumference of 
the metallic cylinder. 


(Same objection.) 


AS 
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A. The drawing making part of Exhibit D shows in figure 9 one of 
the diamonds as projecting slightly inside of the metallic cylinder. 
There is no diamond shown as projecting outside of figure 9. In 
the figure represented on plate 2 of Exhibit D this fact, as far as it 
relates to the outside projection, is corroborated by the fact that the 
dotted lines showing the out rt of the annular hole bored are con- 
tinuations of the same line which represents the outer periphery of 
the saw. 

X Q. 25. Please answer the same question in reference to the 
French drawings you have referred to. 


(Same objection.) 


A. In the French drawing, figure 9, there is apparently a slight 
inward projection into the hollow of the saw of one of the diamonds. 
Any assumption that it is a projection inwards is negatived by plate 
2 of the French drawing, which is a much more perfect drawing 
than that attached to Exhibit D. In this plate of the French draw- 
ing the stone which is being acted upon and the lower nart of the saw 
are shown in cross-section, and this cross-section shows that the an- 
nular hole bored in the stone is exactly filled by the metal of the 
saw, thus proving that there is no diamond projecting outwardly 
from the periphery or inwardly into the cavity of the saw. 


Adjourned to Thursday, October 30, 1873, at 2 p. m 


4] New York, Tuurspay, October 30, 1873—2 p. m 
Adjourned to Saturday, Nov. 1, 1873, at 12 m. 


New York, Nov. 1, 1873—12 m. 
Present: Counsel for both parties. 


And the witness, Henry B. Renwick, being further cross-exam- 
ined by Mr. Rice, deposes and says: 


X Q. 26. Will you please look at the French specification again, 
and state what different operations are claimed by that patent? 


(Same objection.) 


He claims the means which he has indicated of fixing the 
grains of black diamonds into the bars which are to support them 
by inserting them directly into these bars without the employment 
of tin or other analogous metal. 

Second. In different arrangement of tools which I have figured in 
my drawing, and likewise in their application in turning, in slotting, 
in piercing, in sawing, and in general in the working of hard stones 
by the aid of machinists’ tools, employed generally in working 
metals, but with steel tools. 

X Q. 27. What is the date on the copy of the patent and of the 
drawings accompanying the same ? 


(Same objection.) 
A. March 31st, 1855. 
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‘Redirect (de bens esse): = 


Re-D. Q 28. What difficulties would you expect to find in work | 
ing the tools shown in figure 9, and on Plate be of the Frene¢ : 
ings, to which you bave been referred in zaminatic 
. The difficulties that I woul pond to find arise fromm 
42 three defects in the construction of the tool, as’ ‘4 ‘halo, which 
is shown in figure 9, plate 1, and on plate 2. 

These defects are: 

First. That the diamonds are not so set as to cut a hole larger | 
than the diameter of the cylinder of the metal in which they are 
secured. 

Second. Because there are no means provided for thetenty to 
the diamonds a progressive motion by machinery, the aly ) 
gressive motion being that due to the weight of the tool wen is 

used vertically. If the tool were used horizontally, or at an inclina- 
tion, it would probably not progress at all. 

Third. Because I can find no construction, described or shown in 
the drawings, which would permit of the introduction of 4 earrent 
of water to wash out the detritus. Even if a stream of water were 
directed on the outside of the tool, I do not think it would effect the | 


rpose. 
4g I cannot tell positively, from the drawings, whether the ~ ‘of 
the saw is closed up or not when applied. as shown on eg Fs 

I stiould judge that it must be so closed by a round plate 

inside of it— 

Ist. Because I find dotted lines on the drawings, which appear to 
indicate such plate; and 

2d. Because I do not see how the saw could be'carsectly guided 
without such a plate. 

If I am correct, there would be no way of introducing yet into 
the interior of the saw, and even if water were int 
interior of the saw by a stream of water being directed on tp tthe 
tool (and there is no provision for any such use of ‘the ‘i the 

tent), then such stream would not be sufficient in washing 

etritus after the tool had progressed, if it mach» ionerte. progress se ait 
down into the interior of the stone. 

Re-D. Q 29. What mischief would ensue Sonn: tee tots thet the: 
diamonds are not set so as to cut a hole larger than the diameter of 
the cylinder of the metal in which they are secured f 

A. Owing to imperfections in bc ap ty and - wabblig of 
the tool, the hole cut by it, even with the ices | 

would probably be a little 
43 the tool would not stick fast 
onds arran | 


~The tool maight sossibly palo weed ba ding ey | ‘sp : 


‘Cannot may. 
“in sme m 


‘and sworn to the 1st day of 
| E. G. 
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New York, November 14th, 1873—11 a. m 
Present: Counsel for both parties. 
Counsel for complainant gives notice that he hereby closes his 
opening proofs, reserving the right to call a single witness to prove 


the value of the invention e 
Counsel for defendant insists that complainants shall fully 
1D close their case before being compelled to go on with his testi- 
mony 


| November 28, 1873, at 11 a. m. 


® 


w YorkK, December 5, 18735—11 a. m. 
Present: Counsel for both parties. 
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Mxamination ad) 


Mitan C. Buiiock, a witness produced on the pari of the com- 
plainant, being first duly sworn, in answer to interrogatories pro- 
pounded by Mr. BLAKE, says: 


(. 1. What is your name, age, residence, and occupation ? 


A. Milan C. Bullock; Lam 35 years of age; I reside in New 
York ; I am a mechanic and supe rintendent. 


(). 2. State, if you please, what mechanical business you have been 
engaged In. €2 
A. For the last three years I have been engaged in manufactur- 
ing and putting up diamond drills. 
(). 3. Have you had an opportunity of understanding the practice 
of quarrying stone, and, if so, what’? 
A. I have had considerable experience with stone-channelling 
machines, and have seen a great deal of quarrying done by han 
ana by diamond drills. 
(). 1. Please explain in detail how a block of marble is cut out of 
®% quarry by hand. 
A. By channelling on the four sides of a block, and by gadding 
=— rneath on one side and breaking the block up with plug and 
ather. 
Q. 5. What do you mean by channelling ? 
A. I mean cutting a groove usually from an inch to one inch and 
a quarter in width to the required depth. ; 
Q. 6. What do you mean by gadding? ; 


A. I mean a series of holes parallel to each other under the bleck 
to be quarried. ‘ 
Q. 7. When this has been done, how do you break the block up 
with a plug and feather ? 
46 A. By inserting the feathers in the holes underneath and 
driving the plugs or wedges between them. The term plug 
and feather is a quarrying term.- The feathers are made of iron, 
semicircular and tapering, so as to fit the hole; they are in two 
pieces and when fitted in the hole leave a wedge-shaped space be- 
tween them in which the plug or wedge is inserted, which plug is 
afterwards driven in by a hammer to split the block up from the 
bottom. By semicircular and tapering, I mean that the semicircu- 
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lar part fits the hole, while the tapering part makes the place for 
the wedge. 

(. 8. For what purpose in quarrying is a diamond drill used ? 

A. Diamond drills are used in quarrying for channel cutting and 
drilling gad holes for breaking or splitting blocks 

(). 9. How extensively are diamond drills used for these purposes ? 

A. I could not tell how many machines are in use, but they are 
in very general and increasing use in Vermont, in the marble 
q(uarries. 

. 10. Compare the amount of work done by diamond drills per 
day with hand work, stating how much a diamond drill does by 
day and how much hand labor it would require to do the same 
work. 

A. I believe the average work of a man in channelling is from 
one and a half to two feet per day, in marble. I think the average 
work of diamond channe lling machines is from sixty LO eighty feet 
a day, in marble, to the best of my knowledge and belief 

2 ll. What is the cost, as near as you know, of hand labor in 
channelling ? 

A. ‘To the best of my recollection it is from about 75 cents to one 
dollar a foot. 

(). 12. How many men are needed to run a diamond channelling 
machine ? 

A. Two, I believe. 

Q. 15. What are the wages of two men competent to run such a 
machine? 

A. For a fireman or helper from $1.50 to $2; engineer from $2.50 

to $3. 
7 Q. 14. Have you ever used a Leschot drill for prospecting 
or taking out test cores in the form shown in the drawing in 
the Leschot patent ¢ 

A. I have used diamond drills, made in the form shown in the 

drawing shown in the Leschot patent, for prospecting or taking out 


~ 


test cores 

(. 15. State, if you please, whether or not they have worked suc- 
cessfully when you have used them as you say. 

A. They have worked very satisfactorily. 

(). 16. In what stone have you used them ‘ 

A. In nearly every kind. 

©. 17. How have the diamonds stood the wear in the stones in 
which you have used them ? 

A. The wear was very light, generally speaking 


} 


And, being cross-examined by Mr. Rice, says: 


X Q. 18. For whom are you superintendent? 

A. For the American Diamond Drill Company. 

X Q. 19. How long have you been employed by them ‘ 

A. For a little over two years 

X Q. 20. Have you in that time had anything to do with quarry- 
ing stone or marble; and, if so, what? 
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A. I have had nothing to do with quarrying marble in that time, 


but I have had in quarrying granite in Maine. 

X Q. 21. Either in channelling or gadding? 

A. Neither. 

X (. 22. What class of work, then ? 

A. Holes for blasting. 

X Q. 23. What were you engaged in before you were employed as 
superintendent of the American Diamond Drill Company ? 

A. I was superintendent of the Pennsylvania Diamond Drill 
Company—a company working under the Leschot patents and 
manufacturing and using diamond drills. 

X Q. 24. How long were you connected with the Pennsylvania 
Diamond Drill Company ? 

A. For a little more than a year. 

X Q. 25. During that time what, if anything, did vou have to do 

with quarrying marble or stone? 
48 A. Nothing with marble and nothing in gadding or chan- 
nelling in other quarrying. 

X Q. 26. Where were you employed immediately prior to that ? 

A. At Windsor, Vermont: I was there for about fifteen months, 
connected with the Windsor Manufacturing Company, working 
upon channelling machines and a portion of the time upon diamond 
drills. 

X Q. 27. When and where was your attention first called to dia- 
mond drills ? 

A. I first heard of gadding machines at Windsor, Vermont, Janu- 
ary 5, 1S68—somewhere about that time [ first Saw or heard of a 
Leschot drill carried into Vermont for testing quarries. 

X Q. 28. When and where have you known of the Leschot drill 
head being used for channel cutting ? 

A. I think Mr. Ball used it at Sutherland F ‘alls, to the best of my 
recollection. 

X Q. 29. Did you see the Leschot drill in use there by him? 

A. On several occasions by his men. 

X Q. 30. Now, will you state when you saw the Leschot drill in 
use by him or his men at Sutherland Falls? 

A. I should think it was some time in the spring or summer of 
1868, as near as I can tell without referring to my diary. 

X Q. 31. Generally, please describe that machine. 

I think it was a six-spindle drill. 

X Q. 32. How often did you see that machine, about ? 

A. I couldn’t say positively ; two or three times in the course of a 
month Or so. 

X Q. 33. When and where have you known of the Leschot drill 
head being used for channel cutting except upon that machine ? 

A. I think it was used—I have a very vague recollection of its 
being used at Brandon, Vermont. I saw the machine in use there, 
but I cannot tell positively what kind of a drill head was used. I 

have no recollection of any other. 
49 X Q. 34. You may state when you saw the Brandon ma- 
chine, as near as you can. 
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A. I think it was a few montlis after I saw the Sutherland Falls 
machine. 

X Q. 35. What other machine used by Mr. Ball or the Sullivan 
Machine Company have you seen used besides those you’ have 
named ? 

A. I have seen them at nearly all the quarries where they were 
placed previous to 1873, in Vermont. 

X Q. 36. Did you ever run a quarry; were you ever connected 
with the working of a quarry, or worked in connection with quar- 
rying? 

A. I have worked in quarries, in starting up and running Ward- 
well and Lawson’s stone-channelling machine. 

X Q. 37. Have you ever had connection in a quarry with run- 
ning a diamond drill of any kind for channelling or gadding? 

A. No, sir; I have seen them used, but have never run them my- 
self. 

X Q. 38. llave you ever seen any used for those purposes, except- 
ing Mr. Ball’s or the Sullivan Machine Company’s machines ? 

A. I have seen gadding machines in the quarries, manufactured 
by the Windsor Manufacturing Comnpany under the so-called Case 
patent. 

X Q. 39. Were they successful as gadding machines? 

A. I could not say. I think not. I have also seen a machine 
manufactured under the so-called Case patent—I think made in 
Syracuse—and I have heard it was working in a very satisfactory 
manner. 

X Q. 40. What drill head was used in connection with the Case 
machine? 

A. I think a diamond-pointed convex head. 

X Q. 41. How do you come at the expense of running the diamond 
channelling machine? 

A. It was by hearsay that I came at the expense of running the 
diamond channelling machine. 

X Q. 42. Did the data you have given in that respect relate to any 
other channelling machine excépt those of Mr. Ball’s? 

A. No, sir; that was the machine in question 
50 X Q. 43. Do you know whether or not in that machine 
there are inventions and patents held for other devices than 
the drill head ? 

A. There are inventions connected with that machine besides the 
drill head, which are claimed by both parties, and for which both 
parties claim patents. 

X (J. 14. Will you please state what other device connected with 
that machine there is which is an invention claimed by the Ameri- 
ean Drill Company apart from the drill head? 

A. The hollow drill rod and a stream of water. 

X Q. 45. Is the drill rod the same as that claimed by Leschot? 

A. In that it is hollow, it is the same. 

X Q. 46. What other elements enter into the cost of channel cut- 
ting by diamond drills besides the cost of the labor of running the 
machine ? 
o—146 
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A. The cost of the machine, and fuel, oil, wear and tear—the 
handling of the machine. 

X Q. 47. Do you know anything about these things in respect to 
this machine? 

A. I do not know any definite data. } 

X Q. 48. When were you last at the Sutherland Falls quarry ? f 

A. I think in the summer of 1871 and again in the winter follow- 

Ing, to the best of my recollection. 

X Q. 49. What machines did you see there at that time using the 
diamond drill for channelling or gadding? 

A. The 6-spindle drill was lying still, | think. They were using 
two of Mr. Ball’s gadding machines. 

X Q. 50. Did those machines use a Leschot drill head ? 

ts think not. They used the solid convex head, I think. 

X Q. 51. During that season or since that time have you seen 
any other drill head except the solid convex head used in their ma- 
chines? 

A. I do not now remember of seeing any other heads in use. 

X Q. 52. What drill heads do the American Diamond Drill Co. 

manufacture ? 
5] A. They manufacture the hollow or annular bit under the 

Leschot patent; also a concave bit under my own patent. 
These are the only drill bits manufactured since I have been con- 
nected with that company except one or two others by way of ex- 
periment. ‘These drill bits range in diameter from one inch to three 
inches. I have made a drill bit. nine inches in diameter, leaving a 
core about eight inches in diameter. 

X Q. 53. You may state how that drill bit was driven. 

A. It was driven by a 2} or 2} inch hollow tubing or gas pipe. 

X Q. 54. You bored with that 18 feet, you think ? 

A. 18 feet, I think, as an experiment. 

X Q. 55. How long was the cylinder or boring or core bar in that 


case ¢ 

A. I think we started with a four-foot core bar and afterwards 
used a seven or eight foot bar, to the best of my recollection. This 
bar was attached to the 24-inch inside diameter drill rod by reduc- 


ing coupling. ‘The outside diameter would be 2§ or 3 inches. 


X Q. 56. Now, will you please state, ia setting the diamonds in : 
that case, what interior and what exterior clearance you gave. 
A. My opinion is it was ,';d of an inch inside and outside; that / 


is now our usual clearance. ; 


And, being further examined by Mr. BLAKE, says: 


Re-D. Q. 57. In what you have called the solid-head drills, were 
there holes to admit the passage of water ” 
A. Certainly there were. 


M. A. BULLOCK. 


Sworn and subscribed to this 8th day of December, A. D. 1873. es 
Kk. G. THOMPSON, Examiner. .. 
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o2 Proofs for Complainants in Rebuttal. 


New York, February 16, 1874—2 p. m. 
Present: Counsel for both parties. 


Henry B. Renwick, being recalled as a witness on the part of the 
complainants, in answer to interrogatories propounded by Mr. BLaKe, 
Suvs. 

(). 1. Please look at Defendants’ Exhibit F and the translation 
from the French purporting to describe the mode of operation of the 
devices there shown and compare it with the devices deseribed in 
combination in the third claim of the Leschot reissue, 3690. 

A. I have frequently looked at Defendauts’ Exhibits F and E, the 
former of which purports to be a copy from the drawings of “ Le 
Technologiste,” June 8, 1846-7, plate 86, and the latter of which, Ex- 
hibit E, purports to be a translation of the letter-press in the same 
volume which refers to this drawing. This letter-press and draw- 
ing describes a machine for boring artesian wells, as far as I can 
judge, through earth or some soft formation, the boring tool being, 
as it appears from the drawing, not suitable for boring hard rock. 

The boring head which carries the cutters is attached to a tubular 
boring bar, through which water is to be forced down by means of 
a proper pump and lrose. The place of exit for the water is not 
through the boring head, as in the contrivance described in Com- 
plainants’ Exhibit No. 1 (being the patent granted to Severance for 
the invention of Leschot), but the place of exit is, on the contrary, 
above the boring head and above all the cutters. I have never seen 
the Leschot machine altered so as to permit the escape of water above 
the boring head, as in Defendants’ Exhibits E and F, but think that 
the Leschot tool would not work practically under such an arrange- 
meut. The boring apparatus referred to in the third claim of the 
Severance patent must have a revolving and progressive motion, 
such as is set forth in the specification, the diamonds abrading the 

rock in consequence of the motion of revolution, and being 
53 fed slowly forward so as to attack fresh surfaces of rock. 

There is no such motion described in Defendants’ Exhibits 
EK and F. 

The drawings and the description both show that the tool of these 
Exhibits E and F is to act by percussion in the same way as a steel 
rock drill is acted upon by a sledge-hammer. 

Exhibit E states that “the borer is impressed with a motion of ro- 
tation by means of a wrench or of percussion by a windlass with dis- 
engaging arrangements like that of a pile-driver,” and also that “the 
gin and the windlass to raise, let fall, and sustain the borer do not 
present any peculiarity.” The borer therefore worksas the hammer 
of a pile-driver would under a mode of operation and by means of 
machinery wholly different from that mentioned in the reissued pat- 
ent to Severance, and such machinery and mode of operation would, 
in my opinion, destroy the complainants’ or defendants’ diamond- 
pointed boring head. It is true that the Exhibits Eand F do de- 
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scribe a wrench by meansof which the boring rod and consequently 
the boring head can be turned; but this turning, as I understand it, 
is not to be a constant turning to cause the tool to bore, but is to be 
an occasional turning, taking place while the boring rod is rising or 
in its uppermost position, and serving merely to cause the cutters to 
strike by their percussive action in a different spot. This turning is 
like that imparted to an ordinary steel rock drill by the man who 
holds it while he is lifting it up and before the blow is struck by the 
sledge. 

[t is manifest that it would be impossible to turn the — tool 
of Exhibits IE and F while the ram of the pile-driver and the boring 
rod were descending or while the boring head with its cutters was 
stuck in the dirt or formation, as Exhibit Ff sometimes calls it. 

In the Leschot contrivance, referred to in claim Oo, the boring mo- 
tion must not be intermittent and occasional, as in Exhibits E and 
I’, but must be continuous, as the boring is done by the continuous 
rot: iting motion. 

In my opinion, these Exhibits E and F do not describe the appa- 
ratus referred to in the third claim of Complainants’ Exhibit No. 1] 

nor an equivalent thereof. : 


54 (). 2. What inconveniences in boring in rock woul 7 ensue 
from the fact that the holes in the tubular boring bar in Ex- 
hibit F are above the cutters? € 


A. I do not think that Exhibit F is meant for boring in rock. If 
it were applied with proper cutters to the boring of rock I doubt if 
the detritus could be washed away under the arrangement for the 
exit of water there shown; but I am got sure on this point, as it is 
obvious that a boring tool worked by a percussive motion, as Exhibit 
I’ is, would by that very motion stir up the detritus and water at the 
bottom of the hole, so that all of it would be carried off by water 
having its exit above the boring head. This provision for exit of 
water above the boring head might be operative with a percussive 
tool. while at the same time it would be wholly jnoperative with a 
revolving abrading tool. 

And, being cross-examined by Mr. E. T. Rice, says: 

X Q. 3. When did you first see the Defendants’ Exhibits E and F ? 

A. I cannot tell the time. It was during the examination of Mr. 
A. Ball, who was examined in this case. I have never seen the t 
originals from which they purport to be taken. 


HENRY B. RENWICK. 


Subscribed and sworn to the 16th day of February, A. D. 1874. ; 
EK. G. THOMPSON, Examiner. 


Examination adjourned, by consent, to new notice. 
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OO CoMPLAINANTS Exurpit No.1. E.G. T., Ex’r. 
The U. S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the reissued letters patent granted Asahel J. Sever- 
i “ance, assignee of Rudolphe La schot, dated October 26th, LS6OY. No. 

30690, for “improved rock drill 
In testimony whereof [, M. D. Leggett, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of August, in the year of our Lord one thousand 
eight hundred and seventy-three, and of the Independence of the 
United States the ninety-seventh 
IL. 8. ] M. D. LEGGETT, 


(‘ommisaioner. 
THe Unitrep STaATEs OF AMERICA. 
No. 3690. Reissue. 


To all to whom these letters patent shall come: 
Whereas Asahel J. Severance, of Middlebury, Vermont, assignee, 
q by mesne assignments, of Rudolphe Leschot, has alleged that said 
Rudolphe Leschot invented a new and useful improved rock drill 
(for which letters patent were issued to him, dated July 14, 1863, 
the same surrendered, and new letters issued to said assignee, dated 
February 16, 1869, which last letters having been surrendered by 
him, the Same have been canceled and new letters ordered to issue 
to him on an amended specification), and had made oath that he 
was a citizen of the Republic of Geneva; that he did verily believe 
he was the original and first inventor or discoverer of the said in- 
vention, and that the same hath not, to his knowledge and belief, 
been previously known or used, said assignee having paid into the 
Treasury of the United States the sum of thirty dollars and 
56 presented a petition to the Commissioner of Patents praying 
that a patent may be issued therefor: 
These are therefore to grant to the said Asahel J. Severance, his 
executors, administrators, or assigns, for the term of seventeen years 
; from the fourteenth day of July, one thousand eight hundred and 
sixty-three, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said invention, a de- 
scription whereof is given in the annexed schedule and made a part 
of these presents. 
In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 
Given under my hand, at the city of Washington, this twenty- 
sixth day of October, in the year of our Lord one thousand eight 
hundred and sixty-nine, and of the Independence of the United 
States of America the ninety-fourth. 
IL. 8. ] W. T. OTTO, 
Acting Secretary of the Interior. 
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C ountersigned and sealed with the seal of the Patent Office. 
SAM’L 8S. FISHER, 


Commissioner of Patents. 
Unirep States PATENT OFFICE. 


AsaHeL J. Severance, of Middlebury, Vermont, Assignee, by 
Mesne Assignments, of Rodolphe Leschot. 


Letters Patent No. 39235, dated July 14, 1863; reissue No. 3304, 
dated February 16, 1869; reissue No. 3690, dated October 26, 1869. 


Improved Rock Drill. 


The schedule referred to in these Letters Patent and making part of 
the same. 


Be it known that Rodolphe Leschot, of Paris, in the Empire of 
rance, has invented a new and improved drill or tool for the bor- 
ing of rocks and other hard substances; and I, Asahel J. Severance, 
of Middlebury, in the State of Vermont, assignee of said invention, 

do here by declare the following to be a full, clear, and exact 
o7 description of the same, reference being had to the accom- 

panying drawings, forming a part of this specification, in 
which— 

Figure 1 is a front view of the crown or boring head, and 

Figure 2 is a side view of the same. 

Similar letters of reference indicate corresponding parts in all the 
figures. 

"Heretofore the boring or drilling of rocks has been generally ac- 
complished by means of a chisel, punch, or boring bar operated by 
percussion. 

This invention consists in a boring tool composed of a series of 
diamond edges attached to an annular or tubular stock or crown of 
steel or other metal, to which a rotary and a direct forward motion 
are given, and which is thereby caused to cut or bore an annular 
groove or hole, leaving a central core or kernel, which is easily de- 
tached b yy the subsequent operation of a gad or wedge e. 

It also consists in the combination with the described boring tool 
of a tubular boring bar or drill rod, whereby motion is imparted to 
the boring head, and through which a stream of water is forced, 
hereinafter set forth. 

The quantity of matter required to be removed by such boring 
tool is very small in proportion to the cavity which is formed after 
the withdrawal of the said kernel or core. 

The advantage of this boring tool is that it may be operated with 
a small amount of power, is expeditious in its action, and its wear is 
almost imperceptible in operating upon the hardest substartces. 

To enable others skilled in the art to make and use my invention, 
[ will proceed to describe it, with reference to the drawing. 

A is the annular or tubular socket or crown of steel or other metal. 

a a’ a® are edged cutters composed of diamonds fitted and set firmly 
into suitable notches or mortices in the face of the crown or stock 
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A. These diamonds are sucl: as, from their color, are least valuable 
for jewelry. 
They are, respectively,so arranged in the crown or stock A 
08 that the cutting edges of some project in a forward direction 
from the face or front end of the said crown or stock, as illus- 
trated by a a, while the edges of others project outwardly from the 
outward periphery thereof, as illustrated by a' a', and the edges of 
others project inwardly from the inner periphery, as illustrated by 
a” a*. 

This crown or stock is secured by a bayonet fastening or other 
means to a tubular boring bar of any suitable length whose outer 
diameter is not greater than that of the said crown or stock aud 
whose inner diameter is not less than that of the said crown or stock, 
and this bar is arranged to form part of a machine of suitable con- 
struction or otherwise furnished with suitable mechanical appliances, 
according to the nature of the work to be performed, by which it has 
imparted to it both a rotary and a direct forward or feeding motion, 
whereby it is caused to cut or bore an annular groove or hole in the 
rock or other hard body upon which it is employed. 

The operation of the tool will be greatly assisted by the injection 
of a stream of water through the tubular horing bar and crown or 
stock for the purpose of washing out and carrying away the detritus 
which is produced, and which would otherwise choke up the annular 
opening and impede the action of the tool. 

This stream may be thrown in by a pump, connected by a hose 
with the outer or rear end of the tubular boring bar, or by any other 
suitable and convenient means. 

When the boring has been continued to a desirable depth the bar 
with the attached tool is drawn out from the hole and the cylindri- 
cal kernel or core which has been left and which, as the boring opera- 
tion has proceeded, has passed through the socket or stock and into 
the tubular bar is broken away, by driving wedges or gads into the 
aunular hole, and then pulled out, leaving a cylindrical hole of a 
diameter equal to the circle described by the revolution of the edges 
of the diamond cutters a' a’. 

The same kind of tool, made of suitable calibre, may be used for 

the production of solid cylinders of stone or other hard sub- 
59 stance, as well as for boring, the solid cylinder being formed 

in the same way as the kernel or core above described, with 
reference to the boring operation. 

Having thus fully described this invention, what I claim as new 
and desire to secure by letters. patent is— 

1. A continuously revolving and progressing boring head, having 
projecting diamond points, in combination with a tubular boring 
bar, substantially as and for the purposes specified. 

The row of cutting edges a! when attached to a revolving bor- 
aa head so as to project beyond the circumference thereof for the 
age specified. 

In combination with a revolving and progressing boring head, 
having cutting points projecting beyond the periphery thereof, a 
hollow central drill rod, through which the weter is forced or passed. 
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4. A series of cutting edges, a a' a®, arranged in the face and 
upon the outer and inner peripheries, respectively, of a tubular or 
annular bit or boring head, A, substantially as and for the purposes 
specified. 

ASAHEL J. SEVERANCE. 


Witnesses: 


WM. T. HOLT. : 
PHILO CHASE. 


CoMPLAINANT’S Exutipit No. 3. E. G. T., Eex’r. 


The U.S. Patent Office. : 


To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
of this office. 
In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of March, in the year of our Lord 


60 one thousand eight hundred and seventy-three, and of the 
Indep: ndence of the United States the ninety-seventh. 
iL. 8.1 J. M. THACHER, . 
Acting Commissioner. Te 


Whereas Rodolphe Leschot, of Paris, in the Empire of France, 
did obtain letters patent of the United States for a tool for boring 
rocks and other hard substances, which letters patent bear date the 
14th day of July, A. D. 1863; and 

Whereas said letters patent were reissued on an amended specifi- 
cation dated February 16th, 1869, and again reissued on an amended 
specification dated October 26th, 1869: and 

Whereas I, A. J. Severance, of Middlebury, Vermont, have, by 
sundry mesne assignments duly recorded in the Patent Office of the 
United States, become the owner of said letters patent and the before- 
mentioned reissues thereof; and 

Whereas the “ New England Diamond Drill Company,” a corpo- 
ration duly organized and existing under the general laws of the 
Commonwealth of Massachusetts, are desirous of acquiring an in- 
terest therein: 

Now, this indenture witnesseth: That for and in consideration of the 
sum of one dollar and other valuable consideration to me, the said 
A. J. Severance, in hand paid, the receipt of which is hereby ac- 
knowledged, I, the said A. J. Severance, of Middlebury, Vermont, 
have assigned, sold, and set over, and do hereby assign, sell, and set 
over, unto the said New England Diamond Drill Company all the 
right, title, and interest which I have in the said invention, as se- 
cured to me bv the said letters patent and the above reissues thereof, 
in and for the States of Maine, New Hampshire, Vermont, Massachu- 
setts, Rhode Island, Connecticut, and New York, except the city of : 
New York and under tidal waters everywhere, and in no other 
place or places; the same to be held and enjoyed by the said New 
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England Diamond Drill Company for its own use and behoof and 
for the’use and behoof of its legal representatives to the full end of 
the term for which said letters patent are granted and for 
61 any extention, reissues, or renewals thereof within the said 
six New England States and the State of New York, outside 
and exclusive of the city of New York and excepting under tidal 
waters everywhere. 
In testimony whereof I have hereunto set my hand and affixed 
my seal this 27th day of October, A. D. 1869. 
[5 cts 6 A. J.8. 27 Uct., 1869 5 cts 5.) 


A. J. SEVERANCE. [t. 8.] 


. 
Signed, sealed, and delivered in the presence of— 
MARCUS P. BESTON. 
Recorded December {, 1869 é 
mx.: i F. E. 
CoMPLAINANT’S Exurpit No. 4. E. G. T., Ex’r. 
The U.S. Patent Office. 
° . 
a l'o aii persons to whom these presents shall come, Greeting: 
’ This 1s to certify that the annexed is a true copy from the records 


of this office. 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of March,in the year of our Lord one 
thousand eight hundred and seventy-three, and of the Independ- 
ence of the United States the ninety-seventh. 

[L. 8.] J. M. THACHER, 


A cling f am missioner. 


Assignme nl of Pati ni. 


Whereas Rodolphe Leschot, of Paris, in the Empire of France, 

did obtain letters patent of the United States of America for certain 

improvements in tools for boring rock and other hard sub- 

62 stances, which letters patent bear date the 14th day of July, 
eighteen hundred and sixty-three, and numbered 39235; 

And whereas I, A. J. Severance, of Middlebury, Vermont, have, 
by sundry mesne assignments, become the owner of said letters 
patent and of the several reissues thereunder, dated February 16th, 
1869, and October 26th, 1869: 

And whereas William ‘T. Holt, of New York city, is desirous of 
acquiring an interest therein : 

Now, this indenture witnesseth: That for and in consideration of 
the sum of seventeen dollars to me, the said A. J. Severance, in 
hand paid, the receipt of which is hereby acknowledged, I have 
assigned, sold, and set over, and do hereby assign, sell, and set over, 
unto the said William T. Holt, his heirs and assigns, forever the one 
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undivided half part and share of all the right, title, and, interest 
which I have in the said invention, as secured to me by said letters 
patent and the above-named reissues thereof; also for all extensions 
and renewals. ‘ 

The same to be held and enjoyed by the said William T. Holt, 
his heirs or assigns, for their own use and behoof and for the use 
and behoof of their legal representatives to the full end of the 
term for which said letters patent are granted as fully and entirely 
as the same would have been held and enjoyed by me if this assign- 
ment and sale had not been made. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this twelfth day of November, eighteen hundred and sixty- 
nine 

[S5cts. 5. °A.J.S. Nov. 12,69. 5cets. 5.) 
A. J. SEVERANCE. [1.s.] 

Sealed and delivered in presence of— 

MARCUS P. BESTON, 
14 and 16 Wall Street, N. Y. City. 
Recorded November 24, 1869. 
Ex'd: L. P. H. i 
J) 


63 COMPLAINANTS Exursit No. 5. E. G. T., x’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office. 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of March, in the year of our Lord one 
thousand eight hundred and seventy-three, and of the Independence 
of the United States the ninety-seventh. 


ft. 8.) J. M. THACHER, 


Acting Commissioner. 


Whereas one Rudolphe Leschot, of Paris, France, did obtain letters 
patent of the United States of America fora certain “ tool for boring \ 
rock” (commonly known as “the diamond drill”), which letters 
patent bear date July 14th, 1863, and are numbered 29235; and 

Whereas it appears from the patent records in the Patent Office 
at Washington that the “New England Annular Diamond Drill 
Company” have acquired a certain interest in and to‘the said 
patent for the New England States and the State of New York: and 

Whereas the said “ New England Annular Diamond Drill Com- 
pany ” never purchased nor paid any consideration for said inter- 
est in the patent aforesaid; and 

Whereas the instrument purporting to convey said interest to said 
corporation was never delivered to it nor to its officers, stock holders, 


. 
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nor members, but was put upon record at Washington as aforesaid 
by mistake and oversight - and 
Whereas the said company do not claim and never have claimed 
any interest in or ownership of said letters patent nor any rights 
thereunder; and 
64 Whereas one William T. Holt, of New York, has become 
and now is the lawful owner and holder of the said patent 


’ 


and all rights thereunder within the said six New England States 
and the State of New York (except as to the city of New York and 
under tide-water); and 

W hereas the said Holt ci sires this corporation LO assign, release, 
and quitclaim to him all and singular the right, title, claim, and 
interest, 1f any, either in law or equity, which the said company may 
have or be deemed to have a quired in or to the said patent in order 
to perfect (if necessary) his said title and ownership of said patent 
and to remove any cloud which may be deemed to exist as to the 
same because of the aforesaid recorded conveyance appearing at the 
Patent Office : 

Now, therefore, be it remembered that, for and in consideration of 
one dollar tosaid company by him paid, receipt of which is acknowl- 


edged, the said “ New England Annular Diamond Drill Company - 


hereby do release, quitclaim, sell, grant, assign, and set over unto 
him, the said William T. Holt, his assigns and legal representatives, 
forever all the interest, claim, right, title, or ownership, if anv, which 
it, the said company, have in or to said patent or any reissues, im- 
prove ments, or renewals pertaining thereto. 

It being the object, purpose, and intent of this instrument to dis- 


claim any and ali ownership of or interest in the said patent, either 
In law or equity, or of any casements, rights, * privileges thereunder; 


and also LO vest any and all of thi interest which It, the sald COFpPO- 
ration, may be deemed to have (if any) fully and without reserve in the 
said William T. Holt, his assigns and legal representatives, forever. 
And it, the said “New England ‘Annular Diamond Drill Com- 
pany,’ hereby covenants, for itself, successors, and assigns, with the 
said Holt, his assigns and legal representatives, that they will never 
set up, assert, nor maintain any claim to nor interest in said patent 
by reason of or under any assignment, writing, or contract thereto 
pertaining of prior date hereto 
In testimony whereof said company has caused these pres- 
65 ents to be executed and delivered by the hand of its president 
on this twenty-fourth day of May, A. D. 1871. 
The word “casements ” written over erasure on third page before 
execution 
Oo & Wass May 24, 
NEW ENGLAND ANNULAR DIAMOND 
DRILL Ct 
By WM. FOX RICHARDSON, Pres't. 
A. J. SEVERANCE 


— 
el 
ng 
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SUFFOLK, 88: 
JUNE 22p, 1871. 
Then personally appeared the said Wm. Fox Richardson, as 
president of the New England Annular Diamond Drill Company, 
and acknowledged tie foregoing to be the free act and deed of said 
company. 
s,efore me— 
CHAS. E. JOYCE, 
Justice of the Peace for Middlese - (lo. 


Acknou ledqm nt. 


STATE OF CALIFORNIA, ae 
. " 7. ’ , . “ NSS . 
City and County of San Francisco, | 


On this seventh day of July, A. D. one thousand eight hundred 
and seventy-one, before me, F. O. Wegener, a notary public in and 
for said city and county, duly commissioned and sworn, personally 
appeared the within-named A. J. Severance, whose name is sub- 
scribed to the annexed instrument as a party thereto, personally 
known to me to be the individual described in and who executed 
the said annexed instrument, and said A. J. Severance acknowl- 
edged to me that he executed the same freely and voluntarily and 
for the uses and purposes therein mentioned, 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate last above written. 

IL. 8. | ir. O. WEGENER, 
Notary Public. 
Recorded Aug. 22, 1871. 
Exr: J. A. W. 


66 CoMPLAINANT’S Exuipit No. 6. E. G. T., Ex’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall CONC, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office. 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-three, and of the Independence of 
the United States the ninety-seventh. 

J. M. THACHER, 


Acting Commisgioner. 


In consideration of one dollar to each of us in hand paid we, 
the undersigned, associates, corporators, and stockholders in the 
above-named New England Annular Diamond Drill Company, ap- 
prove of the foregoing instrument and hereby release and transfer 
to William T. Holt all of our right, title, and interest, if any, in the 


Se ee 


-—~ & 


ee 
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patent, reissues, renewals, and improvements mentioned and de- 
scrived in said instrument. 
Dated May 24th, 1871 
(5. & May 24.71. 5 5.) 
WM. FOX RICHARDSON. [ .s. 
ABEL BALL. [, = 
A. J. SEVERANCE. ih. 8. 


Sealed and delivered in the presence of—‘“in hand” interlined 
before execution— 


CHAS. E. JOYCE 


SUFFOLK, 88: 
JUNE 22, 1871. 
67 Then personally appeared the said Wm. Fox Richardson 
and acknowledged the foregoing to be his free act and deed. 
Before me— 
CHAS. E. JOYCE, 


Justice of the Peace for Middlesex Co. 
Ag sit) ledgment. 


STATE OF CALIFORNIA. 
City and County of San Fran 18CO. } 


SS. 


On this seventh day of July, A. D. one thousand eight hundred 
and seventy-one, before me, F. O. Wegener, a notary public in and 
for said city and county, duly commissioned and sworn, personally 
appeared the within-named A. J. Severance, whose name is subscribed 
to the annexed instrument as a party thereto, personally known to 
me to be the individual described in and who executed the said an- 
nexed instrument, and said A. J. Severance acknowledged to me 
that he executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year above written. 

IL. S.| lr. O. WEGENER, 
Notary Public. 
COMMONWEALTH OF MASSACHUSETTS, | 
County of Suffolk, 


&8 . 


On this first day of August, A. D. 1871, personally appeared be- 
fore me, the subscriber, a notary public within and for said county 
ol Suffolk, Abel Ball, known to me to be the person who executed 
the within instrument by that name, who, being duly sworn, deposes 
and says that he was one of the associate incorporators with the said 
Wm. Fox Richardson and A. J. Severance of the within named 

New England Annular Diamond Drill Company, and that 


65 he executed the within instrument of assignment freely and 
voluntarily for the purposes therein mentioned. 
[L. s.] CALVIN P. HINDS, 


Notary Public. 
Recorded August 22d, 1871. 


Ex’d: J. A. W. 


THE 
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COMPLAINANT'S Exuipit No. 7. E. G. T. Ex’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records € 
of this office. 
In testimony whereof I, J. M. Thacher, acting Commissioner of : 


Patents, have caused the seal of the Patent Office to be hereunto 

affixed this fifteenth day of March, in the year of our Lord one 

thousand eight hundred and seventy-three, and of the Independence 

of the United States the ninety -seventh. 
rh. 8.] J. M. THACHER, 


Acting Commissioner. 
Assignment of Patent Right. 


To all whom it may concern: 
W hereas Rodolphe Leschot, of the city of Paris, in the I'm pire 
of France, did obtain letters patent of the United States for an im- | 
proved tool for boring rock, &c., which letters patent bear date July 
l4th, A. D. 1863, and numbered 39235, which letters patent / 
69 were afterwards reissued to A. J. Severance, of Middlebury, 
Vermont, in the United States: 

And whereas a corporation known as the New England Diamond 
Drill Company of Boston, in the county of Suffolk and State of Mas- 
sachusetts, bave become and now are the owners of the above-de- 
scribed invention for, to, and in the hereinafter-named territory ; 

And whereas William T. Holt, of New York, is desirous of acquir- 
ing an interest therein: 

Now, this indenture witnesseth: That fora valuable consideration, 
viz., the sum of one dollar and other valuable considerations to it, the 
said corporation, in hand to its treasurer paid, the receipt of which is 
hereby acknowledged, it has assigned, sold, and set over, and by 
these presents do assign, sell, and set over, unto the said William T. 
Holt aforesaid all the right, title, and interest it has in the above- 
described invention as secured to the said Leschot and his assigns | 
by letters patent for, to, and in the following States, to wit: Maine, } 
New Hampshire, Vermont, Massachusetts, Rhode Island, Connecti- 


i cut, and the State of New York, except in the city of New York and | i 
| under tide-water everywhere, which is also excepted from this as- ' 
| signinent, being owned by Severance and Holt, New York, and in yy 
. ho other place or places. 
The same to be be!d and enjoyed by the said William T. Holt, of 
: city, county, and State of New York,for his own use and hehoof and 


for the use and behoof of his legal representatives to the full end of 
the term for which said letters were granted as fully and entirely as 
the same would have been held and enjoyed by it, the said corpora- 
tion, had this assignment and se'e not been made. 

In testimony whereof it, the said corporation, has caused its presi- 
dent to hereunto set his hand and affix the corporate seal of said 
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company this twenty-fifth day of May, in the year of our Lord one 
thousand eight hundred and seventy-one; also caused the same 
70 to be countersigned by the treasurer of said company by vote 
duly passed and recorded in books of said company. 
[5. & N. Eng. D. D. Co. May 26, 1871. 6 6.) 
THE NEW ENGLAND DIAMOND 
DRILL CO. 


By L. GULLIVER, Pres'’t. | L. 8. | 
Countersigned by— 
WM. FOX RICHARDSON, Treas. Li. 8. ] 
Sealed and delivered in presence of—witnesses : 


H. CUTLER. 


Recorded June 5, 1871. 
Ex’d : A. K. b. 


CoMPLAINANTS Exuisit No. 8. E.G. T., Ex’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this Office. 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of March, in the year of our Lord one thou: 
sand eight hundred and seventy-three, and of the Independence of 
the United States the ninety-seventh. 

[L. 8. | J. M. THACHER, 


Acting Commissioner. 


Whereas Rodolphe Leschot, of Paris, France, did obtain letters 
patent of the United States of America for a new and useful “ tool 
boring rock,” which letters patent bear date the fourteenth day of 
July, A. D. 1863, and are numbered 39235; 

And whereas William T. Holt, of the city of New York, 
71 and A. J. Severance, of Middlebury, Vermont, have, by sun- 
dry mesne assignments, become and are the owners of the said 
letters patent and of theseveral reissues thereunder, dated February 
16, 1869, and October 26, 1869: 
(5. 6. W.T.H. June 2, 1871. 6 5.) 


Now, this indenture witnesseth : That for and in consideration of 
the sum of two hundred and twenty-five thousand dollars of the 
stock of the American Diamond Drill Company to me, the said 
William T. Holt, in hand paid by the American Diamond Drill 
Company, the receipt of which is hereby acknowledged, I have bar- 
gained, sold, and assigned, and by these presents do convey, transfer, 
and set over, unto the said American Diamond Drill Company, their 
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successors and assigns, the said letters patent and said reissues and 
all renewals thereof, together with the sole and exclusive right to 
make, construct, use, and vend to others to be used, the said “ tool for 
boring rock,” otherwise called the “ diamond drill,” in and through- 
out all the States, Territories, and districts of the United States, ex- 
cepting the States of Pennsylvania, Indiana, Illinois, lowa, Minne- 
sota, Michigan, California, Nevada, Oregon, and the Territories of 
Washington and Montana. 

And I hereby assign and transfer to the said American Dia- 
mond Drill Company and their successors and assigns any improve- 
ment, invention, or future patent I may make, have, or obtain of, in, 
or upon said tools or drills. 

And I do hereby grant and assign unto the said American Dia- 
mond Drill Company, their successors and assigns, forever all the 
right, title, and interest which I, the said William T. Holt, either 
individually or as a partner with A. J. Severance or otherwise, now 
have or might ever hereafter claim in the said letters patent and in 
any reissues or renewals thereof, so far as the same relate to the said 
States, Territories, and districts of the United‘ States not herein be- 
fore excepted. 

The said interest which I hereby convey is as follows, to wit: 
The said patent and all reissues, renewals, improvements, and exten- 

sions thereof. together with the entire exclusive right to make, 
Z construct, use, and vend to others to be used, the said - tool 

for boring rock” under said letters patent and reissues, re- 
newals, improvements, and extension thereof, in the following States, 
to wit: Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island, Connecticut, and in the State of New York, outside and ex- 
clusive of the city of New York and excepting under tide-water 
every where. 

And also the equal and undivided one-half of said letters patent, 
reissues, renewals, extensions, and improvements thereof or pertain- 
ing thereto, and one undivided half of said exclusive right to make, 
constrret, use, and vend to others to be used, the said “ tool” under 
said letters patent, reissues, renewais, extensions, and improvements 
in the city of New York and in all the other States, Territories, and 
districts of the United States, and under all tidal, lake, and river 
waters within the United States, except in the States of Pennsyl- 
vania, Indiana, Illinois, lowa, Minnesota, Michigan, California, Ne- 
vada, Oregon, and the Territories of Washington and Montana, and 
except under the tidal, lake, and river waters within the jurisdiction 
of the said excepted States, within whose boundaries no right under 
said patent is intended to be hereby conveyed. 

And I, the said William T. Holt, for myself, my heirs, executors, 
and administrators, do hereby covenant with the said American 
Diamond Drill Company, their successors and assigns, that I have 
not granted, sold, or assigned to any other person or persons any 
right or interest to or in said patent or in any reissues or renewals 
thereof outside of or beyond the several States and parts of States 
hereinbefore enumerated and excepted from this assignment, except 
the use of drills heretofore actually constructed and sold and the 


‘ 
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" specific rights conferred at the time in respect to the use of such 
: specific drills, of which a list in writing shall be furnished without 
delay to said company, and that the said A. J. Severance and my- 
self have a good title to and are lawfully possessed every elsewhere 
in these United States of said letters patent and of said reissues and 
renewals thereof, and of all the rights and privileges which do or 
may thereto pertain unimpaired. 
70 And I also covenant as aforesaid that I have a good title to 
all the premises hereinbefore described and granted, and that 
I will warrant and defend the same against the claims and demands 
of any and all persons whatever who shall or may claim the same 
against the said American Diamond Drill Company, their succes- 


e. sors or assigns. 

, The said letters patent and said renewals, reissues, improvements, 
f and all rights and interests hereby conveyed to be held and enjoyed 
fs by the said American Diamond Drill Company for their own use 
‘s : and behoof and for the use and behoof of their successors and as- 


signs to the full end of the term for which said letters patent and 
any reissues, renewals, or improvements thereof are or may be 


. 5 granted as fully and entirely as the same would have been held and 
he enjoyed hy me if this assignment and sale had not been made. 
a In testimony whereof I have hereunto set my hand and affixed 
Ms my seal this second day of June, one thousand eight hundred and 


seventy-one. 
‘S&S & W.T.B. dunes, 1671. & & 


WM. T. HOLT. [1.8] 


Sealed and delivered in the presence of— 


RICHARD STACK POOLE. 


Strate oF New YoOrkK, pe 
, . “ ’ , 88. 
Oity and County of New York, | 


On the second day of June, 1871, before me came William T. Holt, 
to me known to be the individual deseribed in and who executed 
the foregoing instrument, and acknowledged to me that he executed 
the same. 

Witness my hand and notarial seal the day and year last above 
written. 

[L. 8.] RICHARD STACKPOOLE, 
Notary Public. 


tecorded Aug. 15, 1871. 
Bxa: Jd. A. W. 


74 ComMpLAINANT’S Exutsit No.9. E.G. T., Ex’r. 


The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office. 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
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Patents. have caused the seal of the Patent Ofhce LO be hereunto 


affixed this fifteenth day of March,in the year of our Lord one 
the sand elght hundred and seve nty-thre e,and of the Independence 


of the | nited States the nin¢ L\ seventh 
ih. s.] J. M. THACHER, 


Actina Commussioner. 


Whereas Rodolphe Leschot, of Paris, France, did obtain letters 
patent ol the lL nited States of America ior a new and useful ” too] 
for boring rock,” which letters patent bear date the fourteenth day 
of July, A DD. 1863, and are numbered 39235 

And whereas A. J. Severance, of Middlebury, Vermont, and Wil- 
liam ‘Tl. Holt, of the city of New York, have, by sundry mesne as- 
signments, become and are the owners of the said letters patent 
and of the several reissues thereunder, dated February 16, 1869, and 
October 26, 156%: : 

Now, this indeiiure witnesseth : That for and in consideration of the 
sum of two hundred and twenty-five thousand dollars of the stock 
of the American Diamond Drill Company to me, the said A. J. Sev- 
erance, in hand paid by the American Diamond Drill Company, the 
receipt of which is hereby acknowledged, | have bargained, sold, 
and assigned, and by these pre Sents do COU VE Vy, transfer. and set over, 
unto the said American Diamond Drill Company, their successors 
and assigns, the said letters patent and said reissues and ali renewals 
thereof, together with the sole and exclusive right to make. construct. 


re 
use, and vend to others to be used, the said “ tool for boring 
75 rock, otherwise called the diamond drill,in and throughout 


all the States, ‘Territories, and districts of the United States, ex- 

cepting the States of Pennsylvania, Indiana, [llinois, lowa, Minne- 

sota, Michigan, California, Nevada, Oregon, and the Territories of 
Washington and Montana 
[5. 6. A.J.S. June, 1871 


And I hereby assign and transfer to said American Diamond Drill 
Company, their SuUCCeSSOrs and assigns, any lmprove meut, invention, 
: P 


or tuture patent nay make, have, Or ODLAIN OT. In. or upon said 


| . . } 
tools or drills 


5 5 And I do hereby grant and assign unto the said The 
A J. 5 American Diamond Drill eo mpany, their successors and 
June, assigns, forever all the right, title, and interest which I, 
187] the said A. J. Severance, either individually or as a part- 
5 5 ner with said William T. Holt or otherwise, now have or 
might ever hereafter claim in the said letters patent and 
, 5 in any reissues or renewals thereof, so far as the same re- 
ae me late to all of the States, lerritories, and districts of the 
June, U nited States, except the said States of Pennsylvania,’ In- 
1871. diana, Illinois, lowa, Minnesota, Michigan, California, 
5 5 Nevada, Oregon, and the Territories of Washington and 
Montana. 


The said interest which [ hereby convey is as follows, to wit: The 
said patent and all renewals, improvements, and extensions thereof 


Pama ~ 
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or pertaining thereto, and one undivided half of the exclusive right 
to make, construct, use, and vend to others to be used, the 


o 5 said tool under said letters patent, reissues, renewals, ex- 
A.J.S. tensions, and improvements in the State of New York, and 
June, in all the States, Territories, and districts of the United 
LS71. States, and under all tidal, lake, and river waters within 
o ® the United States except in the States of Pennsylvania, 


Indiana, Illinois, lowa, Minnesota, Michigan, California, 
Ne vada. ¢ regon, and the J erritories of Washington and Mon- 


76 tana, and except under the tidal, lake, and river waters within 

. the jurisdiction Ol} said excepted States, within whose 

5 ® boundaries no right under said patent is intended to be 

A J.8 it reby convey: d, ati CAC pt it} the states of Maine, New 

June, Hampshire, Vie rmont, Massachusetts, Rhode Island, (on- 

iss] necticut, and in State of New York outside and exclusive 
) 5 of the city of New York 


And I, the suid A.J. Severance, for myself, my heirs, ex- 
ecutors, and administrators, do her by covenant with the said A meri- 
can Diamond Drill Company, their svecessors and assigns, that I have 
not granted, sold, or assigned LO any other person or persons any 
right or interest to or in said patent or in any reissues or renewals 
thereof outside of or beyond the several States and parts of States 
hereinbefore enumerated and excepted from this assignment, except 
the use of drills heretofore actually constructed and sold and the 
specific rights conferred at the time in respect to the use of such 
specific drills, of which a list in writing shall be furnished without 
delay to said company, and that the said William T. Holt and Iny- 
self have ii good title to and nr lawfully possessed every elsewhere 
in these United States of said letters patent and of said reissues and 
renewals thereof and of all the rights and privileges which do or 
may thereto pertain UTI parre 7 

And I also covenant, as aforesaid, that I have a good title to all 
the premises hereinbefore described and granted, and that [ warrant 
and defend the same against the claims and demands of any and all 
persons whatsoever who shall or may claim the same against the 
said American Diamond Drill Company, their successors or assigns, 
the said letters patent and said renewals, reissues, improvements, 
and all rights and interests hereby conveyed to be held and enjoyed 
by the said American Diamond Drill Company for their own use 
and hehoof and for the use and behoof of their successors and 
assigns to the full end of the term for which the said letters patent 

and any reissues, renewals, or Improvements thereof are or 
ii may be granted as fully and entirely as the same would have 
been held and enjoyed by me if thisassignment and sale had 


not been made. 

| 5 A. J.8. June, 1871 

[In testimony whereof I have hereunto set my hand and affixed my 
seal this second day of June, one thousand eight hundred and sev- 
enty-one. 


A. J. SEVERANCE. [ts] 
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Sealed and delivered in the presence of— 
L. A. GOULD. 
Recorded Aug. 15, 1871. 
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73 Circuit Court of the United States, Southern District of New 


York. In Eauity 
; ~ 


THe AMERICAN DIAMOND DRILL Co 


. 
is 


THe SULLIVAN MACHINE Co 


Proofs for final hearing in the above-entitled cause on the part of 


the defendant. taken before Edward G. Thompson, one of the ex- 
aminers of the court, under and pursuant to the 67th rule in 
CG uUuILy, “us aulile nded. 


New Yor«K. November 28th, 18S73—11 a. m. 


Adjourned, by consent of counsel, till December 5, 1873, at 11 
a. m 


NI \\ YORK, Dec mobe sf oth, lS7s--1] a. i. 
Present: Mr. E. T. Rice, of counsel with defendant, and Mr. Blake, 


of counsel with complainant 


.sLBERT BALL, a witness produced on the part of the defendant, 
being first duly sworn, in answer to interrogatories propounded by 


Mr. Rice says as follows 


1 Q. What is your name, age, residence, and occupation ? 
A. Albert Ball . lam 38 years of age ; I reside at Claremont. New 
Hampshire; I am a machinist and draughtsman ; | am also an in- 
ventor of fire-arms and machines for making ammunition, polishing 
machinery, and of machines for boring and drilling stone. 

2 Q. How long have you been a machinist and draughtsman ? 

A. For fifteen years. 

3 Q. Please state whether or not you have obtained patents for 

any of your inventions. 
79 A. I have obtained patents for all I ever applied for. 
4 Q. Are you familiar with the tool known as the Leschot 

boring tool ? 

A. I am. 

5 Q. How long have you been familiar with that? 

A. Since October, 1868, or about that time—I might say the sum- 
mer of 15868. 


nme 


6 Q. Immediately prior to that time in what business were you 
engaged * : 

A. In designing stone-chaunelling machines at Windsor, Ver- 
mont. 

7 Q. What particularly directed y attenti - 

iQ. lat particularly directed your attention to the Leschot 
tool ? 
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: A. I was constructing a machine for channel cutting by drilling 
a series of holes. That machine was constructed with reference to 
j carrying six drills in line, two gangs of three each on each side of 
| the machine. 

8 Q. And what drill did you propose to use, and under what au- 
thority ? 

, A. The Leschot drill, under the authority of Ashael Severance of 
{ the firm of Reynolds & Severance, who claimed to own the Leschot 


patent or an interest in it 

9 Q. Where did you attempt to make this use, and in what? 

A. At Sutherland Falls, Vermont, and in a marble quarry. 
Sutherland Falls is in the town of Rutland. 

10 Q. The machines for working these tools were patented by 
whom ? ’ 

A. Jointly by myself and Mr. R. W. Love. 

11 Q. What was the result in respect to the use of the Leschot 
tool in that machine? 

A. We ran the machine about two months with the Leschot tool 
and found great difficulty in keeping the spindles or boring bars 
free from the cores within the tube and a severe chatter of the tube 
caused by cutting uneven matter in the rock. 

12 Q. What do you mean by the word chatter? 


4 A. The vibration of.the bar, causing the bar to vibrate as the 
diamond or cutting surface passed over materials of varying hard- 
ness. 
OU 13 Q. What effect did that have upon the operation of drill- 
Ing or the working of the machine? 
A. It had a tendency to take out the diamonds and loose the 


splines in. the quill driving the boring bar or spindle | 
l4 J. Please state what was the result in respect of the use of the 
Leschot drill with that machin 
A. We had to abandon the use of it 
15 Q. Who owned that machine then ? 
A. R. W. Love. 
16 Q. What did you then do in respect to that machine? 
A. Mr. Love then bought the right to manufactnre the drill heads 
or bits under the patent of Grier and Boyd, of Pennsylvania. 
17 Q. Please look at Complainant's Exhibit No. 2 and state what 
that is. 
A. This is a drill bit as manufactured under the patent of Grier 
: and Bovd by the Sullivan Machine Co. This company was organ- 
ized in the summer of 1569. 
18 Q. What, if any, connection have you with that company ? 
A. I am a stockholder, director, and superintendent. 
19 Q. Who hold your patents and inventions in respect to drill- 
ing ? 
A. The Sullivan Machine Co 
20 Q. You have examined the original Leschot patent, have you 
not ? 
A. I have. 
21 Q. Please state in what respect, if any, the drill head, Com- 
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plainant’s Exhibit No. 2, infringes the Leschot drill bit as described 
and patented by him 

A. | do not think it infringes it in any respect. 

22 Q. Please look at Defendant’s Exhibit A, purporting to be a 
copy of the original Leschot specification, and state what by that 1s 
claimed as the invention. 

A. A tool for boring or cutting rock or other hard substances, 
composed of an annular or tubular stock or crown armed with a 
series of diamonds. 

23 Q. What do you understand by crown or stock ? 
A. The part in which the diamonds are set. 
SI 24 Q. What, if anything, else is shown by the drawings 
annexed to that exhibit? 

A. | see nothing else 

25 Q. Has Complainant’s Exhibit No. 2 an annular or tubular 
stock or crown / 

A. It has not. This is formed of an iron boss having a raised 
center sufficient to keep the outside diamonds from cutting in starting 
the drill. It has diamonds arranged from the center to the circum- 
ference or periphery, so as to cut all the stock or material to be 
bored, which will allow the head or crown to pass into the rock in 
the operation oO] boring. 

26 Q. Look again at the drawing of Defendant’s Exhibit A and 
state what, if any, novelty or invention there was in arranging the 
diamonds a’ so as to cut the material to be bored outside the cir- 
cumference of the boring bar or crown in July, 1865. 

A. I do not see any novelty in that way of cutting. All of the 
instruments for boring prior to that. time had a projecting edge or 
edges sullicient to allow the carrying of the shank of the cutting 
stock or bar into the hole bored. 

27 Q. Can you name any tools that you were familiar with prior 
to that time so arranged ? 

A. Drills for drilling iron and for boring wood. 

28 Q. Please look at Defendant’s Exhibit D and state what, if any, 
tools you find there so arranged in the drawing or tracing attached 
thereto. 

A. In this exhibit I find a line drawing, No. 3, which represents 
a tool for boring various substances, more particularly stone or iron. 
This drawing represents a shank armed with a flat cutting point 
of diamond, which projects beyond the shank in each way from the 
center. | 

29 Q. Please state what space, if any, that tool would leave be- 
tween the shank and the wall of the hole bored. 

A. The drawing represents an annular space of about 2,d of an 
inch. : 

30 Q. What, if any, other tool do you find in that drawing so ar- 
ranged as to cul a space outside the circumference of the crown or 

bit? 
82 A. The figure No. 9. 
31 Q. Describe that tool. 
A. Figure No. 9 is a drawing showing a hollow tubular crown 


ee 


i 


a 


ee * 
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armed with diamonds so arranged to cut an annular groove by hav- 
ing diamonds projecting outwardly from the stock or crowff ; also 
inwardly from the stock, SO that when revolved it will cut an annu- 
lar groove which will allow the crown to follow the cutting points 
as they advance through the substance cut. 

32 (. Please state which of the diamonds there represented, if 
any, cut outside the circumference of the crown. 

A. The two in the lower part of the figure—that is, the one to the 
right and the one nearest to me as | hold the drawing. 

33 Q. Please state also what, if any, novelty was there in a tubu- 
lar boring bar in July, 18683. 

A. Not any. 


(Counsel for defendant offers in evidence a translation from the 
Le Technologiste, tome 8, for the year 1847, page 87, marked De- 
fendant’s Exhibit E., E. G. T., Ex’r; also certified office copy from 
the “bound vols.” of French patents in the library of the U.S. Pat- 
ent Office, marked Defendant's Exhibit F., E. G. T., Ex’r.) 


34 Q. Please look at Defendant’s Exhibit F of this date and state 
what is there shown. 

A. Figure 26 represents a side view of a hollow boring tube or 
bar; figure 28 an end or top view of a tubular baring bar having 
attached cutting points or edges which project beyond the outer cir- 
cumference of the tube or bar sufficiently to allow the tube or boring 
bar to follow the cutting edges. Figure 25 represents a frame 
arranged to support the boring bar and tubes to convev water to the 
boring bar in such a manner as to allow an upward and downward 
motion and also a rotary motion of the boring bar. It is arranged 
with a pump and connected in such a manner as to allow a stream 

of water to be forced downward through the boring bar so as 
83 to wash out the debris cut by the point of the tool. It is 

further arranged with a gear or wrench for revolving the rod 
or boring bar. 

30 Q. What does figure 29 represent? 

A. Figure 29 represents an end view of a boring bar having at- 
tached four cutting points projecting from the periphery of the bor- 
ing bar for increasing the size of the hole bored by the tool repre- 
sented 1n hgure 26. 

36 Q. Why do you say that the two diamonds you have named in 
Defendant’s Exhibit D project outside the cireumference of the bor- 
Ing crown ? 

A. Because the lines representing the diamonds run down outside 
the line of the crown, showing an end view of the diamonds alone 
outside the circumference of the crown. 

37 Q. What, if any, practical difficulty do you see in working a 
tool like figure 9? 

A. It would be the same difficulty I have described in using a 
Leschot drill; not otherwise. 


And, being cross-examined by Mr. BLAKE, says: 
38 X Q. Please look again at figure 26 of Defendant’s Exhibit F 
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and say whether it does not represent a section instead of a side 
view. 

A. It is a sectional side view. 

oo A \). Asa draughtsman do you not know the difference be- 
tween a section and a side view: Il mean per rally t 

A. A: section view, as I understand it, is cutting an object through 
the center; a side view is showing a view of the outside of an object. 

40 X Q. Now, is figure 26 a section or a side view? 

A. I should call it a sectional view. 

11 X (J. What do the outside vertical lines of figure 26 repre- 
sent; i mean above the boring head ? 

A. They represent stiffeners for the tube 

12 X Q. What does figure 27 represent? 

A. I should say figure 27 represents the mode of attaching the 
cutting point or parts to the end of the boring bar? 

138 X Q. Are you not mistaken about figure 29; does it not rep- 
bar with its stiffeners instead of cutting points 
for Increasing the size of the hole? 
84 x = may be so 
14 X Q. Are you familiar with the usual method of boring 
artesian wells? 

A. I never saw one put down to any great depth. I have only 
seen them go down ten or twelve feet. That is all I know about 
them. I know they are bored by percussion. 

15 X Q. Point out in the drawings in Exhibit F the provision for 
the escape of the water below the cutters. 

A. There is none below the cutters. 


resent the boring 


a) 


(Counsel for complainant does not admit that Defendant’s Exhibit 
2 is a correct transiation from the volume referred LO.) 

(Counsel for defendant reserves the right to produce the original 
work 1n evidence.) 


ALBERT BALL. 


Sworn and subscribed to this 5th day of December, 1873. 
kK. G THOMPSON. Kraminer 


. ~ cy ° 
Adjourned to December 8th, 1875, at 11 a. m. 
New YorkK, December 8th, 1S7T3—11 a. m. 
Present: Counsel for both parties. 


ALBERT BALL, being recalled as a witness on the part of the de- 
fendant, in answer to interrogatories propounded by Mr. Rice de- 
poses and says: 

1 Q. In your direct testimony, in answer to question 10, you 
stated: “Jointly by myself and Mr. R. W. Love.” What, if any, 
correction do you wish to make in that answer ? 

A. It should have been by R. W. Love alone, and not jointly. 

2 Q. You alluded to your first machine as having been placed in 
the Sutherland Falls quarry. What other machines have vou 
placed in that quarry? 


~-- 
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85 A. Two gadding machines, which carry but one drill each, 
and a two-spindie channelling machine. 

3 Q. Those machines have been at work in that quarry up to 
what time? 

A. Present time. 

1. When did you first hear of any infringement in your ma- 
chine upon the Leschot? 

A. I think it was in the spring of 1870. 

5 Q. When you changed the heads of the first channelling ma- 
chine you made what other change did you make? 

A. I changed the spindles by putting in 6 new spindles with 
smaller bore, so as to get more strength or stiffness of tube or 
spindle. 

6 Q. Will you again look at Exhibit number—Defendant’s Ex- 
hibit F, drawing—and state whether or not there would be any diffi- 
culty in having the water ejected from the drill rod above the cut- 
ting parts of the tool, as there represented, so as to have the cuttings 
or detritus washed out by the water so injected into the hole? 

A. I think there would not be any difficulty in washing out the 
detritus or cuttings as the water flows down through the boring bar 
if it had sufficient volume or force. I have made several expert- 
ments with chilled and steel cutting points being inserted In an or- 
dinary crown, as shown in Exhibit 2, instead of diamonds, and in 
that case the steel was in one piece, extending crosswise of the head 
from side to side, and extending forward sufficiently to be sharpened 
as the common machinist’ flat drill. The water was injected 
through the boss or drill head, not as in Exhibit 2, but through 
Opehibgs on each side of the inserted plate Or point, but above the 
cutting parts, and I found no difficulty in washing out the cuttings 
or detritus. There was also used with that last-described drill a cur- 
rent of air, which cleared away the cuttings equally well as the 
water. We cut with that drillin marble asbestos, and it will run 
in slate rock, soapstone, or any other soft rock with ease 


7 . What outside clearance do you usually give to in your ma- 


’ 
; 
a 
*) 


4 
chines working in marble when diamonds are used in the drill 
heads” 
Sb A. The heads for the gadders we give not far from a of an 
inch, and find that they drill much straighter with small 
clearance. As to the other machines, we use a patent device, de- 
signed and patented by George I. Case, which is a collar or sleeve, 
which is applied just above the crown or head within § of an inch 
of the outside cutting point aud is there held by a stem made of 
steel, which is one inch in diameter, where a head is an inch and 
three-quarters in diameter. The stem extends back from the crown 
a distance of three inches, or nearly so; then 1s threaded to receive a 
coupling, which cannot be screwed down the stem to pinch the col- 
lar or sleeve. This sleeve is left free to revolve or stand still on the 
stem, as it may come in contact with the side of the walls of the 
hole boring. This sleeve serves as a guide for the drill point when 
in operation. This guide or sleeve is corrugated on its outside to 
allow the escape of water and cuttings, the exterior parts of the cor- 
S—146 
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rugation forming the guide to the drill. In these machines the 
clear: ance is about .\,,except that in these machines the difference 1s 
made up by the aie r, which nearly fills the hole. } 

8 (. Please state to what particular use your machines are 
adapted. 

These machines are adapted to quarrying uses especially. 

9 Q. Do you know of | any other drilling ms achines where diamonds 
are used suces ssfully applied to quarrying uses, such as channe | cut- 
ting or gadding 

A. | know of but one, one made by G. F. Case, and now running 
in Sheldon and Slosson’s quarry, in West Rutland, Vermont. 

10 Q. Please state whether or not there are other patents than that 
you have referred to as Mr. Case’s collar which relate to particular 
parts of the machines manufactured by your company besides the 
— heads. 

There are other Case patents and Grier & Boyd patents which 
“hold . besides some taken out by the company or by Mr. Love or 
~ myself and assigned to the company. 

11 (. State what, if any, advantage you get in channel cutting or 

cadding by the use of such devices 
87 A. Wedo get advantages by their rapid work, reduc Ine the 
cost of the same kind of work as performed by hand labo or 
other machines with ut such devices: alsa by the case of handling 
and changing the machine from place to place 


ALBERT BALL. 


Subscribed and sworn to this 8th day of December, A. D. 1873 
Kk. G. THOMPSON, 
Examiner, &¢. 


Adjourned, by consent of counsel. to new notice. 


New York, January 28, 1874—11 a. m. 
Present: Counsel for both parties. 


Rocer W. Love, a witness produced on the part of defendant, be- 


ing first duly sworn, in answer to interrogatories propounded by 
Mr. Rice says: 


| Q. What is your name, age, residence, and occupation ? 
A. Roger W. Love; lL am 31 years of age; I reside at Claremont 
New Hampshire; I am the treasurer of the Sullivan Machine Co. 


’ 


(Counsel for defendant offers in evidence an exe mplified duplicate 
of the Leschot model, de posite d and filed in the original application 
of l, eschot for a pate nt for ‘ ‘tool lor boring roe — in the U.s Pat- 


ent Office, marked Defendant’s Exhibit No. OU, BE. G. T., Ex?%r.) 

2 Q. How long have you been connected with that company as its 
treasurer ¢ 

A. Since its formatron, in January, 1869. 
J. Are you familiar with tools and machinery for rock boring ? 
‘Il am. 
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{ Q. How long have you been so? 

SS A. For about seven years 
2 Q. Do you know the tool known as the Leschot boring 
tool? And, if yea, state how long you have been familiar with that. 

A. I do, and have known 1t since 1867. 

(, Q. What first called your attention to the Leschot boring tool? 

A. We expected to use it In our drilling machine, and beeame 
familiar with it in connection with iG liries about it that year, We 
had a machine in which we expected to use revolving borers with 
diamond cutters, particularly for the purpose of channelling marble. 
We knew of a machine in use among the quarries which used the 
Leschot drill, and originally intended applying this Leschot diamond 
drill to our channelling machine. Our machine was a patented ma- 
chine, patented in December, 1567, by myself and Albert Ball. 

7 Q. With whom were you brought in contact in respect to the 
Leschot tool? 

A. A. J. Severance, John B. Reynolds; and later with Mr. Wm. 
T. Holt, the partner of Mr. Severance 

S (@. What arrangement did you have with them in regard to 
your experiments with the Leschot tool, 1f any? 

A. Reynolds and Severance wrote us a letter stating that they 
were willing we should use their drill bit while experimenting with 
our first machine. 


(Letter produced and marked Defendant’s Exhibit No. 51, E. G. 
T., BX F.) 

9 Q. Where was your first machine first sent for trial ? 

A. To the quarries of the Sutherland Falls Marble Uo., at Suther- 
land Falls, Vermont 

10 Q. Please state whether or not if you know whether Messrs. 
Re \ nolds and eeverance were 1verest d in that quarry and, if SO, 
in what capacity r 

A. They were interested as stockholders, and Mr. Reynolds was a 
director. 

11 Q. Were you present at Sutherland Falls during the testing of 
that machine at any time or times? 

A. I was present there nearly all the time of the trial. 
SY 12 Q. Did you see Reynolds and Severance or either of 
them during that trial’? 

A. I saw Mr. Reynolds there, and I think Mr. Severance also; Mr. 
Reynolds lived at Rutland, about six miles from the quarry; Mr. 
Reynolds was at the office of the quarry almost every day; his busi- 
ness was right there. 

13 Q. How long did you continue the trial of that machine at 
that quarry with the Leschot drill head or heads? 

A. Until we were satisfied it would not work, which was after 
some two or three weeks. 

This machine of ours was a six-spindle drill; it formed a chan- 
nel in the rock by cutting aseries of holes In line, nearly two inches 
iit diameter each, which so nearly intercommunicated as to readily 
allow an open cut to be made by chipping out or breaking away be- 
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tween the holes. The spindles were hollow, and the apertures con- 
formed very nearly to the size of the hole in the head. In cutting, 
a core was allowed to pass through the head and up the spindle, 
leaving in the rock a sinall annular hole about the cores in the bed 
of the rock 

Our theory was that in operating the cores could be readily de- 
tached from the holes and the spindles after having been cut, and 
we expected to save power by allowing part of the rock to remain 
uncut. In practice the spindles were not long enough to admit the 
entire core, oWing to the breaking of the cores in the pussupe down 
of the drills and the consequent greater length of the detached 
pieces than when in a solid core. This necessitated emptying the 
spindle sof the core 3 be fore the entire depth of hole had been reached, 
which could only be done with the greatest difficulty, as it was nec- 
essary to run the machine back where the cores could be dropped 
out. Moreover, we found that the increased friction of the core, 
combined with the outside of the hole, required an excessive amount 
of power; it was entirely impracticable, therefore, to use that drill 
In our machine 

14 Q. What did you then do in respect to drill heads? 

A We adopted the solid head drill bit patented by Grier WV Boyd, 

which we own by assignment. 
JU 15 Q. Can you state about what time you adopted that drill 
head, at Sutherland Falls, in that machine ? 

A. November, 1868 

16 Q. State whether or not that was with the knowled 
nolds and Severance 

A. It was Our failure to make it (the Leschot drill bit) work in 
that machine at the time was the subject of frequent conversations 
between us. 


of Re y- 


ire 
a) 


17 Q. Please state whether or not the drill head you then used 
E ; ‘ ’ . . 4’ ‘ "3 y ‘ — <> 
was similar to Complainant’s Exhibit No. 2, March 25, 1873. 


A. It was similar, the sapphires in this head being replaced by 
diamonds in ours. 

18S Q. What claim, if any, did Revnolds and Severance then make 
to this form of drill head like Exhibit No. 2? 

A. None, that I remember. 

lv \). How long did you continue to use drill heads like that of 
Exhibit No. 2 in that quarry? 

A. Have used them continuously since that time, and are using 
them now. 

20 Q. Did you have—if any, what—interviews subsequent with 
Reynolds and Severance in regard to the inventions claimed by your 
company on your part and by their company on their part? 

A. Two interviews that I particularly remember. 

21 Q. State how they were brought about. 

A. ‘They were brought about by a desire which they expressed to 
combine the business of rock cutting in connection with the two 
drills. 

22 Q@. Where and about when was the first of those two inter- 
views ? 
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A. At Middlebury, Vermont, early in ’69, I think, where Mr. Sev- 
erance resided. 

23 Q. Who went with you ? 

A. Mr. James P. Upham, now present. Mr. Reynolds was also 
present. 

24 Q. At whose request, if of any one, did vou go there ‘ 

A. We had agreed to meet, | think, at their solicitation 
v1 25 . Now, will you state what took place at that time, as 
near as you can? 

A. I will state generally that we talked of the proposed consolida- 
tion of the interests. They thought that their drill using the Le- 
schot bit was well adapted iO Inning, testing, and for other purposes 
where a single bit could be used, wherein the difficulties experienced 
in our channelling experiments would pot beencountered in opening 
hew quarries, lor instance, the core taken out by the use of their 
bit would indicate the character of the deposit, while for channelling 
| think they accepted our experiments as final, as conclusive, show- 
ing its inadaptability. The conversation was more particularly con- 
cerning a division of territory, and it Was suggested that one branch 
of the business might be riven to each.such as by cutting by a series 
of holes to one party and cutting by a single hole to the other, as 
well as a general combination of interests. I think it was admitted 
that there would be no conflict as regards the different bit patents. 
We held, during this interview, that our machine was equally good 
for all purposes, whether testing or channelling or driving tunnels, 
and we were unable to agree on any) basis of an arrangement, such 
as had been sought to be made 

26 Q. About how long after was the second interview? And state 
when that took place, and at whose solicitation. 

A. I think during the following summer, at Bellows Falls, at the 
Island House. Mr. Severance telegraphed us to meet him and Mr. 
Holt there. Mr. Upham and myself went down. We dicussed, ac- 
cording to my recollection, again the question of combining the pat- 
ents and business. Mr. Severance had taken out more patents on 
the Leschot bit, and claimed that: he could make us a great deal of 
trouble in the use of our bit. He claimed to have practically covered 
up the solid head drill by ul reissue of the old Leschot patent. lle 
referred to a clause in the specification of the reissue wherein the 
main feature of the Leschot drill head, being its annular character, 
had been amended to mean also a provision for the insertion of a 

solid plug of steel, which made it practically a solid head. 
JZ We did not admit the validity of the claim in this respect, 

and no arrangement was finally made. Other points—there 
were other new claims in this reissue, whereby he had attempted to 
restrict us in the use of our solid head drill, such as the water for 
cleaning out the detritus, and, I think, other minor points. 


a 


(Counsel for defendant now offers in evidence a Patent Office copy 
of the Leschot reissue, February 16, 1569, specifications and draw- 
ing, being the first reissue of that patent, and the same are marked 
Defendant’s Exhibits 52 and 53, January 28, 1874, E. G..T., Ex’r.) 
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Zi Q Please state whether or not that was the first notice they 
gave you of their claim to the solid head under the Leschot patent. 

A. I think it was the first 

Zo Q. Do you remember as to any other machine that was men- 
tioned on their part as an inducement (as for channelling) for a 
combination ? 

A. I recollect they professed to have in construction a channelling 
machine or machines using their drill bit. I think they had or 
claimed to have such a machine in construction or finished in B 
ton. 

293 Why did they speak of that? 

A. ‘That was part of the inducement presented on their part for 
us tocombine. A great deal was said by them about giving to them 
one part of the quarrying business, such as either channelling or 
gadding, and we taking the other. 

oU G. What was the result? 

A. Nothing was agreed upon. We stated to them in substance 
that any such arrangement would enlarge their privileges and re- 
strict ours; and, unless they could provide a large money capital 
that might enable the entire business of cutting rock by the use of 
a diamond drill to be controlled by one corporation, it would be no 
object for us to combine with them. Their main argument was 
threats, as | 


S- 


before indicated. 


31 Q. That was the last personal interview ? 
i, f 
93 32 Q. How did you hear from them next? 


A. Through our customers, who notified us that claims had 
been made by Severance and Holt for damages. 

33 Q. State, if you know, what form of notice was given to your 
customers. 

A. A circular was received by our customers containing the ad- 
vertisement of Severance & Holt. The specification of the first re- 
issue, which had been surrendered by them, was printed in the cir- 
cular in full. It was in full, together with the claims of their second 
reissue. uit specification of the first reissue contained the reference 
to the “ plug” before referred to, and in connection with the claims 
of the last reissue, the specification of which had been amended by 
dropping out the said reference, seemed to cover substantially the 
solid head drill ; 

34 Q. Did you have a copy of the circular so sent; if so, what has 
become of it? 

A. We had such a copy, but have been unable to find it. 

35 Q. State, if you remember, whether such circular called special 
attention to the claims in the last reissue. : 

A. I don’t remember precisely the terms used, but the object of 
the circular was to convey the impression that our machine was an 
infringement of their patent 

36 Q. Are you familiar with the original Leschot invention and 


os | sf | > 
the specification and the claim thereof? 


(Objected to.) 
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A. I am. 
37 Q. Please state what it Is. 


(( Ybjected to.) 


A. It consists in arming a metallic ring or tube with diamonds, 
so as to form, in operating in rock or other hard substances, an an- 
nular proove, which, produced, forms an annular hole about the 
core. 

38 Q. What, if anythin 


(Objected to.) 


gy, else does it claim? 


A. Nothing else. 
4 39 Q. Please state whether it claims a hollow tube or bor- 
ing bar otherwise than in combination with an annual crown 
A. It does not. 
10 4). Please look at the two exhibits—Complainant’s Exhibit No. 
2 and Defendant's Exhibit No. 50—and state the points of similarity 
as drill bits and the points of difference 
A. Defendant’s Exhibit No. 50 represents such a tool as has been 
described, consisting of a section of tube, one end of which is so set 
or armed with cutting points as will enable the tool, when revolved 
and progressed, to form in the rock an annular groove. ‘The cutting 
pollits “ure SO arranged about the face and sides of the end of the tube 
as to form a clearance during the progress of cutting, such clear- 
ance being necessary from the very nature of the tool. The projee- 
tion, inwardly and outwardly, is somewhat less than the cutters de- 
signed to form the bottom of the annular groove. Complainant’s 
Exhibit No. 2 represents what is known as a solid head drill. It is 
cone-shaped on the end and armed with cutting points so arranged 
as to remove all the substance cut. The center diamonds have a 
notch which would tend to keep the drill straight in operating by 
admitting constantly a small inverted cone at the central point of 
the drill, which is worn away by the center stones in their progress 
down. Upon the periphery of the face of the drill the diamonds ex- 
tend sliglitly: beyond the corner so as to produce the necessary clear- 
ance. ‘lwo small apertures admit the flow of water from the center 
of the drill head, evidently for the purpose of washing away the 
detritus. The bit itself is designed to be screwed or otherwise 
attached to a boring bar if holes of any depth are desired to be made. 
The resemblance between the two bits—Defendant’s Exhibit No. 50 
and Complainant’s Exhibit No. 2—is scarcely more than that both 
use diamonds or carbon as culling POLDLS to produce a similar result. 
The differences especially notable 1s the core produced ith Op rating 
Defendant’s Exhibit No. 50; in the entire hole being borea clean 
by Complainant’s Exhibit No. 2. They both alike provide 
95 by the arrangement of the carbon points for clearance, but in 
the one instance, that of Defendant's Exhibit No. 50, this clear- 
ance must be made both inwardly and outwardly, which would tend 
to increase the friction produced by contact with the medium cut. 
11 Q. Please state what of invention is shown in the Leschot 
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sp eificatiol Od | draw ng which appears in Com plain- 
ants Exhibit No. 2 

A. Nothing 

‘2 (). Are you fam h b ng tools? 


A atti somewhat af) 
> \/. \\ Al | tT) , eae iracte ristic hay boring tools with reference 


r| . + ' mm ¢ 1 elwavs has 
A Lihere inust always be provision lor clearance ana aiways as 


A. By giving the tool some point of greatest diameter. which 
pont shall form clearance for the tool itself. 

AD () Will you p ense state which of the LWO forms of drill head 
be fore you Complainant's lex hibit No. Z and Defendant's Kexhibit 
No ov of thi same diameter will require the most power - 

A We find the solid head iorm to requir less power of the diam- 
eters that we have used—that is, of about two inches. 

16 @. Mat riaily less 7? 
A. In a six-spindle drill , 

47 (). How with r gard to the speed of its working or boring : 
what difference, if any 

A. In the core drill, on the occasions when we experimented with 
it, we found that much speed increased the breakages in the core, 
which impeded the water and otherwise made difficulty. We can, 
therefore, bore more expeditiously with the solid head. 

is Q. How do they compare as to the wear of the heads? 

A. | don’t know that there is much difference. 


(Counsel for complainant objects to all the foregoing ques- 
96 tions which relate to conversations between the witness and 


‘ »* + ; } e oe 1 
the parties referred to in his answers.) 


The further examination of the witness is adjourned till January 
2Y, 18/4, at 1l a. m 


NEw York, January 29, 1874—11 a. m. 
Present: Counsel for both parties. ; 


And the witness, Roger W. Love, being cross-examined by Mr. 
BLAKE, says: 


49 X Q. Before you were the treasurer of the defendant’s com- 
pany what was your business? 

A. | had no particular business. I was engaged immediately 
previously in getting up the machinery for this work. : 

20 X Q. Are you a mechanic ? 

A. Not more so than familiarity with machinery, theoretically, in 
reneral ) 

oi X Q. How did you acquire this familiarity, and what experi- 
ence have you had in manulacturing and operating machines t 

A. I was connected with a business originally where the manu- 
facture of tools generally was carried on, and for the last 10 years | 
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have been more or less connected with the manufacture of tools and 
mnachinery. 

52 X Q. Do you mean to be understood as testifying that a bit 
constructed like Exhibit No. 50, of January 28, 1874, if properly 
mounted, provided with a hollow boring rod and a proper feed 
mechanism, would not successfully bore into marble and other 
stones ” 

A. No, sir: I do not mean to be so understood. 

53 X \) Was your objection to such a bit as stated in your testi- 
mony confined to its use in the channelling machines in which 
you used it? ' 

A. Some of the objections would hold against its use either singly 
or otherwise. 

54 X \). Specify the objections you refer to in you last an- 

swer. 
97 A. Increased friction; difficulty with the cores when drill- 
ing fast; difficulty arising out of the necessity of having two 
sets of cleurers operating In a confined space, like a groove, instead 
of a hole, are objections which are common to both uses. 

oo X Q. What do you mean by two sets of clearers? 

A. Cutting against the core and cutting against the outside of the 
hole. 

56 X (). Do you not deem a hollow boring rod essentia! to the 
practical operation of the machines made by your company ? 

A. We have always used the hollow rod for conveying water to the 
bit; and whether it is essential, not having experimented with any- 
thing else, I cannot say. 

And, being further examined by Mr. Rick, says: 

57 Re-D. Q. Do you know, personally, Mr. A. J. Severance? 

A. | do; since ’67 I bave known him. 

58 Re-D. Q. State whether you corresponded with him and are 
familiar with his handwriting. 

A. | have, and I am. 

59 Re-D. Q. What is the paper now shown you, dated December 
7th, 1868? 

A. It is a letter from Mr. A. J. Severance, written by himself. 

(Letter offered in evidence and marked Defendant's Exhibit No. 
54, January 29th, 1874, E. G. T., Ex.) 

(Objected to by Mr. Blake as immaterial.) 

60 Re-D. Q. What was the machine referred to in that letter? 

(Same objection.) 

A. Our first machine, the six-spindle drill, which was at the Suth- 

erland Falls quarry two months in the fall of ’68. 
98 61 Re-D. Q. What form of a cutter is there referred to 
which you were then using : 

(Same objection.) 

A. A solid head, like Plaintiff's Exhibit No. 2. 

9—146 
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And, being further cross-examined by Mr. BLAKE, says: 


62 X Q. How many different kinds of diamond drilling machines 
has your company been manufacturing since you have been treas- 
urer 

A. Four classes of machines, comprising channelling, gadding, 
and excavating and splitting, and modifications of each of these. 

63 X Q. Do you use in all these machines bits armed with dia- 
monds substantially like and as shown in Complainant’s Exhibit 2? 

A. Like, except as to diameter. 

64 X Q. And each of these bits is attached to a hollow boaring 
bar, is it not? 

A. No, sir; it is attached to a bar with a hole through it longi- 
tudinally ? 

65 X Q. And, in operating these tools, a stream of water is forced 
through the hollow bar, is it not? 

A. Yes, sir; it is. 

And, being further examined by Mr. Rick, says: 

66 Re-D. Q. Please state what you mean as to the form of your 
boaring bar. 

A. I mean a tube, the longitudinal channel being only large 
enough to admit the flow of a small stream of water. 


ROGER W. LOVE. 


Sworn and subscribed this 29th day of January, 1874. 
Kk. ( r, Tl it yM | ( »N . Eram ner. 


99 James P. Upnam, a witness produced on the part of the 
defendant, being first duly sworn, in answer to interrogatories 
propounded by Mr. Rice deposes and says: 

1 Q. What is your name, age, residence, and occupation ? 

A. James P. Upham; I am 45 years of age; Claremont, New 
Hampshire ; I am the president of the Sullivan Machine Co. 

2. How long have you been connected with business appertain- 
ing to machinery ? 

A. Twenty-three years. | 

3 Q. How long have you been familiar with machines and tools 
for rock drilling or boring? 

A. For the past four or five years. 

1 Q. When was Your attention ealled —about when—if called at 
all, to the Leschot boring tool ” 

A. During the season of 1868. 

> Q. Who manufactured the first six-spindle machine testified to 
by Mr. Love? : 

A. It was manufactured at my establishment, at Claremont, New 
Hampshire ; it was before the organization of the Sullivan Machine 
Co., and at the works now owned by that company. 

6 Q. Please state whether vou know A. J. Severance and John B. 
Reynolds, referred to; and, if so, how long have you known them ? 

A. I have known them since 1868, 
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7 Q. The first bits that were used at Sutherland Falls—do vou 
know who made them, in the Leschot form? ‘ 

A They were made at iIny works. at Claremont. 

5 Q. State whether you were at Sutherland Falls during the test- 
ing of that machine. | 

A. I was. 

9 .. At the time you were there what form of drill bit was in use 
during that test? 

A. At first they used the Leschot bit . afterwards the solid head. 

10 \) Where were the solid head bits made that were first used 
on that machine? 

A. Claremont, New Hampshire; at the same shop as the 
1) others. 

12 Q. You may state what, if any, interviews you had with 
Messrs. Severance and Reynolds in regard to the use by them of 
your inventions or by you of their inventions. 

A. | remember two interviews—one at Middlebury, Vermont, 
during the winter of ’68—'69, with Mr. Severance and Reynolds ; and 
the second one was at Bellows Falls, in the summer of 1869, with 
Mr. Severance and Mr. Holt. 

13 Q. State how the interview at Middlebury was brought about. 

A. It was brought about by solicitation of Reynolds and Sever- 
avuice 

14 Q. State, to the best of your recollection, what took place at 
that interview. 

A. There was a wish expressed on the part of Reynolds and Sev- 
erance to combine the annular drill and the machines working the 
same with our drill and our machines working the same. They 
proposed a combination with us, either of the whole business to- 
gether or by dividing the kind of work to be done by the drills, 
they to have one class of work and we the other. The matter was 
talked up fully. After a long discussion we could not agree either 
upon terms of combination or a division of the business. 

15 Q What drill bit at the time of that interview was in use on 
your machine? 

A. Our drill bit—a solid head. 

16 Q. What, if any, claim was then made by Severance & Holt to 
that form of bit ? 

A. None, that I remember. 

17 Q. What, at that time, if any, claim did they make to any de- 
rice that you were then using t 

A. I think they talked of the control of the right of using water 
through a drill; nothing else that | remember at that interview. 

18 Q. Please state what took place at the second interview at Bel- 
lows Falls, and state how that was brought about. 

A. We received a notice from Mr. Severance or Reynolds 

101 to meet them, with Mr. Holt, at the Island House, Bellows 
Falls. My impression is that it was in August, 1869. Mr. 

Love and myself went to meet them according toappointment. Mr. 
Severance and Holt there proposed again the same plan of combi- 
nation or division as was previously proposed at Middlebury. They 
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then claimed to control our drill by means of some reissues of the 
Leschot patent which they had procured, I think: also to interfere 
with the channelling business by means of machinery which they 
represented was In process of construction at Boston, and on this 
account urged a combination or, in place of that, a division of the 
business, as before stated. We talked the matter up fully, did not 
allow their claims, and finally separated without accomplishing any- 
thing. 

19 () What notice before had you had of their claim to the solid 
head under the Leschot patent ¢ 

A. | don’t recollect any. 

20 Q. How long have you been familiar with boring tools, 1f at 
all? 

A. Have been familiar all my life, particularly for twenty years 

past. 
21 Q. What characteristics, you may state, have all boring tools ? 
A They have to be so constructed that their largest diameter ex- 
ceeds the diameter of the shank to which they ure connected, SO “a5 
rive room LO the borings LO work out, or some other arrangement 
to be provided for this purpose, and are provided with cutting points 
or edges extending to this largest diameter. 

22 Q. What is the necessity of having the cutters extend to the 
largest diameter of the bit? 

A. The tools would not work without it, as it is necessary to give 
space for the cuttings to be carried up oul of the substance cut; 
othe rwise the too] would he choked. 

Cross-examination waived. 


JAMES P. UPHAM. 


Subscribed and sworn to this 29th day of January, 1874. 


Kb. G. THOMPSON, Eraminer. 


102 (Counsel for defendant offers in evidence certified copy of 

hie Wrapper and contents in the matter of the first reissue of 
letters patent granted A. J. Severance, assignee of R. Leschot, dated 
eb. 16, 1869, No. 3504, and the same is marked Def’t’s Exhibit 
No. 30, Jan’y 29. 1874, BE. G. T.. Ex’r.) 

(Also certified copy of the file wrapper and contents in the mat- 
ter of the second reissue of the same patent, dated October 26, LS69. 
No. 3690, and the same is marked Der’t’s Exh. No. 56, Jan’y 29, 
1874, E. G. T., Ex’r.) 

Examination adjourned, by consent of counsel, to new notice. 

DEFENDANTS Exnuipit A. March 26,1878. E.G. T.. F’r. 
U.S. Patent Office. 
To all persons to whom these presents shall come, Greeting : 

This ts to certify that the annexed is a true copy from the records 
of this oftce of the letters patent granted Rodolphe Leschot. dated 
July 14th, 1863, No. 89235, for “ tool for boring rock.” 
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In testimony whereof I, Samuel A. Duncan, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
aftixed this first day of December, in the year of our Lord one thou- 
sand eight hundred and seventy, and of the Independence of the 
United States the ninety-fifth. 

| L. 8. | SAM’L A. DUNCAN, 


Acting f om niwssioner. 


1038 The United States of America to all whom these letters pat 
ent shall come: 


Whereas Rodolphe Leschot, of Paris. france, has alleged that he 
has invented a new and useful tool for boring rock, which he states 
has not been known or used before his application; bas made oath 
that he is: citizen of the Republic of Geneva: that he does verily 
believe that he is the original and first inventor or discoverer of the 
said invention, and that the same hath not, to the best of his knowl- 
edge and belief, been previously known or used; has paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
pres nted a petition to the Commissioner of Patents signifying i 
desire of obtaining an exclusive property in the said invention and 
praying that a patent may be granted for that purpose: These are 
therefore LO grant, according Le iw, to the said Rodolphe Leschot, 
his heirs, administrators, or assigus, for the term of seventeen years 
from the fourteenth day of July, one thousand eight hundred and 
sixty-three, the full and exclusive right and liberty of making, con- 
structing, said inven- 
tion, a description whereof is given in the words of the said Ro- 
dolphe Leschot in the schedule hereunto annexed, and is made part 
of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this fourteenth 
day of July, in the year of our Lord one thousand eight hundred 
and sixty-three, and of the Independence of the United States of 


using, and vending LO others to be used. the 


America the « ight eighth. 
Tr. 8.] J. P. USHER, 


Secretary of the Interior. 


Count rsigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


; ' ‘ : . ' 
fommessioner of Pate nfs. 


104 The schedule referred to in these Letters Patent and making 
part of the same. 


To all whom it may concern : 


Be in known that I, Jean Rodolphe Leschot, of Paris, in the Em. 
pire of France, have invented a new and improved tool for boring 


and cutting rock, stone, and other hard substances; and I do hereby 
declare that the following is a full, clear, and exact description of 
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the same, reference being had to the accompanying drawings, form- 
Ing par of this specification, in which— 

Figure 1 is a front view of the tool, and 

igure 2 is a side view of the same. 

Similar letters of reference indicate corresponding parts in both 
igures 

Heretofore the boring of rock has been generally accomplished 
bj the use of a chisel! pun ich , OT boring bar ope rated by percussion. 
‘his invention consists in a boring tool composed of a series of 
diamond eda s attached to an annul: ir Or tubular stock or crown of 
steel or othe r iil tal. LO which a rotary and ii direct forward motion 
are given, and which is there by caused to cut or bore ali annular 
groove or hol I iVvilg a Ct ntral core or kernel, which is easily 
detached by the subsequent operation of a gad or wedge, the quan- 
tity of matter required to be removed by such boring tool being 
very small in proportion to the cavity which is formed after the 
withdrawal of the said kernel or core The advantage of this bor- 
ing tool is that it may be operated with a small amount of power, 
is expeditious in its action, and its wear is almost anes re -eptible 1 
operating upon the hardest substances. 

To enable others skilled in the art to make and use my invention, 
| will proceed to describe it with reference to the drawing. 

A is the annular or tubular sock: Lor crown of steel or othe rmets al. 
and a a' a*® are edged cutters composed of diamonds fitted and 


? ; i 
set firmiv into sultabile notches or mortises 1n the lace of the crown 


or stock A. The se diamonds are such as, from their color, ar least 
valuable for jf welry They are respectively SO arranged 1 
LOO the crown or stock A that the cutting edges of some project 


in ra! forward direction from the face or front end ol the sald 
cCrowh or stock. iis illustrated by a a’. while the edges of others pro- 
ject outwardly from the outer periphery thereof, as illustrated by a' 
a', and the edges of the others project inwardly from the inner 
periphery, asillustrated by a’ a*. ‘This crown or stock is secured by 
il bavonet fastening or othe r means to a tubular boring bar of any 
suitable length, whose outer diameter is not greater than that of the 
said crown or stock and whose inner diameter is not less than that 
of the said crown or stock, and this bar is arranged to form part of 
a machine of suitable construction or otherwise furnished with suit- 
able mechanical appliances, according to the nature of the work to 
be performed, by which it has imparted to it both a rotary and adirect 
forward or feeding motion, whereby it is caused to cut or bore an 
annular groove or hole in the rock or other hard body upon which 
it is employed. The ope ration of the tool will be greatly assisted 
by the injection of a stream of water through the tubular boring 
bar and crown or stock for the purpose of was shing out and carry- 
ing away the detritus which is produced and which would other- 
wise choke up the annular opening and impede the action of the 
tool. This stream may be thrown in by a pump connected by a 
hose with the outer or rear end of the tubular boring bar or by any 
ther suitable and convenient means. 
When the boring has been continued to a desirable depth the 


- 
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= ' har with the attached tool are drawn out from the hole, and the 
cylindrical kernel or core which has been left and which, as the 
boring operation has proceeded, las passed through the socket or 
stock and into the tubular bar is broken away by driving wedges or 

th gads into the annular hole and then pulled out, leaving a cylin- 
drical hole of a diameter equal to the circle described by the revo- 

ed lution of the edges of the diamond cutters a' a'. The same kind 

mn. of tool made of suitable calibre may be used for the production of 

ol solid cylinders of stone or other hard substances as well as for boring, 

of the solid cylinder being formed in the same way as the 

- 106 kernel or core above described with reference to the boring 

a operation. 

J What I claim as my invention, and desire to secure by letters pat- 

- ent, 1is— 

5 The tool for boring or cutting rock or other hard substances, com- 

a posed of an annular or tubular stock or crown, armed with a series 

: of diamonds, and operating substantially as herein specified. 

” RODOLPHE LESCHOT. 

' W itnesses : 


JAMES W. BROOKS. 
EK. SHERMAN GOULD. 


Eex’d: M. P. H. 
DEFENDANTS Exuipit B. March 26.1873. KE. G. T., Ex’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of papers in the matter of interference of Hermann vs Gil- 
more, 

[n testimony whereof I, Samuel A. Duncan, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-ninth day of October, in the year of our Lord one 
thousand eight hundred and seventy, and of the Independence of 
the United States the ninety-fifth. 

LL. 8. | SAM’L A. DUNCAN, 


Acting Commissioner. 


107 Copie du brevet du Sr. Herrmann (Georges), méchanicien 
i Paris, Rue de Charenton 92, en date du 3 juin, 1854. 

Pour des méthodes ou procédés pour tailler, tourner, planer ou 
fagonner les pierres dures, le granit, le marbre, etc. 

L’invention qui fait objet de ma demande a pour but de travail- 
ler, tourner, raboter, etc., les pierres dures, telles que le granit, les 
porphyres, les marbres, de la m@me maniére qu’on travaille la fonte 
ou le fer, sur les machines 4 raboter, 4 planer, les tours, etc. 

Jusqu’a ce jour on s’est servi, pour dresser et tourner ces plerres, 
d’un procédé de rodage avec du grés pilé. Ce travail présente I’in- 
conveniente d’étre excessivement long et par suite trés couteux; en 
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md 


_ 


‘ 


outre il ne donne pas des surfaces parfaitement égales, bien dressees 


Ou bien tourné 5. 
) ' afl | whet a nid | li ' ‘ 
Pour obvier a cet Inconvenient, je SUuIs arrive,a Va € du agdiamant, 


el en particul) rdu diamant noir (diamant carbone ou ¢: roonate), 
espece de diamant tres dur. moins couteux que le diamant ordinatire, 


: . , ‘ - ‘ oe 
i@ SUIS arrive, GIs-i' i. contectioner des outils aune grande resist- 
a ‘ 

] ’ 
ance, et qt ion p 


e 


eul employe rsuries tours ft 5 machines ah raborter, 
etc., de ia meCtiiit Liat ere ({UeC t fer de ces machines c est 1 dire, 
Voutil qui sert a travailler la fonte ou le fer 

Je commence par casser une partie du diamant afin d’obtenir des 
bords angulieres, aigus: puis Jenchasse ce diamant a lextrémite 
d'une barre 7 laiton Ou d'autre metal, ou moyen d'une envelope 
d’étain, de plomb, ete., soudée au laiton et sertie par dessus le dia- 
mant 
J’obtiens de la sorte un burin capable de resister a de grands ef- 

d'enleve r, pour ainsi dire, di S coupeaux de pi rre, COInMmMe 
Oh eh ehnicve 7 rmonte ou de fer sur le s diverses machine s-outils. 
LOS Pour bien faire COMIpre nde mon invention, } al representeée 
dans la fig. 1 du dessin pl. 1, le support’a chariot d'un tour 

paral ie augue esi appiig ue ul) outil de Oot systeme. 

A désigne le support a chariot de construction ordinatre. 

B la barre di | 

C le diamant 

|, outil se trouve 
longitudinale et en p 

) designe la chasse OU ¢ nvelope d CLALN. 

ly la pierre a tourner. Celle-ci, destinée a former une cylindre ou 
une collonne. aA eté prélabl ment dégrossie au marteau et bouchardee, 
puis ou la place entre les deux pointes du tour. La pointe aigue du 
diament vient l’attaquer, et la marche du tour et du chariot-porte- 
outil, amenant la pierre un etat parfaitement cylindrique, exacte- 
ment comme un cylindre de fonte. 

I] est nécessuaire de mouiller constament |’outil, au moven d’un 
vase placé sur le chariot, et qui, muni d'un petit tube, laisse tomber 
de eau, groutte :) woutte sur ie dlamant. 

ll est facile de se rendre compte de l’application de mon systéeme 
a une machine a raboter. I1 suffit d’y adapter loutil B, C ou un 
outil construit d’une maniere analogue et lon peut, par sol moyen, 
dresser, raboter, planer ou ¢quarrer les pierres dures. 

Pour faire des moulures, on se sert d’un tour ordinaire. et l’on 
choisit le diamant avec un angle convenable, suivant |’opération 
quon a a faire. : 

La forme de l’outil peut du reste varier suivant le travail. 

Le mouvement de la piéce a travailler, par rapport 4 l’outil, doit 
etre assez rapide 

Sur le tour par examle, la colonne ou cylindre devra tourner 
avec une rapidité qui sera d’autant plus grande que le diamétre 
sera plus petit, afin que la vitesse a la cironférence soit toujours 
suthsante. 


~”~ - 


iP. Te . re a. .« ’ 
iton qui porte le diaman 


rs Peat 4 


eprésenté en grandeur d’exécution, en coupe 
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Pour bien faire comprendre les diverses applications dont 

mon invention est susceptible, j'ai 

See stip. subd. 10th. 109 représenté, dans la pl. 2, une 

: serié d’outil de formes diverses et 
destines a divers usages. 

Ainsi les Nos. 1, 2, et 3 représentent des outils pouvent s’adopter 
i des machines a percer ou perforer les pierres. 

Les Nos. 4 et 5 sont des outils adaptés a des machines a 
raboter, ou au support a chariot d’un tour. 

Les Nos. 6, 7, et 8 sont des outils établis dans des manches en 
bois semblables a des crochets de tourneur pour tourner a la 
main. 

Le No. 9 est une sciote ou scie cylindrique destiné a débiter des 
blocs de pierres cylindriques. On peut faire de telles sciotes de 
tous diamétres suivant les blocs que l’on veut obtenir. 

La pl. 3 fait voir l’application de cette sciote. 

La machine est formée d’une maniére analogue aux machines 
a percer. Elle se compose d’un bati portant un arbre de com- 
mande B qui met en mouvement par les roues d’angle C une tige 
porte-outil D. 

La sciote S est montée sur cette tige de muaniére A suivre son 
mouvement de rotation, mais 4 glisser verticalement sur elle. 
Elle repose par sa partie inférieure armée d’un nombre variable 
de diaments, sur le bloc de pierre dure P, dans lequel elle creuse 
une rainure cylindrique de part en part, jusqu’a ce que le bloc 
détache soit entierrement logé dans la sciote. 

Enfin en revenant 4 la planche Q, l’outil No. 10 est formé 
d’une lame en fer ou en cuivre rouge, sur le champ de laquelle 
sont ajustés de distance en distance des grains de carbonate pour 
former scie et débiter les blocs dans leur longeur ou leur 
largeur. 


RESUME. 


Mon invention a pour objet: 
lime.| L’application du diamant, et en particulier du diamant 
noir, 4 la confection d’outils qui permettent de tourner, raboter, etc., 
les pierres dures sur les machines outils ordinaires, de la méme 
maniere que le fer et la fonte. 
110 Ce travail n’ayant pu jusqu’ici se faire que par le rodage, 
mon systéme constitue un procédé nouveau et d’un trés 
grand avantage sous le point de vue de la précision et de léecon- 
ormie, 
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2e. Le moyen que j’ai indique de fixer les grains de diamant 
noir dans les barres qui doivent les sup- 
See stip. subd. 12th. porter, en les sertissant directement dans 
ces barres, sans employer d’¢tain ou autre 

metal analogue. ‘ 
3e. Les diverses dispositions d’outils que j’ai figurées dans mes 
dessins ainsi que dans leurs application au tournage, ou rabot- 
age, au percage, au sciage,en général au travaille des pierres 
dures, 4 l’aide des machines outils employées généralement au 

travail des métaux, mais avec des outils en acier. 


HERRMANN. 
(Private mark.) 


(Cx yple exacte. } 


Certificat d’addition du 31 Mars, 1855, par Mr. Georges Herrmann, 
mécanicien 4 Paris, No. 19505, brevet principal du 3 Juin, 1854. 


(Address, NC.) 


Mémoire descriptif deposé a l’appui de la demande d’un certificat 
d’addition au brevet d’invention, de 15 ans; demande le 8 Juin, 
1854, pour des méthodes ou procédes pour tailler, tourner, planer 
ou fagoner les pierres dures, le granit, les marbres, etc., par Mr. 
Hermann (Georges), ing. mécanicien, rue de Charenton 92. 

- Dans mon brevet primitif portant particuli¢érement sur l'emploi 
du diamant noir (diamant carbone ou carbonate) au tournage et 
rabotage du granit, porphyre, etc., fe faisais mention de la maniére 
d’enchaser le diamant noir a l’extrémite d’une barre de laiton ou 
d’autre métal, au moyen d’une envelope d‘étain, de plomb, ete., 
soudés, au laiton et sertie par dessus le diamant. 
Cependant pour maintenir ce diamant d’une maniére plus 
lil solide et pouvoir faire des outils appropriés a tous les genres 
de travaux, soit au tour a la machine a raboter, au percage 
ou perforation, soit enfin a la sciote circulaire, ou 4 la scie horizon- 
tale; pour obtenir dis je, un tel resultat, je perce dans la barre de 
fer, d'acier, de culvre rouge, soit dans la lame en fer ou le cercle en 
cuivre rouge de la sciote, des trous variant selon la conformation du 
carbonate. 

Je place le carbonate directement dans ces trous et j’en rabats ou 
sertis les rebords tout autour, afin de maintenir le diamant en lais- 
sant depasser la pointe suivant l’usage auquel cet outil est destinée. 

Pour bien faire comprendre les diverses applications d’ont mon 
invention, ainsi que ce dernier perfectionment sont susceptibles, j’ai 
représenté, dans la planche ci-jointe, une série d’outils de formes di- 
verses et destinés a divers usages. 


*) 


Ainsi les numéros 1, 2, et 3 représentent des outils pouvant 
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Les numéros 4 et 5 sont des outils adaptes 4 des machines a rabo- 
ter, ou au support a chariot d’un tour. 

Les numeéros 6, 7, et 8 sont des outils établis dans des manches en 
bois, semblables a des crochets de tourneur a la main. 

Le numéro 9 est une sciote ou scie cylindrique destinée a débiter 
des blocs de pierres cylindrique. On peut faire de telle sciote de 
tous Jes diamétres suivant les blocs que l’on veut obtenir. 

La pl. 2 fait voir l’application de cette sciote. 

Ia machine est formée d’une maniére analogue aux machines a 
percer. Elle se compose d'un bati A portant un arbre de commande 
B,qui met ep movement, par les roues d’angle C une tige porte- 
outil D. 

La sciote S est montée sur cette tige, de maniére 4 suivre son 
mouvement de rotation, mais a glisser verticalement sur elle. Elle 

repose par sa partie inférieur armée d’un nombre variable de 
112 diamants, sur le bloc de pierre dure P, dans lequel elle creuse 

une rainure cylindrique de part en part, jusqu’a ce que le bloc 
détaché soit entiérement logé dans la sciote. 

Enfin en revenant a la planche Ire, l’outil numero 10 est formé 
d’une lame en fer ou en cuivre rouge, sur le champ de laquelle sont 
ajustés de distance en distance, des grains de carbonate ou du bord 
pour former scie et débiter les blocs dans leurs longeur ou leur lar- 
geur. 


RESUME. 


Les perfectionnements qui font l’objet de ma demande d’un cer- 
tificat d’addition 4 mon invention primitif consistent donc: 

lre. Dans le moyen que j’ai indiqué de fixer les grains de dia- 
mants noir dans les barres qui doivent les supporter, en les sertis- 
sant directement dans ces barres, sans employer d’étain ou autre 
métal analogue. — 

2me. Dans les diverses dispositions d’outils que jal figurees dans 
mes dessins, ainsi que dans leurs applications au tournage, au rabot- 
age, au percage, au sciage, et en générale au travail des pierres dures 


a) 


i l'aide des machine-outils employées généralement au travail des 


métaux, mais avec des outils en acier. 
Paris, le 31 Mars, 1855. 
(S’g’d) HERMANN. 
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113 DEFENDANT'S Exnisit C. E. G. T., Ex’r. 


(Translation) 


Of French specification in the application 
See stip. subd. 16th. of Georges Hermann for letters patent of 
the United States dated 7th of October, 

1368, Paris. 


Copy specification of Sig: Hermann (George), mechanical engineer, of 
Paris, Rue de Charonton 92; dated June 3, 1854. 


Methods or processes tor cutting, turning, planing, or fashioning 
hard stones, granite, marble, ete. 


By Mr. Hermann (Georges), mechanical engineer, Rue de Char- 
enton 92, Paris. 


The invention which is the object of my application has for its 
purpose the working, turning, slotting, etc., of hard stones, such as 
granite, the porphyry, marbles, in the same way in which we work 
cast iron or wrought iron in machines for slotting, planing lathes, 
etc. 

Up to this time there has been used to dress and turn these stones 
a process of grinding (rubbing) with pounded grit stone. This work 
has the inconvenience of being excessively long and consequently 
very costly ; besides, it does not give surfaces perfectly equal (uni- 
form), well dressed, or well turned. 

To obviate this inconvenience I have arrived, by means of the 
diamond and in particular of the black diamond (carbon diamond 
or carbonate)—a kind of diamond very hard, less costly than the 
ordinary diamond—I have arrived, I say, at the making of tools of 
great resistance and which can be employed in all the machines for 
slotting, ete., in the same way as the iron of these machines—that is 
to say, the tool, which serves to work the cast iron or the wrought 
iron. 

[ commenced by breaking a part (piece) of the diamond, in order 
to obtain angular, sharp edges; then I set (encase) the diamond at 
the extremity of a bar of brass or of other metal by means of an 
envelope of tin, of lead, etc., soldered by the brass and driven up 
around the diamond. 

I obtain in this way a holder capable of resisting great efforts 
114. and of taking off, so to speak, chips from the stone as we take 
off from cast iron or wrought iron (with) in the different ma- 

chine tools. 

To make my invention clearly understood I have represented in 
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Fig. 1 of the drawing, pl. 1, the side rest of a parallel lathe to which 
is applied a tool of my system. 

A denotes the slide rest of the ordinary construction. 

B, the bar of brass which carries the diamond. 

C, the diamond. 

The tool is seen represented, of natural size, in longitudinal sec- 
tion and in plan in Figs. 2 and 3. 

D denotes the case or envelope of tin. 

E, the stone to be turned. This latter, intended to form a cylinder 
or column, has been previously reduced in size by the hammer and 
pounded (hammered) down ; then it is placed between the two points 
ofa lathe. The sharp point of the diamond is made to attach it, 
and the movement of the lathe and of the rest which carries the 
tool brings the stone to a perfectly cylindrical condition, exactly as 
a cylinder of cast iron. 

It is necessary to constantly moisten the tool, by means of a vessel 
placed upon the rest, and which, provided with a small tube, lets the 
water fall, drop by drop, upon the diamond. _- 

It is easy to comprehend the application of my system to a ma- 
chine for slotting. It is sufficient to adapt to it the tool BCora 
tool constructed in an analogous manner, and we can by its means 
dress, slot, plane, or square the hard stone 

To make mouldings we use an ordinary lathe, and we choose the 
diamond with a proper angle, according to the operation to be per- 
formed. 

The form of the tool can, moreover, vary according to the work. 

The motion of the piece to be wrought, in relation to the tool, 
should be very rapid. Upon the lathe, for example, the column or 
cylinder shoulé turn with a rapidity which should be as much 
greater as the diameter is smaller, in order that the velocrty at the 
circumference should always be sufficient. 


To clearly make known the diverse applications of which 
my invention is susceptible | have represented, in pl. 2,a 
series of tools of different forms and in- 

See stip. subd. 18th. tended for different uses. 

Thus, Nos. 1, 2, and 3 represent tools 
which can be adapted to machines for drilling or for perforating 
stones. 

Nos. 4 and 5 are the tools adapted to machines for slotting or 
to the slide rest of a lathe. 

Nos. 6, 7, and 8 are tools, fixed in handles of wood, similar to 
the turners’ tools for turning by hand. 

No. 9 is a “ sciote” or cylindrical saw intended for getting out 
(cutting out) cylindrical blocks of stone. We can make such 
“ sciotes ” of all diameters, according to the blocks which we wish 
to obtain. 


115 
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P|. 3 shows the application of this sciote. 

The machine is formed in an analogous manner to that of ma- 
chines for drilling. It is composed of a frame, A, carrying an 
arbor of command, B, which sets in motion, by the bevel wheel 
U,a rod to carry the tool D. 

The “ sciote” S is mounted so as to follow its motion of rotation, 
but to slide vertically upon it. 

It rests, at its lower part, armed with a variable number of dia- 
monds, upon the block of hard stone P, in which it excavates a § 
cylindrical groove through and through until the detached block 
will lodge entirely in the “ sciote.” 

Finally, in returning to plate 2, the tool No. 10 is formed of a 
blade of iron or of copper, upon the edge face of which are ad- 
justed, at regular intervals, grains of carbonate to form a saw and 
cut (get out) blocks in their length or their width. 


iia it: 
aot 


RESUME. 


Ly A SOR 


My invention has for its object— 

Ist. The application of the diamond—and, in particular, of the i 
black diamond—to making tools which allow of turning, slotting, 
etc., hard stones in the ordinary machine tools in the same manner 
as wrought iron or cast iron. : 

This work not having been done up to this time, except by rub- 
bing (grinding), iny system constitutes a new process,and one of jf 
very great advantage in the point of view of precision and of 
economy. 


116 Copy addition to patent of S’r Hermann (George), mechanical 

engineer, of Paris, Rue de Charenton 92, dated March 31, 

1855, for method or process for cutting, turning, planing, or fash- 
ioning hard stones, granite, marbles, &c. 


” De scription.” 


In my original patent, bearing particularly upon the employment 
of the black diamond (diamond carbon or carbonate), for turning 
and planing granite, porphery, &c., | made mention of the manner | 
of setting the black diamond at the extremity of a bar of brassor of | 
other metal by means of an envelope of tin, of lead, &c., soldered to 
the brass and stuck up over the diamond. Now, to hold this dia- 
mond in a more solid way and to be able to make tools fit for all 


sorts of work, either in the lathe or in machines for planing or bor- — 
ing or perforating or, In fine, for the circular sciote or the horizon- 
tal saw—to attain such a result I bore in the bar of iron’or in the 


copper circle of the sciote holes varying according to the form of the 
carbon (black diamond). I place the carbon directly in’ these holes 
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and I beat over or strike up the edges all around so as to hold the 
diamond, leaving the point to project out according to the use for 
which the tool is intended. 

In order to make clear the different applications to which my in- 
vention as wel’ as the last improvement is susceptible I have shown 

in the drawings annexed a series of tools of various forms and 
117 adapted to different uses. 

Thus Nos. 1, 2, and 3 represent tools which can be adapted 
to machines for boring or perforating stones. Nos. 4 and 5 are tools 
adapted to machines for slotting or for the slide rest of a lathe. Nus. 
6,7,and 8 are tools to be fitted in handles of wood, like turners’ tools, 
for turning by hand. No. 9 isa sciote or cylindrical saw intended 
for getting out cylindrical blocks of stone. 

The sciote may be made of all diameters, according to the blocks 
desired. 

Plate 2 shows the application of the sciote. The machine is made 
analogous to drilling machines. 

It is composed of a frame, A, carrying an arbor of command, B, 
which moves, by the bevel wheel C, a rod which carries the tool D. 
The sciote S is mounted upon this rod so as to follow its movement of 
rotation, but so as to slide vertically upon it. It rests its lower end, 
armed with a variable number of diamonds, upon the block of stone 
P, within which it cuts a cylindrical groove through and through 
until the detached block will be lodged entirely within the sciote. 

Finally, to return to plate I, the tool No. 10 is formed of a blade 
of iron or of copper, upon the edge of which are set, at equal dis- 
tances, grains of carbon or of bort to form a saw to cut out blocks 
lengthwise or breadthwise. 


RESUME. 


118 The improvements which are the object of my application 
for a certificate of addition to my original patent consist, 
therefore— 

Ist. In the means which I have indicated for fixing the grains of 
black diamonds in the bars which are to support them by setting 
them directly within those bars without employing tin or other anal- 
ogous metal. 

2d. In the various arrangements of tools which I have numbered 
in my drawings as well as in their application to turning, to slotting, 
to boring, to sawing, and, in general, to working of hard stones by 
means of machine tools employed generally in working metals, but 
with tools of steel. 

Paris, March 31, 1855. 

(Signed) HERMANN. 
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See stip. subd. 19th. 119 2d. The means which I have 
indicated for fixing the grains of 
black diamond in the bars which are to support them, by setting 
them directly in these bars, without employing tin or other anal- 
ogous metal. 
3d. The various arrangements of the tools which I have fig- 
ured in my drawings, as in their application to turning or slot- 
ting, to drilling, to sawing—in general, to working of hard stones 
by means of machine tools employed generally in working metals, 
but with tools of steel. 


HERMANN. 


Insert translation. See stip. subd. 30th; also page 15, N. H. 
aff’ts, Ex. B. 


(Office does not certify translations.) 
DEFENDANT'S Exuisit E. E.G. T., Ex’r. 


Le Technologiste, ou Archives des Progrés de L’Industrie Fran- 
gaise et Etrangere, * * * Rédigé par une Société de Savants, 
de practiciens, d’industriels, et publié sous la direction de M. I’. 
Malepeyre, tome VIII. manemennne ©“ * *7aem * * * 
1847, p. 87. 


(Translation.) 
Neu Syste Tt of Boring by M. Fauvelle, of Perpignan. 


In 1833 I was present at the boring of an artesian well at Rive- 
saltes. ‘The water had been found and poured out in abundance. 
They went on to the tubing, and for that they enlarged the hole of 
the bore from above downwards. I was struck on seeing that it was 
no longer necessary to lift up the borer (boring rod) to free it from 
thie detritus (material removed), and that the water coming from the 
bottom carried up, in the liquid form, all the earth which the per- 
forating tool had detached from the sides. I said then, This is a 
very remarkable fact and very easy to imitate. If, by means of a 

hollow borer (boring rod), we inject water into the hole in 
120 proportion as we descend the water in rising again will carry 

away all the detritus. This is the point from which I started 
to establish a new system of boring. 

The apparatus, which is seen in elevation as well as in section in 
zach one of its details in the Figs. 25, 26, 27, 28, and 29 in PI. 86, is 
composed of a hollow borer (boring rod) formed of tubes screwed 
end toend. ‘The lower extremity of the borer (boring rod) is armed 
with a perforating tool suited to the rock (formation) which is to be 
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attacked. The diameter of this tool is larger than the diameter of 
the tubes, in order to preserve around these an annular space by 
which the water and the detritus can rise up. The upper extremity 
of the same borer (rod) is in communication with a force pump by 
means of jointed tubes, which follow the descending movement of the 
borer (boring rod) for a length of several metres. 

The borer (boring rod) is impressed with a motion of rotation by 
means of a wrench (handle), or of percussion by a windlass, with dis- 
elyaging arrangement (like that of a pile-driver). 

The gin and the windlass to raise, let fall, and sustain the borer 
(rod) do not present any peculiarity 

When we wish to cause the borer (rod) to act we always commence 
by setting the pumpin motion. We inject to the bottom of the hole 
and through the interior of the borer (boring rod) a column of water, 
which, in rising in the annular space comprised (contained) between 
the borer (rod) and the sides of the hole, establishes an ascending 
current, which must carry off the detritus. Wethen cause the borer 
(rod) to work as an ordinary borer (rod) does, and, in proportion as 
a part of the earth is detached by the tool, it is instantly carried off 
in the ascending current. 

[t results, from this mode of proceeding, that the materials (detri- 
tus) excavated having been constantly carried up (off) by the water 
there 1s no longer need of raising the borer to free it from them, 
which is a very great saving of time. An advantage just as valuable, 
at the least, is that the perforating tool is never choked by the earths 


(soils): that it alwa S acts without hindrance upon the forma- 
12] tion to be pierce dv hich dim ishes by more than nine-tenths 


the difficulty of boring. If we add to this that experience 


proves that the fallings in are nothing in the formations in which 
the ordinary borer (rod) always produces them ; that the borer (rod) 
acts at 100 metres with as much ease as at 10 metres, and that this 
boring rod, for the very reason that it is hollow, presents more re- 
sistance to torsion than re | solid boring rod of equal volume and as 
much resistance to traction, we hav enumerated its principal ad- 
vantages 

They are, moreover, proved by the boring which I have just made 
at Perpignan, on the “ Place Saint Dominique.” ‘This boring com- 
menced the lst of July; was finished the 23d bv the meeting of water 
pouring forth from a depth of 170 metres. If from these twenty- 
three days (of ten hours of work) we deduct three Sundays and six 
days’ work lost there remain fourteen days’ work, or one hundred 
and forty hours of actual work, which represents more than one 
metre of boring per hour. This is more than ten times the work 
of an ordinary boring rod 

In the system which I have just described we see that the injection 
of the water takes place through the interior of the boring rod. Ex- 
perience has shown me that when it is necessary to encounter gravel 
or stones of a certain volume (size) it is much better to inject the 
water through the hole and to cause it to rise through the boring 
rod. The greater velocity which it is possible to give to the water 
and the more exact (precise) calibre of the interior of the tube allow 
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of the raising up of all the bodies which are found at the bottom of 
the well and which the ordinary manipulation cannot attack with 
advantage. I have raised by this means pebbles of 6 centimetres (o 
inches) in length by 3 centimetres (14 inch) wide. 

The idea of causing the water to rise through the interior of the 
boring rod offers an easy means of boring beneath a sheet of water 
projecting (rushing forth) (at the surface) without the need of a 
pump. It suftices to close hermetically the orifice of the well in 
such a way as to leave free the play of the boring rod, and so that 

the issuing water is always forced to seek the bottom of the 
122 tube to find an issue. It carries away from there and brings 
up to the surface all of the detritus. 

If we add to this the possibility of making of wood the hollow 
stalk of the boring rod and of equilibrating (balancing) it in such 
a way that it does not weigh more than the water in which it 1s to 
move the problem of boring to depths of 1,000 metres and more 
seems to be solved. 

(The word “sonde,” which may be translated “ borer,” “ boring 
rod,’ or simply “rod,” applies to the whole rod extending from the 
surface of the earth to the part to be excavated.) 


DEFENDANTS Exuisit No. 51. Jan’y 28,1874. E.G. T., ex r. 


Ru LAND, June 2, 1868. 
Messrs. Love & Ball. 

Sirs: You are at perfect liberty to build and experiment with a 
machine for channelling rock, using our annular drill, and we will, 
soon as practicable, make you terms for the further use of the drill. 

Very recpectfully yours, 
REYNOLDS & SEVERANCE. 


123. DEFENDANT’s Exnuipit No. 52. Jan’y 28, 1874. E. G. T., 
Ex’. 


UNITED STATES PATENT OFFICE. 
ASAHEL J. SEVERANCE, of Middlebury, Vermont, assignee, by mesne 
assignments, of Rodolphe Leschot. 


Letters Patent No. 39235, dated July 14, 1863; reissue No. 3004, 
dated February 17, 1869. 


Impror ed Rock Drill. 


The schedule referred to in these letters patent and making part of 
the same. , 


Be it known that Rodolphe Leschot, of Paris, in the Empire of 
France, has invented a new and improved drill or tool for the bor- 
ing of rocks and other hard substances; and I, Asahel J. Severance, 
of Middlebury, in the State of Vermont, assignee of said Invention, 
do hereby declare the following to be a full, clear, and exact de- 
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scription of the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 

Figure lisa side view of said tool, with its hose or water pipe 
and pump connected therewith, but detached from the gears and 
rotating mac hine Ty by which the sa ne is operated. 

‘Seu 2 is a side view of the boiing bar or tubular stock of said 
drill, with its crown or boring head detached. 

@ Figure 3 is a side view of the crown or boring head; and 

Figure 4 1s a front view of the same. 

Similar letters of reference indicate corresponding parts in all the 
ngures. 

Ileretofore the boring or drilling of rocks has been generally ac- 
complished by means of a chisel, pun ot or boring bar operated by 

pere uSssION. 
124 This invention consists in a drill or boring tool composed 
of a short hollow cylinder of steel or other metal (called the 
crown or boring head), armed at one end with a series of cutting 
edges or teeth composed of diamonds or other hard substances and 
attached at its other end to a cylindrical boring bar, of iron or other 
metal, made hollow, for the purposes hereinafter set forth. 

To this boring bar, with its crown or boring head attached, is 
imparted, by any suitable apparatus, a combined rotary and forward 
motion, which causes the tool to cut an annular groove or channel 
in the rock or other substance upon which it is emploved, leaving 
a central core in the form of a solid cylinder, which is easily de- 
tached by the subseq ur nt operation of a clasp spoon or gad. 

W hile the tool is in operation a stream of water is forced through 
the hollow boring bar and crown into the hole which is being bored, 
in order to keep the tool from beating and to wash out and carry 
away the detritus which might otherwise impede its action. 

The advantages of this tool are that it necessitates the cutting or 
detrition of but very little matter compared with the size of the hole 
produced ; that it bores the har lest rocks with great rapidity ; that 
It eflectu: lly remnoves from the hol whic ‘h is be Irigy bored the chips 
or borings as fast as produced ; that it affords a cheap and expedi- 
tious method of testing the ain ‘ter and value of mines and quar- 
ries at great depths; that it may be operated with but little power, 
and does not wear out by long use 

To enable others skilled in the art to make and use this invention, 
[ will proceed to describe it with reference to the drawings 

A 1s the short hollow cylinder, of steel or other metal (called the 
cTrowh or borit PM head). and a a’ a* are the cutting edges or teeth, 
com pose | ota ‘Ta anpeear ye or other it ird subst: ances, set firmly into suit- 
able notches or mortises in the face of said crown. 

These diamonds are such as, from their color, are least valuable 

for jewelry. They are ‘respectively so arranged in the face 
125 of said crown A that the cutt ing edges of some project in a 
forward direction from the front end of said crown, as illus- 
trated by a a, while the edges of others project outwardly from the 
outer periphery thereof, as illustrated by a’ a', and the edges of 
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others project inwardly from the inner periphery, as illustrated by 
a’ a’. 

This crown or boring head is secured at 6 by a bayonet fastening, 
screw, or other suitable and convenient means to the tubular boring 
bar B, Figs. 1 and 2, of any suitable length, whose outer diameter 
is not greater than that of the said crown and whose inner diameter 
is not less than that of said crown, and this bar is furnished with 
the requisite mechanical appliances, or otherwise made to form part 
of a machine of suitable construction, whereby it has imparted to 
it both a rotary and direct forward or feeding motion, which causes 
its crown to bore an annular hole in the rock or other hard substance 
upon which it operates. 

In order to prevent the tool from heating while in operation and 
to remove the detritus which it produces without suspending its 
action, a stream of water may be forcibly injected into the hole 
which is being bored, through the tubular boring bar and crown, by 
means of an ordinary force pump, E, or other apparatus, which 1n- 
jects the same by applying thereto a mechanical pressure. 

This forcing pump or other machine for throwing in the water Is 
connected by a hose or water pipe, ©, Figs. J and 2, with the outer 
or rear end of the tubular boring bar B, as shown at D, in such a 
manner that the same is not twisted by the operation of said bar. 

Through this hose or pipe a rapid stream of water, driven by the 
pump or forcing apparatus E, is supplied to the inside of the hollow 
drill stock B, from which it can escape only through the crown or 
boring head A, where it rushes out with great force, thereby keep- 
ing the same cool aud effectually washing out and carrying away 
in its rapid flow all tlhe chips or borings as fast as produced. 

by this means | am enabled to bore a hole many hundred 
126 feet deep in the solid rock in either a vertical, horizontal, or 
oblique direction without experiencing any trouble or delay 

on account of the accumulations of the detritus. 

When the boring has been continued to a desirable depth, the 
boring bar, with its crown attached, is drawn out from ihe hole, and 
the evlindrical core which has been left in the hole and which, us 
the boring progressed, passed through the crown into the tubular 
bar is broken off at or near the bottom of the hole and drawn out 
by means of a clasp spoon or other suitable instrument, leaving a 
cylindrical hole of a diameter equal to that of the circle described 
by the revolution of the diamond cutters a! a’, 

If in any Case it is not deemed desirable LO produce the central 
core or cylinder in boring, a crown or boring head may be used of 
similar construction with the one herein described, but having the 
tubular opening in its cutting end closed up with a solid plug of 
steel or other metal, made either concave or convex in form, and 
having a series of cutting edges attached thereto and so’ arranged 
in the face thereof that the circles which they describe, as the tool 
revolves, shall overlap each other and so cut out the whole width of 
the hole. 

This plug is perforated with small holes for the emission of the 
water. 


Oie.« 
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The same kind of tool, made of suitable calibre, may be used for 
the production of solid cylindrical columns of stone, marble, &c., 
for architectural purposes, the columns being produced substantially 
in the same way with the core before mentioned. 

This tool may also be used for the manufacture of hollow cyl- 
inders or tubes of stone for draining purposes, &c., of any desired 
length.and diameter by first producing a large solid cylinder or 
column, as above described, and then, by the use of these tools of 
different sizes, boring out from this column a number of cores or 
solid cylinders in succession, each successive one being smaller than 
the preceding, and the difference in the respective diameters of which, 
less the thickness of one side of the tubular boring bar, will 
be equal to the thickness of the sides of the tubes or hollow 
cylinders produced. 

But it is for the mining of all kinds of ores and the opening of 
roads and canals through rocky countries and the drilling of sub- 
marine ledges that this tool is most valuable. 

| commonly so construct these boring machines that the same 
small portable steam-engine which rotates the drill operates the 
pump also, and I am thus enabled to make them sufficiently com- 
pact to work freely, when desired, in a mining drift or tunnel three 
feet high, while, by means of the force pump E, I draw the water 
from any convenient distance through the pipe or hose F, and, if 
the same be searce or difficult to obtain, as is often the case in 


>= 


yA 


mountain mines, | lay a spout from the surface of the hole toa 
small tank or cistern placed near by to convey back the water as 
fast as it gushes oul of the hole, and so use the Same water over and 
over again with but little loss. 

[ have not set forth in my drawings the mechanical apparatus by 
which this drill is rotated, as | do not claim any particular form of 
rotating machinery as part ol this invention, nor have I deseribed 
the construction and Ope ration of the force pulp Ki. since I use any 
of the ordinary forms of force pumps indifferently in combination 
with this drill, only adapting the power of the water-forcing ma- 
ehlnuery LO the depth and s1ze ol the holes LO be bored. 

No claim is made to the use of the diamonds for fashioning stone, 
as set forth in the French patents of M. Hermann and Bigot Du- 
maine, nor do I claim the passage of water through a drill by 
means of a siphon, as shown 1n the English patent of Robert Beart, 


but— 
What I claim as the invention of Leschot and desire to secure 
by letters patent is— 
1. A hollow rotating rock drill composed of a tubular boring 


bar. B. and a evlindrical crown or boring head, A, armed with dia- 
nond or other teeth a a! a®?. when said drill is ased in combination 
and connected with rotating mdchinery, sub- 


with a force pump, E, 
stantially as and for the purposes set forth. 

128 ? The use of a stream of water, when it is forced through 

a hollow rock drill by means of a force pump or other appa- 
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ratus, which operates upon the same by means of mechanical press- 
ure, substantially as and for the purposes set forth. 


ASAHEL J. SEVERANCE. 


Witnesses 
W. T. HOLT 
J. ¥V. WELL. 


DEFENDANT’S Exuipit No. 54. Jan’y 29, 1874. E. G. ‘hee Suk f. 


MippLepury, Dec. 7, 156058. 
Vir. Love. 


Dy LR SIR: Yours is received. l am glad to know that you have 


got your diamonds. I hope your drill or cutter will prove to be of 


g two machines like ours 
for testing purposes; I mean have the man at-Claremont, N. H., 
make them want the feed of the drills self-adjusting, not con-e- 
stant, as now; it breaks the diamond off too bad when we come to 
flint. We also want some small machines like Lampson’s, with 
otary engine, to put down in a shaft or mine & run with a flexible 
lose pipe running to the machine. I want several of ti 


great value. I want your price for makin 


nem right 
away & 2 more testing machines with feed adjustable. I wish to 
know how soon your man can build them & how much price. 

[ know Lamson’s drill is an infringement, for he has no right to 
an annular motion nor to the streams of water. The case is clear 
inmy mind. As I[ have been confined to my house for 3 weeks, | 
have hardly seen Mr. Reynolds, & cannot fully understand the R. 
proposition. I will see him soon & see what itis. I am willing to 
come 1nto any falr arrangement, 


Yours truly, A. J. SEVERANCE. 


129 DEFENDANTS Exuinir No. 55. Dec. 29, 1874. E. G. T., 
lex’. 


The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file w rapper and*contents in the matter of the re- 
issue letters patent granted A. J. Severance, ass’ee by mesne assig’ts 
of R. Leschot. dated b bruary 16. LS6Y. No. doV4. for “improved 
rock drill.” 

In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this nineteenth day of January, in the year of our Lord one 
thousand eight hundred and seventy-four, and ef the Independence 
of the United States the ninety-eighth. 

| SEAL. | J. M. THACHER, 


Acting Commissioner 
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; ~ 
Petitir i 


j the Commissioner of Patents 

ihe bn tition of A. J. Severan e, of the town of Middlebury, State 

.ermont, respectfully represt nts : 
That Rodolphe Leschot, of Paris, in the iim pire of France. 
did obtain letters patent ol the United States for an Improve | 
tool for boring rock, which letters patent are dated July L4th 
. 1863; that your petitioner, by assignments duly made and 
yy 'S executed and recorded in the Patent ¢ ‘thee, each bearing date 
as follows, to wit: Annular Diamond Drill Manf’g Co., by A 


~ ~. Carter, pres't, and John F. 'Trow, treas., to petitioner, and an- 
“ = other, dated September 22d,1868; * * * John B. Rey- 
- 7 nolds to petitioner, date d December 2Ath. LS6OS Bats Dh 
” 


20 130 John b, ‘lTrow and Wh i? Worthen to petitioner, dated 
Jan. 2d, 1869, has become the owner of said letters pat- 
ent: and your pe titioner now be] iie@ves thi at said lette ‘Ts pate nt are In- 
operative by reason of a de fective specification, which defect has 
arisen from inadvertence and mistake. 
He therefore prays that they may be allowed to surrender the 
same, and requests that new letters patent may issue to them for the 
same invention for the residue of the perl iod for which the origins al 
patent was granted, under the amended snecifications herewith pre- 
sent “ he having paid thirty doll: irs into the Treas sury of the United 
States, agreeably to the act of Congress in that case made and pro- 
ided; and he further prays that you will recognize T. H. Alexan- 


’ 


der as his agent it} the matter to do all he could do were he person- 


v present and acting in the premises. 
ASAHEL J. SEVERANCE. 
in presence— 
JOSIAH C. VINTON. 
HORATIO G. PARKER 


The schedule referred to in these letters patent and forming part 
of the sAilne., 


To all whom it may concern : 


Be it known that Rudolphe Leschot, of Paris, in the Empire of 
France, has invented a new and improved tool for boring and 


cutting rock, stone, and other hard substances; and I do hereby 
declare that the following is a clear, full, and exact description of 


the same, reference being had to the accompanying drawings, 


forming part of this specification, in which— 


‘fF 
os 


Figure 1 is a front view of the tool, and 
Figure : is a side view of the same. 
Similar letters of reference indicate corresponding parts in both 


figures. 


rds and sentences enclosed between rules erased in original. 


Wi 


88 THE AMERICAN DIAMOND DRILI CO. VS. 


Heretofore the boring or drilling of rock has been generally 

accomplished by means of a chisel, punch, or boring bar operated 

by percussion. This invention consist in a boring tool 

13] com posed of a short hollow eylind r of steel or other metal 

(called the stock or crown), armed at one end with a series 

of cutting ¢ dges or teeth com posed of diamonds or other hard 

substances and attached at its other end to a cylindrical boring 

bar of iron or other metal made hollow for the purpost s herein- 
after set forth. 

To this boring bar, with its stock or crown attached, is imparted 

a com bine d rotary and forward motion, which causes the too! LO 

cut an annular proove or channel, leaving a central! core 1D the 


, 


form of a solid evlinder, which is easily detached by the subse- 
quent operation of a clasp spoon or gad. While the too} is in 
operation a stream of water is forced through the hollow boring 
bar and stock or crown into the hole which is being bored to 
keep the tool from heating and to wash away the detritus, which 
might otherwise impede its action. 

The advantages of this tool are that it necessitates the cutting 
or detrition of but very little matter compared with the size of 
the hole produced ; thatit bores the hardest rock with great rapidity ; 
that it removes from the hole which 1s being bored the chips or 
borings as fast as they are produced; that it affords a cheap and 
expeditious method of testing the character and value of mines 
and quarries at preat depths ; that it may be operated with but 
little power, and does not wear out by long use. 

To enable others skilled in the art to make and use my inveli- 
tion, I will proc ed to describe it with reference to the drawing. 

\ is the short hollow cylinder, of steel or other metal (called 
the stock OF CrOWTL), and a a’ a* are the cutting points Or teeth, 
composed of diamonds or other hard substances, set firmly into 
suitable nothes er mortises In the face of the said stock or crown 
A. ‘These diamonds are such as, from their color, are least valu- 
able for jewelry. They are, respectively, so arranged in the face 
of the said stock or crown A that the cutting edges of some project 
in a forward direction from the front end of said crown, as illus- 
trated by aa, while the edges of others project outwardly from 
the outer periphery thereof, as illustrated by a' a', and the edges 

of others project inwardly from the inner periphery, as 
l3la_ illustrated by a*a*. This stock or crown is secured bya bay- 

onet fastening, screw,or other means toa tubular boring bar, 
B (see Fig. 2), of any suitable length, whose outer diameter is not 
greater than that of the said crown or stock and whose inner 
diameter is not less than that uf the said crown or stock, and this 
bar is furnished with the requisite mechanical appliances or made 
to perform part of a machine of suitable construction, according 
to the nature of the work to be performed, whereby it has im- 


. 
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parted to it both a rotary and a direct forward or feeding motion, 
which causes it to cut or bore an annular groove or-hole in the 
rock or other substance upon which it is employed. In order to 
prevent the tool from heating while in operation and to remove 
the detritus which it produces without suspending its action a 
stream of water may be forcibly injected into the hole which is 
being bored through the tubular boring bar and cutting crown. 
This water, flowing out of the hole at the surface of the rock or 
other substance operated upon outside of the boring bar and between 
its outer surface and the walls of the hole or cavity bored, washes 
out and carries away all the borings or detritus as fast as produced 
and prevents the same from choking up the annular groove or 
channel and impeding the operation of the tool. 

This stream may be thrown in by a pump connected by a hose 
with the outer or rear end of the tubular boring bar or by any 
other suitable mechanical apparatus. 

(Insert clause “2” of am’d’t A.) 

When the boring has been continued to a desirable depth the 
bar, with its crown or stock attached, is drawn out from the hole. 
and the cylindrical core which has been left in the hole and which, 
as the boring progressed, passed through the stock and crown into 
the tubular boring bar is broken off at or near the bottom of the 
hole and drawn out by means of a clasp spoon or other suitable 
instrument, leaving a cylindrical hole of a diameter equal to the 
circle described by the revolution of the edges of the diamond 
cutters a’ a. 

If it should be in any case desirable to draw out the said core 

from the hole by means of the boring bar instead of using 
131) the gad or clasp spoon it may be accomplished by inserting 

inside said bar and near to the crown thereof in a proper 
groove or slit cut therein a spring or self-adjusting wedge, which 
will hold the core inside the bar when the same is drawn out of 
the hole, thus bringing the core with it. 

The same kind of tool, made of suitable calibre, may be used for 
the production of solid cylindrical columns of stone or marble 
for architectural purposes, the columns being produced in the same 
way with the core before mentioned. This tool may be used for 
the production also of hollow cylinders or tubes of stone or other 
hard substance of any desired length and diameter by first pro- 
ducing a large solid cylinder or column, as above described, and 
then by the use of these tools of different sizes boring out from 
this column a number of cores or solid cylinders in succession, 
each successive one being smaller than the preceding, and the 
difference in the respective diameters of which, less the thickness 
of one side of the tubular boring bar, will be equal to the thick- 
ness of the sides of the tube or hollow cylinder produced. 

When it is not desired to produce the central core or cylinder 
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te in boring a stock or crown may be used of similar construction 
is with the one above described, but having the circular aperture or 
He tubular opening in its cutting end closed up with a solid plug of 
| steel or other metal, either concave or convex in form, and hav- 
ing a series of cutting edges attached thereto,and being perforated Le 
with smal] holes for the emission of the water. ; 


W hat I claim as ny invention, and desire to secure by letters 
patent, is— 

[. The hollow cylindrical drill or boring tool, operated-by a 
combined rotary and forward motion, composed of a tubular bor- 
ing bar with an annular or other shaped crown, A, armed with 
diamond or other teeth a ‘a a®, substantially as and for the pur- 
poses specified. 

II. The injection through the tubular boring bar and 
| 132 crown, A, into the hole which is being bored, of a continu- 
ous or intermittent stream of water, substantially as and 

for the purposes set forth. 


(Erase and substitute clause 1 of am’d’t A.) 


[II. The hollow evylindrical drill or boring tool, operated by a 
combined rotary and forward motion, having a crown or boring 
head, A, armed with diamond or other teeth or cutting edge s,and . 
supplied while in operation with a stream of water passing through 
the inside thereof, substantially as and for the purposes specified. 
ASAHEL J. SEVERANCE. 

W itnesses : 

Ww. a. aes. 

J. V. WHITE. 


Oath. 


COMMONWEALTH OF MASSACHUSETTS, | 
Suffolk, 


ne « 


On this twentieth day of January, 1869, before the subscriber, a 
justice of the peace, personally appeared the above-named A. J. Sev- 
erance and made solemn oath that he verily believes that by reason 
of an insufficient or defective specification the aforesaid letters pat- 
ent are not fuily available to him, and that the said error has arisen 
from inadvertence, accident, or mistake and without any fraudulent 
or deceptive intention, to the best of his knowledge and belief. 

eye” % «© 5 ee * 


| J 
HORATIO G. PARKER. 
Justice of the Pi ace i ath in and for said f ounty of Suffolk 


. 
\« 


. " . ; . 
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133 Digest of Assignments of Leschot’s Patent Tool for Boring Rock. 
(This was a French invention and was first patented in France.) 


I. Rodolphe Leschot, the inventor, on the 27th March, 1863, as- 
signed one-half (4) of said invention to L. Dow. 

Recorded April 17, 1863, Lib. U®, p. 396. 

LI. Rodolphe Leschot to L Dow, Jan. 19th, 1863. Contract for 
the making and sale of said invention, and power of attorney to 
dispose of the inventor’s remaining one-half thereof. ?: 

Reeorded Dec. 10th, 1864, Lib. 8’, p. 71. 

Ill. L. Dow to Josiah Oakes, S. M. Seeley, and W. W. Clarke, 
Dee. 9th, 1864— 

“All the right he has or may have in the said patent,” his right 
being one-half of the same. 

Recorded Dec. 12th, 1864, Lib. U®, p. 396. 

IV. Rodolphe Leschot, by his attorney, L. Dow, to Josiah Oakes, 
S. M. Seeley, and W. W. Clarke, April 29th, 1865— 

“All his right in said patent or any extensions or renewals.” 

Recorded Oct. 9th, 1865, Lib. A®, p. 379. 

V. (The entire patent was then owned by the said Oakes, Seeley, 
and Clarke.) 

Josiah Oakes, 8. M. Seeley, and W. W. Clarke to Annular Drill 
Company, Sept. 21st, 1865— 

“All their right in said patent.” 

Recorded Oct. 9th, 1865, Lib. A®, p. 379. 

VI. Annular Drill Company to John F. Trow and William E, 
Worthen, Oct. 15th, 1866— 

“All the right, title, or interest of said company in or to said 
patent.” 

Recorded. 
134 VII. John F. Trow and Wm. E. Worthen to the Annular 
Diamond Drill Manufacturing Company, April 23, 1867— 

“All their right and interest in said patent.” 

Recorded Nov. 25, 1867, Lib. C'’, p. 91. 

VIII. Annular Diamond Drill Manufacturing Company to A. J. 
Severance and John B. Reynolds, Sept.— 

“The exclusive interest in said patent in and for the six New 
England States and the State of New York, excepting the city of 
New York.” 

Recorded Jan. 25, 1869. 

IX. John B. Reynolds to A. J. Severance, Dec. 24th, 1868— 

“All his right, title, or interest in or to said patent.” 

Recorded Jan 25th, 1869. 

X. The Annular Diamond Dril! Manufacturing Company to John 
F. Trow and Wm. E. Worthen, Jan. 2d, 1869— 

“All the right and title of said company to said patent.” 

Recorded Jan. 25th, 1569. 

XI. John F. Trow and Wm. E. Worthen to Mr. A. J. Severance, 
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“All their right, title, and interest in or to said patent everywhere, 
: q . BP, 
and all extensions or renewals 
Th is asslionment ral ifies | and confirmed by tne A nnular | ri 
Company, the same m« ntioned in Ass. V. 


. 
, c)” } 1 7 
Recorded Jan Z0tn, L307. 


Wasurinaton, D. C., Feb. 1st, 1869. 

T'o the Hon. Commissioner of Patents: 
SiR: J hereby} amend the specification of A. J. Severance in 
Loo the matter of this application ior a reissue of his letters pat- 
it for improvements in tools for boring rocks. dated July 
l4th, 1863, by « rasing the claim and substituting in lieu thereof the 


» 7 icy ee 
W hat Is ClalImed | 
} , 
Dy 


etters patent 1s— 
} 
‘ 


lst. The hollow, rotating idrical drill or boring tool, however 
' . : ' ; 
operated, compost d of a tubular boring bar, with an annular or other 
' a*, when 
I “e " .¢ . | J . Irill y 7 >?) : ve 7 } | " . ‘ +s 1 ; °?“-ur 
the boring tool or arill 1s connected with the rotating machinery, 
substantially is and lor the DUTPOses specified. 


id. The application of water for the removal of detritus, when 
0 ' : ) 
i 


oe 
“ 


Vill 


shaped crown, A, armed with diamond or other teeth aa 


" ; ’ 7 ? “ . 
orcea tnrougn a hollow drill] or drill stock by a force 
pump, substantially as and for the purpose set forth. 
ord. ‘The hollow cylindrical drill or boring tool, operated by a 
’ } ; . ° . 
combined rotary and forward Motion, having a crown or boring 
head, A, armed with diamond or other teeth or cutting edges, and 
SUppile d, while 1n operation, vith a stream of water passing through 
the inside thereof, substantially as and for the purposes specified. 


} yg? F > 7 
Inserted befor ning.— I if A. 


’ 


A.J. SEVERANCE. 
By T. H. ALEXANDER, Att’y 


Amend by inserting, on page 4, after line 22, the following: 
[am enabled to bore a hole ih any direction or at any 


OTs. on a oy ewe — . | ’; 
136 angie and to inject a stream of water into the same for the 
purposes specifi d while the tool is in operation. 


‘7 ‘> 
cy¥ jo 
f Pil tineé yas 


A. J. SEVERANCE, 
By T. H. ALEXANDER, Att'y. 
Endorsed: Amendment A. Filed Feb. 1,1869. 1907. Cancelled 
by amendment B 
W asHinaton, D. C., Feb’y 3, 1869. 
To the Hon. Commissioner of Patents: 
| hereby amend the specification of A. J. Severance for the reissue 
of letters patent granted to R. Leschot July 14th, ’63, for imp’t in 


+ 


; 
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rock drills, by erasing all former amendments and all the specifica- 


tion excepting the signatures and substituting in lieu thereof the 
following: 


>» 7? 
A mendment $4 RB. 


The schedule referred to in thre se letters patent and forming part of 
the same 


Be it known that Rodolphe Leschot, of Paris, in the Empire of 
France, has invented a new and improved drill or tool for the boring 
of rocks and other hard substances, and I, A. J. Severance, of Mid- 
diebury, in the State of Vermont, assignee of suid invention, do 
hereby declare the following to be a full, clear, and exact description 
of the same, reference being had to the accompanying drawings 
forming part of this specification, in which figure 1 is a side view of 
said tool, with its hose or water pipe and pump connected therewith, 
but detached from the gears and rotating machinery by which the 
same 1s operated. Figure 2 isa side view of the boring bar or tubular 
stock of said drill with its crown or boring head detached. Figure 

3 is a side view of the crown or boring head, and figure 4 is 
1S7 =a front view of the same. 
Similar letters of reference indicate corresponding parts in 
all the figures. 

Heretofore the boring or drilling of rocks has been generally uc- 
complished by means of a chisel, punch, or boring bar operated by 
percussion. ‘This invention consists in a drill or boring tool com- 
posed of a short hollow cylinder of steel or other metal (called the 
crown or boring head) armed at one end with a series of cutting 
edges or teeth composed of diamonds or other hard substances and 
attached at its other end to a cylindrical boring bar of iron or other 
metal made hollow, for the purposes hereinafter set forth. To this 
boring bar, with its crown or boring head attached, is imparted, by 
any suitable apparatus, a combined rotary and forward motion, which 
causes the tool to cut an annular groove or channel in the rock or 
other substance upon whicli it is employed, leaving a central core in 
the form of a solid evliuder, which is easily detached by the subse- 
quent operation of a clasp spoon or gad. W hile the tool is in opera- 
tion a stream of water is forced through the hollow boring bar and 
crown into the hole which is being bored, in order to keep the tool 
from heating and to wash out and carry away the detritus which 
might otherwise impede its action. The advantages of this tool are 
that it necessitates the cutting or detrition of but very little matter 
compared with the size of the hole produced ; that it bores the hard- 
est rocks with great rapidity; that it effectually removes from the 
hole which is being bored the chips or borings as fast as produced ; 
that 1t affords a cheap and ex pe ditious method of testing the charac- 
ter and value of mines and quarries at great depths; that it may be 
operated with but little power, and does not wear out by long use. 

To enable others skilled in the art to make and use this inven- 
tion, I will proceed to describe it, with reference to the drawings. 
A is the short hollow cylinder of steel or other metal (called the 


0 
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Il. The use of a stream of water when it is forced through 


141 a hollow rock drill by means of a force pump or other appa- 
ratus which operates upon the same by means of mechanical 
pressure, subtantially as and for the purposes set forth. 


ASHAEL J. SEVERANCE, 
By T. H. ALEXANDER, Attorney. 


Endorsed: Amendment B. Substitute specification. . Filed Feb. 
4 1869. 


This invention consists in a hollow rotating rock drill composed 
of a tubular boring bar and a cylindrical crown or boring head 
armed with diamond or other teeth when said drill is used in com- 
bination with a force pump and is connected with rotating machin- 
ery. It also consists in the use of a stream of water when it is forced 
through said drill by means of a force pump or other apparatus 
which operates upon the same by mechanical pressure. 

1907, 
No. 3504. Reissue. 86-76. 


Asahel J. severance, ass ee by Meshne assig ts of Rodolphe Leschot, 
of Middlebury, county of ; State of Vermont. 


Too] for boring rock. 


Ree’d Jan’y 25, 1869 
Petition, ‘4 “ i 
Afhdavit, ¥ 
Specification, % ¢ ; 

' ‘ 


1 Drawing, 
Old. patent, No. 39235, July 14, ’63. 
Cert. dep. 
1 Cash, $30, Jan’y 25, 1869 
Examined, Feb’y 4, ‘69, Spear. 
Z Issue, Grinnell, Keb. », ‘69. 
142 | Patented, July 14, J S863. 
Reissued Feb. 16, 1869 
T. H. ALEXANDER, President. 
Ex’d: A. E. B. 


DrerENDANT’s Exuipit No. 56. Jan’y 29, 1874. E. G. T., Ex’r. 
The U.S. Patent Office. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed isa true copy from the fjles of 
this office of the file wrapper and contents in the matter of the re- 
issue letters patent granted A. J. Severance, dated October 26th, 1869, 
No. 3690, for “ linproved rock drill.” 
In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the -Patent Office to be hereunto 


eliiedmeanme 
~ ae 
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affixed this sixteenth day of January, in the year of our Lord one 
thousand eight hundred and seventy-four, and of the Independence 
of the United States the ninety-eighth. 
[ SEAL. } J. M. THACHER, 
} Acting Commissioner. 
To the Commissioner of Patents 

The petition of Asahel J. Severance, of Middlebury, the county of 
Addison and State of Vermont, respectfully represents— 

That he did obtain letters patent of the United States for a reissue 
on letters patent of Rodolphe Leschot for improvement in rock drills, 
which reissue is dated Feb. 16th, 1869; that he now believes the 
same are inoperative and invalid by reason of a defective specifica- 
tion, which defect has arisen from inadvertence and mistake. He 
therefore prays that he may be allowed to surrender the same and 
request that new letters patent may issue to him for the same inven- 

tion for the residue of the period for which the original pat- 
143 ent was granted, under the amended specification herewith 

presented, he having paid thirty dollars into the Treasury of 
the United States, agreeably to the requirements of the act of Con- 
gress in that case made and provided. He further prays that you 
will recognize T. H. Alexander as his attorney and agent to alter 
and amend the specification and to receive the patent when granted 
and to do all he could do if he were personally present and acting 
in the premises. 

ASAHEL J. SEVERANCE. 

In presence of us— 

WM. T.. HOLT. 
FRANK A. POLLARD 


50 (het. ®. TRHU hh 


Be it known that Rodolphe Leschot, of Paris, in the Empire of 
france, has invented a new and improved drill or tool for the 
boring of rocks and other hard substances ; and I, Asahel J. Sev- 
erance, of Middlebury, in the State of Vermont, assignee of said 
invention, do hereby declare the following to be a full, clear, and 
exact description of the same, reference being had to the accom- 
panying drawings, forming part of this specification, in which— 

Figure 1 is a side view of said tool with its hose or water pipe 
and pump connected therewith, but detached from the gears and 
rotating machinery by which the same is operated. 

Figure 2 is a side view of the boring bar or tubular stock of 
said drill with its crown or boring head detached. 

Figure 3 is a side view of the crown or boring head ; and 

Figure 4 is a front view of the same. 

Similar letters of reference indicate corresponding parts in all 
the figures. 
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Heretofore the boring or drilling of rocks has been generally 
accomplished by means of a chisel, punch, or boring bar operated 
by percussion. 
143a This invention consists in a drill or boring tool com- 
posed of a short hollow cylinder, of steel or other metal (called 
the crown or boring head), equipped at one end with a series of 
cutting edges or teeth composed of diamonds or other hard sub- 
stances, and arranged on the face and on the outer and inner 
periphery of said boring tool as hereinafter described, and firmly 
attached at its ether end toa cylindrical boring bar of iron or 
other metal, made hollow for the purposes hereinafter set forth. 

To this boring bar, with its said crown or boring head attached, 
is imparted, by any suitable apparatus, a combined rotary and 
forward motion, which causes the tool to cut an annular groove 
or channel in the rock or other substance upon which it is em- 
ployed, leaving a central core in the form of a solid cylinder, 
which is easily detached by the subsequent operations of a clasp 
spoon or gad. 

W hile the tool is in operation a stream of water is forced through 
the hollow boring bar or crown into the hole which is being 
bored in order to keep the tool from heating and to wash out and 
carry away the detritus which might otherwise impede its action. 

The advantages of this tool are that it necessitates the cutting 
or detrition of but very little matter compared with the size of + 
the hole produced ; that it bores the hardest rocks with great 
rapidity ; that it effectually removes from the hole which is being 
bored the chips or borings as fast as produced ; that it affords a 
cheap and expeditious method of testing the character and value 
of mines and quarries at great depths ; that it may be operated 
with but little power, and does not wear out by use. 

To enable others skilled in the art to make and use this inven- 
tion, | will proceed to describe it with reference to the drawings. 

A is ashort hollow hollow cylinder, of steel or other metal, called 
the crown or boring head, and a a' a? are the cutting edges or 
teeth composed of diamonds or other hard substances set firmly 
into suitable notches or mortises in the face of said crown. i. 

These diamonds are such as, from their color, are least 
1436 valuable for jewelry. They are respectively so arranged 
in the face of said crown A that the cutting edges of some 
project in a forward direction from the front end of said crown, 
as illustrated by a a, while the edges of others project outwardly 
trom the outer periphery thereof, as illustrated by a’ a’, and the 
edges of others project inwardly from the inner periphery, as illus- 
trated by a? a®. The two rows of cutting edges last mentioned 
are so arranged for the purpose of sufficiently enlarging the-cavity 
around the tool as to admit the free ingress and egress of a rapid 
stream of water, as hereinafter set forth. 


s 
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This crown or boring head thus equipped is secured at 6 by a 
bayonet fastening, screw. or other suitable and convenient means 
to the tubular boring Lar B, Figs. 1 and 2, of any suitable length, 
whose outer diameter is not greater than that of said crown 
|and whose inner diameter is uot less than that of said crown ]|*, 
and this bar is furnished with the requisite mechanical appli- 
unces, or otherwise made to form part of a machine of suitable 
construction, whereby it bas imparted to it both a rotary and 
direct forward or feeding motion, which causes its crown to bore 
an annular hole in the rock or other hard substance upon which 
it operates. 

In order to prevent the tool from heating while in operation 
and to remove the detritus which it produces without suspending 
its action a streem of water is forcibly injected into the hole 
which is being bored through the tubular boring bar and crown 
by means of an ordinary force pump, E, or other apparatus which 
injects the same under suitable pressure. 

This forcing pump or other contrivance for throwing in the 
water is connected by a hose or water pipe, C (Figs. 1 and 2), with 
the outer or rear end of the tubular boring bar B, as shown at D, 
in such a munner that the same is not twisted by the operation of 
said bar. 

Through this hose or pipe a rapid stream of water, driven by 
the pump or forcing apparatus EK, is supplied to the inside of the 
hollow drill stock B, from which it can escape only through the 

crown or boring head A, where it rushes out with great force, 
143c thereby keeping the same cool and effectually washing out 

and carrying away in its rapid flow all the chips or borings 
as fast as produced 

By this means I am enabled to bore a hole many hundred feet 
deep in the solid rock in either a vertical, horizontal, or oblique 
direction without experiencing any trouble or delay on account 
of th ¢ detritus. 

When the bori oy hi is been contini led to a desirable depth, the 

cl 


boring seg with its [crown attached, is drawn out from the hole, 
and the|* dour ne ee re W ‘ich has been left in the hole and 
which, as the boring progres ssed, passed through the crown into 
the tubular bar is broken off at or near the bottom of the hole 
and drawn out by means of aclasp spoon or other suitable instru- 
ment, leaving a cylindrical hole of a diameter equal to that of 


the circle described bv the revolution of the diamond cutters a@' a'. 


at 
’ 
; 
: 


[f,in any case, it is not deemed desirable to produce the central 
core or cylinder in boring, a crown or boring head may be used 


of similar construction with the one herein described, but having 
the tubular opening in its cutting end closed up with a solid plug 
of steel or other metal, made either concave-or convex in form 


*Interlined before signing 
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and having a series of cutting edges attached thereto, and so ar- 
ranged In the place thereof that the circles which thev describe 
as the tool revolves shall overlap each other and so cut out the 
whole width of the hole, thus leaving no core. 

This plug or crown so constructed and equipped is perforated 
with small holes for the emission of the water. 

The Same kind of tool, made of suitable calibre. may be used 
for the production of solid cylindrical columns of stone, marble, 
&c., for architectural purposes, the columns being produced sub- 
stantially in the same way with the core before mentioned. 

This tool may also be used for the manufacture of hollow cylin- 
ders or tubes of stone for draining purposes, &e., of any desired 

length and diameter, by first producing a large solid cylin- 

or column, as above described, and then, by the use 

hese tools, of different S1ZeS, boring out from this column 

a number of cores or solid cylinders in succession, each successive 

one | elng smaller than the preceding, and the differences in the 

respective diameters of which, less the thickness of one side of the 

tubular boring bar, will be equal to the thickness of the sides of 
the tubes or hollow eylinders produced. 

But it is for mining ofall kinds of ores and the opening of roads 
and canals through rocky countries and the drilling of subma- 
rine ledges that this tool is most valuable. 

[commonly so construct these boring machines that the same 
small portable engine which rotates the drill operates the pump 
also, and Iam thus enabled to make them sufficiently compact to 
work freely, when desired, in a mining drift or tunnel three feet 
high, while, by means of the force pump E, I draw the water from 
any convenient distance through the pipe or hose F, and if the 
same be scarce or difficult to obtain, as 1s often the case in mount- 
ain mines, [ lay a spout from the surface of the hole to a small 
tank or cistern placed near by to convey back the water as fast as it 
rushes out of the hole, and so use the Same water over and OVeT 
again with but little loss. 

[ have not set forth in my drawings the mechanical apparatus 
by which this drill is rotated, as | do not claim any particular 
form of rotating machinery as part of this invention, nor have | 
described the construction and operation of the force pump E, 
since I use any of the ordinary forms of foree-pumps indifferently 
in combination with this drill, only adapting the power of the 
water-forcing apparatus to the depth and size of the holes to be 
bored. 

No claim is made to the use of diamonds for fashioning stone, 
as set forth in tne French patents of M. Hermann and Bigot Du- 
maine, nor do I claim the passage of water through a drill by 
means of a syphon, as shown in the English patent of Robert Beart: 
but 
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What I claim as the invention of Rodolphe Leschot, and desire 
LO secure by letters patent, — 


(Erase and insert am’d’t A 


144 1. A series of cutting edges, a a' a®, arranged in the face 

and upon the outer and inner peripheries, respectively, of 
a. hollow boring head, A, and used in combination with a force 
pump, ki, or other apparatus tor supplying water thereto, substan- 
tially in the manner and for the purposes specified. 

2. The hollow rotating drill rod B, in combination with a crown 
or boring head constructed, equipped, and operated substantially 
itl the manner and for thi purposes described. 

3. The use of a stream of water, when it is forced through a 
hollow rock drill by means of a force pump or other apparatus 
which operates upon the same by mechanical pressure, substan- 
tially as and for the purposes set forth. 


ASAHEL J. SEVERANCE. 


Witnesses : 
WM. T. HOLT. 
PHIL. CHASE. 


Versonally appeared before me the above-named A. J. Severance 
and made solemn oath that he verily believes that said patent by hit 
owned Is inoperative and void D5 reason of defective specification, 
which defect has arisen through inadvertence and mistake and not 
from any fraud or deceptive intent, to the best of his knowledge and 
belief. 

ASAHEL J. SEVERANCE. 


| »-ct stamp | 


COMMONWEALTH OF MASSACHUSETTS, | 
Suffolk. oe 


Boston, February 11th, 1869 
Sworn and subscribed to before me— 
ABIAH ABBOTT, 
Justice of the Peace. 


145 U.S. PATENT OFFICE, 
W asHinaton, D. C., Sept. 1st, 1869. 
A.J. Severance, Esq., care T. H. Alexander, Esq., Washington, D.C 
Please find below a communication from the examiner in charge 
of your application for reissue of reissue No. 3504, filed Aug. 6, 1869. 
Very respectfully, ey 
Lommissioner. 
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Examiner’s Room No. 90. 


In the matter above referred to the Ist clause of claim 1s rejected 
on examination as claiming an incomplete combination. The 2d, as 
at present advised, may be allowed, and the 3d is rejected, being an- 
ticipated in M. Fauvelle’s French patent of Sept. Sth, 1845 (Brevet 
d’invention No. 1378, tome 6, 1851). 

ELLIS SPEAR, 
Examiner in Charge, 
Per H. BINNEY. 
To the Commissioner of Patents: 

Sir: I desire to amend the case of A. J. Severance in the matter 
of his application for a reissue of a patent for certain imp'’ts in stone- 
boring machines by erasing the claims and in lieu thereof substitut- 
ing the following: 


(Amendment A.) 


Ist. The hollow boring head (A) furnished with a series of cutting 
edges arranged in the face and upon the outer and inner periphery, 
respectively, of said head, substantially in the manner and for the 
purpose deseribed. 

2d. I claim providing the hollow boring head (A) with a solid 
plug of steel or other metal, which may be— 


146 ~=— either concave or convex, when said plug is furnished with 
cutting edges, arranged to operate substantially in the man- 
ner and for the purpose set forth. 
3rd. In combination with a crown or boring head, constructed 
substantially as described, I claim a hollow rotating drill rod, as 
and for the purpose specified. 
ith. I claim forcing a stream of water through the hollow drill 
rod (1B) when said rod is used in combination with a crown or 
boring head constructed and equipped substantially as described. 
(Canceled by substitute amend’t B.) 
Respectfully, T. H. ALEXANDER, 
Attorney for Severance. 
Sept. 14th, 69. 


U.S. Patent OF rice, | 

WASHINGTON, D. C., Sept. 16th, 1869. 
A. J. Severance, Esq., care T. H. Alexander, Esq., Washington, D. C. : 
Please find below a communication from the examiner in charge 
of your application for reissue of reissued patent No. 3304, filed Aug. 

6th, 1869. 
Very respectfully, mance 
Commassioner. 
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Examiner’s Room No. 90. 


In the matter above referred to the application has been reconsid- 
ered in connection with amendment filed Sept. 14th, 1869. 

The original patent issued in 1865. In 1869 it reissued to the 
assignee, who now applies for a second reissue. 

The first clause of the present claim is for the device in- 
147. vented by the original patentee. It was for this alone that 
his patent issued, and the record of his application shows that 

he never attempted to claim more. 

The 2nd clause of this claim is for matter of which there is no 
suggestion in the original record, but which was interpolated into 
the specification of the reissued patent as matter of description, 
though not then actually claimed. 

The 3d cause of claim is for a combination of the invention with 
a device In common use. It is not eusy to see what additional pro- 
tection this clause gives to the invention; but as the device in ques- 
tion, though not shown in the original drawing or model, is de- 
scribed in the original specification, the same indulgence may be 
extended to the assignee, of which the board of examiners-in-chief 
(in E. W. Skinner’s appeal, July 15, 1868) declares that “it has long 
been the practice, when a truly new device was found to exist in a 
machine, to allow the inventor not only a claim for it by itself, but 
also to indulge him in claiming it In one or more arrangements, to 
a limited extent, provided it is all in the same patent.” 

The 4th clause of claim is for “ forcing a stream of water through 
the hollow drill rod (B) when said rod is used in combination with 
a crown or boring head constructed and equipped substantially as 
described.” 

The original patent was for a “tool for boring rock.” The in- 
ventor never attempted to claim anything more. The. injection of 
water through a drill rod was known in his country, having been 
described, eighteen years before the date of his patent, in that of 
Fauvelle. The inventor’s specification accordingly alludes to it, not 
as forming part of the invention, but as advantageous in assisting 
its operation. 

The assignee, however, filed with the first application for reissue 
a new drawing and additions to the model, all having reference to 
the use of a stream of water, and in the specification of the reissued 
patent expanded the inventor’s incidental allusion into a descrip- 
tion of the means and mode of applying it. 

Having thus introduced new subject-matter into the rec- 

148 ~—ord, he claims broadly “ the use of a stream of water when it 

is forced through a hollew rock drill by means of a force 

pump or other apparatus which operates upon the same by means 

of mechanical pressure, substantially as and for the purpose set 
forth.” 

The office having rejected this claim in his present application, 
as anticipated in Fauvelle’s patent, he now presents it in a limited 
form, claiming it only in combination with the device originally 
patented. | 
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Now. it is true that the inventor of a new mechanical device is 
entitled to claim it, not only by itself, but in combination with other 


and well-known devices: but it does not follow that the patentee of 


| device is entitled to claim it In col mbination with a 


"ril 


a mecha! 
stream of water or ath Ot ae elem ntal power, 

This clause of claim gives no ‘ aaalden ial protection to the right 
mtentee : but if mav be urged that, since if eould not be lll- 


t infringing the clause which protects the actual in- 


. 


; . , 3 . ‘ . ’ 
ventor, it dues not restrain the pubic from anvthing at all, and that 


therefore no harm can result from its allowance; but the public 
cannot be r quired to know that in point of law this clause is mere 
surplusage They have a night LO be 1th! formed In the clearest lan- 
guage exactly what the invention Is. The patentee’s duty is to 


Sp elfy pre cisely his inves ntion, and the law does not intend that he 


shall obscure with unnecessary cle scriptions of things which may re- 
late to it, but are not part of it, or shall set up claims meaning less 
in law and useful Only as scarecrows to frig iten the lwnors int into 
compliance with illegal exactions 

The 1st and 3d clauses of the amended claim are accordingly al- 
lowed. The 2d is rejected and the 4th isa second time rejected, and 
the ap ee remitted to his _— of appeal. 

The office further insists that all descriptive matter not contained 
in the pervs patent be moana d from the specification. 

ELLIS SPEAR, 
Kxramine ran Charge, 
Per H. BINNEY. 


149 Substitute spn amdt B 


Sept. 307TH, 69. 
To the Commissioner of Patents: 

Sir: I desire to amend the application of A. J. Severance for a 
reissue by a reissue on a patent granted to R. Leschot for lim prove- 
ments in rock drills by cancelling the entire specifications and 
claims (excepting pe tition, oath, and signature), and in lieu thereof 
substituting the accompanying specification and claims. 

Respectfully, T. H. ALEXANDER, 


Att'y for Severance. 


(Substitute sp’n am’d't B. 


Be it known that Rudolphe Leschot, of Paris, in the Empire of 
France, bas invented a new and improved drill or tool for the bor- 
Ing of rocks and other hard substances ‘ and lL. Asahel : § Severance, 
of Middlebury, in the State of Vermont, — of said invention, 
do hereby declare the foll owing to be a full, | ear, and exact de- 
scription of the same, reference being had to the accoin panying 
drawings, forming a part of this specification, in which— 
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Insert (see am’d’t D). 


Figure 1 is a front view of the crown or boring head, and Fig. 
2 is a side view of the same. 

l'igure l is a side view of said tool with its hose or water pipe 
and pump connected therewith, but detached from the gears and 
rotating machinery by which the same is operated. 

Figure 2 is a side view of the | boring bar or tubular stock of 
said drill with its crown or boring head detached. 


Erase (see am d’t D). 


Figure 3 is a side view of the crown or boring head, and 
igure 4 is a front view of the same. 
150 Similar letters of reference indicate corresponding parts in 
the figures. 

Heretofore the boring or drilling of rocks has been generally ac- 
complished by means of a chisel, punch, or boring bar operated by 
percussion. 

This invention consists in a boring tool composed of a series of 
diamond edges attached to an annular or tubular stock or crown of 
steel or other metal, to which a rotary and a direct forward motion 
are given, and which is thereby caused to cut or bore an annular 
groove or hole, leaving a central core or kernel, which is easily de- 
tached by the subsequent operation of a gad or wedge. 


[Insert amendment C. 


The quantity of matter required to be removed by such boring 
tool is very small in proportion to the cavity which is formed after 
the withdrawal of the said kernel or core 

The advantage of this boring tool is that it may be operated with 
a smnall amount of power, is expeditious In its action, and its wear is 
almost imperceptible in operating upon the hardest substances. 

To enable others skilled in the art to make and use my invention, 
I will proceed to describe it with reference to the drawings. 

A is the annular or tubular socket or crown of steel or other metal : 
aa' a® are edged cutters composed of diamonds fitted and set firmly 
into suitable notches or mortises in the face of the cTrowlh or stock A. 
These diamonds are such as, from their color, are least valuable for 


jewelry. They are, respectively, so arranged in the crown or stock 
A that the cutting iy edge s of some project 1h a forward direction from 
the face or front end of the said crown or stock, as illustrated by aa, 
while the edges of others project outwardly from the outward pe- 
riphery thereof, as illustrated by a’ a‘, and the edges of others pro- 
ject inwardly from the inner periphery, as illustrated by a? a*. This 
crown or stock is secured by a banat fastening or other means to 


a tubular boring bar of any suitable length whose outer diameter 
is not greater than that of the said crown or stock and whose 
lol inner diameter is not less than that of the said crown or stock, 
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and this bar is arranged to form part of a machine of suitable con- 
struction or otherwise furnished with suitable mechanical appliances, 
according to the nature of the work to be performed, by which it has 
im parted to it both a rotary and a direct forward or feeding moon, 
whereby it is caused to cut or bore an annular groove or hole in the 
rock or other hard body upon which it is employed. The operation 


of the tool will be greatly assisted by the injection of a stream of 


water through the tubular boring bar and crown or stock for the 
purpose of washing out and carrying away the detritus which 1s 
produced and which would otherwise choke up the annular open- 
ing and impede the action of the tool. This stream may be thrown 
in by a pump connected by a hove with the outer or rear end of the 
tubular boring bar or by any other suitable and gonvenient means. 
When the boring has been continued to a desirable depth the bar, 
with the attached tool, is drawn out from the hole and the cylindrical 
kernel or core which has been left and which, as the boring opera- 
tion has proceeded, has passed through the socket or stock and into 
the tubular bar is broken away, by driving wedges or gads into the 
annular hole, and then pulled out, leaving a cylindrical hole of a 
diameter equal to the circle described by the revolution of the edges 
of the diamond cutters a' a'. The same kind of tool, made of suit- 
able caliber, may be used for the production of solid cylinders of 
stone or other hard substances, as well as for boring, the solid cyl- 
inder being formed in the same way as the kernel or core above de- 
scribed with reference to the boring operation. 

Having thus fully described this invention, what I claim as new, 
and desire to secure by letters patent, is— 

1. A continuously revolving and progressing boring head having 
projecting diamond points, in combination with a tubular boring 

bar, substantially as and for the purposes specified. 
152 2. ‘The row of cutting edges a', when attached to a revolv- 
ing boring head so as to project beyond the circumference 
thereof, for the purposes specified. . 

3. In combination with a revolving and progressing boring head 
having cutting points projecting beyond the periphery thereof, a 
hollow central drill rod through which water is forced or passed. 

4. A series of cutting edges, a a' a*, arranged in the face and 
upon the outer and inner peripheries, respectively, of a tubular or 
annular bit or boring head, A, substantially as and for the purposes 
specified. 

T. H. ALEXANDER, 


Att'y for Severance. 


Endorsed: Amendment B. Substitute sp’n. Filed Sept. 30, 1869. 


THE SULLIVAN MACHINE CO. 107 


U.S. Patent OFFICE, 
WASHINGTON, D. C., Sept. 30, 1869. 
Asahel J. Severance, care T. H. Alexauder, Washington, D. C.: 
Please find below a communication from the examiner relating to 
your application for letters patent for rock drill. Reissue filed Au- 
ust 6. 69. 
Very respectfully, ae 
Commissioner. 


examiners room No. 90. 


In the matter above referred to the amendment filed Sept. 30, 69, 
is without the signature of the applicant and is herewith returned 


for the same. 
ELLIS SPEAR, ELraminer. 


153. ‘To the Commissioner of Patents. 

Sir: I desire to amend the specification of A. J. Severance 
in the matter of his application for a reissue by inserting the follow- 
ing after the word “ wedge” in the second line, page 2, of specifica- 
LION: 

It also consists in the combination, with the described boring tool, 
of a tubular boring bar or drill rod, whereby motion is imparted to 
the boring nead and through which a stream of water is forced, as 
hereinafter set forth. 

Respectfully, T. H. ALEXANDER, 
Att'y for Severance. 
Oct. 2d, 1869. 
U. S. Patent OFFrice, 
W asHinaton, D. C., Oct. 4th, 1869. 
A. J. Severance, Esq., care T. H. Alexander, Esq., Washington, D. C.. 

Please find below a communication from the examiner in charge 
of your application for reissue of reissued patent No. 3304, filed Au- 
gust 6th, 1869. 

Very respectfully, , 
Commissioner. 


Examiner’s Room No. 90. 


[In the matter above referred to a patent may be ordered to issue 
on the amended specification as soon as the applicant shall have 
complied with office rule 63 in regard to the drawing and erased letter 
“B” from first clause of claim. 

ELLIS SPEAR, 
Examiner in Charge, 
Per H. BINNEY. 
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154 WasHinoeTon, D. C., Oct. 6th, 1869. 
To the Commissioner of Patents. 

Sir: I desire to amend the case of A. J. Severance in the matter 
of his application for a reissue by erasing such portions of the speci- 
fication as refer to views not shown in the original drawing. 

Respectfully, T. H. ALEXANDER, 


Alt’'y for Severance. 


1869. 
2694. Reissue. 
No. 3690. Reissue. 


Ashel J. Severance, ass’ee, by mesne ass’ts, of Rodolphe Leschot, of 
Middlebury, county of Addison, State of Vermont. 


Rock drill. 


Ree’d August 6, 1869. 
Petition, - " 7 
Affidavit, ¥ v 
Specification, “3 b 

|. Drawing, ee 


Model old pat. reissue No. 3304. July 14. 1863. 
Cert. dep., —, ‘ 
1. Cash, $50, Aug’t 6, 1869. 
Add’l fee cert., —. 

7 cash, —. 
ly -—— | 
examined Oct. 8, 69. Spear. 
2. Issue, Grinnell, Oct. 14, 69. 
4. Patented July 14, 1863. Reissued Feb. 16, 1869. 
And again reissued October 26. 1869. 
Recorded vol. —— page -——— , 
Circular 


T. H. ALEXANDER, Present. 
15D L867. 


Ist and 3d clauses rej'd Sept. 1, 69. 

2d clause of amended claim rej'd & 4th re}. 4 Sept. 16th, 1LS69. 
L.., Sept. 30th, ’69. 

Letter, Oct. 4th, 1869. 

mxda:J.A. &. 


DEFENDANT'S Exuarsit No. 57. E. G. T.. Ex’r. 


Le Tech nologiste, ou Archives des Progres de L’Industrie Fran- 
calse et Mtrangere, ico ee Redigé par une Société de Savants, 
de practiciens, d’industriels, et publié sous le direction de M. F. 
Malepeyre, tome AXIV. Vingt-quatriéme anné. Paris, * * * 
1863, p. O35, 


. . Se ae, her zn hl 


* Seglipa. 
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( Translation.) 
Boring of mine (blast) holes by the diamond, bv M. Leschot. 


[It will be remembered that Mr. Hermann, the ingenious con- 
structor of apparatus for grinding cacao and other materials—appa- 
ratus into which he has introduced numerous improvements—has 
been one of the first to make use of the diamonds called “ natural ” 
to work and to polish the cylinders of granite which enter into the 
construction of this apparatus, and that he has put to use his ex- 
perience in the employment of this material to get up a monolithic 
monumental fountain of granite several meters in height, which has 
been, for its elegance and the finish of the work, the admiration of 
connoisseurs. An engineer (Mr. Leschot) hasthought that he could 
profit by the hardness of these diamonds ‘and their low price to 

make another application of them in the art of the miner. 
156 Up to this time to cut (excavate) mine hole in rocks, 

which it was then wished to blast by powder, there have been 
used engines more or less improved, moved either by the hand of 
man or by steam, or yet by compressed air, but which all consist 
in principle in a bar of steel making (producing) by successive per- 
cussions the required holes. Now, this means, practicable in rocks 
of moderate hardness, while yet costing much time and money, is 
by no means so in hard rocks. 

In the apparatus of Mr. Leschot, which is easily put in motion by 
a single man, the steel is replaced by the diamond. A crown of dia- 
monds—of those diamonds too hard to be cut, of which the powder 
only can be used, and which are In conseqg uence of a price rela- 
tively low—surmounts a tube which, by means of a mechanism 

illy arranged, turns and advances at the same time into the 
stone to be perforated. In this way the instrument only acts upon 
the circumference of the hole which it is intended to excavate, 
while in the old system we acted over all its surface. ‘The instru- 
ment once withdrawn, it only remains to remove the little cvlinder 
which it has detached from the stone, and which only adheres to 
this latter by its base, which is done with the greatest facility. 

lex perience has, they Suy, perfectly answered the expectations of 
the inventor. Mr. Leschot has very easily perforated (bored) in an 
hour in a hard stone, the granite of the pavements of Paris, a canal 
1 meter 20 long, with a diameter of 47 millimeters, which is the ordi- 
nary width of mine holes. Now, by the means heretofore employed, 
two miners make in a day’s work 27 to 70 centimetres, according to 
the nature of the stone. Let us note that these latter wear away the 
instruments by a considerable amount, while the diamonds of the 
new apparatus, examined by the microscope after numerous trials, 
have not shown the least alteration. 

Now that we understand the principle which has served as a basis 
ior the apparatus of Mr. Ls schot, we W ill endeavor Lo present a | de- 
tailed description of it, making use of some figures. 

The apparatus to set in operation the tool is mounted upon 
157 a carriage borne upon wheels or ona platform with standards 


. 
7 
* 

~~ 
~ 
se 
5 
| 
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upon which are arranged the bearings which receive the arbor 
upon which the tool is pitted. A movement of rotation is commu- 
nicated to the arbor by means of a toothed wheel which commands 
(gears with) a pinion fastened on the motor arbor, which receives the 
motion from a crank handle, a pulley, or other device. 

The movement which causes the tool to advance 1 is transmitte “cd by 
a wheel upon a crank axle, which gears also with another wheel 
upon the arbor (axle) of oo tool by the intervention of an interme- 
diate wheel One of the extremities of the latter arbor 1s [ (screw) | 
threaded in such a way that when it turns the thread of the screw 
impresses upon it at the same time a movement forwards. For more 
convenience the carriage may roll upon rails and be stopped there 
during the work by grapplings fixed above, or a pincers. 

Ace ording | to the work which it is proposed to make it perform the 
perforating t “4 is simple (single) or multiple—that is to say, that we 
can adapt (fit) several of them in the same frame, where they are 
arranged to race at (under) all angles and in all directions—parallel, 
convergent, and (or) divergent. 

We can communicate the motion to the machine either by hand 
or by steam, or any other motor. 

The figures show the manner in which is produced the simultane- 
ous motion of rotation and of advance, being confined to represent, 
as an ex: ye le, a machine with a single perforating tool. , 

hig , pl. 286, section along the length of a perforating tool 
arrange q according to this principle. 

lig. 28, transverse section. 

a, tube of iron, of steel, or other metal; 5, ring or crown, bearing 
upon its exterior face several cutting diamonds (diamond cutters), 
cec. This ring may be changed—that Is to say, we may remove it 
and roi another for it. It 1s fixed upon the tube by a bayonet 
joint, or in any other way. ‘This tube a is carried by the supports 
and receives a continuous motion of rotation from the transmissions 
or gearings, arranged as is suitable upon the motor arbor (axle) 
linally, we give to it a motion of advance in proportion as the hole 

is deepened. 
158 ig. 20 shows an arrangement in which the tool is set upon 
a socket movable around a vertical standard, and is capable 
of being raised or lowered in order to be able to work at all heights 
by maanael three bolts, the conical heads of which slide in a mor- 
tise or circular groove. The tool can be inclined in order to bore 
holes at all angles and in any direction. 

The apparatus can be fixed upon this frame, which is mounted 
upon a carriage borne upon wheels or upon rollers, and this carriage 
is stopped upon the rails by grapplings or pincers (clamps) z z, 
seen in Fig. 30, or in any other suitable way. At each turn which 
the tube a makes the crown c cuts out in the rock or other materia] 
an annular opening, and there remains at the centre—that is to say, 
at the interior of the tube—a core, which is taken aw ay or broken afte r- 
wards. The tube advances by an extent determined by the pitch of 
the screw thread whic h it has upon a portion of its surface and by 
the relative motion of the wheels. 


as 1s 


ee 
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A tube of caoutchouc (India rubber), d, attached to the |(serew)|] 
threaded extremity of the tube serves to throw in water to carry off 
the detritus, without which the tool will pack and may be choked. 
The channels or passages for the water are made upon the exterior 
or interior faces of the ring b to facilitate the flow of the liquid 

lig. 31 shows an arrangement suitable for boring holes of large 
diameter in any direction. The motion is communicated by a crank 
handle or a belt thrown upon a pulley, e, which, by ineans of ,-eur- 
ing, causes the tool to turn. ‘The tube a presents a prolongation 
|(screw)} threaded, which, by means of gearing, transmits the neces- 
sary movon of rotation toa pinion rearing with ii rack ex te nding 
over the whole of the length of a support of wood, v, which bears 
the apparatus. It is this support which receives the movement of 
advance, which it transmits to the tube and to the crown. 

This rangement allows us to vary as we may desire the inclination 
of the tube. 


159 DEFENDANT'S Exuipit No. 58. E. G. T., Ex’r. 


Description des machines et procédés pour lesquels des brevets 
d’invention ont été pris sous le régimé de la loi du 5 Julliet, 1844, 
publiee par les ordres de M. le Ministre de l’Agriculture, du com- 
merce et des travaux publics. 

Tome trente-quatrieme. Paris, MDCCCLA, p. 392. 


| Trans a 
Patent of invention for fifteen years, dated the 3d of June, 1854, to 
Mr. Hermann. of Paris, for il tool to cut. turn, plane, or shape hard 
tones, granite, marble, etc. 


~ 


The invention which makes the subject of my application for a 
patent for fifteen years has for its purpose the working, turning, 
planing, ete., the hard stones, such as granite, the porplyries, the 
marbles, in the same way as that in which we work cast iron or 
wrought iron in machines for dressing, for planing lathes, ete 

Up to this time there has been used for dressing and turning these 
stones a process of rubbing |[(down)] with pounded grit stone. This 


[(mode of)] work presents the inconvenience of being excessively 
long and, consequently, very costly, besides it does not give surfaces 
perfectly equal, well dressed, or well turned. 

To obviate this inconvenience | have attained, by means of the 
diamond, and especially of the black diamond, very hard, less costly 
than the ordinary diamond—I have attained, I say, to the comple- 
tion of tools of great resistance, and which can be used in lathes, ma- 
chines for planing, etc., in the same way as |(for)| the iron of these 
machines—that is to say, the tool which serves to work cast or 
wrought iron. 

[ commence by breaking a portion of the diamond, in order to ob- 
tain sharp, angular edges; then I set this diamond in the end of a 


bar of brass or other metal by means of an envelope of tin, of lead, 
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&c., soldered to the brass and driven up around the diamond. 

160 | obtain in this way a burin capable of resisting great 

strains and of taking off, so to speak, chips of stone, as we 

take them off of cast iron or of Ww rought Iron by the different ma- 
chine tools. 

ave tone to be turned and intenaed to form a cylinder or a column 

has been previously reduced by a hammer and pounded; then it 1s 


placed be Lween thie » two points oj the lathe. The sharp point f f the 


I 
diamond proceeds to attack It and the motion ol the lathe and 


the slide rest bearing the tool brings the stone to a perfectly cylin- 
drical stat , exactly like a C\ linder of cast Iron. 

lt is me cessary to constantly moisten the tool by means of a vessel 
pi laced over the slide rest and which, fur nished with a tube, lets fall 
the water, drop by drop, upon the Shean 

It is easy to explain the applic ation of my system to a planing 
machine. It suffices to adapt it to the tool or a tool constructed in 
an analogous manner, and we can, by its means, dress, proove, plane, 
or square hard stones. 

To make mouldings we make use of an ordinary lathe, and we 
select the diamond with a suitable angle, according to the work 
which 1s to be don 

The form of the tool can, moreover, vary according to the |(na- 
ture of the) | work. 

The motion of the piece to be wrough L, with reference to the tool, 
should be very tapid. Upon the lathe, for example, the column 
should turn with a rapidity which should be the greater in propor- 
tion as the diameter is smaller, in order that the velocity at the cir- 
cumference may always be sufficient. 

[In fine, my invention has for its object the application of the dia- 
mond and, in particulat, of the black diamond, to the making ot 
tools which allow of the turning, planing, etc., of hard stones upon 
the ordinary machine tools in the same way as wrought iron or cast 
Iron. 

As this work could not hitherto be done but by rubbing, my sys- 
tem constitutes a new process and of very great advantage in the 
point of view of precision and of economy. 


16] &. rtificate of Addition. Dated the 31st of Mareh, 1855. 


[In my original patent bearing particularly upon the e mployment 
of the black diamond for the turning, planing (dressing) of granite, 
of porphyry, etc., | made mention of the manner of setting the blac k 
diamond at the extremity of a bar of brass or of other metal by 
means of an envelope of tin, of lead, ete., soldered to the brass and 
struck up over the diamond. 

However, to hold this diamond in a more solid way and tg be able 
to make tools fit for all sorts of work, either in the lathe, in the 
planing cn REP for drilling or for boring, or, finally, for the cir- 
cular “ sciotte”’* or for the horizontal saw, | drill in the bar of iron, 


*(The word “‘sciotte’ simply means a marble or stone cutter’s saw. and mav alwavs 
be translated .aw it has no reference to anv particular form. )—Note by translator 


, 


~~ 
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of steel, of copper, or in the blade of ‘ron or the circle of copper of 
the sciotte holes varying in diameter according to the conformation 
of the black diamond. I place the diamond dit rectly in these holes, 
and I beat over or strike up the edges all around, in order to hold 
the diamond, leaving the point projecting be yond them according to 
the use for which this tool is intended. 

The machine is formed as machines for drilling. [t is composed 
of a frame carrying a“ command axle” (communicating the motive 
power), which sets in motion by its bevel wheels a rod to carry the 
tool. 

The “ sciotte” is mounted upon, this rod in such a way as to follow 
its motion of rotation, but to slide vertically upon it. It rests by its 
lower part, armed with a variable number of diamonds, upon the 
block of hard stone, in which it cuts out a circular groove through 
and through until the detached block is entirely lodged in the 
“ sciotte.” 

Lastly, the tool is formed of a blade of iron or of copper, upon the 
edge face of which are adjusted, at regular distances, grains of dia- 
mond arranged on the edge of this blade to form a saw and cut the 
blocks in their length or width. 

The improvements which are the objects of my application for a 

certificate of addition to my original patent consist, therefore— 
i162 Ist. In the means which I have indicated of fixing the 

grains of black diamond in the bars which are to support 
them by setting them directly in these bars without employing tin 
or other like metal. 

2d. In diverse arrangements of tools, as well in their application 
to turning, tv planing, dressing, to boring, to sawing, and, in gen- 
eral, to the working of hard stones by means of machine tools used 
generally for working the metals with tools of steel. 


163 At a stated term of the circuit court of the United States 
of America for the second circuit and southern district of 
New York, held at the city of New York on the 21s it day of April, 
A. D. 1875. 
Present: The Honorable Nathaniel Shipman, judge. 


Tue AMERICAN DIAMOND Druitt COMPANY 
sg. ? In Equity. 
Tue SULLIVAN MACHINE COMPANY. 


This cause came on to be heard at this term of said court and 
was argued by counsel, and thereupon, and upon consideration 
thereof, it is found and hereby ordered, adjudged, and decreed that 
the reissued letters patent referred to in the complainant’s said bill, 
granted to Asahel J. Severence, for a new and useful improved rock 
drill, on the 26th day of October, 1869, and numbered 3690, are good 

and valid, and that Rudolph Leschot, as set forth in the bill 
164 _—iherein, is the original and first inventor of the invention de- 
scribed and claimed in said reissued letters patent, and that 
the said defendants have infringed the second claim of the said re- 


15—146 
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issued letters patent and the exclusive rights of the complainants 
under the same. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendants the profits, gains, and ad- 
vantages which the said defendants have received or miade, or which 


have arisen or accrued to them by reason of said infringement of 


the said reissued letters patent since the date thereof, as also the 
damages to the complainants, to be assessed as provided by statute. 

And it is further ordered, adjudged, and decreed that the said 
complainants do recover of the defendants their costs and charges 
and disbursements in this suit, to be taxed. 

And it is further ordered, adjudged, and decreed that it be referred 
to Edward G. Thompson, as special master pro hac vice, residing in 

the city of New York, to ascertain and take and state and re- 
165 port to the court an account of the gains, profits, and advan- 

tages which the said defendants have received, or which have 
arisen or accrued to them by reason of such infringement of the 
said reissued letters patent, and also the damages suffered by the 
complainants herein since the date thereof. 

And it is further ordered, adjudged, and decreed that the com- 
plainants, on such accounting, have the right to cause an examina- 
tion of the said defendants ore tenus or otherwise, and also the pro- 
duction of the books, vouchers, and documents of said defendants, 
and that the said defendants attend for such purpose before said 
master from time to time as said master shall direct. 

And it is also further ordered, adjudged, and decreed that a per- 
petual injunction be issued in this suit against the said defendants 
according to the prayer of said bill. 


(Signed) N. SHIPMAN, Judge. 


(Endorsed :) U.S. circuit court, southern dist.of N.Y. In equity. 
American Diamond Drill Company vs. Sullivan Machine 
166 Company. Interlocutory decree. Filed April 21, 1875. 


167 United States Circuit Court, Southern District of New York. 
in Equity. 


Tur AMERICAN DIAMOND DrILL CoMPANY 
ag st 
THE SULLIVAN MACHINE COMPANY. 


Before the Hon. Nathaniel Shipman, judge. 
APRIL 291TH, 1875. 
On reading and filing the petition of the above defendants, The 
Sullivan Machine Company, praying for a rehearing of this cause 
and upon the proofs and interlocutory decree made herein and upon 
motion of Brainard & Rice, solicitors for the petitioners, it ts ordered 
that the complainants show cause before this court, at a term thereof 
to be held at the city of New York, on the 12th day of May, 
168 1875, at the room of the circuit judge, No. 41 Chambers street, 
at eleven o'clock in the forenoon or as soon thereafter as 


}-- 
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counsel can be heard, why the prayer of said petition should not be 
granted, and that in the meantime all proceedings on the part of 
the complainants in this cause be stayed. 


(Signed) N. SHIPMAN, Judge. 


(Endorsed :) U. S. circuit court, so. district of New York. In 
equity. The American Diamond Drill Company vs. The Sullivan 
MachineCompany. Order toshow cause, ete. Filed April 30, 1875. 


169 Petition. 


[Inited States Circuit Court. Southern District of New York. In 
Kauity. 


Tue AMERICAN DriAMonD Dritt CoMPANY 
ag st 
THe SULLIVAN MACHINE COMPANY. 


To the Honorable Nathaniel Shipman, judge of said court: 

The petition of the above defendants, The Sullivan Machine Com- 
pany, respectfully shows— 

That your petitioners ry themselves much aggrieved by an in- 
terlocutory decree made in ay cause by your honor on the 21st 
day of April instant, aa reby it was, among other things, ordered, 
adjudged, and decre ed that the de fendants had infringed the second 
claim of the reissued letters patent granted to Ashahel J. Sever- 

ance, for a new and‘useful improved rock drill, on the 26th 
170 day of October, 1869, and numbered 35690. 
And your petitioners submnit that such decree is erroneous 
for the following reasons, to wit: 

Because the said second claim as construed secures a device not 
new at the date of the original patent in question, of which fact there 
was before the court on the hearing clear and uncontradicted evi- 
dence, as follows: At page 84 of printed copy proofs, Mr. Ball, a 
witness, was asked to look at Exhibit “ D” (Hermann’s drawings) 
and to state what, if any, tool he found there with diamonds so ar- 
ranged as to cut the material to be bored outside the circumference 
of the boring bar or crown. The witness answered that he found 
“a line, drawing No. 3, which represented a tool for boring various 
substances, more particularly iron or stone. 

“The drawing represents a shank armed with a flat cutting 

point of diamond, which projects beyond the shank in each 
171 way from the centre, leaving an annular space of about yy of 
an inch between the shank and the wall of the hole bored.” 

This testimony was not contradicted in any way. Complainant’s 
witnesses, indeed, gave no testimony in regard to tool “No. 3” and 
were not questione d with regard to it. Their testimony was limited 
to tool “ No. 9” on said drawings—the “ sciotte.” 

But the complainant’s counsel, in referring to this evidence, mis- 
apprehended or referred to it in a manner calculated to mislead the 
court in respect to this evidence. 
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For example, Mr. Blake, at the bottom of page 5 of his printed 
brief, commented on the evidence thus: 

“ Ball says (p. 84) that he finds in figure 3 of the drawing a shank 
armed with a flat cutting point or diamond which projects beyond 
the shank in each way from the centre. This, however, is mani- 
festly not a boring tool.” 

On the contrary, Hermann’s specification stated that Nos. 1, 2, 

and 3 of the drawing in question represented tools adapted 
172 to machines for drilling or perforating stones (fol. 469), and 

there is not one word of evidence in the case to sustain Mr. 
Blake’s assertion that the tool No. 3 was not a boring tool. 

And Mr. Washburn referred to this evidence in his final brief and 
connected this testimony with the testimony of Mr. Ball and Mr. 
Renwick relating to the sciotte in such manner (see “ final brief,” 
page 13, &c.) as to convey the impression, incorrectly, that Mr. Ball 
and Mr. Renwick were in conflict in their testimony in respect to 
tool No. 3, as well as No. 9, while Mr. Renwick, in point of fact, no- 
where alluded to tool No. 3. 

Mr. Harding, in his argument, did not allude to the evidence re- 
lating to tool No. 3, but he assumed that Mr. Leschot was entitled 
as inventor to the second claim as construed. 

And your petitioners further show that the said decree or order 
has been entered, but that fiual decree has not yet been entered 
herein. 

Wherefore your petitioners pray that your honor wili be 
pleased to grant a rehearing of this case, with a stay of pro- 
ceedings meantime, under said decree, upon such terms as may be 
proper. 

And your petitioners wili ever pray, Xc. 

New York, April 27, 1875. 

(S’g’d) SULLIVAN MACHINE COMPANY. 


BRAINARD & RICE, 
Sol’rs for Petitioners, 41 Wall St., N. Y. 


We certify that we have examined the proofs referred to in the 
foregoing petition, and are of opinion that the interlocutory decree 
therein mentioned is erroneous, for the reasons specified in said pe- 
tition. 

New York, April 27, 1875. 

(Signed) EDW’D M. DICKERSON, 
EDWIN T. RICE, 


(ounse l. 


(Endorsed:) U.S. circuit court, so. dist. of New York. The Ameri- 

ean Diamond Drill Company v. The Sullivan Machine Com- 

174 pany. Petition for a rehearing. Brainard & Rice, solicitors 
for defend’ts, 41 Wall St., N. ¥. Filed April 30,1875. 

(Further endorsed:) Petition argued and prayer denied. New 


* 


York, May —, 1875. (Signed) N. Shipman, judge. 
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175 United States Circuit Court. Southern District of New York. 
In Equity. 


Tue AMERICAN Diawonp Dritt Company 
x 


THE SULLIVAN MAcHINE CoMPANY. 


Please take notice that I shall move this court, on the 12th day of 
March, 1877, at three o'clock in the afternoon, at the court-rooms 
thereof, in the city of New York, for an order amending the inter- 
locutory decree of this court entered herein on the 21st day of April, 
1875, as per the accompanying petition and order. ‘The said motion 
will be made upon the decision of his honor Judge Nathaniel Ship- 
man in the case of the American Diamond Rock Boring Co. vs. The 
Sullivan Machine Company et als., now pending undetermined in 

the United States circuit court for the second circuit and 
176 ~— southern district of New York, and on the motion for prelimi- 

nary Injunction therein and upon all the pleadings, proofs, 
and all proceedings in said suit and herein. 

(S’g'd) CHARLES F. BLAKE, 


Sol’r. for Complainants. 


To E. T. Rice, Esq., sol’r. for defendants. 


177 [’nited States Circuit Court. Southern District of New York. 
In Eauity. 


THe AMERICAN Drawonp Dritt Company 


THe SuLLIVAN MACHINE COMPANY. 


And now come the complainants herein and move to amend the 
interlocutory decree entered herein on the 21st day of April, 1875, 
by striking out therefrom the words “ the second claim ” and insert- 
ing instead thereof the words “ the second and third claims.” 

(Signed) CHARLES F. BLAKE, 


Sol’ r for Complainants. 


On motion of Charles F. Blake, Esq., and on argument of Mr. 
Blake for the motion and Mr. E. T. Rice opposed, and on due considera- 
tion thereof, it appearing that upon the hearing and trial-of the 

above-entitled cause, when said decree was entered, it was held 
178 and announced by the court that the 2nd and 3rd claims of 

said patent had been infringed, and that a decree of infringe- 
ment of said two claims might be entered, and through inadvert- 
ence of counsel a decree was drawn and signed for an infringement 
of the second claim, therefore it is ordered that the interlocutory 
decree entered herein on the 21st day of April, 1875, be, and it 
hereby is, amended by striking out therefrom the words “the second 
claim ” and inserting instead thereof the words “the second and 
third claims.” 

Dated at New York this 26th day of April, 1877. 

(Signed) N. SHIPMAN, Judge. 
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(Endorsed :) U.S. circuit court, southern dist. of New York. In 
equity. The American Diamond Drill Company vs. The Sullivan 
Machine Company. Notice of motion to amend interlocutory de- 
cree and order amending same. Service admitted of the within 
notice. New York, M’eh 9th, L877. i. ‘i. Rice, def ’ts’ sol’r. U.S. 
circuit court. Filed Apr. 27,1877. John I. Davenport, clerk. . 


179 SOUTHERN District or New YORK, 88: 


United States Circuit Court, Southern District of New York. In 
Equity. 
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i's 


THE SULLIVAN MACHINE COMPANY. 


Edwin T. Rice, being duly sworn, says he is one of the solicitors 
for the defendant in this cause; that on April 21st, 1875, an inter- 
locutory decree was entered herein, of which a copy is hereto an- 
nexed, marked “ Exhibit 1;” that the special master therein named 
has become associated in business with the complainant’s solicitor 
herein, and has not acted and declines to act as such master. 


(S’g d) EDWIN T. RICE 


Sworn before me this 21st day of February, 1877. 
(S’g’d) COTTRELL T. CABERLEY, 
Notary Public, Kings County. 
Certificate filed in N. Y. Co. 


180 Exhibit 1, being copy of interlocutory decree, filed April 
2ist, 1875, referring cause to EK. G. Thompson, as master pro 
hac vice. (See same on page —.) 


United States Cireuit Court, Southern District of New York. In 
Equity. 


THe AMERICAN DIAMOND Dritt CoMPpANY 
ag st 
THE SULLIVAN MACHINE COMPANY. 


Str: Please take notice that upon the foregoing affidavit and 
upon the pleadings, proofs, and proceedings had herein a motion 
will be made before this court, at the. equity court room 

181 thereof, in the city of New York, on Monday, the 26th day of 
February instant, at eleven o'clock in the forenoon, or as soon 
thereafter as counsel can be heard, that a master be appointed 
herein for and in place of the master named in the interlocutory de- 


cree herein. : 
New York, Feb’y 21st, 1877. 
(S’g’d) BRAINARD & RICE, 


Def’t’s Sol’rs, 41 Wall St., N. Y. 


To Charles F. Blake, Esq., complainant’s solicitor. 


ld 
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(Endorsed :) U. S. circuit court, southerp dist. of N. Y. In equity. 
The American Diamond Prill Company against The Sullivan Ma- 
chine Company. Affidavit and notice of motion, etc. Brainard & 
Rice, defendant’s sol’rs, 41 Wall St., N. Y. 


Service admitted. 
N. Y., Feb’y 21, 1877. 
(Signed) CHARLES F. BLAKE, 
Sol’r for Compl't. 


182 U.S. Circuit Court, Southern District of New York. In 
Equity. 


Tur AMERICAN DramMonp Dritt ComPpANY 
SR. 


Tue SULLIVAN MacuHINE ComMPARNY. 


It is hereby stipulated that General S. A. Duncan be appointed 
master pro hac vice in place of Edward G. Thompson, Esq., under 
interlocutory decree entered herein February 21, 1875, and that 
order be so entered. 

New York, Feb’y 26, 1877. 


(Signed) CHARLES F. BLAKE, 
Sol’r for Compl'ts. 
(Signed) BRAINARD & RICE, 


Sol’s for Def’ ts. 


(Endorsed:) U. S. circuit court, southern dist. of N. Y. The 

~ American Diamond Drill Co. vs. The Sullivan Machine Co. 

183. Motion, papers, and stipulation. Brainard & Rice, sol’rs for 
def’t, 41 Wall St., N. Y. Filed Feb’y 27, 1877. 


184 United States Circuit Court, Southern District of New York. 
In Equity. 


THe AMERICAN DIAMOND Dritt ComPpANy 
rea. 


THe SuULLIVAN MACHINE COMPANY. 


To the Honorable Nathaniel Shipman, judge of said court: 

The petition of the above defendants, The Sullivan Machine Com- 
pany, respectfully shows— 

That your petitioners find themselves much aggrieved by an in- 
terlocutory decree made in this cause by your honor on the 21st day 
of April, 1875, and duly entered, whereby it was, among other 
things, adjudged that your petitioners had infringed the “ second ” 
claim of the reissued letters patent granted to Asahel J. Severance, 

assignee, for a new and useful improved rock drill, on the 
185 26th day of October, 1869, and numbered 3690, and whereby 
it was referred to Edward G. Thompson, as special master, to 
take, state, and report an account of the gains, profits, and advan- 
tages which your petitioners have received or which have arisen and 
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accrued to your petitioners by reason of such infringement of the 
second claim of said reissued patent, and also the damages suffered 
by the complainants herein since the date thereof; which said de- 
cree was, by order made herein by your honor April 26th, 1877, and 
duly entered, so amended as to adjudge that your petitioners had 
infringed also the “third claim” of said reissued letters patent, and 
was further amended about the same time by the substitution in 
said decree of S. A. Duncan, Esquire, as special master in place of 
the said E. G. Thompson, squire. 

And your petitioners further show that an accounting Is now 
pending under said interlocutory decree, amended as above set forth, 
before said 8. A. Duncan, Esquire, as master, but no report has yet 

been made to the court by said master, and no final 
LS6 decree has been entered herein. 

And your petitioners further show that under recent de- 
cisions of the Supreme Court of the United States the said decree as 
amended is erron¢ous for the following reasons, to wit: 

Because the original patent of Rudolph Leschot in question by its 
model, drawings, and description showed an annular or bore Grill or 
bit armed with diamonds, and the specification contained a single 
cluim only, to wit: “The tool for boring or cutting rock or other 
hard substances, composed of an annular or tubular stock or crown 
armed with a series of diamonds and operating substantially as 
herein specified;” and it was in effect adjudged by said decree as 
amended that youl petitioners had not infringed the tool described 
and claimed in and by said original specification and claim. 

because it appears from the record in this case that the alleged 
invention of Leschot was a French invention and was first patented 

in France, and that the original letters patent in the United 
137 States of said Leschot, issued July 14, 1863, and that the said 

Leschot was hot a party to the applications for reissue made 
bv Asahel J. Severance, as assignee of suid Leschot patent, in the 
year 1869, nor was the original French patent of Leschot used or 
referred to for the purpose of correcting or amending the Leschot 
specifications and claims. 

Because it appears by the record that the Leschot patent was twice 
reissued during the year 1869 on petition of the said Severance after 
machines and tools like those manufactured by your petitioners had 
been in use in a quarry in which the said Severance was interested 
and with his knowledge for several months prior to the first appli- 
cation for reissue made by said Severance. 

Because said second and third claims were designed by said Sey- 
erance to enlarge and expand the patent of Leschot so as to in- 
clude drills other than annular or core drills, which, under the 
circumstances and facts appearing from the record, was not au- 

thorized by the United States patent law as construed by re- 
188 cent decisions of the Supreme Court of the United States. 

Wherefore your petitioners pray that your honor will be 
pleased to grant a rehearing of this cause, with a stay of proceedings 
meantime, under said decree upon such terms as may be proper. 


ames, 
Te 


ay 
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And your petitioners will ever pray, &c. 
New York, February 15th, 1883. 
(S’g’d) SULLIVAN MACHINE COMPANY, 
Per E. T. RICE, Attorney. 
E. T. RICE, 
Solicitor for Petitioners. 


We certify that we have examined the record referred to in the 
foregoing petition and the recent decisions of the Supreme Court of 
the United States relating to construction of claims of reissued 
patents, and we are of opinion that the interlocutory decree entered 
in this cause is under said decisions erroneous for the reasons 
specified in said petition. 


(Signed) EDWIN T. RICE, 
ALVAN P. HYDE, 
Counsel. 


189 U.S. Circuit Court, Southern District of New York. In Equity. 


THe AMERICAN DIAMOND Dritt COMPANY 
UR, 


Tue SULLIVAN MACHINE COMPANY. 
Before the Hon. Nathaniel Shipman. 


FEBRUARY 27TH, 1883. 

On reading and filing the petition of the above defendants, The 

Sullivan Machine Company, praying for a rehearing of this cause, 

and upon the record in this cause and the interlocutory decree en- 

tered therein and orders amendatory thereof, and on motion of E. 

T. Rice, solicitor for the petitioners, it is ordered that the complain- 

ants show cause before me, at the United States court-room for the 

trial of civil causes, in the city of New psi on the 16th day of 

April, A. D. 1883, at 14 o'clock p. m., or as soon thereafter as 

190 counsel can be heard, w hy the A be of said petition- should 
not be granted. 


(Signed) N. SHIPMAN, Judge. 


(Endorsed :) U. 8S. circuit court, southern dist. of New York. 
In equity. The American Diamond Drill Company vs. The Sulli- 
van Machine Company. Petition for rehearing, order, &. E. T. 
Rice, sol’r for def’ts,61 Liberty St., N. Y. Filed M’ch 21, 1883. 


Service is herebv admitted of within petition and order to show 
cause, and for stay. 
M’ch 5, ’83. 
(S’g’d) WETMORE, TANNER & THOMPSON, 
Compl'ts’ Solicitors. 


16—146 
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19] U.S.Circuit Court,Southern District of New York. In Equity. 


AMERICAN DIAMOND Dritt COMPANY 
against 
SULLIVAN MACHINE COMPANY. 


New York, June 19th, 1885. 
Present: The Honorable N. Shipman, judge. 


An order to show cause why this cause should not be reheard 
having been made herein, dated February 27th, 1883, on the peti- 
tion of the defendant, and an order staying proceedings before the 
master herein having been also made, dated March 3rd, 1883: 

Now, after hearing counsel for the defendant in support of said 
petition to rehear and counsel for complainant in opposition thereto, 
it is ordered that said motion to rehear be, and the same is hereby, 

denied without prejudice, and that the order staying pro- 
192 ceedings before the master be, and the same is hereby, va- 
cated. 


(Signed) N. SHIPMAN, Judge. 


(Endorsed :) U.S. circuit court, southern dist. of New York. In 
equity. American Diamond Drill Company against Sullivan Ma- 
chine Company. Order denying motion to rehear and vacating stay 
of proceedings. Kk. G. Thompson, sol. for compl’t, 206 Broadway. 
U.S. circuit court. Filed Jun. 19,1883. Timothy Griffith, clerk. 


193 Master's Report. 


Circuit Court of the United States, Southern District of New York. 
In Equity. 


AMERICAN DIAMOND Dritt CoMPANY 
Us, 


SULLIVAN MACHINE COMPANY. 


3 
To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


The master, to whom the above-entitled suit has been referred, 
hereby reports as follows: 

On the 3d day of July, 1883, he submitted to the counsel for the 
respective parties a draft of his report, as hereinafter set forth, for a 
statement of their objections. Thereupon written objections, with 
requests to find, were filed by the counsel for the parties, and subse- 
quently counsel were heard orally upon the said objections and re- 
quests. The draft of the proposed report as thus submitted to coun- 
sel is given below, being found on pages 2 to 55 hereof. Following 
said draft of report, on pages 56 to 62, will be found the objections 
and requests of the complainants, and on pages 63 to 73 are given 

the objections of the defendants. 
194 The suit arises under reissued letters patent No. 3690, 
granted to A. J. Severance, as assignee of Rudolph Leschot, 
October 26, 1869, for an improved rock drill. 
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The patent having been sustained at final hearing and the defend- 
ant corporation adjudged an infringer, the case was thereupon re- 
ferred to a master of the court for an accounting. Tle original de- 
cree ordering the accounting, entered April 21, 1875, adjudged the 
defendants to have infringed the second claim of the patent only. 
Subsequently, viz., April 26, 1877, this interlocutory decree was 
amended so as to embrace both the second and the third claims. 
The decrees direct the master to ascertain and report to the court 
an account, first, of “ the gains, profits, and advantages” which the 
defendants have received by reason of their infringement of the two 
claims, and, secondly, “ the damages in excess of profits suffered by 
the complainants” by reason of such infringement. 

On the 13th of August, 1875, the defendants, upon the order of 
the then master, furnished a statement (marked “ Exhibit A, 
Aug. 13, 1875”) purporting to show “the number of machines sold 
and run by them in which boring heads were used with diamond- 
cutting edges attached so as to project beyond the circumference of 
the boring head since the 26th day of October, 1869, and showing 
the number and size of such boring heads sold and run with each 
machine and the cost and price of such boring heads.” 

The present master was appointed by a supplemental order, dated 
february 27, 1877,and on the 12th of December, 1879, upon motion 

of complainants’ counsel, an order was made requiring the 
195 defendants to furnish a statement of “the number of revolv- 

ing boring heads for diamond rock-drilling machines and 
containing diamonds projecting beyond the circumference or periph- 
ery thereof by it made and sold between the 29th day of Sep- 
tember, 1868, and the 24th day of November, 1874, whether such 
boring heads were provided with a hollow central drill rod for the 
passage of water or not, together with the names of the persons to 
whom and the dates when the same were sold, the cost of the same 
and the amount received therefor, and also a statement of all dia- 
mond rock-drilling machines provided with boring heads in which 
the diamonds project bevond the circumference or periphery of the 
head made and sold by it between the said dates, together with 
names, dates, cost, and prices obtained as aforesaid ; also a state- 
ment of all diamond rock-drilling machines containing a revolving 
boring head of the character above specified, and during the period 
aforesaid, either rented by the defendant to lessees or run by the de- 
fendant on contract work, together with a debit and credit account 
of all moneys expended and received by defendant on account of 
such machines, and of the names, with dates, of the persons from 
whom such sums, respectively, have been received.” 

Pursuant to this order defendants, on the 3lst of January, 1880, 
filed with the master the statement of account marked “ Exhibit B, 
Jan. 31, 1880.” This account fails to make such subdivision of the 
expenditures and receipts in connection with the building and use 
of rock-boring machinesand diamond drills therefor as the master’s 
order intended and required. The excuse offered is that the books 
uf the Sullivan Mechine Co. had been so kept as to make it impos- 
sible to state an itemized account showing the cost of each machine 
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or, for that matter, the aggregate cost of the several machines made 
and sold. 
196 The defendants, however, in presenting theaccount, marked 
“Exhibit B,” claimed that the earlier statement, “ Exhibit 
A,” would show substantially the cost of all the infringing diamond 
boring heads and the prices received for those sold, and that “ Ex- 
hibit B” was approximately a correct exhibition of the various debits 
and credits on account of the construction, sale, and operation of 
the infringing machines as called for by the above-named order, but 
without any distinction being drawn between the machines sold and 
those used, which distinction defendants consider it unnecessary to 
make, because, as they claim, the proper balancing of the account 
shows the infringing business to have resulted in a large loss. 

Subsequently it was agreed between the counsel that complainants 
did not acquire title in the Leschot patent until June 1, 1871, and 
thereupon it was stipulated before the master that the accounting 
should be restricted to the period between the last-named date and 
November 24, 1874, at which date complainants parted with their 
title in the patent. 

Complainants’ counsel began the examination of defendants in 
regard to the statement “ Exhibit B” in the month of December, 
1880, and since that date a large amount of testimony has been taken 
on both sides. By agreement this testimony in the main was re- 
duced to writing by a scribe employed for that purpose, being taken 
down in short-hand and subsequently transcribed, the parties waiv- 
ing the signatures of the witnesses. In addition to the oral testi- 
mony of the witnesses there has been produced before the master 
the day book, the cash book, the journal, and on one occasion the 
ledger of the defendants, and defendants have furnished transcripts 
of such accounts in their ledger as complainants upon examination 
have specifically called for, and likewise defendants’ labor and ma- 

chine-shop. blotters, and a large mass of bills, receipts, and 
197 memoranda relating to the diamond drill business have been 

put in evidence. In addition to the testimony directly en- 
titled in the suit the parties have stipulated into the case consider- 
able portions of the evidence on the accounting in certain other 
suits brought by owners of the Leschot patent against customers of 
the Sullivan Machine Co. in the district of Vermont. 

The testimony and other proceedings before the master have been 
paged consecutively from 1 to —, and are submitted herewith. 

The Leschot patent relates to a new and improved drill or tool for 
boring rocks and other hard substances, and the invention is stated 
in the patent to “consist in a boring tool composed of a series of 
diamond edges attached to an annular or tubular stock or crown, of 
steel or other metal, to which a rotary or direct forward motion are 
given, and which is thereby caused to cut or bore an annular groove 
or hole, leaving a central core or kernel, which is easily detached by 
the subsequent operation of a gad or wedge, and also in‘the com- 
bination, with the described boring tool, of a tubular boring bar or 
drill rod, whereby motion is imparted to the boring head and 
through which a stream of water is forced.” 
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The tool shown and described in the patent is a simple cylindrical 
tube armed at its cutting end with three series or sets of diamonds, 
one set, marked a a, projecting forward from the end of the tubular 
crown or stock; a second set, marked a! a', projecting outwardly 
beyond the circumference or periphery of ‘the cylinder, and the 
third set, marked a? a ”, projecting Inw ardly from the inner r periphery 

f the tubular cylinder. The patent does not show or describe 
198 an organized machine of any kind, but it provides that the 
boring crown or stock is to be secured to a tubular boring 
par, which bar is to be “ arranged to form part of a machine of suit- 
able construction or otherwise furnished with suitable mechanical 
appliances, according to the nature of the work to be performed. by 
which it has imparted to it both a rotary and a direct forward or 
feeding motion.” The patent further states that “ the operation of 
the tool will be greatly assisted by the injection of a stream of water 
through the tubular boring bar and crown or stock,” and that “ this 
stream of water may be thrown in by a pump connected by a hose 
with the outer or rear end of the tubular boring bar or by any other 
suitable and convenient means,” the object of thus injecting water 
being stated to be “for the purpose of washing out and carrying 
away the detritus.” 

The second and third claims, which the court has adjudged to be 
infringed, are as follows: 

‘2. The row of cutting edges a' when attached to a revolving 
boring head so as to project beyond the circumference thereof, for 
the purposes specified. 

“3. In combination with a revolving and progressing boring head 
having cutting points projecting be yond the periphery thereof, i 
hollow central drill rod through which the water is forced or 
passed.” 

The tool or bit made and used by the defendant corporation and 
held by the court to infringe these clainis was not strictly an annular 
tool—that is, it did not cut an annular groove and leave a standing 
core—but the boring end of the tool was made conical and was so 
armed with “carbons” (diamonds) that all the rock or other material 
within the limits of the hole to be bored was cut away by the abrading 

action of bard and sharp edges upon these carbons. In this 
199 tool, however, as made and used by the defendants the outer- 
most carbons or diamonds were so set as to project laterally 
bevond the circumference of the cylindrical body of the tool, and 
the tool itself was attached to a boring bar from which it received 

“direct” (positive) rotary progressive motion. This boring bar 
was made tubular, to permit the passage downward of a stream of 
water, which, on reaching the lower end of the bit, was delivered 
through openings therein into the bottom of the hole. 

As used by the defendants, this boring head and drill rod formed 
part of an organized machine comprising an engine and boiler, a 
feeding and reversing mechanism, and guidesand adjusting devices 
and various other appliances, the aggregate cost of the entire mech- 
anism being many times that of the boring head and drill rod 
alone. 
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The defendants have made and sold during the period of the ac- 
counting three kinds of machines which embody the Leschot in- 
vention, viz., “channeling machines,” provided each with two drill 
spindles and two bits or boring heads,* and used generally for cut- 
ting continuous channels in marble quarries for the purpose of 
dividing the rock up into blocks; “ gadding machines,” provided 
each with two drill spindles and used generally for cutting separate 
‘oad holes” for the insertion of wedges for “ raising ” the blocks of 
marble, and “splitting machines,” provided with three spindles 
and heads, and used generally for boring splitting holes in blocks of 
marble. ) 

The various machines sold by the defendant corporation from 
June 1.1871. to November 24, 1874, are specified in the following 
table, marked “Schedule A,” which shows the dates of sale, the kind 
of machine, the purchaser, and the moneys received. The itetns 
contained in this table are taken in the main from defendants’ state- 
ment, “ Exhibit B,” above referred to. 


HM) SCHEDULE A 
Mac/ S June 1, 1871, to Nov. 24, 1874 
’ Price 
1 ' . . : 
| ase : Remarks 
f ma paid , 
‘ males Rutland Marble Co $5,000 (”) 
4 
) | “Pa ‘ 000 00 
Aug 0. TS ‘ Sherman, Adams & Williams 5.925 OO 
Clement & Sons 5,408 75 
_— 1 r Rutland Marble Co...... 3,500 00 | Without boiler 
‘ ' : s+ , 4°37 re se t+ 
. ° i 
Sept . Hrandon Statuary Marble Co | Price of machine was 
$5,000, hat it nas neve! 
been pata for 
fa " Db. L. Kent & Co —— $,000 00 
Anri , “4 Of: 0 een 9,000) OO Without boiler (tunnel’g 
| 74 ” Shelaon & Slason soauses 4.750 00 - . 
Ry 74 Alexander Maxwell 5,500) 00 
iotal for channelers ........ S47 15 OR 
Aus aed (raddet |. F. & F. B. Connolly . $2,000) 00 
Ay } :? rf , . l’a ner feiieon A Dewey seece 1725 1m) 
RE ee 1,600 00 | Without boiler (excava'g 
Oct } *9 . Rutland Marble Co 1500 OO e ss oe 
Sherman, Adams & Williams 1.700 00 
‘ rae ] ead & Spar M'n Z (eo Zn (w) 
Ar 7 2? gadders Rutiand Marble Co $0) On) 
M’ch 31, °74 (Gradde! Sheldon & Slason pesees 2,125 00 | Special machine 
Aug 1. "74 oe Central Vt. Marble Co 1.200 OO 
Sept 74 Alexander Maxwell........ j 2,000 00 
Oct. 31, ‘74 Frank Gross : 2,000 00 
otal for gadders............ $21,450 00 
June ot), 71 » ST ind J F 4 anlon.. seeeee eeeee ° $2,450) 27 
ariits 
a os | é 1 
April 30, ‘73 J. B. Hollister mesaneubebeococecns 1,000 00 | Sold for $2,800, but only 
| | -—- $1,000 paid. ? 
rotal for 3 epind drille ; $3,480 27 
Ne Bi cetitcentitiinien $72,446 25 . 


* Two of these machines, used for “ tunneling,” had three bits each. 
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It thus appears, from defendants’ admissions and books, that 
between June 1, 1871, and November 24, 1874, they sold eleven 
channellers, twelve gadders, and two three-spindle drills provided 
with boring heads or bits of the construction which the court holds 
to be within the Leschot patent, and also provided with tubular 
drill rods for operating such bits, and that they received for these 
machines the gross sum of seventy-two thousand four hundred and 

forty-six dollars and twenty-five cents ($72,446.25). 
201 It also appears from the evidence adduced that at various 

times during the period in question defendants had in use 
on contract work seven other channeling machines constructed, as 
regards their bits and drill rods, in substantially the same manner 
as the channeling machines that were sold, and therefore, under 
the interlocutory decree of the court, employing and embodying 
the Leschot inventions covered by the second and third claims of 
the patent, and subject to the accounting. The following table, 
marked “Schedule B,” prepared by the master from the original 
journal entries, shows the various quarries for which defendants did 
channeling from June 1, 1871, to December 31, 1874, the number 
of feet cut, the prices paid, and the dates, with journal references, 
proper deduction being afterwards made for the time subsequent to 
November 24, 1874, at which date the accounting closes. 
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907 The foregoing table shows the receipts to the end of the 

vear 1874, but, as the accounting ends with the 24th of No- 
vember of that year, there should be deducted from the aggregate 
rece ipts of that year the recel pts ($1.7 67. $2) for the December cut- 
ting and one-fifth ($525.10) of the receipts for the November cutting. 
Making these deductions, it ap - ars that the defendant corporation 
received from the use of the it ringing machines during the period 
of the accounting the gross sum of seventy-four thousand one hun- 
dred and sixty-four dollars and sixty-five cents ($74,164.65). * 

The ascertainment of the moneys thus received by defendants 
from the sale and from the use of machines embodying the pat- 
ented invention has been a comparatively easy matter. To deter- 
mine the proper allowance to be made defendants on account of the 
cost of the machines sold and the cost, maintenance, and working 
of those used in order to ascertain the “ gains, profits, and advan- 
tages” accruing to them from their use of the Leschot invention has 
proved a more difficult task. In this matter the parties present the- 
ories widely at variance, not being in accord, in fact, upon a single 
material point. 

The complainants, on the one hand, assert that while it is true 
that the hollow drill rod and the revolving boring head of defend- 
ants’ machines constitute but a small part of the aggregate mechan- 
ism composing those machines, yet these parts are the vital portion, 
and that all the other parts are merely auxiliary to them, being 
selected from among the ordinary appliances of the machine-shop 

by the exercise of mechanical skill only, and in their new use 
208 not involving invention; oo by reason thereof complainants 

are entitled to all that defendants have received from their 
machines, both those sold and theie used, after deducting the actual 
cost and a fair manufacturer’s profit; that defendants’ books, by 
reason of their uncertainty, are wholly unreliable as evidence of the 
cost of building or the cost of operating these machines, either in- 
dividually or in the aggregate, and that the only possible mode of 
ascertaining such cost is by the estimates of skilled mechanics or 
constructors. Proceeding upon t this basis, complainants contend that 
they are entitled to judgment for S42, 175.43 on machinery sold (see 
their opening brief, p. 126) and to $42,933.37 on machines used (see 
opening brief, p. 176). 

Defendants, on the other hand, contend that the presence in their 
machines of the features of invention covered by the second and 
third claims of the Leschot patent has not been of any advantage 
whatever, claiming that during the entire period of the accounting 
they might have made their drill heads without using this inven- 
tion and yet have had machines capable of operating, 1, indeed, not 
more efficiently than those actually built by them, at least as well. 
They further contend that their machines are complex organiza- 
tions, embodying many patented and many unpatented inventions 


* Reduced in the final report to $72,359.96 by eliminating the receipts from the Suth. 
Falls M. Co. ($1,345.53) and thuse from the Brandon quarry ($100), Swe giving credit 
for allowance for damaged marble made in the Eureka Marble Co. ($362.16). 
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in addition to that of Leschot, and that the burden of proof is on 
the complainants to show what portion of the gains derived from 
the whole structure was properly due to the Leschot invention, but 
that complainants have failed to present any basis for such an ap- 
portionment of profits; and, finally, that the evidence shows that 
defendants derived no profits whatever from the infringing business, 
but, as shown by their statement, “ Exhibit B,” actually suffered a 
loss on their diamond-drill business from its inception, in 1569, to 
November 24, 1874, of $30,653.17, and during the period embraced 
in the accounting (as shown by their transcript of the items of 
Exhibit B, which pertains to that period) of $19,125.78. For 
209 all and each of these reasons defendants contend that com- 
plainants are entitled to a nominal recovery only. 

One of the questions presented by defendants is, in the judgment 
of the master, easily disposed of. Defendants claim that they might 
have used, with equal advantage to themselves and their customers, 
a modified construction of the diamond drill which would not have 
infringed the Leschot patent, and that therefore no part of their 
profits (assuming that they have actually realized profits) belongs to 
the complainants. 

This view is based upon the theory that the second and third 
claims of the Leschot patent are necessarily restricted to the use of 
diamonds so arranged in the boring head as to project outwardly 
beyond the circumference thereof, and that, while in fact defendants’ 
bits were provided with diamonds thus arranged, yet the tools would 
have been fully as efficient if the diamonds had been ground down 
flush with the periphery, and that this latter construction was open 
to defendants to use. 

[t seems unnecessary to discuss the testimony taken pro and con. 
in regard to the relative efficiency of the projecting diamonds and 
the so-called “flush” arrangement of diamonds. ‘There seem to be 
two good and sufficiént answers to defendants’ position. One is this: 
‘The fact that a practical rotary boring head for rock boring could 
be made with fiush diamonds (if this be a fact), so far as appears, 
was not known to the world, and certainly was not known to the de- 
fendants until after the interlocutory decree of the court herein and 
subsequent to the beginning of the period covered by the accounting. 
It was under the incitement of the injunction decree that defend- 
ants by experiment discovered, as they suppose, that there is no 

virtue in making the diamonds project. Manifestly, therefore, 
210 being ignorant at the time of the possibility of using flush 

diamonds for the purpose, it cannot be said that such use was 
open to them. 

A second reason for rejecting this claim of the defendants is that 
it has been decided at final hearing by the circuit court in this cir- 
cult that the defendants’ modified tool armed with the so-called flush 
diamonds is an infringement of the claims of the Leschot patent. 
(Amer. Diamond Rock Boring Co. vs. Sheldon, 17 Blatch., 208.) 

In ascertaining the cost of building, operating, and maintaining 
defendants’ machines the master has chosen not to rely upon defend- 
ants’ statement, “ Exhibit B.” The items (such, for instance, as 
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“labor,” “sundries,” and “ invoices”) of which it is largely made up 
do not explain themselves nor are they taken bodily from any book 
of original entry to which reference can be made for explanations 
and verification. ‘hey are, in short, an expression of the conclu- 
sions of the book-keeper who prepared the statement, and, “as the 
burden of proof is held to be on the defendants as to those items of 
which they would discharge themselves, the master has considered 
that Exhibit B itself is not competent evidence for the defendants. 
The defendants have made no other effort to prove the aggregate ex- 
pense of their diamond-drill business nor have they presented any 
proof as to the separate cost of building the machines that were sold, 
except as possibly they may be considered to rely upon the conjoint 
estimate of Mr. Ball, their superintendent, and Mr. Rice, their book- 
keeper. They have, however, presented two other statements de- 
signed to show the expenses connected with their contract work. 

One of these is the statement of C. B. Rice, consisting of four sev- 
eral tables, presented May 25, 188], marked, respectively, “ Def 'ts’ 

Exhibits Nos. 1, 2,3, and 4, May 25, ’81,” which makes the 
211 total cost of running and maintaining the machines 

$62,288.99, not making allowance for interest and general 
shop expenses and depreciation of machines. The uncertainty as to 
many of the items in this statement, particularly some of those in 
the column of Exhibit No. 4 headed “ general bills” and aggregat- 
ing $10,688.68, for which no vouchers have been presented, makes 
the statement unreliable. In fact, the master understands that the 
defendants themselves have abandoned this statement in favor of 
their subsequent one, presented October 26, 1881, and known as 
“ Def’'ts’ Exhibit X ” or “ Exhibit C. B. Rice’s Cutting Account, Oc- 
tober 26, 1881.” According to this latter account the cost of operat- 
ing and. repairing defendants’ machines at work on contract cutting 
from June 1, 1871, to December, 1874, without including allowances 
for general expenses, was $63,914.60. It is claimed for this state- 
ment that each item in it is supported by its proper voucher. While 
the master has notexamined all of the vouchers in detail, itsufficiently 
appears that it is only by implication or surmise and not by any 
direct testimony adduced that some of them can be connected with 
the account. For this reason, and because the mode of accounting 
hereinafter set furth has seemed on the whole the more satisfactory, 
the master has chosen not to adopt Defendants’ Exhibit X. 

The mode of ascertaining the cost of defendants’ contract work, 
which seems the least subject to criticism and the most likely to 
approximate the truth, is to resort to the entries in defendants’ 
journal and cash book and to compare the entries therein with de- 
fendants’ ledger accounts. 

The journal shows that defendants, in connection with their con- 
tract work, opened various so-called “ consignment accounts ” (sucli 
as “Wheaton Quarry Company Cons’g't,” “Sheldon and Slason 
Cons’g’t,” “Stone Machine No. 1,” “consignment, :upply, and ex- 
pense,” &c., &c.), and transcripts of most of these ledger accounts 

are in evidence. The explanation of these accounts made 
212 by Mr. Upham, president of the defendant corporation, and 
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by Mr. Rice, the present book-keeper, is that these accounts 
are intended to represent on the credit side the amounts received 
from the quarries for work done and on the debit side the expenses 
connected with such work, so far as such expenses are separable 
from the general expenses of the company, which was engaged in a 
general machine-shop business. ‘The explanation is made that the 
“consignment, supply, and expense” account is a general account 
for those debits and credits relating to the contract work done with 
the diamond-drill machines which at the time could not conven- 
iently be distributed to the specific quarry consignment accounts. 
This, it is said, was rendered necessary by the course of business of 
the company, which was as follows: The company usually had an 
agent at Rutland, Vt., who had general charge of the machines in 
that vicinity. Supplies and repairs would frequently be bought by 
or be sent to this agent in gross instead of being sent to the indi- 
vidual machines at particular quarries, and the agent would use 
such supplies and repairs as occasion might require and at stated 
times make return simply of the amount consumed without specify- 
ing (which sometimes doubtless could not have been done easily and 
conveniently) the particular quarry where each nut or bolt or each 
pound of coal or gallon of oil was used. ‘The internal evidence of 
the books—the labor and machine-shop blotters, the day book, and 
the journal—seems fully to justify this view of these accounts. It 
seems to the master, therefore, that all items which, according to the 
books of original entry, are properly debited to these various con- 
sigment accounts, both the general account and tbe various special 
accounts, are proper charges to be made against the moneys received 
from the contract work done. Accordingly, the master has prepared 
from the journal entries and from the cash book the following ledger 
accounts, marked as “Schedule C,” showing the debits and credits 
on account of expenses incurred in direct connection, as he-under- 
stand it, with the cutting done by the defendants: 
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222 The separate accounts composing the foregoing Schedule C 

are made up to the end of the vear 1874, but after making 
proportionate allowance for the last six days of November and for 
the month of December (not included in the period of the account- 
ing) it appears that defendants expended in running and in main- 
taining the machines employed on contract work the sum of fifty- 
SIX thousand four hundred and thirty-four dollars and sixty-e ight 
cents ($56,434.68)* directly chi: irgeable thereto. 

The reason for making up these accounts to the end of the year 
1874, and then deducting a proportionate amount of the expenses 
for that part of the year (Nov. 24 to Dec. 31) not included in the ac- 
counting, is that many of the bills paid in the month of December, 
as appears by the journal entries, related in part to expenses In- 
curred prior to November 24, but without adequate data being found 
to properly distribute each bill to the respective periods of time be- 
fore and after that date. It has seemed to the master that the only 
equitable way of ascertaining the expenses belonging to the pe riod 
prior to November 24 is to ascertain the expenses of the entire year, 
“as by Schedule U, and then apportion the se between the Lwo parts 
of the year in the ratio of the receipts from cutting for the corre- 
sponding parts of the year. By Schedule B it appears that the “up- 
gregate receipts for cutting for 1874 were $28,011.05, and the amount 
corresponding to that part of the year subsequent to November 24, 
as stated in the summary, was $2,292.42. By Schedule C the ag- 
gregate expenses for cutting for the year 1874 were $20,051.37, and, 
by the rule above stated, the proportionate part of these expenses lor 

the time subsequent to Nov. 24 would be $1,712.68. It is 
23 ~=s thought also that it is only by bringing the accounts down to 

the end of 1874 and then making proportionate deduction for 
the time after Nov. 24 that due effect can be given to the item of 
$3,249.33 on the credit side of the “ consigument, supply, and’ ex- 
pense ” account, which ts testified to by defendants’ witness Rice as 
fm EHO supplies and repairs previously charged into this ac- 
count, but left on hand at the end of the vear. 

As to some features of the accounts composing “ Schedule C "— 
particularly sundry items that-have provoked sharp discussion—ex- 
planation seems necessary. ‘The accounts, it will be seen, conta.> no 
entries of the valuation of the machines when put at work in the 
quarries, although the journal shows that they were always charged 
into the proper consig hninent account at a valu: ation. The evidence 
shows the machines as on hand when the accounts were closed, and 
therefore it has not been deemed necessary to encumber the present 
accounts with cross- charge S. 

On journal page 285 appears the following entry : 


cP G @ Dewey cons g’t a) 8 ee 
P.,G. & Dewey, 1 mo. cutting twice entered__.... 443 §0 
P., G. & Dewey, claim for extra prices not allowed - 98 07 


* Decreased to $56,427.87 by allowances, as explained in final report. 
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C So far as concerns the item of $143.30, for which the journal would 
ig charge the P., G. & D. cons’g’t account as having been “twice en- 
rT tered,” the master is satisfied, on examination of the journal entries 
i | on pp. 270 and 280 relating to the same matter, that the item of 
- $443.30 was not twice entered, as supposed. The journal, in mak- 
- 4 ing the corrected statement of the July cutting on p. 280, made due 
it ; allowance for the amount ($443.30) previously entered on p. 270. 
é For this reason the above P., G. & D. cons’g’t account contains no 
r . entry corresponding to the above-quoted journal entry. 
S 224 The charges on account of the quarries, as above given in 
= the various quarry consignment accounts, are explained upon 
; the proved fact that the quarry companies frequently paid bills for 
e supplies or labor in connection with the contract machines and were 
subsequently reimbursed therefor. 
‘ The items relating to G. F. Case in the “ consignment, supply, and 
y expense ” account for 1873,as follows: $1,184.77, $11,603.69, and the 
succeeding item of $6,268.95, as well as the Case item, $843. 93, in the 
F same account for 1874, are explained as follows: * In the year 1873 
3 G. F. Case, an employee of the Sullivan Machine Co., undertook to 


P 7 do the contract work of said company in some of the quarries about 
, Rutland for twenty-seven (27) cents a channel foot. Case was with- 


out means, and the company was to furnish the machines, advance 
t . the funds for current expenses, and supply repairs, charging the 
. same to Case’s account. Case thought he could do the work inside 
; | the price named, and the president of the company testifies that he 
hoved Case would be able to do it, but he considered that, whether 
| he could or not, this arrangement would be a good way to secure 
) efficiency and economy. The evidence shows that long before the 


close of the season it became apparent that Case could not fulfil the 
eoutract, and another man, Story, was sent to aid him in the work. 
An account was opened with Case for that year, in which it was in- 
tended to debit him with all moneys, supplies, and repairs received 
by him for this work. A transcript of this account, as taken from 
defendants’ ledger, is in evidence. The master has carefully com- 
pared the same with the original entries in the journal and the cash 
book, and finds the various items of: the account justified by such 
entries. This account shows Case as charged in the year 1873 with 
$21,272.65, against which he received through the year various 

credits (shown by the journal to be for sundries furnished the 
225 quarry companies,sundries returned to foundry, &.), amount- 

ing to $379.06, leaving the aggregate net charges against him 
$20,893.59. The account is balanced December 31, 1873, by giving 
him credit for “sundries, $11,603.69,” “sundries, $3,020.95,” and 
“bal. to consignment account, $6,268.95.” Two of these three items 
are readily explained by reference to the journal, p. 386, where oc- 
curs the following entry: 


—— Cet nm 


*See Upham, Dec., 1881, Q. 9-88, X Q. 91-104, 116. 


20—146 
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"enmien OF ty 4... 8. OteGnicdennsiendeein $3,020 95 
Cons., sup., and ex. ac., his bill..............«. 1184 77 
Mach. shop (allowed on ch’ges and —, --- 992 ZO 
Cons., sup., and-ex. ac c., left on hand ex...----- 845 99 
C ons., sup. wand, ex. 42,9765; feet, at 27 (c ute mn 
ff ei Aig RR eR RE Tele AS SES 11,603 69” 


From this entry it is apparent that in balancing Case’s account at 
the end of the vear he was allowed $1,184.77 for moneys-expended 
in connection with the cutting business ; $992.25 on charges and re- 
repairs (which may mean that he had previously been charged 
for repairs not sent or that he had been charged at too high a 
rate, or it may mean that of the repairs sent him for the con- 
tract work the portion represented by this sum had been used for 
other purposes), and $843.33, the value of those repairs and supplies 
which he had received but had not used. Then, allowing him 
$11,603.69 (what, according to the rate agreed upon in his cancelled 
contract, he would have been entitled to receive for the work ac- 
tually done),it was found,in balancing his ledger account at the end 
of the year, that the work had cost, for labor, supplies, and repairs, 
the further sum of $6,268.95. This amount has never been collected 
from Case,and apparently no effort has ever been made to collect it. 
The master is satisfied, from the evidence of the books and the proofs 
generally, that the so-called contract with Case was of an experi- 

mental character at best, and virtually was abrogated long 
226 before the year closed, and that the company continued the 

work with the expectation that it would have to bear all the 
actual cost of it. 

Referring now to the several Case items in the general “ consign- 
ment, supply, and expense” account above cited, they are carried 
into that account for the purpose of- making the account show all 
the items directly connected with the cost of cutting which are not 
found in the special quarry consignment accounts, and in this the 
master has adopted the same course which the defendants’ book- 
keeper adopted at the time, as appears from the transcript of the 
ledger account in evidence. 

With the above explanation of the Case account and the jotr.al 
entries relating thereto, it is plain that the “consignment, supply, 
and expense” account should be charged with the $1, 184.77, allowed 
Case as per his bill, and with the two items of $11,603.69 and 
$6,268.95, which last two items, together with the $1,184.77, would 
represent the amounts actually expended through Case or in his 
name on cutting in the year 1873. In addition to this the “con- 
signument, supp ly, and expense” account should be charged with the 
$843.93, representing the sundries on hand at the end of 1873 
These had previously been charged to Case to be used on contract 
work, and, not having been used in the year 1873, were on hand for 
use in the year 1874. Case’s account being closed and properly 
credited with this item, the general “ consignment, supply, and ex- 
pense” account is to be correspondingly debited. 

Objection has been made to defendants’ consignment accounts on 
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the ground that when repairs were sent to Case, or whoever else was 
in charge of the machines at Rutland, they may have been used to 
repair machines that had been solid; but the testimony is explicit 
that whenever this was done it was the duty of the agent to report 
all such matters to the home office, and that then the con- 
227 = signment account would receive a corresponding credit and 
the proper quarry would be charged.* Mr. Upham, Mr. Rice, 
Mr. Story, and Mr. Roys all testify to this effect. This would have 
been the proper thing to do, and presumably it was done. Various 
of the credit items in the above “ consignment, supply, and expense ” 
account are shown by the journal to be of this very character—e. 9., 
the credit item, $544.93 for “ sundries,” under date of Sept. 30, 1874, 
is explained by journal entries on p. 451 to be for various supplies 
reported by P. P. Story (at the time in charge of the contract ma- 
chines at Rutland) to have been furnished to four different quai “ies, 
which are named, with their respective amounts. The amount of 
repairs supplied in this way to machines sold was small. Ordi- 
narily such repairs were furnished directly from Claremont and 
charged directly to the quarry accounts. The witnesses state this 
and the books show it conclusively. 
The follo-vving-named entries found in the journal, for the reasons 
hereinafter given, are not included in Schedule C. 


(1.) Entry in journal at p. 357: 
“Sutherland Falls M. Co., dr. to S. F. M. Co. cons’g’t.... $274 15 


, 


‘ 
Cutting in August, viz., 45614 feet @ 60c.’ 


This, as shown by the journal, was not posted into the ledger. 
Manifestly it isan erroneous repetition of the July cutting entered 
in journal at p. 346. The August cutting is found in J. at p. 361. 


(2.) Entry in journal at p. 357: 
* Eureka Marble Co., dr., to Eureka M. Co. cons’g’t..---- $675 00 
Cutting in August, viz., 1,350 feet @ 50c.” 


This was never posted into ledger, and manifestly was an 
P . . . 2 5 . . a” , 
228 erroneous repetition of the July cutting entered in journal at 
p. 349. The August cutting is found in J. at p. 361. 


(3.) Entry in journal at p. 366: 
“Columbian Marble Co., dr., to Col. Mar. Co. cons’g’t.._~-~- $390 55 
Cutting in Sept., viz., 65044 @ 60c.” 


This was never posted into ledger. Manifestly it is an erroneous 
entry. 

The August cutting is entered in J. at p. 361. The Sept. cutting 
is entered in J. at p. 371. 

In the foregoing statement, Schedule C, the amount charged 
against the Eureka Marble Co. for the month of Sept., 1872 
($769.60), seems fully warranted by the journal entry on p. 280, al- 


*See Upham, Dec. 1881, Q. 35-’8, X 116; Rice, Oct. 1881, X Q. 76-91. 
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though it does not appear in the transcript of defendants’ ledger 
account with Eureka Marble Co. cons’g’t. Manifestly it was an error 
not to include it in such account. 

Recurring now to the amount shown by the accounts composing 
Schedule C to have been expended directly upon the contract work 
($56,434.68), the question arises whether there should not be added 
to it, in ascertaining defendants’ “ gains, profits, and advantages,” 
some sum, to be determined on an equitable basis, on account of the 
general expenses of the corporation; also a further amount on ac- 
count of the depreciation of the machines. 

It seems to the master that some allowance should be made on ac- 
count of the general expenses of the business of the Sullivan Ma- 
chine Co. It is undoubtedly the case that the repairs sent to the 
contract machines were entered in the journal, and consequently are 
charged in the above-stated consignment accounts at figures some- 

what above the bare cost of the material and the labor put 
229 upon it, but, as the master understands, this was done by 

way of apportioning to these repairs certain general expenses 
pertaining directly to the machine-shop or foundry (such, for exam- 
ple, as the wages of the foremen), but that it does not include a full 
allowance for the more general expenses of the defendants’ business. 
These expenses are stated by Mr. Rice, the book-keeper, to be from 
January 1, 1872, to December 1, 1874, as follows: Interest balance, 
$2,984.92; stationery, $745.60; insurance, $2,578.85; general ex- 
penses, inclucing salary of officers and some other expenses not cov- 
ered by the pay-roll, $26,147.93; freight bills paid at Claremont, 
$4,989.69 ; taxes, $484.44 ; general repairs to real estate, $990.83 ; rent 
of pattern store-house, $76.28 ; advertising, $297.94 ; sundries, $217.70; 
estimated rent for real estate and water-power owned by the Sullivan 
Machine Co., $14,000. 

Leaving out the amounts above named for insurance, for taxes, 
for sundries, and for rent of the real estate and water-power owned 
by the defendants (which do not seem to be proper items to be in- 
cluded in establishing the basis of an apportionment—Steam Stone 
Cutter Co. vs. Windsor M’n'f’g Co.; 17 Blatck., 24), the aggregate 
general expenses from January 1, 1872, to December 1, 1°74, is 
$36,233.17. Adding to this a proportionate sum for the seven 
months of 1871 included in the accounting, and deducting a pro- 
portionate amount for the six days in November, 1874, not included 
in the accounting, the amount will be $43,272.73. The journal 
shows, upon a computation made by the master, that the total labor 
of the machine-shop from June 1, 1871, to December 1874, was 
charged at $67,048.92, and that of this aggregate $29,330.33 was 
charged to “stone-machine account,” to the various consignment 
accounts, and to Case (in the year 1873). The labor thus charged to 
stone-machine account is abundantly shown to be on account of the 

construction of new diamond-drill machines, while that 
230 charged to Case and the consignment accounts is for repairs 
of machines employed in cutting. It would seem fair to ap- 
portion the general expenses as above given between the diamond- 
drill business and the other work of the establishment in the ratio 
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of the respective labor charges in the machine shop ; and the amount 
of the general expenses thus apportioned to diamond-drill machines 
is to be again distributed between the machines sold and those used, 
and here the only available equitable basis is to make the distribu- 
tion in the ratio of the relative amounts received by the defendants 
for machines sold and for cutting done—that is (as hereinbefore 
shown), in the proportion of $72,446.25 to $74,164.65. Upon this 
basis of calculation the allowance to be made to defendants on ac- 
count of general expenses in ascertaining the net receipts from cut- 
ting will be $9,571.50." 

In addition to the above allowance to the cutting business on 
account of general expenses, defendants urge a general and indefinite 
claim to still further allowances on the ground that they were pio- 
neers in the development and introduction of a new channeling ma- 
chine; that this machine was necessarily of slow growth and in- 
volved many changes of an expensive and unremunerative char- 
acter; that by reason thereof their diamond-drill business, including 
the entire period from its commencement in 1869 down to the end 
of 1874, was a source of loss and not of profit, and that therefore 
equity would dictate that the expenses should be so apportioned that 
no one branch of the business should be made to appear to have real- 
ized a profit. 

In answer, it is to be said, first, that it is not established to the sat- 
isfuction of the master that defendants’ diamond-drill business has 

been conducted at a.loss ; secondly, defendants do not show in 
231 any tangible form, norotherwisethan by general statements and 

surmises, what these other general expenses are; and, thirdly, 
it is not seen upon what ground the profits made between June, 
1871, and November, 1874, should be reduced by reason of the ex- 
traordinary expenses connected with the development of the busi- 
ness in its earlier days and at a time when complainants had no'in- 
terest in the Leschot invention. 

As to the alleged depreciation of the machines from use, the mas- 
ter sees no ground upon which to make any allowance therefor. 
There is no evidence that the machines were not as serviceable on 
the 24th of November, 1874, as when they were first put to work ; 
and,in fact, assuming that.parts when worn or injured are replaced, 
there seems no good reason why the lifeof the machines may not be 
prolonged indefinitely. At any rate, the defendants appear to have 
kept their machines in full working condition. 

From the above the cutting account stands as follows: 


Whole amount rec’d for cutting from June 


. 1871, Now: 4 1674 ........3.2 2 aaa 
Expenses, as pet consignment accounts... $56,434 68 
Allowance for general expenses -....---- gee be 


66,006 18 


NOt TORIIN...n wwe cen cncconcncennd snes shun Sane 


* Changed in final report to $9,454.67 
t Changed in final report to $6,474.42. 
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232 Assuming that the above amount ($8,158.47) represents the 
profits of the defendants from the use by them of the infring- 
ing machines, it remains to be considered what part of this sum 
constitutes the “ gains, profits, and advantages” aceruing from the 
presence in the machines of the patented invention of Leschot. 

Defendants urge that a channeling machine provided with “ core 
bits” (annular boring heads), such as alone are shown and described 
in the Leschot patent, would not be practical and could not success- 
fully compete with the Wardwell and other steel-drill channel-chop- 
ping machines which have been in use for years; that it became 
necessary to a practical diamond-drill channeler to close the head 
so as to cut all the rock within the hole and to provide the tool with 
sleeves and guides to secure perfect accuracy of direction in the holes 
bored: that the “solid” head, as defendants’ conical bit is called, is 
the subject of a patent, as is also the “ guiding sleeve ” used to form 
the first set of holes, and the Case guide used to form the intercut- 
ting holes, and that great study and ingenuity have been expended 
in devising and organizing the complete machine, various features 
of which are the subjects of patents purchased by the defendants for 
the special protection of this business. Without the modifications 
of and the additions to the Leschot invention, made or purchased 
and controlled by defendants, they assert that the Leschot devices 
would be of no value whatever for channeling uses, for which alone 
defendants have used them, and henee, they urge, such modifica- 
tions and additions are, to say the least, as valuable and as inti- 
mately connected with the profits made as are the diamond tool and 
the hollow drill rod of the Leschot patent. They also assert that 
the burden of proof is on the complainants to establish the basis on 
which to apportion the aggregate net profits between the inven- 

tion of the patent in suit and the other inventions or features 
233 embodied in the machines and that, as complainants have 

not attempted to do this, they cannot recover more than nom- 
inal damages. 

The master does not agree with the defendants in the proposition 
that the burden of proof is on the complainants to distribute the 
profits among the various parts of or the various inventiorm m- 
bodied in the machine. If the patented invention had been an im- 
provement of an existing mechanism and defendants, without 
license, had applied an infringing device to such existing mech- 
anism, undoubtedly such would be the law. But that is not the 
present case. Leschot invented a new rock-boring tool and not a 
mere improvement of a previously existing tool. His invention, as 
the master understands the patent to be interpreted by the court, is 
radical and constitutes the foundation of a new class of mechanism 
and one which has proved of great value in the art to which it per- 
tains. Under these circumstances, if the defendants, in order to 
gain a foothold in a new industrv, have found it necessary to make 
use of the Leschot invention, but in doing so have chosen to modify 
it in certain respects in order to secure a fancied or a real economy 
and superiority, itis believed that they should establish the extent 
of the advantage which such modifications have contributed to 
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the working of their machines. This would seem to be in accord- 
ance with the view of the Supreme Court in City of Elizabeth vs. 
Nicholson Pavement Company (97 U. S., 126). 

If, in opposition to the above, it should be said that Leschot’s rock- 
boring tool was not a radically new departure in the art, but was 
simply an improvement upon the old Herman tool, the improve- 
ment consisting in attaching Herman’s diamond-armed cylinder to 
a tubular drill rod through which a supply of water could be forced 

(the existence of hollow boring rods adapted to receive a sup- 
234 ply of water under pressure being old in the arts in other 

connections, as appears from the article of M. Fauvelie in Le 
Technologiste for the year 1847), and by means of which it could 
be driven into the rock with a positive rotary motion, instead of 
progressing by the force of gravity,as in Herman’s own use of the 
tool (which is believed to put the case the most favorably for defend- 
ants), a sufficient answer would seem to be that the doing of this 
very thing produced a tool or mechanism capable of an entirely 
different class of work from any for which the old tool had been or 
could be used. It certainly would be of no avail for the defendants 
tocompare the profits which they have made with the profits which 
they might have made had they used the gravity boring head of 
Hermann, since it will not be questioned that a machine with such 
a tool would have been, during the period comprehended in the ac- 
counting, wholly impracticable for channeling. 

On examining into the character of the alleged improvements 
upon the Leschot drill and additional inventions which defend- 
ants claim to have embodied in their channeling machines, and to 
which they claim that whatever of success their machines have 
attained has chiefly been due, the master finds as follows: So far as 
regards the general organization of the machines—the boiler, the 
engine, the frames and the mounting of the same, the feed devices, 
the reversing mechanism, the track, and the appliances for securing 
accuracy of spacing—it seems to be established that these do not in- 
volve anything vital or material which might not be supplied, and 
presumably was not supplied, by the exercise of that measure of 
mechanital skill which is available in any well organized machine 
shop. If upon some minor features of these parts patents have 
been granted, it can hardly be contended that such parts might 
not in practice be replaced by devices free to the public and known 

tu the shops. All of these parts, then, are to be looked 
235 upon merely as concomitants of the diamond drill or boring 

head, without which there is no reason to suppose that de- 
fendants would have made them either for sale or for use. Not in- 
volving any vital invention, it is not thought that defendants are en- 
titled to special allowance on account of them. 

As regards the drill bit itself and the devices for guiding it, con- 
sidered in their final and most approved form, the master considers 
the weight of evidence to be that defendants’ machines are thereby 
made more efficient and economical than if provided with core bits 
of the Leschot pattern and without the Case intercutting guide and 
the loose collar or sleeve. The testimony relating to the relative 


160 THE AMERICAN DIAMOND DRILL CO. VS. 


performance of the “ core” bit and the “ solid” bit is very conflict- 
ing and largely speculative. Love and Ball, the mechanics who 
organized defendants’ machines, tried the core bits, and undoubtedly 
in good faith, and Ball testifies that they abandoned it because of 
the difficulties encountered in using it in the marble quarries, the 
nature of which difficulties he and other witnesses of the experi- 
ment state in détail. The substitution of the solid or conical bit im- 
proved the first or experimental machine, so that Ball and bis asso- 
ciutes were encouraged to proceed in the building of other and im- 
proved machines. 

[t does not appear, however, that the first machine, a six-spindle 
drill, was ever a really successful machine, even with the solid bits, 
although it was sold. The probability is that much of the difficulty 
found with it in the first tests was the result of imperfection in its 
construction otherwise than in the form of the bits. The subsequent 
machines differed from it in various material respects. ‘The some- 
what elaborate experiment made in behalf of complainants upon a 
single selected block of marble to demonstrate the feasibility of chan- 
neling with a core bit does not seem at all conclusive of the question 

of relative economy. While it proves that under favorable 
236 circumstances, and such as never occur in practice, the core 

bit can be made to cut channels in marble, it does not 
demonstrate that it can be relied upon to compete commercially with 
the existing steel-drill machines, which have gained such a place in 
the art as to establish the maximum price for channeling work. 
On the whole evidence, however, it would seem that for channeling 
a machine with defendants’ solid conical bits and provided with 
suitable guides is to be preferred to one with annular or core bits, 
but unless it can be made to appear that the core bit cannot in prac- 
tice be used for this purpose at all (which proposition seems not to 
be justified by the evidence), the masterdoes not find in the evidence 
any way of determining the relative advantage of the two forms of 
bit, and, as the burden of proof rests upon the defendants to estab- 
lish the measure of superiority of the one over the other in order to 
secure the benelit.of a corresponding apportionment of the profits, it 
must be held that they are not entitled to any allowance of this. -- 
count. . 

Much testimony pro and con has been given in regard to the loose 
collar or sleeve which defendants use, and which is the subject of 
patent No. 92014, granted to Case June 29, 1869, as aisoin regard to 
the intercutting guide patented to Case March 22, 1870, No. 101,095. 
Defendants contend that these devices are very valuable; that they 
are inventions made necessary by the imperfect and unprofitable 
working of the machines as at first constructed, and that whatever 
of profit defeudants have made has been since the invention and 
adoption of these parts. The functions of the first of the above de- 
vices, the loose collar, is to guide the tool while cutting the first holes 
so as to make the holes as nearly straight as possible. The function 
of thesecond device is to guide the tool while intercutting or removing 
the web between a first hole and thehole being bored, and it does this 
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by moving down in the first hole as the tool descends 
237 in boring the adjacent hole, thus holding the tool to its proper 

direction. This last device is essentially new, being different 
both in function and effect from ordinary machine-shop devices for 
spacing distances for holes to be bored, and there is no doubt that 
the practical adoption of the invention by defendants has relieved 
them from losses to which they were previously subjected by reason 
of imperfect work caused by the deflection of the drills from straight 
lines and consequent damage to the marble in raising. It appears, 
however, that the intercutting guide was not jeomenen, adopted by 
defendants until the winter of 1873-’4. Story’s testimony as to the 
history of the invention is explicit.* It was made and tried in 
1872. In 1873 it was putin two of the machines,and in the winter of 
1873-4 all the machines were fitted with it. It thus appears that the 
greater part of the cutting done was without the aid of this guide, and 
defendants have failed to show to what extent their profits were in- 
creased after its adoption. That it was not vital to their business is 
proved by the fact that for years they did cutting without it. An analy- 
sis of the tables hereinbefore given shows that, notwithstanding the 
general adoption of the Case guide by defendants in 1874, their profits 
for that year forthe amount of cutting done were, for some reason, less 
than for the year 1872. The “loose collar” or sleeve patented in 1869 
appears to have been placed on all the machines used by defendants 
after June, 1871. It would seem, however, that the only difference 
between this device and a guide formed by simply elongating the 
body of the drill bit (which was matter of public right) is increased 
durabilitv. The loose collar is intended to stand still; consequently 
it will wear less. What the economy resulting from this difference 
amounts to is not shown. Mr. Ball, when inquired of respecting it, 
declined even to estimate it. For the reasons thus indicated the 

inaster is of the opinion that defendants are not entitled, in 
238 estimating their profits, to any allowance, because of the use 

which they have made of the Case “ loose collar” and the 
Case “ intercutting guide.” 

As opposed to any mode of estimating the cost of defendants’ con- 
tract work to be obtained from their books, complainants, alleging 
that the books are not to be relied upon for any such purpose, have 
presented estimates of the cost of such work. The master does not 
think that any one of these should be adopted. The books, for the 
reasons hereinbefore set forth, seem to afford a reasonable solution 
of the problem; and, again, complainants’ estimates do not seem 
meritorious. 

Roy’s statement to the effect that he once concluded from a study 
of the matter that he could afford to do the contract work of the 
Sullivan Co., keeping the machines in repair, and pay a royalty of 
fifteen (15) cents a foot, is without value. He never made a propo- 
sition to do the work on such terms, and it does not appear that he 
was really competent to estimate. He certainly overestimated the 


* See also Ball, Feb., 1881, X Q. 275-285, 368. 
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month, when it does not much, if any, exceed 40 feet per day. 

Ward is not shown to have any competency to estimate. His esti- 
mate placing the cost of channeling at a fraction over twelve (12) 
cents is manifestly absurd. The cost of the carbons alone, used in 
repairing defendants’ drill bits, according to the testimony of Mr. 
Ball, who kept an accurate account of them, would be more than 
half of that amount. 

The estimate of General Tompkins, who places the cost below 
twenty-five (25) cents a foot, while undoubtedly reflecting the honest 
conviction of the witness, is not fortified by such a statement of de- 
tails and by such practical experience with this particular class of 

machines and such knowledge of all the varying conditions 
239 under which channeling machines are operated in marble 

quarries (work differing widely in its details from the work 
of prospecting drills, in regard to which the witness undoubtedly 
stands as an authority without a superior) as to justify its adoption, 
so long as any other mode of reaching a conclusion is available. 

From the foregoing it appears to the master, and he accordingly 
so finds, that the “ gains, profits, and advantages” which defendants 
received from the use which they made of the Leschot invention in 
the channeling machines which they operated from June 1, 1871, to 
November 24, 1874, amount to eight thousand one hundred and 
fifty-eight dollars and forty-seven cents ($8,158.47).* 

[t remains to consider “the gains, profits, and advantages” re- 
ceived by the defendants from the use of the patented invention of 
Leschot in the machines which they have made and sold within the 
period of the accounting. 

These machines, as shown by Schedule A, are eleven two-spindle 
machines, twelve gadders, and two three-spindle drills, and the ag- 
gregate of the moneys collected for them was $72,446.25 

No attempt is made to show from defendants’ books the actual cost 
of each of these machines, nor, in fact, the aggregate cost of them all. 

Defendants’ book-keeper testifies, in effect, that it is impossible to 
make up an account that will show this with even approximate ac- 
curacy. In the absence of accurate data estimates of the cost of such 

machines have been submitted. At the request of complain 
240 = ants’ counsel Mr. Ball, who organized and superintended the 

building of the infringing machines, has made an _ esti- 
mate of the cost of building the gadders and the two- spindle machines, 
said estimate forming sheets 3, 4, and 5 of the paper in evidence 
marked “Exhibit Ball’s Estimates ;” oad complainants have also 
examined upon the same point Mr. Reynolds, of the Delamater Iron 
Works. 

Ball’s estimates will be first considered. “These estimates,” Mr. 
Ball says, “ on the face of the written estimates do not include my 
own time, which was devoted to the construction of the drijling ma- 
chines, nor the cost of tools nor any office, incidental, and travelling 
expenses.” Aside from these factors he estimates the cost of the two- 


*Changed in the final report to $6,474.42. 
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spindle upright drill sold to D. L. Kent & Co. (understood to be a 
fuir type of that class of machines) to have been, including two drill 
bits or heads, $3,095.84. Nine of the so-called “ channelers” were 
of this tvpe,and at this rate their aggregate cost would have been 
$27,562.56. As the above estimate includes $542.50 for a boiler and 
boiler appliances and two of the said nine machines were sold with- 
out boilers this aggregate should be reduced by $1,085.00, leaving 
the amount $26,777.56. 

Two of the so-called “channelers” were for tunneling, and these 
Mr. Ball estimates, allowing for three drill heads, to have cost $2,559.36 
each or, in the aggregate, $5,118.72. These two machines were sold 
without boilers, and boilers are not included in the estimate. 

The cost of the “ gadding machine” sold to Maxwell and provided 
with two drill heads Mr. Ball estimates to have been $1,096.44. As- 
suming this to have been an average gadder, the twelve, at this rate, 
cost $13,157.28; or, allowing for the absence of boilers not supplied 
with three of the machines, at the estimated cost of $206.00 each, 
the amount is $12,539.28. 

No estimate is furnished by Mr. Ball of the cost of the two three- 
spindle drills, the aggregate price charged for which appears to have 

been $5,280.27. If it be assumed that the cost of these ma- 
241 chines sustained the same relation to the price charged for 
them as the estimated cost of eleven two-spindle drills sus- 
tained to the price charged for such machines (which, in the absence 
of a better basis of calculation, would seem reasonable) the cost of 
these two three-spindle machines, according to the data included in 
Mr. Ball’s estimate, may be set down at $2,975.67. 
The account will then stand as follows: 


Cost of 9 two-spindle upright drills-....-.-----.-.--. $26,777 56 
ya 4 tomer. © canadien celiel 5,118 72 
© © U2 GREE ccice cons uccece sequndiiesusquesma ae 
“ “ 2 three-spindle drills ....-.-- snide ipa dibitttaselia 2.975 67 
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Mr. Ball’s estimates, as above explained, do not purport to include 
any due and sufficient charge on account of the general expenses of 
the defendant corporation. There would seem the same reason for 
adding to the estimated cost, as above given, an allowance for gen- 
eral expenses as existed in the ascertainment of the cost of the con- 
tract cutting. Inthe master’s opinion the apportionment of general 
expenses to the cost of machines sold should be made on the same 
basis as in the case of machines used. The general expenses to be 
apportioned, as before ascertained, are $43,272.73 ; the entire labor 
charges in the machine-shop for the period of the accounting are 
$67,048.92: the labor charge to the aggregate diamond-drill busi- 
ness for machines built and for repairs on machines used amounts 
to $29,330.33, and the amounts received, respectively, from the sale 
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and from the use of machines are $72,446.25 and $74,164.65. Ap- 
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will be found that $18,921 of the same belongs to the combined 
diamond-drill business, and apportioning this amount between the 

machines sold and those run on contract in the ratio of the 
242 respective aggregate amounts received from these two classes 

of machines it will be found that that portion of the general 
expenses apportionable to the machines sold is $9,349.50* Adding 
this amount to the aggregate cost, as indicated by Ball’s estimates, 
the entire cost will be $56,760.73.7 

The master understands it to be conceded by complainants’ coun- 
sel that, after ascertaining the cost of the infringing machines that 
were sold, the defendants are entitled toan allowance for manufact- 
urer’s profits, and that ten per centum of the cost Is the usual and a 
reasonable allowance on this account. Increasing $56,760.73 by ten 
per centum, the amount becomes $62,436.80. Deducting this last 
amount from the aggregate receipts for machines sold ($72,446.25), 
the apparent profits derived from the building and sale of the 
twenty-five infringing machines (eleven channelers, twelve gadders, 
and two 3-spindle drills) amount to $10,009.45. 

If it be important to ascertain the entire cost of these machines 
with a view to determine the profits made on the entire machines, 
and not simply on the drill heads and the drill rods, the master 
deems the estimates of Mr. Ball to be more intelligent and reliable 
than those of Mr. Reynolds. The latter witness, although a man of 
large experience in building machinery, is far from exact in his testi- 
mony. In one deposition he states that the Delamater Iron Works 
have built the diamond-drill machines for the complainants at prices 
that amount toless than thirty cents a pound,and that this left a mar- 
gin of profit; but in a later deposition he puts the figures at from 
“ thirty to fifty” cents a pound, claiming that the rule of his estab- 

lishment is to be satisfied with a ten per cent. margin as manu- 
243 = facturer’s profits.** This one discrepancy in the testimony 

of this witness seriously impairs the value of any inference 
to be drawn from his testimony in regard to the cost of defendants’ 
machines; but, aside from this, it by no means follows that because 
complainants’ machines, understood to be built in large number, 
van be constructed at a stated price defendants’ machines, wi. 7h 
differ from the former in many particulars, can be built at the same 
price. 

It does not seem to the master that anything should be allowed 
from the profits on the machines sold ($10,009.45) on account of the 


- patented invention of defendants or the general mechanism which 


they have used in organizing this machine. So far as concerns 
their alleged improvements—such as the conical form of the bit, the 
louse sleeve or collar, and the intercutting guide—while they may 
have contributed in some measure to the perfection of the machine, 
it does not appear that defendants procured a higher price by reason 
of them. On the gadders the intercutting guide, of coursé, was not 


*Changed in the final report to $9,466.33. 
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** Dep’n of Dee., ’80, Q. 24, and dep’n of April, ’81, Q. 26, 28. 
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used, nor is it pretended that the loose sleeve is essential. On the 
channelers the loose sleeve was generally used, but there is no reason 
to think that the machines would not have sold as readily and at as 
high a figure if, instead of the loose sleeve, the drill bit had been 
made with an elongated solid body. Some of the channelers were 
sold without the intercutting guide, and the price paid was the same 
as for the machines with it. The principal question arises in con- 
lection with the soiid or conical head. If it were established that 
a channeler with core bits would not be practicable an apportion- 
ment of profits on account of the modification which defendants 
have made in the form of the bit would become necessary, but the 
proofs do not support the supposition. As before stated, it appears to 
the master that the “solid ” bit is on the whole better for channeling 

than the “core” bit, although the latter might be used. 
244 What the measure of its superiority is has not been shown, 

and perhaps under all the circumstances it would be impos- 
sible to show it. At any rate, if, as the master holds, the burden of 
proof is upon the infringer to establish the advantage arising from 
the use by him of a modification of the invention infringed upon 
when that invention is not a mere improvement upon an existing 
mechanism, but constitutes, as in the present case, a distinctively 
new creation, the defendants here cannot avail of the uncertain ad- 
ditional advantage which they may have received from making 
their bits conical rather than annular, since they have failed to 
point out the amount of such advantage. 

While the above computation has been made by the master to 
show the profits of defendants upon the machines sold, some ques- 
tion has arisen in his mind whether in the case of these machines 
defendants are to be charged for profits upon the entire structure or 
only upon the boring heads and the tubular drill rods, which are 
the specific devices covered by the second and third claims of the 
Leschot patent. 

If, as complainants contend, all the parts of the machines made 
and sold by defendants, other than the infringing drill bits and drill 
rods, were such as required no invention to supply in connection 
with such bits and rods, and such that they or equally efficient de- 
vices might have been supplied by any skilled mechanic without 
infringing upon any valid patents, why might not the customers of 
the defendant corporation have bought their drill heads and drill reds 
from said corporation and built the machines themselves by adding 
the other necessary parts, and in such event could the defendants 
have been held accountable for profits beyond those arising from 
the sale of the heads and rods alone? Would it not have been 

necessary in such case for the complainants to seek their 
245 further remedy by proceeding against the users of the ma- 

chines? And how is the case different when the users of the 
machines have chosen to buy from the defendants not only the parts 
which technically infringe the claims of the patent in suit, but all 
the other and non-infringing parts used in conjunction with the in- 
fringing devices to make up the organized machines’? 
It does not appear that the defendants have made a business of 
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manufacturing and selling drill heads to the trade. They have in 
some instances supplied extra drill heads to the purchasers of their 
machines, but, so far as appears, have never sold diamond drill 
heads or bits to other persons. Their business has been the manu- 
facture and sale (or use) of channeling machines, gadding machines, 
and the like, and there is no reason to suppose that they would ever 
have made and sold diamond drill bits otherwise than’ in connec- 
tion with the machanisms that goto make up the complete machines 
in question. Under these circumstances the master is of opinion 
that complainants’ claim against the defendant corporation on ac- 
count of the machines sold should not be limited to the drill bits 
and rods, but should embrace the entire machines. 

For the foregoing reasons it seems to the master, and he accord- 
ingly so finds, that the “ gains, profits, and advantages” which de- 


fendants received from the presence of the Leschot invention in the 


machines which they made and sold from June 1, 1871, to Novem- 
ber 24, 1874, amount to ten thousand and nine dollars and forty-five 
cents ($10,009.45).* 

[t remains to ascertain “the damages in excess of profits” suffered 

by the complainants by reason of the infringement. 
246 Commercially, the business of the American Diamond 

Drill Company was the manufacture and sale or use of pros- 
pecting drills and of drills for boring blast holes. The company 
never made a channeling machine nor a gadder, nor were their 
prospecting drills or their drills for boring blast holes practically 
adapted for channeling or gadding in competition with the prior 
existing percussion drills. It does not appear that the company had 
an established license fee for the use of the Leschot invention even 
in those classes of machines which they did make and sell. 

Complainants having no established license fee for the use of the 
invention, and not being engaged in a line of business which was 
interfered with by the defendants’ machines, it seems clear that the 
damages they have suffered are merely nominal. 

The suggestion is made that complainants stood ready to supply 
the quarries with channeling machines and gadders containing the 
patented invention, but were excluded therefrom by the fact that 
defendants forestalled them by the introduction of the infringing 
machines, for which reason it is suggested that complainants have 
been damaged at least by the loss of that market which defendants 
have secured. 

In answer to this position there seems to the master no good rea- 
son to suppose that the complainants would have made any chan- 
nelers or gadders even if defendants had never entered on a similar 
enterprise. The eighteen channelers, the twelve gadders, and the 
two three-spindle drills made and sold or made and used by the 
defendants have fallen far short of supplying the entiré available 
field for these classes of machines. The president of the defendant 
corporation testifies that not more than one in a hundred of the 
quarries in the country are supplied by that company (Upham, Ap’ 


* Changed in the final report to $9,870.94. 
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26, 1881, Q. 71); and the president of the corporation com- 
47 _— pilainant testifies that there are a“ large number” of marble 

quarries in New York State (in which State the defendants 
have but two machines) and that there are “hundreds of other 
quarries where channelers and gadders” could be used advanta- 
geously. (Tompkins, Apr. 12, 1881, Q. 98.) The fact that complain- 
ants never placed a single channeler or gadder in any one of these 
“hundreds of other quarries” not occupied by the defendants would 
seein conclusive that it has not been defendants’ infringement that 
has kept them out of the market. 

[In conclusion, then, the master finds that the “ gains, profits, and 
advantages ” arising to the defendauts from the use by them of the 
inventions covered by the second and third claims of the Leschot 
patent from June 1, 1871, te November 24, 1874, were ten thousand 
and nine dollars and forty-five cents ($10,009.45) on machines made 
and sold and eight thousand one hundred and fifty-eight dollars and 
forty-seven cents ($8,158.47) on machines made and used on contract 
work, making the aggregate $18,167.92,* and that there have been 
no “ damages in excess of profits” suffered by the complainants by 
reason of defendants’ manufacture and sale or use of infringing 
machines. 


i 
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248 Upon the reading of the foregoing preliminary report to 
the parties counsel for the complainants filed the following 
written objections and requests on the part of complainants: 

The complainants herewith present their objections to the report 
of the master herein as read to them and submitted for their sugges- 
tions and objections in galley proof, reserving the right agreed by 
stipulation to make exceptions to the said report when filed, without 
being limited to such exceptions as would be covered by the objec- 
tions and requests herein stated as follows : 

First. Complainants object to that portion of the master’s report 
which allows the defendants for general expenses in the cutting or 
contract accounts the sum of $9,571.50, or any sum whatever, for the 
reasons that this amount is not found upon the statement of any 
witness properly supported by such proof as would permit the same 
to be charged against the complainant in any properly stated ac- 
count; that it is the sjatement of an officer of the company who was 
not an officer at the time these alleged expenses were incurred ; it is 
a statement that is estimated by such officer, wholly unsupported by 
any proofs, such as entry in the books of the defendant corporation 
or by the statements in detail of those persons who are now connected 
with the company and who have been called as witnesses by the de- 
fendant and to whom a portion of such general expenses were alleged 
to have been paid in nian and as disbursements by them, and for 
the further reason that the books of the defendant show that such 
general expenses have been already included in the expenses allowed 
by the master in the profit charged by and allowed to defendant in 
its labor and merchandise account, including profits on diamonds 
used. 


eI cen ne — nena pm mmm 


* Changed in the final report to $16,345.36. 
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Second. Complainants’ counsel objects to the report of the master 
wherein he admits tle statement of G. F. Case as showing the ex- 
penses for contract cutting done under the superintendence of said 

Case for the year 1873, for the reason that said statement 
249 contains entries of payments to Case entirely outside of any 

payments required for or connected with such cutting, and 
requests the master to find that the only amount which should be 
allowed for contract cutting for the year 1873 should be the amount 
for which a contract price was made with said Case, viz., 27 cents 
per foot, and make the total amount which should be allowed Case, 
or for any expenses connected with contract cutting for the year 
1873, the sum of $11,603.69, the same being the contract price for 
such cutting done by Case in said year 1873. 

Third. The complainants object to the finding of the master for 
the reason that on the amount found by the master to be the profits 
or saving made by the defendants during the period covered by this 
accounting interest on the same has not been computed and allowed 
the complainants from the date of the interlocutory decree herein. 
Complainants’ counsel requests the master to amend his report so 
as to include interest on the amount which he shall find for the said 
gains, profits, and advantages from contract cutting, computing the 
same from the date of the interlocutory decree up to the date of the 
filing of his report herein. 

Steam Stone Cutter Co. v. Windsor M’f’g Co., 17 Blatch., 33, 
o4, 30. 
Steam Stone Cutter Co. and Windsor M’f’g Co., 18 Blatch., 48, 


Machines Sold. 


Fourth. Complainants object to the finding of the master wherein 
he has omitted crediting the complainants with the price of the 
channelers sold to the Brandon Statuary Marble Company for 
$5,000 and has charged the complainants or credited the defendants 
with the amount of cost of such machine, and request the master 
either to allow the complainants the sum for which said machine 
was sold or to deduct the amount allowed to the defendants as the 
cost of such machine. ‘There is no proof that the debt for the full 
price of the machine is a bad one and has not been collected by re- 
ceipt of value of some kind or is not collectible. The possession 
of a good right of action for price of goods sold against a solvent 
defendant is as much “ profits” as cash. 

Steam Stone Cutter Co. vs. Windsor M’f’g Co., 17 Blatch., 
p. 27. 


Fifth. The complainants object on the same grounds as stated in 
the fifth (fourth) objection to. the crediting to the complainants or 
charging the defendant with the sum of only $1,000 for+the three- 
spindle drill sold to Hollister for the reason that the said drill was 

sold for the sum of $2,800, and complainant has been charged 
950 or the defendants credited with the whole cost of said three- 
spindle drill, to wit, $ , and request the master either to 
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allow the complainants the full sum of $2,800, for which said drill 
was sold, or to proportionately deduct the alleged cost of said ma- 
chine for same reasons as above stated. 

Sixth. Complainants object to the allowance of $9,349.50, made 
by the master for the general experises connected with the con- 
struction and sale of machines, as having been already computed 
and allowed in the alleged cost of the machines, as not being sup- 
ported by any proof, and including the general expenses connected 
with seven machines constructed, but not sold, and still in the pos- 
session of the defendants. 

See former brief, pp. 21, 22. 


Seventh. The complainants object to the allowance of ten per cent. 
for manufacturers’ profits for the reason that the same has been 
already allowed and included in the allowance by the master for 
general expenses, based on Mr. Ball’s estimate, who included said 
ten per cent. in his estimate of cost, which the master has adopted. 

See former brief, pp. 13, 14, 15. 


Eighth. The complainants object to the finding of the master for 
the reason that on the amount found by the master to be the profits 
or savings made by the defendants during the period covered by 
this accounting interest on the same has not been computed and 
allowed the complainants from the date of the interlocutory decree 
herein. Complainants’ counsel requests the master to amend his 
report so as to include interest on the amount he may find for the 
said gains, profits, and advantages from the sale of such machines 
from the date of the interlocutory decree up to the date of the filing 
of his report herein. 

Steam Stone Cutter Co. vs. Windsor M’f’g Co., 17 Blatch., 33, 
34, 35. 
Steam Stone Cutter Co. vs. Windsor M’f’g Co., 18 Blatch., 48. 


Additional Objections. 


Ninth. Complainants object to the master receiving or adopting 
defendants’ statement, “ Exhibit A,” for the reason that the same 
has never been admitted to be a true and correct statement of the 
things contained therein, nor has any testimony been taken in re- 
lation to it by the complainants or defendants nor any any exami- 
nation made of the defendants by complainants respecting it; that 
the books of defendants show that they made and sold many 

other heads—under entries of repairs to heads—but which 
251 were in fact new heads and constituted new infringements, 

for which no statement has been made, if the finding is to be 
limited to profits on heads only, and on the further ground that the 
same was not produced under the order of the master. 

Tenth. Complainants’ counsel objects to the finding of the master 
that the defendants received for the machines sold, viz., 11 chan- 
nellers, 12 gadders, and 2 three-spindle drills, the sum of $72,446.25, 
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whereas he should have found that the defendants had received from 
the sale of such machines the sum of $79,765.98. 

Eleventh. Complainants’ counsel objects to the finding of the 
master that the amount received for channel cutting or contract 
cutting was the sum of $ _ whereas he should have found the 
amount received by defendants for such cutting was the sum of 
$74,470.45. | 

Twelfth. Complainants’ counsel objects to the finding of the master 
in that he finds that the defendants expended in running and main- 
taining machines employed on contract work the sum of $56,424.68, 
and complainants request the master to find that the defendants 
had only expended the sum of $32,032.05 for the running and main- 
taining of such machines. 

Thirteenth. Complainants object to the finding of the master that 
the various items of the account called “G. F. Case account” or the 
consignment, supply, and expense account for 1873 are justified by 
original entries in the journal and cash book, and also on the ground 
that even if the entries in such account are found in the journal and 
cash book they are not such as to entitle them to be charged 
against the receipts of that year from any contract cutting work by 
the defendants, but consist to a large extent of entries of money 
paid to Case or on his account for matters unconnected with the 
cutting business, and specially objects to the following items: 

1873, Ap’l 11.—Cash, horse, ete., 165 C, $125.00. 

And also to the item in consignment, supply, and expense account 
as follows: 

1874, Dec. 31.—G. F. Case (to close doubtful account), 193 C., 
$354.40. 

Fourteenth. The complainants further object to the finding of the 
master in reference to said G. F. Case account, and specially to the 
admission therein of the sum of $6,268.95, charged December 3lst, 
1875 (page 386 of the defendants’ journal, under the words “ balance 

to consignment account”), because defendants have failed to 
252 show that this amount was not subsequently collected from 

Case or that it could not have been collected from him, said 
amount being the difference between his, Case’s, contract price for 
the cutting of that year and the amount beyond said price which 
the defendants advanced or paid to him. 

lifteenth. Complainants object to the master’s finding that the 
so-called contract with Case was essentially of an experimental | 
nature, and which was virtually abrogated long before the year : 
closed, or that said Case was not capable of fulfilling the terms of 
the contract. : 

Sixteenth. Complainants’ counsel objects to the master’s adopting 
the “course which the defendants’ book-keeper adopted,” in so far 
as he has found that the consignment, supply, and expense account 
shows the items directly connected with the cost of cuttifg, which 
are not found in the special quarry consignment accounts, of which 
copies have been submitted, for the reason that the said consignment, 
supply, and expense account contains many items: which complain- 
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ants claim are not connected with the cost of cutting, and should 
not be charged against the same or be allowed to the defendants. 

Seventeenth. The complainants object to the finding of the master 
that the defendants’ consignment, supply, and expense accounts are 
correct or admissible on the ground that many of the entries on the 
same are unsupported by proper vouchers or testimony sufficient to 
prove their correctness. 

Kighteenth. The complainants object to the finding of the master 
that the general expenses to be charged to the contract cutting work 
of the defendants is the sum of $9,571.50 and request the master to 
find that the general expenses have been already allowed to defend- 
ants in amounts allowed them as cost of doing this work. 

Nineteenth. Complainants object to the master’s finding that the 
expenses for cutting amounted to the sum of $56,434.68. 

Twentieth. Complainants object to the finding of the master that 
the “elaborate experiments made by complainant ” are not reliable 
and sufficient to demonstrate the feasibility and practicability of 
channelling by core bits as economically, if not. more economically, 
than by the so-called solid bits 

Twenty-first. Complainants object to the finding of the master that 

the “ complainants’ estimates do not seem meritorious.” 
253 Twenty-second. Complainants object to the master’s find- 
ing that the average work of the channeling machine does not 
exceed forty feet per day, whereas the testimony of defendants’ wit- 
nesses is to the effect that the average work of a channeling ma- 
chine is nearly sixty feet per day. 

Twenty-third. Complainants object to the master’s finding that 
the estimate of General Tompkins as to the cost of channel cutting 
by the diamond drilling machines was not such as to justify its 
adoption by the master. 

Twenty-fourth. Complainants object to the master’s finding that 
the cost of the nine two spindle upright drills and the two two-spin- 
die drills and twelve gadders and the two three-spindle drills 
amounted in the aggregate to $47,411.23, whereas he should have 
found that the total cost of the twelve gadders was $11,613.33, that 
the total cost of the eleven two-spindle drills was $29,556.74, and 
the cost of the two three-spindle drills $2,600, making in all a total 
cost of $43,970.17. 

Twenty-fifth. Complainant objects to the master’s finding that the 
total profit to which the complainant is entitled on the sale of said 
machines is the sum of $10,009.45, whereas complainant Insists that 
he is entitled to the sum $35,985.96 as profit on such machines. 

Twenty-sixth. Complainants object to the master’s finding that 
“the solid bit is on the whole better for channeling than the core 
bit.” 

Twentv-seventh. Complainants object to the master’s finding that 
the complainants’ drills were not practically adapted for channeling 
or gadding in competition with other drills. eck 

Twenty-eighth. Complainants object to the master’s finding the 
complainants’ company had not an established license fee or a 
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regular price for the doing of every kind of work capable of being 
done by a diamond drilling machine. 

Twenty-ninth. Complainant objects to the master’s finding that 
there is no good reason to suppose that. complainant would have 
made any channclers or gadders, even if defendants had never en- 
tered on a similar enterprise, as being contrary to the testimony of 
General Tompkins, one of the officers of complainant: corpora- 

tion. 
254 Thirtieth. Complainant objects to the master’s finding that 
the number of infringing machines made or sold by the de- 
fendants have fallen far short of supplying the entire available field 
for these classess of machines. 

Thirty-first. Complainant objects to the finding of the master with 
regard to the profits derived from the machines used by defendants 
on contract or channel cutting, for the reason that the master has 
not, in the absence of other reliable proof and the failure of defend- 
ants’ books of account or statements submitted by them to accu- 
rately show what such profits were, considered and adopted as the 
best proof of such profits the profits received by the defendants from 
the use of such machines shown by the testimony of Charles B. Rice, 
the treasurer of the defendants, taken at the Claremount, New 
Hampshire, on August 3d, 1880, in the presence of the master, which 
was as follows: 


Question by Mr. Thompson to Mr. Chas. B. Rice : 


“Q. Have you at any time rented any of your drilling machines ; 
if so, at what price and under what conditions’ 

“A. We have now a machine rented to the Quarry Marble Com- 
pany from month to month at $200 per month, they running night 
and day, they repairing and running it, wear and tear excepted, we 
delivering the machine to them; wé have already changed the ma- 
chine once and are now called upon to change it again, we paying 
freight.” 


Complainants claim that in the absence of other sufficient proof 
the said price should be found to be the price or profit which de- 
fendants realized from the use of the seven machines owned and 
used by them in such contract cutting during the whole period 
covered by this accounting. ‘The net profit on the seven machines 
owned and operated by the defendants in this class of work for 
three years, on an average of eight working months in each year, 
would make twenty-four months; seven machines at $200 a month 
per machine makes $1,400 per month for the seven machines, and 
the twenty-four months at $1,400 per month makes a total of net 
— of $33,600, which amount the master is requested to find as 
eing the profit made by the defendants from the use of these seven 
machines during the period covered by the accounting. . 


255 Defendants’ counsel also filed the following written objec- 
tions on the part of defendants: 


First objection. The defendant objects to the use of the words 


THE SULLIVAN MACHINE CO. 178 


“in the main” in the sentence beginning, “ The items contained in 
this table (Schedule A) are taken, in the main, from defendant’s 
statement, Exhibit B,” because the items in Schedule A are all found 
in Schedule B unchanged 

Second. objection. The defendant objects to the item in Schedule 
B under the heading “Sutherland Falls Marble Co.,” which is as 
follows: 


“1871 (J., 222).—Cutting from June 30 to November 13 (2,691 i; 


feet at 50c., estimated), $1,345.53 "— 


secause the cutting referred to was done by a machine not owned 
by the defendant, but owned by R. W. Love, or a member of his 
family. 

The entry in journal (p. 222) shows that the cutting in question 
was done by “No. 1 stone machine.” 

This machine was built by Mr. Upham, in the year 1868, before 
the defendant company was organized. The entry in journal (p. 
184) identifies this machine. 

Mr. Upham testified before the master, April 26th, 1881, in ap- 
swer to question 20, as to the ownership of this machine. 

In confirmation of this testimony we find in journal (p. 230) that 
the balance of “stone machine No.1 account” was transferred to 
R. W. Love’s individual account in December 1, 1871. 

The item in question was therefore properly omitted from all of 
the accornts furnished by the defendant before the master. 

Besides, no objection was taken before the master that any such 
item had been omitted from the defendant’s accounts, and its atten- 
tion has not been called to this item, except by the Master’s Sched- 
ule B, and defendant has had no opportunity to produce testimony 
as to this item since its attention has been called to the item in 
Schedule B. 

Third objection. The defendant objects to the item in Schedule B 
under the heading “ Brandon quarry,” to wit: 

“1873 (J., 387).—500 ft. channels at 20c., $100.00 "— 

For the same reasons that are stated under “second objection.” 
This cutting was done by machine No. 1. 

Fourth objection. The defendant objects to the amount in sum- 

mary appended to Schedule B deducted for receipts of montbs No- 
vember and December, 1874. 


256 The receipts for November were as follows: 

P., G. & Dewey ncccc cace ccccns cmnsncuckeda ceensens $1,319 92 

TD ineine « en. niin eteatiianitaiah dni antepen en tintieabiieidiiietaiieedint ined ann 259 5d 

Beaaden M ME. On........ d0cc .ciancinumoneeninnenciouel 165 30 

DGGE oc. ncccccoucicdcucns snus demandes 1,046 05 
% rs wh 
TIO cs ceccn ces srchck-ebenes ruben es thininen dts ae $2,790 82 


| of $2,790.82 is...... .----- anc ES A $558 16 
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And for Dec. the receipts were: 


Ce BN ik ier a sds nik oercnintie Gadi malls dike taaants $1,275 21 
DS in scitwcese daiclaeatt is deievndpe covesetetusnislic giana alae dinaiaen edi 231 41 
RIT: ‘aiinicheace:sshcn-cncss uvsiogeiisnas teiapntinin meahitipanebtnateneainintida aniganstadide 260 70 
rm . ‘) > bed 
eles Sitcescdticstuitascaste aici dininccniditineias taurine snacubabigeniel tndetibinanal $2,325 48 
The amount, therefore, to be deducted for November and 
December cuttings should be. ..-.......-.-...---. $2,325 48 
To this amount should be added item stated in objection 
I ss iis dyinidnat anne sine ip abccianaiadiammmamias sanaeaineaadeas aie 1,345 53 
And item stated in objection third ..-.-----.-------- 100 00 
Tete: amount to De GeGROleG .cnaeen cacecoscctoe $3,771 01 
Total amount reeeipts,as per Schedule B__.-. .--..--. $76,457 07 
OGG, 00 GHOUG. nd cncimsccubucawnye wien ° Ge 
Crosse dutting: TeGttDlt nn. ccnccsnnge chewneiccnenenes GEEOn OF 
7 , “ as per def't's statement.........- 72,389 01 
Differences -- --- ssensdiibiisnbicneain ania giitectalia:tilidiadeinimalibia $297 05 


Fifth objection. The defendant objects to the master’s finding that 
by the removal of the device described in the second claim of the 
Leschot reissue in question the defendant’s drill bit was not equally 
effective as with it and was not in many respects better for the pur- 
poses of defendant, and that by the removal of the diamonds from 
defendant’s drill corresponding with Leschot’s diamonds a’ defend- 
ant had not practically demonstrated that the invention set up in 
the second claim in question was in reality of no value, and that if 
the device in question could in fact be used or dispensed with equally 
well because this fact was unknown before the decree in this cause 
was entered the complainants were in equity entitled to the profits 
which defendant may have made from using a tool having the dia- 
monds a’, 

Sixth objection. The defendant objects that the master, as appears 
from his proposed report, has been governed at all, in passing upon 
the proofs before him, by a decree entered in another cause and 
between other parties in this circuit, where a different construc- 
tion was given to the Leschot patent from that given to the same 
patent by this court, and where it was held that the defendants did 

not infringe the “ second claim ” of said patent. 
257 Seventh objection. The defendant objects to the master’s 

conclusion not to rely upon but to reject the defendant’s state- 
ment, Exhibit B, for what it purports to be, to wit, a compilation 
from the defendant’s books of all the receipts and all the disburse- 
ments which belong to the business under investigation. Fortified 
by the books and evidence, Exhibit B is entitled to absolute credit 
until it has been discredited by competent evidence, subject also to 
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correction of errors. Exhibit B was produced on application of 
complainants. The accountant who prepared Exhibit B has, at 
cumplainant’s request, been produced and examined under oath as 
to the exhibit. 

He has shown himself to be a skilled accountant, and to have 
been thorough in his examination of the books in question, and 
always ready of his own motion to correct errors in the account as 
well when they were against as when in favor of the defendant. He 
has been examined in detail as to the items in Exhibit B, and has 
verified them, and the account supported by this testimony cannot 
be discredited, except as errors can be specifically pointed out in the 
account. 

Kighth objection. The defendant objects to the master’s conclusion 
to reject defendant’s classified statements, marked Defendant’s Ex- 
hibits Nos. 1, 2, 3, and 4, May 25, 1881. | 

Exhibit 1 is a full and corrected statement of defendant’s cutting 
receipts. Exhibit 2 is a compilation of the expenses of cutting, so 
far as those expenses can be traced to particular quarries. Exhibit 3 
is a summary statement relating to cutting receipts and expenses. 
Exhibit 4 is a classified statement of expenses of cutting that could 
not he traced to particular quarries, and is verified by the account- 
ant who prepared it, and by the books of defendant before the 
master, and by vouchers subsequently produced before the master. 

Ninth objection. The defendant objects to the conclusion of the 
master that the defendant has abandoned the statements last re- 
ferred to. On the contrary, the defendant believes and insists that 
said statements are in entire harmoay with the books and vouchers 
produced and. are entitled to full credit, except in so far as they may 
have been corrected and made more complete by further investiga- 
tion. 

Tenth objection. The defendant objects to the master’s conclusion 
that Defendant’s Exhibit 4 is upon the evidence uncertain as to many 
or any of its items, and particularly uncertain as to the column 
headed general bills. On the contrary, the defendant insists and re- 
quests the master to find that said Exhibit 4, including the column 

headed general bills, is sustained by the books, vouchers, and 
258 testimony taken before the master, and is not in any way con- 
tradicted or impeached by evidence‘of any kind. 

Eleventh objection. The defendant objects to the master’s conclu- 
sion that defendant’s statement, Exhibit X, is not entitled to credit 
in this accounting, for the reasons stated by the master or for any 
other reason, and the defendant requests the master to find that De- 
fendant’s Exhibit X, sustained as it is by the books, vouchers, and 
testimony, is entitled to full credit as to each and all of its details on 
this accounting. 

Twelfth objection. The defendant objects to the mode adopted by 
the master of ascertaining the cost of defendant’s contract work— 

Ist. Because it is not within the province of the master to make 
up the defendant’s accounts in the way adopted by him. He is to 
take the account of defendant and pass in detail upon the items ob- 
jected to by complainants, sustaining or overruling such objections. 


176 THE AMERICAN DIAMOND DRILL CO. VS. 


2nd. Because, if objections are taken to items of the account pro- 
duced, defendant is entitled to know the specific objections, and then 
defendant should have the opportunity to furnish evidence touching 
the subject-matter of such objections. The master has cut off the 
defendant from this right; and, 

3rd. Because it does not purport to be made from all, but a part 
only, of the books before the master, and is therefore on its face 1m- 
perfect and incomplete. 

Thirteenth objection. The defendant objects to the master’s con- 
clusion that the account headed “stone machine No. 1” Is an account 
that relates to defendant’s contract work. This account forms no 
part of the accounts produced by defendant, and has nowhere been 
mentioned in any testimony taken before the master, and defendant 
has not been called upon to state or to explain said account. 

If not in the accounts produced and verified by defendant it is to 
be presumed it was omitted for good and sufficient reasons. 

‘Fourteenth objection. The defendant specifically objects to the 
master’s statement headed “ Parker, Wilson & Dewey consignment,” 
in Schedule C, because it omits the following items contained in 
sheet No. 7 D of Defendant’s Exhibit X, and proven by the books 
and vouchers and testimony befure the master to belong properly In 
that statement as part of cutting expenses in question, to wit: 

(a.) Item in journal, p. 261, under date June, 1872, sundries 
furnished by. P.,G.& D., omitted from statement. $115 00 
259 (b.) Items, machine-shop supplies, entered blotter 


JOLY, BGFS ccwdwe anen Gubeninin iditlaainies 7 00 

> cee Ge: ~~ suicénnnsomnsbemie maladie ~ 15 00 
(See printed selections, fol. 781 and ’2.) 

(d.) Item from old bill book, p. 109, for coal (Dec., 1872)... 78 93 


(See printed selections, fol. 783.) 
(e.) 1873, May, item in journal, p. 337, labor paid by them 71 36 
(See printed selections, fol. 783.) 


(f.) Aug. Item, . © Fe iit cette wheat x7 25 
(g.) Sept. “ 7 we. ; ics nihseelibcieinintnleniwiiteaniaaalamaacaia 78 24 
as eeee.  Gomm SORE: BET  cctictdieuiaiestindineones Oo 79 


Fifteenth objection. The defendant specifically objects to the 
master’s statement headed “ Sutherland Falls Marble Co. consign- 
ment,” Schedule ©, because it omits the following items contained 
in Defendant’s Exhibit X (see sheets No. 7 E and F), the same being 
proven to be part of cutting expenses at that quarry, to wit: 


(a.) 1872, July (see printed sel., fol. 787, &c.).-..-.---- $19 40 
| Eng Sept. ( “ i ~ ee eee — 71 50 
|) ll " .* " . Fe Me ciate tt 65 99 
Ei Dec. ( “ me x Gy QOD anintinmimaicc ae 
(e.) 1873, July ( “ 95 . FO Bei attested SY 78 
A Bikey | OG thy . ” TO Cece innn 23 23 
Pl Bede Ne bi ee | Re ae ‘19 30 
Te Nov. ( “ . 2 Fs ED chcitiiitaeticinns 49 30 
se Dec. ( “ ” “ | BR ESER ES Seo 18 25 
(7.) 1874, M’ch ( “ . . Fem GE acoua bitine' Oe ee 
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Sixteenth objection. The defendant specifically objects to the 
master’s statement headed “Sheldon & Slason consignment” in 
Schedule C, because it omits the following items contained in De- 
fendant’s Exhibit X, sheet No. 7 A, the same being proven to be 
part of the cutting expenses at said quarry during the accounting 
period, to wit: 


(a.) Item, Sept., 73 (see printed selections, fol. 769).......- $500 
(6.) Item, May, '74 (see printed selections, fol. 769)........ 152 51 


Seventeenth objection. The defendant specifically objects to the 
master’s statement headed “ Wheaton Quarry consignment” in 
Schedule C, because it omits the following items contained in De- 
fendant’s Exhibit X, sheet No. 7 G, the same having been proven to 
be part of the cutting expenses at said quarry during the period in 
question, to wit: 


(a.) Item, 1872, May (see printed selections, fol.797,and ma- 


cuine-snep Dictter, PD, 2B) cases conses sactinbeiee $42 23 
260 (b.) Item, 1872, May (see printed sel., fol. 798) .....- 58 33 
(c.) Item, 1872, Oct. (see printed sel., fol. 798) ....-. 100 00 


Eighteenth objection. The defendant specifically objects to the 
master’s statement headed “ Eastern Marble Co. consignment” in 
Schedule C, because it omits the following items contained in De- 
ferdant’s Exhibit X, sheet No. 7 A, the same having been proven to 
be part of the cutting expenses of said quarry during the period in 
question, to wit: 


(a.) Item, Aug., ’72 (see print. sel., fol. 771) -.-.......-.. - $52 00 
(b.) sé Sept., és ‘6 ‘4 


Nineteenth objection. The defendant specifically objects to the 
master’sstatement headed “Pittsford Marble Company consignment,” 
Schedule C, because it omits the following items contained in De- 
fendant’s Exhibit X, sheet No. 7 F, the same having been proven to 
be part of the cutting expenses at sald quarry during the period in 
question, to wit: 


(a.) Item, July, ’72 (see print. sel., fol. 792)............. $20 10 
me 2 : Fishin cnsesiengguiceh tient 306 72 
(! Bite hte ’ Ms , _ RERET SENS on 260 00 
if) e erce nL, RS GE 130 66 
fey. im « “ . Os ee 65 66 
— - P % winavi: 59 94 
5:9 2. * . (eRianwacentinainn 187 48 
(r.) “ June, 73 ‘ . O  ecemeehdebameiiial — 
ia: ° 2a” : ‘ (a otneinia “ae 
ig)... °* Boe * Ws 7 CO an etrniinditiiininaia 51 70 
(k.) “ Feb’y, 74 _ 7 OP bccimesinte ee 


Twentieth objection. The defendant specifically objects to the 
master’s statement headed “ Brandon Statuary Marble Company 
23—146 
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consignment,” Schedule C, because it omits the following items con- 
tained in Defendant’s Exhibit X, sheet No. 7 B, the same having 
been proven LO be part of the culling expenses ul said quarry during 
the period in question, to wit: 


(a.) Item, Sept., ’72 (see print. sel., fol. 771)..---.--.--.-. $72 12 
—} ~——,. * ' ss 772, _- ee ee 
— je . r . - Se ke a a 10S 65 


Twenty-first objection. The defendant specifically objects to the 
master’s statement headed “ Eureka Marble Company consignment © 
in Schedule C, because it stnite the felowiak Gee sae i 
Defendant’s Exhibit X, sheet 7 C, the same having been proven LO 
be part of the cutting expenses at said quarry during the period in 
question, to wit: 


261 =a.) items, May, ‘72 (see print. sel., fol. 4 one FT 

(6.) 7° ii 1, RE 
(c.) Items, Oct., "72 (see print. sel., fol a ae NA 
(d.) 4 ee . © cwcunnienmndieaa en ae 
(é.) 2a. ee “s ¥ 7D cascaded? eee 
if) © May, *« . . eee ee 28 90 
(qg.) ” (oe 2 a " ssabvniaaen ae oe 

Admitted by complainants: 

(h.) ee ee ee 


Twenty-second ol ject tion. The defendant specifically objects to he 
Master’s Schedule C, because it wholly omits therefrom the state- 
ment of cutting expenses contained in Defendant’s Exhibit X, sheet 

B, under the head of Gilson, Clement and Woodfin, incurred and 
paid during the months of May to November, inclusive, 1874, and 
amounting in the aggregate to $347.95, the fourth item in said state- 
ment being admitted by complainants. (See printed sel., p. 255; and 
as to the remaining items see printed sel., fols. 773 to 775.) 

Twenty-third objection. The defendant specifically objects to the 
Master’s Schedule C, because it omits therefrom the item contained 
in Defendant’s Exhibit A, No. 7 B, a cutting expense, headed Sher. 
man, Adams and Williams, of date June, 74, $17.10. (See journal, 
p. 435, and printed sel., fol. 775.) 

Twenty-fourth objection. The defendant further objects to the 
Master’s Schedule C, because it omits the items contained in Defend- 
ant’s Exhibit X, sheet No. 7 B, cutting expenses for the years 1873 
and 1874, headed Rutland Martie Company, as fellows: 


OR | eS =f 
(b.) - May, a 425 ee ae Se TR NONE WME NCS PNMMMR MTT oe od AO 
* ieee Ow . ire eransnibiiitine teiidiaidtia Alien: iibaltnin. Sditeicalitiseicadl 5 72 


(See printed sel.. fols. wis and Vid } 


Twenty-fifth objection. The defendant further objects to the Mas- 
ter’s Schedule C, because it omits the items contained in Defendant’s 
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Exhibit X, sheet No. 7 E, cutting expenses for the year 1873, headed 
“'W. W. Kelly,” as follows: 


July, 73, journal, 346 (in Case ac.) ......- settling $159 05 
. ES EN 155 56 


(See printed sel., fols. 786 and 787, 


Twenty-sixth objection. The defendant further objects to the Mas- 
ter’s Schedule C, because it omits the item contained in Defendant's 
Exhibit X, sheet No. 7 F, a cutting expense, headed D. L. Kent & 
(o., as follows: 

262 April,’74,journal, page 421 (see printed sel., fol. 792). $20 25 

Twenty-seventh objection. The defendant further objects to the 
Muaster’s Schedule LB, because it omits the items showu on sheet No. 
3 of Defendant’s Exhibit X, headed “ D. F. Esty,” part of cutting ex- 
penses, and amounting in the aggregate to $745, established by 
vouchers produced and by testimony. (See printed sel., fols. 707, 
708, and 709.) 

Twenty-eighth objection. The defendant further objects to the Mas- 
ter’s Schedule C, because it omits the following items shown on 
sheets No.5 A and 5 B of Defendant’s exhibit X for machine-shop 
supplies, testified to (see printed sel., fols. 720 to 725, inclusive), to 
wit 


(a.) Ttemne, AUE., "(doccces cocccusseeusseeenenennen ee 
(h.) © SING Tetaenns nwa cdndie wou tained ube eee 
(c.) 0 6B, © eudecocnds eeessun semen etrasatl viaciiale 162 06 
(d.) - Jawa, ~ ceace cocuce téeceeunwenneee ee 
(¢.) . July, ” seme dion cond einen dee oe 344 24 
( f.) e000 sen andigihine «dabei ean 
(q.) . HOMt., ~« «oW<.« si 00 consunaneenddamnmiie sae 
(/h.) - oO ee cue wwe apie ati 217 23 
(7.) ‘% Nov.., " » OOUe ene ene deme 2 Y6 
( 7.) 1 ee..  ncas soasnecouettinediedieeeen ee 
(k.) . BTU, € Benes coocenntimenamddibenaninnede Gee 
(1.) . BU, § ewocencane sseogeen sel dike eatin skied 580 12 
(7. ) a May, ”  neswe COemsis 6 ete ee 2713 30 


Twenty-ninth objection. The defendant further objects to the Mas- 
ter’s Schedule C, because it omits the following items shown on 
sheet No.6 A of Defendant’s Exhibit X, headed “ Travelling ex- 
penses ” (see printed sel., fols. 725 to 728, inclusive, to wit): 


(6.) Iles, JOM Y, “8S ccece cone cc unsapemmencsnn tandems: anne 


(b.) ss ' YT qe estas Gates tne a ae eae 21 65 
(c.) , bs ” uae csan cuaiuedmehidesenaenn aie 7 65 
(6) FRR  cwnn cccnwn cvcnnquesibneenneneiee ae 
fa) cece cence cuducnsbiseeébienenesaee eee 
(f.)  * (Baev,  * cmce coun nouseungaeeenabelen 25 05 
Oe ee ae po we epee cdmsmminecice tein ealeduin” a e 
(A): 9 QRR gM eek net einins ee ee 


(4. ) “ Ot. $9 Sues cnties bidet ea 105 30 
[ae .* . © dade coon cons coedsnenentensanbanen 124 92 


180 THE AMERICAN 


2) Theme, GUM, “Th ococcsan 


(a ee 
rg YS einen 
ia.) “ Jan'y, 13 ....-.-- 
— | 2. saci 


8 le Nov., — ee 
in soa 74 : 


oe” fey Ap’ % ae 

ae May . 
ie) Dien GIs “F6 ence wsite 
(v.) 2 _—_. ” 


The defe 


Thirtieth objection. 
Schedule ¢ 
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udant further objects to the Master’s 


. because it omits the following items shown on sheet No. 


6 Bin Defendant’s Exhibit X, being payments to or through “ P. P. 


Story.” to wit: 


(a.) April, ’7 . (prin’d sel.. fol. 
(b.) Dec., ’ 
(c.) " ” 

(d.) July, ’74 (J., p. 442 


(e.) Oct., 72 (print. sel., fol. 7: 


6% 


Thirty-first objection. 
chedule ¢ | | 
Defendant’s Exhibit X, 


Q 
6 

(a.) Item, June, ’73, (print. sel., 
(b ' 1. 

a ne . 
a an? “ 

(e e: meow. © 2: 

4 Bie le 2 


Thirty-second objection. 


Master’s Schedule 


730) 
19 3 (prin ‘d sel., fol. 740) 


, and print. el., fol. 7 


4) 


ee 


—_ ee eee ee er ee ee a ee ae ae ae 


—_———- 


. Te 


-_—_— = — —— — = — — =< = ae —_ 


The defendant further objects to the Master’s 
’, because it omits the following items shown on sheet No. 


being payments for coal, to wit: 


The defendant 
C, because it omits the following items shown on 


BOG: CUE clade ecnwieiadtincie Se ae 
mes 
” = EE, an ET RE lH nl 10 6 
FO inchdiens idiniiilididiidhids:: ——ran 
ies imal icamipabiiabias ail 177 26 
I iti ie 170 33 


further objects LO the 


sheet No.6 D in Defendant’s Exhibit A, representing various cutting 


expenses, to wit: 


(a.) Sept., 72 (print. sel., fol. 
(6.) Ap'l,’ 193 7 


(c.) July, “ * 7 
(d.) Aug., “ . lt 
(e.) Oct., “ “ ‘ 
| TRE RS ae 
(g.) M’ch, ’74 “ “ 769 


Thirty-third objection. 
Schedule C, 


S78 99 


pti alin disliesliidis ieitaalill. ieee i 28 70 
Pee ea ar Rope tee Renee ee = S6 o 
as iil lata al 41 O4 


lo/ 36 
26 20 
30 OO 


neem er ene eae eam eee Se eS = — a eo 


The defendant further objects to the Master’s 
because it omits the following items shown on sheet No. 


6 E of Defendant’s Exhibit X, which represent cutting expenses in 


question, to wit: 
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(a.) Item, June, ’74 (print. sel., fol. 759) _-.-........--~.- $11 12 

a) *: ay * : D> einactnenl ocatiaieminaiiastelbabel 95 32 

as © Giese * . WD) tlaiabientdnaiediaiiatalial 14 10 

ay: *. iii: * . FFD wieiditicishiinttdsintiiindiaiaii 64 01 

(e.) Also items, ’72 (machine-shop supplies, Esty)....---- 224 62 
(f.) Item, June, ’72 (machine labor, Esty; prin. sel., F. 

TOLD i nchcetid: einen -comen 4e tsnaig tnldi dedi 11 90 

264 (g.) 1872, SRORS GONG cnnincisdcdee thecsiitinendaa ee 

(A.) 1873, ” epcbenaeeniaiti thei hdaaastielideaene . 4.629 68 

16.0. BETO ticiois cistecckn dnnncvwiniieiiliemeee 3,204 23 


(See, as to the carbons, prin. sel., fols. 659, 685, 686, 687, 762.) 


Thirty-fourth objection. The defendant objects to the finding of 
the master, upon the evidence beiore him, that defendant’s diamond- 
drill business during the accounting period was not an experimental 
business, expensive, and unremunerative, but was a source of profit to 
defendant and not of loss. 

Thirty-fifth objection. The defendant objects to the master’s find- 
ing that defendant’s machine did not depreciate by use and wear 
during the accounting period, and because he has allowed nothing 
for such depreciation. 

Thirty-sixth objection. The defendant objects to the master’s find- 
ing that the defendant’s net receipts of profits realized from his cut- 
ting business amounted to $8,108.42, or any part of that sum. 

Thirty-seventh objection. The defendant objects to the master’s 
finding that the burden of proof was not upon the complainants 
to show the value of the diamonds a’ in defendant’s machine and 
the share of profits, if any, which equitably belonged to the com- 
plainants’ device a’. 

Thirty-eighth objection. The defendant objects to the master’s 
finding that Leschot invented a new rock-boring tool and not a 
mere improvement in rock-boring tools. 

Thirty-ninth objection. The defendant objects to the conclusion of 
the master that because the defendant had not applied the infring- 
ing device to an existing mechanism, but had used it in combination 
with a newly organized mechanism designed to accomplish a class 
of work to which the alleged infringing device had not been before 
applied, the burden of proof was shifted from complainants to de- 
fendant to distribute the profits arising from the various inventions 
embodied in defendant’s machine, with a view to reaching the value 
of defendant’s device in such machine. 

Fortieth objection. The defendant objects to the finding of the 
master that the proofs before him do not establish that the infring- 
ing device in question in defendant's machine was without value or 

advantage. 
965 Forty-first objection. The defendant objects to the finding 
of the master that defendant’s novel and patented devices and 
combinations in respect to engine, frames, mounting, feed, and re- 
versing mechanisms, track, and spacing in the machines manufact- 
ured by defendant did not involve any vital invention, and that 
defendant is not entitled to special allowance on account of them. 


omar 
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Forty-second objection. The defendant objects to the finding of 


the mastet that there is from the evidence no way of determining 
the relative advantage of the Leschot core bit and defendant's con!- 
cal bit, when it appears by proof that the owners of the Leschot 
patent who had full knowledge of the unsuccessful experiments 
made in or about the year 1868 at channel cutting and gadding 


allowed their patent to expire without attempting to demonstate. 


that the core bit could be successfully applied to the work named. 

lorty-third objection. The defendant objects to the master’s find- 
ing t that the cost of defendant’s machines is to be reached by esti- 
mates rather than by the account B and the books and other state- 
ments of accounts before the master with the proofs relating to the 
same. 

The account B shows all the disbursements of defendant during 
the accounting period belonging to defendant’s diamond-drill busi- 
ness, as well as all the receipts 

By defendant's statements, subsequently prepared, the cutting ex- 
penses have been separated from the construction expenses. 

The actual construction cost of the machines can thus be accu- 
rately reached by deducting the cutting disbursements from the ag- 
gregate disbursements. 

lorty-fourth objection. The defendant objects to the finding of the 
master that nothing should be allowed to the defendant from the 
profits, if any, from the sale of its machines on account of the pat- 
ented inventions of defendant or the. general mechanism which it 
has used in organizing the machines in question. 

lorty-fifth objection. The defendant objects to the finding of the 
master that the complainant’s claim should not be limited to the 
drill bits and rods, but should embrace the entire machine. 

Forty-sixth objection. The defendant objects to the findings of the 
master that the gains, profits, and. advantages which defendant re- 
ceived from the presence of the Leschot invention on the machines 
which they made and sold from June 1, 1871, to November 24, 137 L, 
amounted to $10,009.45 or to any part of said sum. 

bE. T. RICE, 
Of Counsel for Def't. 


266 The master, having fully considered the foregoing objec- 
tions and requests, rules upon them as follows: 


Rulings on Complainants’ Objections. 


Objections 1,6, and 18: 

These relate to the master’s allowance to defendants of $9,571.50 
on account of “ general expenses”’ as a part of the cost of the con- 
tract channeling done by defendants and to the corresponding 
allowance by him of $9,349.50 on account of machines sold. 

Ball’s estimates of the cost of building the machines, as expressly 
set forth by him in the written statements which he presents and 
upon which the master has relied in determining such cost, do not 
include what are properly denominated general expenses. It seems 
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equitable that defendants should have an allowance on this account. 
While it is true that Rice’s statement of the aggregate general ex- 
penses of the Sullivan Company is not supported by vouchers, yet 
it is the best if not the only means presented by the evidence for 
ascertaining such expenses, and his estimates seem on the whole 
reasonable. 

There seems no good reason, why defendants’ contract work (the 
cost of which was made up largely of coal and labor bills, entered 
in the books at their exact amounts) should not be credited with a 
due proportion of the general expenses, and no better way of appor- 
tioning these expenses has occurred to the master, after mature de- 
liberation, than that adopted in the preliminary report. ‘The objec- 
tions are overruled. 


267 Objection 7: 

The evidence does not seem to the master to establish that 
Ball’s estimates of cost include ten per centum as manufacturer's 
profits any more than that they include the proper share of the 
general expenses. 


Objections 2, 13, 14, and 15 

These relate to the account with G. F. Case. The testimony of 
Upham and of Rice seems to establish conclusively that this account 
related to the contract channeling; that the contract with Case in 
1873, to do the work for defendants at 27 cents a foot, was purely 
experimental ; that when he gave it up the defendants did not call 
upon him to refund the $6,268.95, being the excess of moneys and 
supplies furnished him over the price of his work at 27 cents a foot, 
and that the amount has, in fact, never been collected from him. 
The master deems himself justified in treating the entire Case ac- 
count as was done by the Sullivan Machine Co. at the time (as 
shown by their ledger accounts), viz., as representing expenses con- 
necting with defendants’ contract cutting. The objections are over- 
ruled. 


Objections 3 and 8: 

In these interest from the date of the interlocutory decree is 
claimed on defendants’ profits from the sales of machines and from 
contract cutting. The request therefor is not allowed. 


Objections 4, 5, and 10: 
These relate to the machines scld to the Brandon Stat. Mar. Co. 
aud to J. B. Hollister. C. B. Rice testifies that the Brandon Co. 
‘“ became insolvent,” nothing having been paid on their machine, 
and that the $1,800 unpaid on the Hollister machine is a “ bad 
debt.” In a general accounting it would seem that the defendants 
should have credit for the cost of these machines, and, under 

268 the circumstances, it would seem inequitable to charge them 
with more than they have actually received from the sales. 

There seems no reason to suppose that they will ever receive more 
for these machines than the master has already charged them with. 
The objections are overruled. 


aE Bae FE = Sa teh 
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Objection 9: 

Exhibit A, put in evidence before the former master, was produced 
before the present master by the complainants. It seems to include 
all the drill heads furnished with defendants’ machines as sold. 
The claim made in the objection that repairs to these heads took on 
the form of making new heads, which constituted new infringements, 
does not seem established by the evidence. 

Objections 11, 12, 19, 24, and 25: 

These relate to the statements of conclusions merely, and proceed 
upon what the master deems incorrect premises. 


Objection 16: 

The master believes that he has adopted the correct theory as to 
the “consignment, supply, and expense” account as set forth in the 
preliminary report. ‘The objection is overruled. 


Objection l7: 
Overruled as indefinite. 


Objection 20: 

The master adheres to his views of the value of complainants’ 
special experiment with a core drill, as expressed in his preliminary 
report. 

Objections 21 and 23: 

The master adheres to his views in regard to the estimates pre- 
sented by complainants as to the cost of the channeling done by de- 
fendants and the cost of their machines. 

Objection 22: 

[t is believed that the average performance of a channeler 
269 in the quarries is considerably below 40 feet perday. In the 
year 1873 defendants, with their seven machines, in nine 
months cut only about 45,580 channel feet (see Schedule B, supra), 
being about 6,512 feet to each machine, or, on an average, about 30 
feet per day for each working day of the nine months. ‘The condi- 
tions of a quarry are such that a channeler can seldom be worked 
up to its full capacity. 


‘ 
+) 


Objections 26 and 27: 

It still seems to the master that the weight of evidence is largely 
in favor of the solid-headed drill bit for channeling, and he fails to’ 
find in the evidence proof that complainants’ machines as built 
could successfully compete, either for channeling or for gadding, with 
other machines used for those purposes. 

Objection 28: 

The master still fails to find any evidence of an established license 
fee by complainants applicable to the present case. 

Objections 29 and 30: ' 

The masier still holds that defendants’ machines fell far short of 
supplying the entire available field for this class of machines. 
Objection 31: 

The master holds that the apparently exceptional use of a ma- 
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chine in 1880, as referred to in this objection, cannot form a basis 
for the calculation of the profits made by defendants in 1872-4 
under the then prevailing conditions. 


Rulings on Defendants’ Objections. 


Objection 1: 
This relates to the phraseology of the preliminary report upon a 
point of no materiality. 


270 Objections 2, 3, and 13 
These objections have relation to two items of $1,345.53 

and $100 with which the preliminary report, in Schedule B, charges 
the defendants on account of moneys received for cutting done re- 
spectively at the Sutherland Falls quarry and the Brandon quarry, 
as also to the entire account “stone machine No. 1” in the Master’s 
Schedule C. The gist of the objection is that stone machine No. 1 
was not owned by the defendants, but by one Love; that the work 
for which the above-named amounts were charged was done with 
this. machine, and therefore that defendants should neither be 
charged therefor nor credited (as by the “stone machine No. 1’ 
account) with the expenses incurred in ranning the machine. 

Defendants’ counsel asserts that the entries in the journal upon 
which the master relied in making up the accounts which include 
the items objected to are explained by subsequent entries. However 
this may be, complainants now admit by counsel that they do not 
claim the $1,345.53 nor the $100.00. The master therefore in modi- 
fy) ng his preliminary report ullows these amounts to the defendants, 
at the same time charging them with the $1,149.53, the cost of oper- 
ating the machine, as st: ted in “ stone machine No. 1” account, and 
for which in the preliminary report he gave them credit. 


Objection 4: 
This objection involves an erroneous calculation and is overruled, 


Objections 5 and 6: 

These relate to the question of profits as affected by the relative 
efficiency of projecting and flush diamonds. The master’s position 
(not stated with entire accuracy in the fifth objection) is that if 

flush diamonds are equally efficient with the diamonds a’ a’ 
271 of the patent defendants cannot avail of such fact to estab- 

lish a diminution of profits, since the fact was not known 
until after the accounting period. 

As to the decision in American Diamond Rock Boring Co. vs. Shel- 
don, the master, in drawing his preliminary report, was under the 
impression (derived from reading the report of the case in 17 Blatch., 
208) that the court found infringement of the second as well as of 
the third claim. Statement is now made that the decree adjudges 
infringement of the third claim only. This fact, however, does not 
affect the master’s views as to the real point involved in the fifth and 
sixth objections, which are overruled. 

Objections 7 and 43: 


These relate to defendants’ statement of account, “ Exhibit B,” 
24—146 
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which it is claimed should be adopted. The objections are over- 
ruled and the requests denied. Not only is the statement not what 
was called for in the master’s order, but it would seem impossible, 
even upon defendants’ theory of the statement, to distribute properly 
the items composing it between the period of the accounting and the 
periods immediately before and afterwards. 

Objections 8, 9, and 10 

These relate to defendants’ classified statement of cutting receipts 
and expenses produced May 25,1881. ‘The statement subsequently 
produced by the defendants and marked “ Exhibit on SB. 
Rice’s Cutting Account, October 26, 1881”) was produced by them 
as a more perfect classification, with alleged correction of errors, of 
the matters to which the ac ounts of May 1881. related. For this 
reason the master considered and still he ta Exhibit X as sub- 
stituted for the earlier account, and deems himself relieved from tle 
further consideration of the latte: 

242 Objection 12: 
Overruled. 

Objections 11 and 14 to 33: 

‘These have relation to defendants’ statement of cutting expenses 
on coutract work marked “ Exhibit X.” In objection 11 the master 
is asked, in general terms, to find that Exhibit X 1s reliable and en- 
titled LO full credit, and objections 14 to 33 specify humerous items 
contained in Exhibit X which it is claimed are omitted from but 
should be included in the master’s statement of defendants’ cutting 
expenses. 

The master, for reasons stated in the preliminary report, cannot 
regard Exhibit X as entitled to the credit claimed for it,and over- 
rules objection 11. ‘The other objections are treated in detail 
follows: 

Objection 14: 

[tem (a) is not shown to be connected with the contract work. 

Items (6) and (c) are already included in the $28.25 for which de- 
fendants have received credit 1 the Parker, Gilson WN Dewey cons g’t 
account. (See Journal, 268, and day book, 459.) | ; 

[tem (d) is included in the item $164.40 already in the consign- 
ment, supply, and expense account, | 

Items (e), (7), (g), and (A) are in the Case account—item (fjas a 
part ol the entry $95.48, i item (i) as a part of the entry $50.05— 
and consequently due weight has been given them in the. general 
consig’t, sup., and exp. account, to which the balance of the Case 
account was transferred by the master, as explained in his prelimi- 
nary report. 

The objection is overruled. 

Objection 15: 

It is understood that defendants’ counsel, after fuller examin: ation, 
concedes that all these items, except (a), are alres ady included in some 
form in the master’s general cons’gn’t, sup, and exp. account. Such 
the master finds to be the case. 
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273 As to item (a) there seems no warrant for the amount 

$19.40. The correct item, as appears in the journal, p. 268, is 
$15.02, and this has been included in the Suth. Falls con'gn’t ac- 
count. The objection is overruled. 


Objection 16: 
This is understood to be withdrawn. 


Objection 17: 

Item m1 Not shown to connect with contract work. 

Item (6). The journal entry on page 260 relating to this item is 
as follows: 


“DP. F. Esty, dr., to Wheaton Marble Co.—expenses as per 
statement—Apriland May, ‘72..-.---....-.-- + anne ebbie 08 30’ 


Defendants’ theory about this and the other items relating to Esty, 
infra, is that the contract work in the Wheaton and the Pittsford 
quarries was sublet to him, by way of experiment, at twenty cents 
per channel foot; that, after a limited trial, he failed in the under- 
taking, and the defendants thereupon assumed the entire expenses 
of the work from the start, and therefore that they should have 
credit in this accounting for all the supplies furnished to and moneys 
expended by or on account of Esty, including, by way of example, 
the $8. 35 paid out, as per above journal entry ’ , by the Wheaton 
Company on account af the expenses of the cutting which E sty was 
doing 

Defendants’ premises do not seem established. On the contrary, 
on journal page 302, under date of Dec. 31, 1872, appears this 
entry 


‘Sundries, dr., to D. F. Esty. sieiinvaiiaaed nawecnnmen ae 
W. M. Co. cons’g’t ac., Te EO OP era 
P. M. Q’y cons'g't ac., 2,446 ft. DP Gin enero 489 20 
To Aug ol. per contract. ) : 
214 This entry, taken in connection with various journal entries 


showing Esty as charged with the moneys advanced to him 
bv the Sullivan Machine Company and by the quarries where he 
was at work, and with the supplies which be received from the Sul- 
livan Company and elsewhere, would seem to show that down to 
August 31, 1872 (prior to which the various charges against him 
occur), the contract with Esty was still subsisting. Upon this as- 
sumption the master, in making up bis table, Schedule C, has given 
the defendants credit for the $1,149.40 allowed Esty for cutting done by 
him in the Wheaton Company’s quarry and for the $489.20 allowed 
him for cutting in the Pittsford quarry. Whether this cutting act- 
ually cost more or less than this Is not shown. Manifestly the 
defendants should not receive further credits on this account unless 
it be shown, first, that this cutting did cost more than these amounts ; 
and, secondly, that the Sullivan Company undertook to make up 
his losses to Esty. Neither of these things appearing, item (5), 
$58.35, and all similar items must be disallowed. 
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Item (c). In support of this item ($100) defendants refer to ma- 
chine-shop blotter, p. 90, and day book, p. 491. The entries there 
found are not understood. The “journal, at p. 291, where the day- 
book entry is journalized, charges the Wheaton Q’y cons‘g't account 
with $72.00. This the master has already incorporated in his Sched- 
ule C, 


Objection 18: 

Item (a). This item of $52.00 seems to have been wages paid to 
one Staples on account of the Sullivan Mach. Co.’s contract work, 
and defendant should have credit therefor. 

Item (4). This item of same amount is of the same character. 

Both items are allowed. 


275 Objection 19: 

Items (a), (6), (c), (d), and (e), on analysis, are found to relate 
to supplies furnished to Esty or to cash paid him or his men. 
For reasons stated under objection 17 these items are disallowed. 

Item (f). Already included in the $416.47 of the general consig’t, 
sup., and ry account. (See J., 285.) 

Items (qg), (A), (7), and (7) are all included in some form in the 
cons’g’t, a. and ex. account, as is now conceded by defendants’ 
counsel. 

Item (k). The Pittsford bill No. 7 does not seem to connect this 
item with the contract work. 

The objection is overruled. 


Objection 20: 

Item (a). The amount is already included in the $416.47 of the 
cons’g’t, sup., and exp. account. (See J., 285.) 

Item (4). An examination of the Brandon Stat. Mar. Co.’s bill No. 
1 (which is a statement of all contract work done “ the company 
by the defendants and of the disbursements made by the company 
on account of the defendants) shows that this item ($227.57) should 
be allowed. 

Item (c). Already included in Case account and thus in cons’g’t 
sup. and ex. account. 


? 


Objection 21: 

Items (a) to (g) are found, upon examination (defendants’ counsel 
conceding it), to be already included in the appropriate consignment 
accounts, whereby defendants have received proper credit. 

Item (hk). The entry in journal at page 484 shows an allowance to 
the Eureka Marble Co. for damage to marble of $362.16. The item 
should be allowed defendants. 


276 Objection 22: 

Understood to be withdrawn, except as to two items of 
$27.97 & $52.30. These are-both found in the cons’g’t, Sup., eX -ace’t, 
as i 


ilready made up. The objection is overruled. 
Objection 23: 
Has been withdrawn since filing. 


Objection 24: 
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Item (a). Not shown to connect with the contract work and dis- 
allowed. 

Items (b) & ( (c). Conceded by defendants’ counsel to be already 
included in cons’g’t, sup., and ex. acc’t. 


Objection 95: 
Withdrawn: items in c.,s., & ex. acct. 


Objection 26: 
Withdrawn: items in c., s., & ex. acc’. 


Objection 27: 

Relates to D. F. Esty. For reasons given under objection 17 it 
is disallowed. 

Objection 28: 

Withdrawn ; items already in c., s., and ex. acc’t. 

Objection 29: 

The several items enumerated amount to $1,140.15. The bills 
referred to to support. the items show that they relate to the visits 
of Upham and Ball to the vicinity where defendants’ machines 
were at work. Itseems fair to assume that these visits had relation 
mainly to the contract channeling, but as, with one or two excep- 
tions, the journal has not treated these expenses as chargeable to 
any of the so-called “ assignment accounts,” it may be assumed that 
they were reckoned as “ general expenses” of the Sullivan Mach Co. 
and thus must have been included in Mr. Rice’s statement of gen- 
eral expenses. As the master has already given the defendants the 
benefit of a pro rata amount of these general expenses, on a basis 
explained in the preliminary report, such allowance must be held to 
include the claim now made, which accordingly is overruled. 

277 Objection 30: 

Item (a). This item of $243.66 is found, on reference to 
Story memo. No. 3 and to cash book 141, to consist of three items— 
$197.16, which Story paid to Willson for coal; $39.60, for freight, 
&c., on contract machines in Eureka Co.’s quarry; and $6.90, re- 
airs on boiler at the Brandon Co.’s quarry. The last two items 
save already been credited to the defendants by entries in the Eu- 
reka and the Brandon cons’g’t accounts. It is thought that the first 
item ($197.16) has not been so credited in any form. It should be, 
however, and to that extent the objection is sustained. 

Items (6) and (c) are found in Case ac.; so admitted by defend- 
ants’ counsel. 

Item (d). Ov aeled. This item is included in and forms part of 
the $402.45 already in the cons’g’t, sup., and ex. ace’t. (See J., 435.) 

Item (e). Story memo. No. 6 and two entries on journal page 286 
show that this $348.75 was paid to Willson for coal. It must have 
been on account of contract cutting. It should be allowed. 


Objection 31 : 

[tems (a) to (d), inclusive, are embraced in the ( ase acc’t, and thus 
are incorporated in the cons’g’t, sup., and ex. ace’t. This is now con- 
ceded by defendants’ counsel. 
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Item (e). It is conceded that this item relates. to the time subse- 
quent to the close of the accounting period. 

Item (f). This is already in the cons’g’t, sup., and ex. acc't. 

The objection is overruled. 


Objection OZ: 
Item (a). Does not seem to connect with the contract cut- 
ting. 
278 Item (b). This item ($28.70) for “ repairing upright boiler” 
seems to have had to do with a machine used on contract 
work. It should be allowed. 

Item (c). Already included in cons’g’t, sup., and ex. acc’t. 

Item (d). Does not seem to connect with contract cutting. 

Items (e) and (f). These two amounts ($137.36 and $26.50) were 
paid out for “piping, valves, fittings, unions,” &c. (see cash book, 
189, and old bill book, 133), and seem to have been paid on account 
of the contract cutting. ‘They should be allowed. 

[tem (g). A part of the $125.32 already included in the cons’g’t, 
sup., and ex. acc’t. (See, also, journal, p. 4794 


Objection 33 : 

Item (a). This amount ($11.12) probably was for repairing done 
on the machines ou contract work. It should be allowed. 

Item (4). A part of the $125.32 already included in tne cons’g’t, 
sup., und ex. ace’t. 

Item (c). Already in cons’g’t, sup., and ex. acc’t, and this defend- 
ants’ counsel admit. 

[tem (d). A comparison of the Mansfield and Stimpson bill No. 1 
and journal entry on p. 515 shows that the amount included in the 
bill ($71.51) had to do with the contract cutting. Deducting the last 
two items as not within the accounting period, the defendants are 
entitled to credit for the balance, $61.76. 

Items (e) and (f). These have to do with D. F. Esty’s contract, and 
for reasons set forth under objection 17 must be disallowed 

Items (g) to (i). These relate to the carbons alleged to have been 
used in repairing the contract machines Curing the years 1872, ’3, 

and ’4, and are understood to include the total value of the 
279 carbons which, Mr. Ball testifies, were used for the purposes 

specified. The master is of the opinion that Mr. Ball, who 
testified without having his carbon book before him, was in error in 
giving the amounts of carbons used in repairing these machines. For 
instance, he states that in the year 1875 540] carats were so used. 
An examination of the day book (made somewhat hurriedly, and 
therefore not claiming extreme accuracy) shows that the defendants 
used that year about 597 carats, of which only 278} carats are 
charged to Case, while the others are charged up to various quarries 
where machines were owned and to construction account—the Rut- 
land Mar. Co. being charged with 134] carats, the Columbian Co. 
with 15}%, the Brandon Co. with 37%, the Eureka Co: with 2,4, the 
Suth. Falls Co. with 1}, Hollister, 13",, Connolly with 38, Clement 
with 14, Friedley with 143, Sheldon & Season with 13, P. G. & D. 
with 8, Sherman, A. & W., with 94, construction ac. with 4}, and 


| 
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consignment ac. with 893 carats. Many of these day-book entries 
were journalized in a similar manner, and corresponding entries ap- 
pear to have been made in the ledger. The only legitimate infer- 
ence from this is that the carbons thus charged to specific quarry 
companies were used in repairing machines owned by those com- 
panies, and cannot be credited to defendants on account of contract 
cutting; while those charged to Case, in whose name most of the 
contract work for that year was done, were undoubtedly used in re- 
pairing the machines used by him, but for these the defendants have 
already received proper credit in the cons’g’t, sup., and ex. acc't, In 
which the Case acc’t is included in the manner explained in the 
preliminary report. In like manner, referring to the year 
280 1874, it will be seen that the master has in a single item in 
the cons’g’t and ex. acc’t given defendants credit for $3,057.15 
on account of carbons used in connection with the contract work. 
The master fails to see that the defendants are entitled to further 
credits on this account, and the objection, except as to item (a), is 
overruled. 


Objection 34: 

As defendants’ machines, whether made for sale or for use, did not 
undergo inaterial alterations during the period of the accounting, 
the master cannot regard the business as “ experimental.” The ob- 
jection is overruled. 


Objection 35: 

The master’s refusal to make an allowance for depreciation of de- 
fendants’ machines by use and wear was based upon the supposition 
that the repairs for which defendants have received credit have been 
of a character to maintain the machines at their full working capac- 
ity. While the machines after use might not at forced sale bring as 
high a price as entirely new machines, there appears no good reason 
to suppose that defendants at the period of the accounting would 
have sold one of the machines that had been in use for a less price 
than a new one; and it seems to the master that for defendants’ pur- 
poses (7. ¢., for use on contract work) the machines may fairly be re- 
garded at the end of such period as of as much value as when first 
put at work. In the conflicting evidence relating to depreciation of 
the machines, the wituesses may not have kept in mind the thorough 
character of the repairs, including replacement of parts, which de- 
fendants probably made. 


cr 
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Objections 36 and 46: 
These relate to the master’s findings of “ net profits” from con- 
tract work and from sales, respectively. With the exceptions 
281 noted in considering the objections summarized hereafter, the 
master adheres to his views as stated in the preliminary re- 
port, 


Objections 37, 38, and 39: 

These relate to the question of the burden of proof in the appor- 
tionment of profits. The master adheres to the views expressed in 
the preliminary report. 
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Objection 40: 
Overruled. 


Objections 41 and 44: 

[In these defendants claim special allowance for the “engines, 
frames, mounting, feed and reversing mechanisms, track and spacing 
devices,” in their various machines. Overruled for reasons stated 
in the preliminary report. 


Objection 42: 

The master’s view upon this point is briefly this: That while the 
weight of evidence seems to be decidedly in favor of the solid coni- 
cal bit for channeling, vet the defendants are not entitled to benefit 
by that fact, by way }} apportionment of profits, because the burden 
of proof being upon them, they have failed to show the amount or 
extent of the superiority of their tool, sO as to enable the master to 
form a judgment as to what their improvement has been worth to 
them in their business. 


Objection 45: 

Defendants request the master to limit the complainants’ claim to 
the drill bits and rods. For reasons sufficiently stated.in the pre- 
liminary report, the master adheres to his former views, including 

the entire machine in the accounting, and denies the request. 
282 Having thus duly considered the objections of both parties, 

made to the preliminary report, the master now adopts such 
report, with the several modifications above indicated and summa- 
rized hereafter, as his final report. 

Modifying the preliminary report In accordance with the forego- 
ing findings, the account will stand as follows: 


Machines Used. 


Total receipts from cutting as stated in Sched- 
‘ule B of preliminary report -. 


—-———'——§— = — — —<« 


Deduct allowances made as per defend- 
ants’ objections: 


Cutting for Suth. F. Mar. Co. (obj'n es $1,345 53 
% “ Brandon Co. (obj’n 3)_.-----.... 100 00 
Drawback to Eureka Mar. Co. (obj’n 21) ~_-- 362 16 


ae =] SOT OD 


Receipts from cutting pa eee SSE SS SEM a i MERE ook Ae eae pe $79? 356 96 
Cost of cutting as stated in Schedule C of pre- 

ge Se a 
Deduct bal. of stone mach. No. 1 acc’t in 

Sched. C (as per def’ts’ obj’n 13)..--.--~- 1,149 53 


$55,285 l 5 


i See 


THE SULLIVAN MACHINE Co. 


Add allowances made as per def’ts’ 
obj’ns: | 


Am’ts p’d staples (obj’n 18)_ ...._- ..$104 00 
Pay’ts by Brandon Co. (obj’n 20) 221 37 
Willson coal bills (obj’n 30).--- —s 
Repairs on boiler (obj’n 32). > ae 
Piping, valves, etc. (obj’n 32)_...... 163 66 
Repairs (obj’n 35)_..----- pole .. 
Mansfield & S. bill (obj’n 33)_._.._.. 61 76 
- 1,142 72 
$56,427 S/ 
Add for general expenses on basis adopted in 
preliminary report, pages 397 and 38._.... 9,454 67 


This amount is obtained as follows: 


Total general expenses, $45,272.73; aggregate 
mach. shop labor, $67,048.92: mach. shop 
labor chargea to all branches of the dia- 
mond-drill business, $29,330.33 Appor- 
tioning these general expenses in the ratio 
of mach. shop labor, the amount charge- 

able to diamond drills is $18,921: 

283 and apportioning this to the ma- 

chines used and those sold in the 

ratio of the respective AMounLS recelved 
from these two sources (viz., $72,556.96 and 
$7 2.446.25), the amount chargeable to the 
cost of cutting is $9,454.67, and the amount 
chargeable to cust of machines sold is 

Se a eae eae me a Res 


Making net profit from cutting................ 
Mach LTiES Sold. 


Total receipts as per Schedule A of prelim- 

inary FOPOTC.. cc cncn coccnn- ences coca ccecesoosececoe 
Cost of same: items embraced. in Ball’s esti- 

mate as stated in preliminary report, page 

DD wesc setesbse beau inten badidgasdiniie $47,411 23 
Add for general expenses belonging to ma- 

chines sold as per calculation above..... 9,466 33 


Add ten per centum, as manufacturers’ 


lo) a ed eo Se See 5.687 75 
Tete O00b candsiins’s sonw-coceseansibchiiinstad ep ghsiitiicasiplapitinalcs hia sin 


ret ereGts GM G08... cccc cnt nntintadnb eas $9,870 


25—146 
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If the accounting as to defendants’ profits on the machines sold 
is LO be limited to the boring heads and the drill rods (these being 
the devices specifically named in the 2d and 3d claims of the 
Leschot patent) a corresponding apportionment ofthe above amount 
(S\) 7) 4) CAND readily be made is follows: 

According to the Ball estimates each two-spindle channeler (of 
which there were nine sold) cost, exclusive of general expenses and 
including two boring heads each, $3,095.84, the two heads being 
estimated by him at $350 ($175 each). and the spindles or drill rods 
at $80. In like manner the twelve gadders sold are estimated to 
have cost, not Including genera! expenses, $1,096.44 each, the two 

heads being estimated by Ball at $200 ($100 each), and the 
ISA spindjes or drill rods at $30. The two tunneling channelers, 

in like manner, are estimated to have cost $2,559.36 each, the 
three boring heads of these machines being placed at $525 ($175 
each) and the spindles at $80. So, also, the three-spindle drills are 
estimated in the preliminary report, page 49, to have cost $1,457.54 
each; and, upon reference to the statements contained in Exhibit 
A, the three boring heads may be set down at $225 ($75 each), while 
the spindles can safely be put at $80. 

[t also appears from defendants’ admissions in Exhibit A that 
they sold during the accounting period a few boring heads other 
than the regular allowance for the machines as included in Ball’s 
estimates, viz., five extra heads for channelers, two extra heads for 
gadders, and two extra heads for three-spindle drills. 

The cost of the heads and drill rods sold by defendants (not in- 
cluding allowance for general expenses) will then stand as follows: 


— a 


0) two-spindle channelers elias cities ie 
Heads, $350 each machine. 
Spindles, SS) = 


. $5,570 


2 two-spindle tunnelers. si iri acs Ne aos isis) a 
Heads, $525 each machine. 
Spindles, $80 ds 
Z I Cee icsivcitesiniticinicsesieniticatdibheiracentgundiintiaiaiaals ee Ee Ae ee 610 
Heads, $225 each machine. 
Spindles, $80 “5 
Ree I GL RT MN CO Mei 
Ileads, $200 each machine. 
Spindles, S50 
Re ea tices ceniescicite eres ental icici 
5 heads at $175. 
2 heads at $100. 
2 heads at $75. 
Se eee ERE bse RRO MDa RIN CE $9 675 
985 As above stated, the aggregate cost of the entire machines 


sold was $47,411.23. If the net profits on the entire machines 
(found above to be $9,870.94) are to be distributed between the drill 
heads and rods on the one hand and the other parts of the machine 
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on the other it would seem equitable that this should be done in the 
ratio of the costs of the respective parts. On this basis the profits 
apportionable to the boring heads and rods would be two thousand 
and fourteen dollars and thirty-two cents ($2,014.32). For reasons 
stated in the preliminary report, however, the master is of the opin- 
ion that defendants should account for the entire profits on the 
machines sold. 

The taster therefore reports that the “ gains, profits, and advan- 
tages © arising to the defendants from the use Dv them of the inven- 
Lions covered bv the second and third claims of the Leschot patent 
from June 1, 1871, to November 24, 1874, were nine thousand eight 
hundred and seventy.dollars and ninety-four cents ($9,870.94) on 
machines made and sold, and six thousand four hundred and sev- 
enty-four dollars and forty-two cents ($6,474.42) on machines made 
and used on contract cutting, making an aggregute of $16,345.36 : 
aud that there have been no “ damages in excess of profits” suffered 
by the complainants by reason of defendants’ manufacture and sale 
or use of the infringing machines 

Respectfully submitted, 
(S'gd) SAM’L A. DUNCAN, 
Spe cial Master. 


(Endorsed :) Circuit court of the United States, southern district of 
New York. American Diamond Drill Company vs.Sullivan Machine 
Company. In equity. Report of S. A. Duncan, special master. 
U.S. cireuit court. Filed Nov. 1, 1883. Timothy Griffith, clerk. 


ISG Circuit Court of the United States, Southern District of New 
York. In Equity. 


AMERICAN DIAMOND DRILL COMPANY 
against 


SuLLIVAN MACHINE COMPANY. 


The complainant comes and ¢ xcepts to the master’s report herein— 

First. For that the master has allowed the defendant for general 
expenses in the machines used in cutting or contract work the sum 
of $9,454.67, whereas the master should have found that the general 
expenses of defendant in said work was already included in the cost 
allowed for the same. 

Second. For that the master has allowed the defendant for general 
expenses in the machines sold the sum of $9,466.33, whereas the 

master should have found that the general expenses of de- 
287  fendant belonging to machines sold was already included in 
the cost allowed for the same. 

Third. For that the master has allowed the defendant-, as manu- 
facturers, profit on machines sold the sum of ten per centum, to wit, 
$5.687.75. on the estimated cost thereof, whereas the master should 
have found that the manufacturers’ profit was already included in 
the cost allowed for the same. 

Fourth. For that the master has allowed the defendant the cost 
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of a channelling machine sold the Brandon Statuary Marble Com- 
pany Sept. 30th, 1873, to wit: 


The sum of (Ball’s estimate, p. 49).-.......--.-------. $3,095 84 

Proportion of general expenses, JA-th Sma es, Sat eh a 315 6 

10 per cent. manufacturers’ profit-......... .......--- S47 44 
$3,821.92 


Whereas the master should have found that defendant was 
288 not entitled to have any part of the cost of said machine al- 
lowed to it. 
Fifth. For that the master has allowed the defendant the cost of 
a 3-spindle drill machine sold J. B. Hollister April 30th, 1873, 
to wit: 


The ones of Challe estleiie oo ditticdcie uk _ $1.487 88 
Proportion of general expenses, j-th ne I 878 G. 
10 per cent. manufacturers’ profit .._- am Seed | ee aa 186 65 


Whereas the master should have found that defendant should 
have been allowed the sum of $1,000 only. 

Sixth. For that the master has not allowed the complainant in- 
terest on the profits made by defendant from the sale and use of 
complainant’s invention from the date of the interlocutory decree 
herein. | 

(Signed) WETMORE, JENNER & THOMPSON, 


For Complainant. 


(Endorsed :) U.S. circuit court, southern district of New York. 
American Diamond Drill Company vs. Sullivan Machine 
289 Company,complainants. Exceptions to master’s report. Wet- 
more, Jenner & Thompson, for complainant. U. 8. circuit 

court. Filed Nov. 5, 1883. Timothy Griffith, clerk. 


99() United States Circuit Court, Southern District of New York. 
[In Equity. | 


Tue AMERICAN DriamMonp Dritt Company 
i's. 


Tue SULLIVAN MACHINE CoMPANY. 


Exceptions taken by the defendant, The Sullivan Machine Com- 
pany, to the report of Samuel A. Duncan, Esquire, appointed 
special master herein by order duly made in this cause, dated 
February 27, 1877, which said report was filed wjth the clerk of 
this court November Ist, 1883. 


First exception. Because the said master has in and by his said 
report overruled the defendant’s “fifth objection” to the master’s 
draft report and has found that the complainants are entitled to the 
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entire profits of the defendant’s manufacture, sale, and use of 
291 quarrying machines, whereas he should have found, as was 

requested by defendant, that the proofs before him demon- 
strated that complainants’ diamonds a’ were without value in defend- 
ant’s machines, and that for that reason the complainants were in 
equity not entitled to any part or share of defendant’s profits. 

Second exception. Because the master overruled the defendant’s 
“sixth ubjection ” to said draft report and based his finding that com- 
plainants were entitled to the protits realized by defendants in their 
manufacture, sale, and use of the device covered by the second claitn 
of the Leschot patent upon the decision in American Diamond Rock 
Boring Company vs. Sheldon and others, when it was obvious that 
the decree entered in this cause in 1875 was based upon an entirely 
different construction of the patent in question, from that adopted 

in the case cited, decided in October, 1879. 
292 Third exception. Because the master overruled the defend- 

ant’s “seventh objection” to said draft report and rejected 
entirely the defendant’s statement of account, Exhibit B, prepared 
and produced by defendant under the order of the master at com- 
plainants’ request, whereas the master should have based his find- 
ings upon that account and upon the subsequent accounts produced 
by defendant. 

Fourth exception. Because the master overruled the defendant's 
“eighth objection” to said draft report and rejected entirely de- 
fendant’s classified statements marked Defendant’s Exhibits Nos. 1, 
2, 3, and 4 of May 25, 1881, verified by the testimony of the account- 
aut who prepared them and by defendant’s books and vouchers be- 
fore the master, whereas he should in his findings have given credit 
to said statements. 

Fifth objection. Because the master overruled the defendant’s 

“tenth objection” to said draft report and generally found, 
293 upon the evidence, the Defendant’s Exhibit 4 to be uncertain 

as to many of its items, and particularly as to the column 
headed general bills, whereas he should: have required specific ob- 
jections from complainants to details of Exhibit 4. 

Sixth exception. Because the master overruled the defendant’s 
“eleventh objection ” to said draft report and found that defendant's 
statement, Exhibit X, was not entitled to credit in this accounting, 
whereas he should, upon the proofs, have given credit to the detuils 
of said exhibit. 

Seventh exception. Because the master overruled the defendant’s 
“twelfth objection” to said draft report, whereas he should have 
sustained said objection. 

Eighth exception. Because the master overruled the defendant’s 
“ fourteenth objection ” to said draft report as to the item “a” stated 

therein, to wit, $115, whereas he should have allowed said item. 
294 Ninth objection. Because the master overruled the defend- 
aut’s “seventeenth objection” to the said draft report as to 
the item “45” stated therein, to wit, “ $58.33,” whereas he should 
have allowed said item. 
Tenth objection. Because the master overruled the defendant's 
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“nineteenth objection ” to the said draft report as to the items “a,” 
$90.10: “bh.” Breet we" § eee.” “¢ “Sis: “a: 
“ $65.66,” and “ k,” “ 30.00,” whereas he should have allowed all of 
said items, as re ai sted by defendant. 

Eleventh exception. Because the master mieaeaiod the defendant’s 
“twenty-fourth objection” to the said draft report as to the item 
“a,” “$20.50,” whereas he should have allowed said item, as re- 
quested by defendant. 

Twelfth exception. Because the master overruled the defendant's 
“twenty-seventh objection” to the said draft report as to the item 

—, $745, whereas he should have allowed said item, as was 
295 requested by defendant. 

Thirteenth exception. Because the master overruled the 
defendant’s “ twenty-ninth objection ” to the said draft report as to 
all of the items therein stated, whereas he should have allowed all 
of said items except items “n” and “v,” as was requested by de- 
fendant. 

Fourteenth exception. Because the master overruled the defend- 
ant’s “thirty-third objection ” to the said draft report as to the items 
‘e" "See, § ena “t” “mas 90, ” and “9g,” “carbons,” “ $2,392.85,” 
and “h,” “ carbons,” “ $4,629.68,” whereas the master should have 
allowed such items upon the evidence before him. 

Fifteenth exception. Because the master overruled the defendant's 
thirty-fourth objection to the said draft report by finding that the 
defendant’s diamond-drill business during the accounting period in 
question was not an experimental or uuremunerative business, but 
was a source of profit to the defendant, whereas he should have 

found that said business was experimental, unremunerative, 
296 and was not a source of profit. 

Sixteenth exception. Because the master overruled the 
detendant’s “thirty-fifth objection” to the said draft report by 
finding that defendant’s machines did not depreciate by use and 
wear during the accounting period and because he allowed nothing 
for such deprecis ition, whereas upon the evidence he should have 
found that said machines depreciated rapidly by use and wear over 
and above repairs, and that such depreciation amounted to at least 
$2,100. 

Seventeenth exception. Because the master overruled the defend- 
ant’s “ thirty-sixth objection” to the said draft report by finding 
that defendant realized from the cutting business net profits which 
amounted to $6,474.42, whereas he should have found that defend- 
ant- did not realize any profits from their cutting business during 
said period. 

Kighteenth exception. Because the master overruled the defend- 

ant’s “ thirty-seventh objection ” to said draft report by find- 
297 ing that the burden of proof was upon the defendant to show 
affirmatively the value of the diamonds a’ in defendant’s ma- 
chines and the share of profits, if any, which equitably belonged to 
the complainant by virtue of defendant’s use of the device a’ of the 
second claim of the Leschot patent, whereas he should have found 
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that the burden of proof was on complainant to establish the value 
of the device in question in defendant’s machines. 

Nineteenth exception. Because the master overruled defendant’s 
“thirty-eighth objection ” to said draft report by finding that the 
said Leschot invented “a new rock-boring tool,” whereas he should 
have found from the proofs before him that Leschot invented (if 
anything) an improvement in a rock-boring tool. 

Twentieth exception. Because the master overruled defendant’s 
“thirty-ninth objection ” to said draft report by finding that because 

the defendant had not applied the infringing device to an 
298 existing mechanism, but had used it in combination with a 

newly organized mechanism designed to accomplish a class 
of work to which the alleged infringing device had not been be- 
fore applied, the burden of proof was shifted from complainant to 
defendant to prove the profits arising from the various inventions 
embodied in defendant’s machines, with a view to showing the value 
of complainant’s device a’ in such machines, whereas he should 
have found that the burden of proof remained with complainant 
upon the state of the facts found by the master. 

Twenty-first exception. Because the master overruled the defend- 
ant’s “ fortieth objection ” to said draft report by finding that the in- 
fringing device in question was of value or advantage in defendant’s 
machines, whereas he should have found it was of no value or ad- 
vantage in defendant’s machines’ 

Twenty-second exception. Because the master overruled defend- 
ant’s “ forty-first objection” to said draft report in finding that 

defendant’s novel and patented combinations in respect to 
299 engine frame mounting, feed and reversing mechanisms, track 

and spacing devices in the machines manufactured by defend- 
ant did not involve any vital invention, whereas he should have 
found from the proofs before him that said inventions were vital to 
the machines for the uses to which they were applied. 

Twenty-third exception. Because the master overruled defendant's 
“ forty-second objection” to said draft report in finding that there 
was no way of determining the relative advantage of the Leschot 
core bit and defendant’s conical bit when applied to channel cutting 
and gadding, whereas he should have found that the core bit had 
never been successfully applied to these classes of work. 

Twenty-fourth exception. Because the master overruled defend- 
ant’s “ forty-third objection ” to said draft report in finding that the 

cost of defendant’s machines was to be reached by estimates, 
300 whereas heshould have found that such cost was to be reached 

by the accounts produced and verified before the master by 
the defendant. 

Twenty-fifth exception. Because the master overruled the “ forty- 
fourth objection ” to said draft report by finding that nothing should 
be allowed to the defendant from the profits arising from the sale 
of defendant’s machines on account of the patented inventions be- 
longing to defendant which were used in constructing such machines, 
whereas he should have found that ail of such profits in equity be- 
longed to defendant. 
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Twenty-sixth exception. Because the master overruled the “ forty- 
fifth objection” to said draft report by finding that complainant's 
claim should embrace the entire profits realized by, defendant on 
the machines, whereas he should have limited the claim to the in- 
fringing device as a part of the drill bit used by the defendant and 
to this device combined with a hollow drill rod. 

‘T'wenty-seventh exception. Because the master overruled 
301 the “forty-sixth objection” to said draft report in finding 
that the gains, profits. and advantages which defendant re- 
ceived from the presence of the Leschot invention on the machines 
made and sold by defendant between June 1, 1871, and November 
24, 1874, amounted to $10,009.45, whereas he should have found 
that defendant received no gains, profits, or advantages from the 
presence in said machines by the said Leschot invention. 

Twenty-eighth exception. Because the court having adjudged an 
infringement by defendant of a single feature only of complainant’s 
alleged invention, to wit, the projecting diamonds a’ (2nd claim) 
and the device a’ in combination (3rd claim), the complainant should 
have produced evidence of the value of the device a’, and in the 
absence of such evidence the master should have found that the 
complainants were entitled to nominal damages only. 

Twenty-ninth exception. Because the master has found 

302 that the Leschot tool was not simply an improvement upon 

the Hermann tool patented in France in 1855, but was “ a 

new rock-boring tool,’ whereas he should have found upon the 

proofs and under the decree in this cause that the Leschot tool was 

simply an improvement upon the Hermann tool because it con- 

tained the projecting diamonds a’, which were not shown by Her- 
mann. 

Thirtieth exception. Because the master, at folios 164, 165, and 
166 of his report, has obviously construed the alleged invention of 
Leschot not us it was construed by the court when the decree in this 
cause was passed. 

Thirty-first exception. Because the master has misconceived and 
has misstated the invention of Hermann, as shown by the proofs 
before him. 

Thirty-second exception. Because the master has not found, as he 
was requested to find, that the complainant had during the account- 

ing period in question failed to make the Leschot tool a 
303 practical success, and that it still required on complainant’s 

part the employment of the best mechanical talent and very 
large. expenditures of money to make it a practical, useful, and 
valuable working tool. 

Thirty-third exception. Because the master has disallowed de- 
fendants’ claim, made in their accounting, for moneys for taxes, in- 
surance, and for rent or for use of real estate and water-power, 
whereas he should have allowed such claims. 

Thirty-fourth exception. Because the master has disallowed de- 
fendant’s claim, made in the channel-cutting account, for interest 
upon the plant or cost or value of the machines used in that branch 
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. of the business, whereas the said claim should in equity have been 
$ | allowed to defendant. 


ig November 30, 1883. 

‘ (Signed) EDWIN T. RICE, 

| Solicitor & Counsel for Defendant, 

G1 Liberty St., N. Y. City. 

: 304 (Endorsed:) U. S. circuit court, southern dist. of N. Y. 


[n equity. The American Diamond Drill Company vs. The 
Sullivan Machine Company. Defendant's exceptions to master’s 
report. E. T. Rice, def’t’s solicitor, 61 Liberty St. N.Y. U.S. 
circuit court. Filed Novy. 30, 1883. Timothy Griffith, clerk. 


305 U.S. Circuit Court, Southern District of New York. In 
Equity. 


THe AMERICAN DIAMOND Dritt CoMPANY 
vs. 
Tue SULLIVAN MacHINE COMPANY. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

The petition of the above defendant, The Sullivan Machine 
Company, respectfully shows : 

First. That your petitioner is greatly aggrieved by an interlocu- 
tory decree made in this cause at a stated term of said court held on 
the 2ist day of April, 1875, by the Honorable Nathaniel Shipman, 
who had before that time heard said cause, by which said decree it 
was, among other things, adjudged that your petitioner had in- 
fringed the second claim of the reissued patent therein named, 
granted to one Asahel J. Severance, assignee, on the 26th day of 

October, 1869, and numbered 3690, and whereby it was re- 
306 ferred to Edward G. Thompson, Esquire, as special master, 

to take and state and report to the court an account of the 
gains, profits, and advantages which the defendant had received 
or which had arisen or accrued to the defendant by reason of such 
infringement. 

Second. That said decree was, upon complainant's motion, by 
order made by Judge Shipman April 26th, 1877, amended so as to 
adjudge that your petitioner had infringed the second and third 
claims of said reissued patent, and was thereafter, by order duly made 
and entered, further amended so as to substitute in said decree the 
name of S. A. Duncan, Esquire, as special master for and in place 
of the said E. G. Thompson, Esquire. | 

Third. That the accounting under said decree before the said 8. 
A. Duncan, as special master, has been closed, and the master’s re- 
port herein was filed in the office of the clerk of this court Novem- 
ber Ist, 1883, and exceptions to said report have been filed both on 
the part of complainant and defendant; and this cause has been 
duly placed upon the calendar of the court to be heard on said ex- 
ceptions to the master’s report, but said exceptions have not yet been 
26—146 
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brought on for argument and final decrée has not yet been passed 
or entered herein. 

fourth. That, as fully appears from the record in this cause, the 
original patent, of which the patent in question was a second reissue, 
was granted to one Rudolphe Leschot, of Paris, France, July 14, 
1863; that in the specification appended to the original patent 
Leschot described his invention as follows, to wit: 

“This invention consists in a boring tool composed of a series of 

diamond edges attached to an annular or tubular stock or 
307 crown of steel or other metal, to which a rotary and a direct for- 

ward motion are given, and which is thereby caused to cut or 
bore an annular groove or hole, leaving a central core or kernel 
which Is easily detached by the subsequent operation of a gad or 
wedge, the quantity of matter required to be removed by such bor- 
ing tool being very small in proportion to the cavity which is 
formed after the withdrawal of the said kernel or core;” and the 
only claim of invention contained in said specification was in the 
following words: “ What I claim as my invention and desire to se- 
cure by letters patent is the tool for boring or cutting rock or other 
hard substances, composed of an annular or tubular stock or crown 
armed with a series of diamonds, and operating substantially as herein 
specified.” 

Fifth. That an application for a reissue of said Leschot patent was 
first made in January, 1869, upon the petition and oath of one A. J. 
Severance, assignee, who obtained a reissued patent, dated February 
17th, 1869, wherein the original claim of invention allowed to Les- 
chot was abandoned, and, instead thereof, the claims of invention 
made and obtained by Severance by this reissue of the patent were 
as follows : 

“What I claim as the invention of Leschot and desire to secure 
by letters patent ls— 

‘1. A hollow rotating rock drill composed of a tubular boring 
bar, B, and a cylindrical crown or boring head, A, armed with dia- 
mound or other teeth a a' a? when said drill is used in combination 
with a force pump, E, and connected with rotating machinery, sub- 
stantially as and for the purposes set forth. 

“2. ‘The use of a stream of water when it is forced through a hol- 

low rock drill by means of a force pump or other apparatus 
308 which operates upon the same by means of mechanical press- 
ure, substantially as and for the purposes set forth. 


“(Signed) A. J. SEVERANCE.” 


Sixth. That thereafter, August 6th, 1869, and more than six vears 
after the date of the original Leschot patent, the said Severance ap- 
plied for a second reissue of said patent, and October 26th, 1869, he 
obtained the reissued patent upon which the said interlocutory de- 
cree was based, and by that reissue he obtained the following claims 
of invention, to wit: 7 

“1. A continuously revolving and progressing boring head hav- 
ing projecting diamond points, in combination with a tubular bor- 
ing bar, substantially as and for the purposes specified. 
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I 


“2. The row of cutting edges a' when attached to a revolving bor- 


} ing head so as to project beyond the circumference thereof, for the 


purposes specified. 

‘3. In combination with a revolving and progressing boring head 
having cutting points projecting beyond the periphery thereof, a 
hollow central drill rod through which the water is forced or passed. 

tL. A series of cutting edges, a a' a®, arranged in the face and 
upon the outer and inner peripheries, respectively, of a tubular or 
annular bit or boring head, A, substantially as and for the purposes 
Spt cified.” 

Seventh. That authenticated copies of the contents of the “ file 

wrappers ” of the Patent Office in each of said applications for the 

reissue of the said Leschot patent form part of the record of 
309 this cause,and it does not appear therefrom that the said 

Leschot, the original patentee referred to, had any part in or 
had any knowledge or notice of either of said applications for the 
reissue of said patent, but it does appear therefrom that the said 
Severance either did not know or understand Leschot’s invention as 
it was secured by his original patent or that he was fraudulently and 
in violation of law endeavoring to change and expand Leschot’s 
single claim of invention. | 

Kighth. That it is obvious that the second claim of the second 
reissue of the Leschot patent was for a single element only of the 
tool originally claimed and patented by Leschot, and that the third 
claim of the reissue in question was for that single element of 
Leschot’s tool, combined with a hollow boring rod—a device which 
formed no part of Leschot’s original claim, and that these two claims 
materially changed and enlarged the scope of the Leschot patent, 
so that the tool used by your petitioner, which did not infringe the 
original claim of the Leschot patent, became an infringement of 
said second and third claims, as was determined and adjudicated by 
said interlocutory decree in this cause. 

Ninth. That under the patent law of the United States, as re- 
cently construed by the Supreme Court, to wit, in Miller vs. Brass 
Company (104 U.S. R., 350), Mathews vs. Machine Company (105 
U.S. R., 54), Bantz vs. Frantz (105 U.S. R., 160), Gage vs. Herring 
(107 U.S. R., 64), Clements vs. The Odorless Excavating Company 
(26 Official Gazette, 353), and numerous other recent decisions of 
the Supreme Court, the said second and third claims of the Leschot 
patent, upon which the interlocutory decree entered in this cause 
rests, are absolutely vuld 

Wherefore your petitioner prays that your honors will be 
ol pleased Lo open OF vacate said interlocutory decree and to 
grant a rehearing of this cause. 

And your petitioner will ever pray, &c. 

Dated New York. February lth, 1584. 

(S'g’d) SULLIVAN MACHINE COMPANY, 
Per E. T. RICE, Ady. 

(S'g'd) E. T. RICE, 

Sol’r for Def't. 
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We, the undersigned, counsellors-at-law, do hereby certify that we 
have examined the foregoing petition and record in this cause and 
the recent decisions of the Supreme Court of the United States re- 
lating to the construction of claims of reissued patents, and we are 
of opinion that the Interiocutovy decree entered in this cause 1S, 
under said decision, erroneous, for the reasons stated in said peti- 
tion, and that the prayer of said petition should be granted. 

(S’g’d) HAMILTON MORTON, 
E. T. RICE, Counsel. 


(Endorsed:) U. S. circuit court, southern district of N. Y. In 
equity. The American Diamond Drill Company vs. The Sullivan 
Machine Company. Petition for rehearing. Kk. T. Rice, sol’r for 
def ’t, 6] Liberty St., a U.S. circuit court. Filed Keb. , 18354. 
Timothy Griffith, clerk. 


31] Circuit Court of the United States for the Southern District 
of New York. 


AMERICAN DIAMOND DrILL COMPANY 
is. 
Tue SuLLIVAN MACHINE COMPANY. 


SHIPMAN, d.: 


In 1875 this court passed an interlocutory decree enjoining the 
defendant against the further infringement of the second claim of 
reissued letters patent No. 5690 to Asahel J. Severance, as assignee 
of Rudolph Leschot, dated October 26, 1869, for an improved rock 
drill. The original patent was issued to Leschot and was dated 
July 14,1863. The interlocutory decree was subsequently modified so 
as to enjoin against the infringement of the third claim of the reissue. 
An accounting has been had before a master, whose report now 
comes for confirmation,and the case is ready fora final decree. Ex- 
ceptions have been taken on both sides to the report, but all the 
exceptions are overruled, and the report is confirmed as containing 
a correct finding upon the questions which were referred to the 

master. 
ol2 The important question is whether, under the recent de- 
cisions of the Supreme Court, the second and third claims of 
the reissue are valid, and whether the final decree should not be 
for a dismissal of the bill. (Perkins v. Fourniquet, 16 How., 321.) 

The invention of thesecond and existing reissue and the infring- 
ing device were described in the opinion in the case of the American 
Diamond .*ock-Boring Company against Sullivan Machine Company 
(14 Blateh. C.C., 119). The descriptive part of the original patent 
was substantially the same as the corresponding portion of the 
present reissue. The single claim of the original was as follows: 

“The tool for boring or cutting rock or other hard substances. 
composed of an annular or tubular stock or crown armed with a 
series of diamonds, and operating substantially as herein specified.” 

The defendant’s device had, instead of an annular boring head, a 
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convex boring head armed with diamonds, and with two holes on 
its surface for the passage of water. By this device the entire por- 
tion of rock which is acted upon by the tool is abraded. 

The second and third claims of the present reissue are as fol- 
lows > 

“2. The row of cutting edges a', when, attached to a revolving 
boring head so as to project beyond the circumference thereof, for 
the purposes specified. 

“3. In combination with a revolving and progressing boring head 
having cutting points projecting beyond the periphery thereof, a 
hollow central drill rod through which the water is forced or 

passed.” 
313 The plaintiff insists that Leschot’s actual invention was a 

revolving and progressing boring head armed with cutting 
points projecting beyond its periphery, so that they will cut a hole 
of larger diameter than that of the boring head and drill and givea 
clearance, and a hollow drill rod adapted, by reason of its tubular 
form, to permit the injection of water through the orifice in the 
boring head to wash away the detritus; and, further, that Leschot 
described in the original patent the manner in which the diamonds 
were placed so that a larger diameter was given to the hole than that 
of the boring head. Both these positions are true. The plaintiff 
then says that the original claim did not limit the patent to an an- 
nular boring head, but expressly included a tubular one, so that a 
convex head was included in the patent as originally granted, and 
therefore that the new claims of the reissue are not an expansion of 
the original. The plaintiff understands the words “annular or 
tubular ” to mean that the head may be annular, so as to leave a 
core, or tubular, so as to permit the passage of water, and that in any 
case the head must be tubular in a sense of a passage through it for 
the flow of water. 

If the claim of the original patent did limit the invention, as pat- 
ented, to an annular crown, wirich would necessarily bore an annular 
hole, leaving a central core, the plaintiff admits that the second and 
third claims of the reissue are an enlargement of the original patent, 
and, being contained in a reissue which was granted six years after 
the date of the original patent, are void. 

The sole idea of Leschot when he obtained his originai patent was 
that he had a tool which bored an annular groove, leaving a central 
core or kernel. He did not see that his invention was broader than 
his statement of it and could be made very useful for channeling or 

cutting from the quarry blocks of marble or rock by making 
314 a series of holes which did not leave a core; but he presented 

his invention to the Patent Office as one which had the single 
office,so far as its cutting character was concerned, of boring annular 
holes or grooves, and which was so constructed as to leave a central 
core within the hole or groove. He said, indeed, that the operation 
of his tool would be assisted by the injection of a stream of water 
through the tubular bar for the purpose of washing out the detritus, 
but this sentence or paragraph makes it plain that he considered that 
the ehief function of the tubular crown was to make an annular hole 
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which should leave a core. The stock must be annular, and, being 
annular, it could admit a stream of water through the hollow bar. 
The claim of the original patent was not intended to enlarge the 
descriptive part of the specification, but to describe, compactly and 
tersely, the very invention which he had previously described more 
at length, and the words “annular or tubular” in the claim are 
synonymous, and were intended to convey the same idea which the 
patentee had expressed in the descriptive part of the specification. 
Therefore, if the patent was to include a convex boring bar and so 
include the actual invention, it must be reissued. 

But the intent of the patentee having been to apply — and obtain 
a patent for an annular stock and not for a tool which did not leave 
a core, and the specification and the claim having been framed so 
clearly, accurately, and precisely to describe the annular tool and 
no other, there was in the original patent, according to the modern 
decisions, no error which had arisen through inadvertence, accident, 
or mistake, nor was there any defectiveness or insufficiency In the 
specification. 

The interlocutory decree was right according to the theories of the 
law which were generally accepted in 1875; it is wrong as the law 

now stands. , 
315 The decree for dismissing the bill, for the reason herein set 
forth, will be settled, if desired, upon hearing. 

Edmund Wetmore, for the vlaintiff; E. T. Rice and Alvan P. 

Hyde, for the defendant. 


(Endorsed :) Am. D. D. Co. v. Sul. Mach. Co. U.S. circuit court. 
Miled July 21, 1884. (Signed) Timothy Griffith, clerk. 


d16 At a stated term of the circuit court of the United States of 
\merica for the second circuit and southern district of New 
York, held at the court-house, in the city of New York, on the 18th 
day of August, 1884. 
Present: Hon. Nathaniel Shipman, judge. 


THE AMERICAN DramMonp Dritt Company’ 
vs. >In Equity. 
HE SULLIVAN MACHINE COMPANY. 


‘ 


This cause coming on to be heard on exceptions to the master’s 
report taken on behalf of both complainant and defendant, and upon 
petition for a rehearing of the cause filed by the defendant, and upon 
a hearing as to the final decree in the cause, and thesaid cause hav- 
ing been argued by the counsel for the respective parties, now, upon 

consideration thereof, it is found and is hereby ordered, ad- 
317 judged, and decreed that the second and third claims of the 

reissued patent named in the interlocutory decree heretofore 
made in this cause, granted to one Asahel J. Severance, assignee, on 
the 26th day of October. LS6Y, and numbered 360, are each an ex- 
pansion or enlargement of the claim of the original of said patent 
dated July 14, 1863, and are void. 

And it is further ordered, adjudged, and decreed that the said in- 


tay Rei A ok ae 


PBA RCE ei oes é 


THE SULLIVAN MACHINE CO. 9°07 


terlocutory decree entered herein, dated April 21st, 1875, and the 
order amendatory thereof, dated April 26th, 1877, be, and the same 
hereby are, vacated and set aside. 

And it is hereby further ordered, adjudged, and decreed that the 
complainant’s bill of complaint herein be, and the same hereby is, 
dismissed with costs to the defendant as taxed, amounting to seven- 
teen hundred and sixty-one 7,4, ($1,761.18) dollars, and that the de- 
fendant have execution for such costs. 


(Signed) N. SHIPMAN, Judge. 
818 (Endorsed:) J. S. circuit court. southern district of New 


York. The American Diamond Drill Company, vs. The Sul- 
livan Machine Company. Final decree. E. T. Rice, solicitor for 
def’t, 59 & 61 Liberty St., N. Y. city. U.S. cireuit court. Filed 
Aug. 20,1884. Timothy Griffith, clerk. 


218a Cireuit Court of the United States for the Southern District 
of New York. In Equity. 


THe AMERICAN DIAMOND Dritt CoMPANY 
v8. 
THe SuLLIVAN MACHINE CoMPANY. 


It is hereby stipulated between the counsel for the respective par- 
ties in the above case that the foregoing may constitute the record 
to be sent by the clerk of this court to the clerk of the Supreme 
Court of the United States on the appeal to said Supreme Court 
therein, and that the exhibits other than those transmitted here- 
with may be retained by the clerk of this court until the hearing 
on appeal in said Supreme Court. 

New York, August 20th, 1885. 

E. G. THOMPSON, 
Solicitor & of f ‘ounsel for Compl. 
E. T. RICE, 
Sol’r for Def’t. 


(Endorsed:) U.S. cireuit court. Filed Oct. 16, 1885. Timothy 
Griffith, clerk. 


3185 Circuit Court of the United States, Southern District of jNew 
York. In Equity. 


AMERICAN DIAMOND DRILL COMPANY 
rs. 
SuttivAN MACHINE COMPANY. 


It is hereby stipulated by and between the solicitors and counsel 
of the respective parties hereto that the copies of the testimony 
taken and stipulated as if taken before the master herein, as evi- 
denced by the bound manuscripts marked by said master as fol- 
lows, Books B, C,C’, D, E, F, G, H, I, J, K, L, M, N, 0, P, Q, T, 
and W,. and the several exhibits referred to therein and making 
part thereof be forwarded to the clerk of the Supreme Court of the 
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United States as exhibits in this case, the same to be returned to 
the files of this court after final action by said Supreme Court upon 
this case. 


New York. April 17, 1885. 


(S'g'd) E. T. RICE, | 
ole Sol’r for Def’t, 61 Liberty St., N. Y. City. 
(S’g’d) E. G. THOMPSON, 


Sol’r for Complainant, 4 Pine St., New York City. 


] 


Ordered accordingly. 
June 10, 1885. 
(Signed) HOYT H. WHEELER, Judge. 
(Endorsed :) U.S. cireuit court, southern district of New York. 
American Diamond Drill Company vs. The Sullivan Machine Com- 
pany. Stipulation as to copies of testimony and order. Filed June 


10, L885. 


319 United States Circuit Court, Southern District of New York. 
In Equity. 


AMERICAN DraMonD Drgtt CoMPANyY 
a 
SULLIVAN MACHINE COMPANY. 
To the honorable the Supreme Court of the United States : 

The appeal of the American Diamond Drill Company, the above- 
named complainant and appellant, respectfully showeth— 

That upon the 25th day of September, 1872, the above-named 
complainant and appellant filed its bill in the cireuit court of the 
United States for the southern district of New York against the 
above-named defendant and respondent, in which it alleged the in- 
vention by Rudolph Leschot of the improvements described and 
claimed in letters patent of the United States No. 39235, dated the 
14th day of July, 1863, for an “ improved rock drill,” and the grant- 
ing to said Rudolph Leschot, in due form of law, of the above-de- 
scribed patent therefor, the surrender by the said Rudolph Leschot, 
for good and lawful cause, of the said letters patent for “ improved 

rock drill,” No. 39235, and the issuance on the 26th day of 
320 October, 1869, in due form of law, for the same invention of 

reissued letters patent No. 3690; the assignment of the inven- 
tions described and claimed in said letters patent No. 39235, and 
said reissued letters patent No. 3690 to the American Diamond Drill 
Company, the above-named complainant and appellant; the in- 
fringement by the defendant of said reissued letters patent No. 3690, 
and the damage and injury to the complainant resulting therefrom, 
together with the usual prayer.for injunction and accounting. 

That upon the 20th day of December, 1872, the above-named de- 
fendant filed its answer to said bill of complaint in said circuit 
court, wherein it admits the granting of said letters patent No. 39235, 
the surrender of the same, and the issuance of reissued letters patent 
No. 3690, but alleges that the said letters patent No. 39235 were not 
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properly the subject of reissue; deny that it was surrended for good 
and lawful cause, or that the said reissued letters patent No. 
321 3690 were applied for or granted in due form or according 
to law, or tliat it was for the same invention as that embraced 
in said letters patent No. 39235, and alleges that the said reissue was 
obtained through fraud and misrepresentation and contained new 
matter not embraced in said le ‘ers patent No. 39235. It denies that 
the entire right, title, and interest in said letters patent No. 39235 
and said reissued letters patent No. 3690 became vested in complain- 
ant by virtue of the above-mentioned assignment; denies that the 
said Rudolph Leschot was the original and first inventor of the im- 
provements described and claimed in the said letters patent No. 
39235 and said reissued letters patent No. 3690, but alleges that be- 
fore his alleged invention thereof the same were patented in certain 
enumerated foreign patents, published and described in certain enu- 
merated publications, and known to and used by certain persons 
mentioned, as appears more fully in said answer. It denies that the 
improvements described in said reissued letters patent were proper 
subjects matter for patents; denies that complainant is enti- 
322 —tiled to any rights, interests, and privileges under said letters 
patent; denies infringement, and prays for a dismissal of the 
bill. 

That on the Ist day of February, 1873, the complainant filed 
therein its replication in said court, and thereafter proofs on both 
sides were taken therein, as appears by the record. 

That thereafter and on or about April 10th, 1875, said cause came 
on to be heard and was argued before his honor Judge Nathaniel 
Shipman, one of the district judges, sitting as judge of the circuit 
court for said southern district of New York. 

That thereafter and on or about the 21st day of April, 1875, a de- 
cision was rendered by the said judge sustaining said reissued letters 
patent No. 3690 and adjudging that the defendant had infringed 
the second claim thereof; that on same day an interlocutory decree 
was entered, wherein it was adjudged and decreed, among other 
things, that said reissued letters patent No. 3690 were good and valid 

in law; that said defendant bad infringed the said second 
323 claim thereof, and that the complainant should recover of the 

defendant the profits, gains, and advantages which it had 
made by reason of such infringement, and that complainant recover 
from defendant its costs, &c., and that it be referred to Edward G. 
Thompson, Esquire, as master pro hac vice, &c.; and it was further 
ordered, adjudged, and decreed that a perpetual injunction be issued 
against the defendant according to the prayer of the bill. 

That thereafter and on or about the 26th day of April, 1877, an 
order was entered, on motion of complainant and appellant, amend- 
ing the said interlocutory decree, whereby the decree ordered, ad- 
judged, and decreed, among other things, that the defendant had 
infringed the 2nd and 3rd claims of said reissued letters patent No. 
3690, which said decree was in other respects the same as the said 
interlocutory decree above mentioned as of the 21st of April, 1875. 

That thereafter, by consent of parties hereto, Samuel A. Duncan, 
2i—146 
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Esquire, was substituted and appointed as master pro jac vice in the 
place and stead of Edward G. Thompson, Esquire. 

O24 That thereafter proceedings were had from time to time 
before said master, Samuel A. Duncan. 


That thereafter and on or about the 10th of March, 1883, the de-| 


fendant moved this court to rehear said cause and to vacate and set 
aside the two interlocutory decrees heretofore entered therein and 
to substitute therefor a decree dismissing the bill with costs upon 


. . . q 
the ground that said reissued letters patent were null and void ; that] 
his honor Judge Shipman temporarily denied the motion until the] 
master should file his report; that on or about November Ist, 1883, } 


the said master filed his report, to which exceptions were duly filed | 


by both the complainant and appellant and by the defendant. 


That thereafter and on or about the 9th day of April, 1884, the } 
exceptions to said master’s report were duly argued before his honor } 


JudgeShipman, and atthesametime the defendant renewed its motion } 
to this court to rehear said cause and to vacate and set aside the two } 


interlocutory decrees heretofore entered therein and to sub- } 


o< 


325 stitute therefora decree dismissing the bill with costs upon the 
same grounds that said reissued letters patent No. 5690 were 
null and void. 

That thereafter and on the 20th day of August, 1884, his honor 
Judge Shipman filed an opinion on said motion and caused to be 
entered a decree dismissing said bill with costs to defendant. 

That thereafter said costs were duly taxed in favor of defendant 
in the sum of one thousand seven hundred and sixty-one dollars 
and ;',%; cents, and on or about the 17th day of March, 1885, a final 
decree was entered in accordance with the foregoing and awarding 
execution for the above costs. 

Wherefore this appellant appeals from the said final decree and 
the whole thereof, and respectfully prays that the decree of the said 
circuit court and the bill, answer, pleadings, depositions, evidence, 
and proceedings in the said cause, both at final hearing and before 
the master, may be sent to the Supreme Court of the United States 

without delay, and that the said Supreme Court will proceed 
326 to hear the said cause anew; that the said decree of the said 

circuit court may be reversed, the prayer of the bill herein be 
granted, and the defendant ordered, adjudged, and decreed to 
pay to the complainant and appellant the amount found due by the 
master’s report as filed, with interest thereon from the date of filing 
of the said master’s report—that is, from the Ist day of November, 
1883. 
Appeal allowed. 

(Signed) A. B. 


EDMUND WETMORE, 
EDWARD G. THOMPSON, 
Sol’rs for Appellant. 


(Endorsed :) Circuit court of the U.S., southern dist. of New York. 
In equity. American Diamond Drill Co. vs. Sullivan Machine Co. 
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Petition on appeal. Due service of the within petition on appeal 
admitted this 28 March, 1885, upon me both as solicitor for def’t 
company and as a stockholder therein. (S’g’d) E. T. Rice, sol’r, ete. 
U.S. circuit court. Filed Mar. 30, 1885. Timothy Griffith, clerk. 


897 U.S. Circuit Court, Southern District of New York. In 
Equity. 


AMERICAN DIAMOND Dritt CoMPANY 
vs. 
SuLLIVAN MACHINE CoMPANY. 


Know all men by these presents that we, Charles H. Tompkins, 
of New Brighton, Richmond county, New York, and Aquila Rich, 
also of New Brighton, Richmond county, New York, are held and 
firmly bound unto the above-named Sullivan Machine Company in 
the sum of three thousand seven hundred and fifty dollars ($3,750), 
to be paid tothe said Sullivan Machine Company; for the payment 
of which, well and truly to be made, we bind ourselves and each of 
us, our and each of our heirs, executors, and administrators, jointly 

and severally, firmly by these presents. 
328 Sealed with our seals and dated the twenty-sixth day of 
March, in the year of our Lord one thousand eight hundred 
and eighty-five. . 

Whereas the above-named American Diamond Drill Company 
has prosecuted an appeal to the Supreme Court of the United States 
to reverse the decree rendered in the above-entitled suit by the judge 
of the circuit court of the United States for the southern district of 
New York: 

Now, therefere, the condition of this obligation is such that if the 
above-named American Diamond Drill Company shall prosecute its 
said appeal to effect and {answer all damages and costs if it fails to 
make good its plea, then this obligation shall be void; otherwise the 


same shall be and remain in full force and virtue. 
(Signed) CHAS. H. TOMPKINS. [L.s. 
(Signed) AQUILA RICH. L. 8. 


Sealed and delivered and taken and acknowledged this twenty- 
sixth day of March, 1885, before me— 
[NOTARIAL SEAL. | PHILLIPS ABBOTT, 
329 Notary Public, Kings Co., New York. 


Certificate filed in N. Y. Co. 


Unitep States oF AMERICA, ee 
Southern District of New York, § a 
Charles H. Tompkins, being duly sworn, deposes and says that he 
is a householder in the State of New York and is worth the sum of 
three thousand seven hundred and fifty dollars over and above all 
his debts and liabilities. 


(S’g’d) CHAS. H. TOMPKINS. 
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Sworn to before me tliis 26th day of March, 1885. 
[NOTARIAL SEAL. | (S’g’d) PHILLIPS ABBOTT, 
Notary Public, Kings County, N. Y. 


Certificate filed in N. Y. Co. 


330 Unirep States or America, | .. 
Southern District of New York, | ~ 


Aquila Rich, being duly sworn, deposes and says that he 1s a free- 
holder in the State of New York and is worth the sum of three thou- 
sand seven hundred and fifty dollars over and above all his debts 
and liabilities. 


(S’p’d) AQUILA RICH. 


Sworn to before me this 26th day of March, 1885. 
| NOTARIAL SEAL. | (S’g’d) PHILLIPS ABBOTT, 
Notary Public, Kings County, New York. 


Certificate filed in N. Y. Co. 


Approved as to form and substance and as to the sufficiency of 
the sureties, and may be filed and entered. 
Dated M’ch 27, ’85. 
(S’g’d) KB. ‘Tl. RICE, 
Def’t's Sol’r. 


(Endorsed :) U.S. C.C.,8.D. N.Y. In equity. American Dia- 

mond Drill Co. vs. Sullivan Machine Company. The within 

33 bond approved. (S’g’d) A.Brown. U.S. circuit court. Filed 
Mar. 28, 1885. ‘Timothy Griffith, clerk. 


332 By the Honorable Addison Brown, one of the judges of the 
district court of the United States, sitting as a judge of the 
circuit court of the United States for the southern district of New 

York, to the Sullivan Machine Company: 

Whereas the American Diamond Drill Company has lately ap- 
pealed to the Supreme Court of the United States from a decree lately 
rendered in the circuit court of the United States for the southern 
district of New York made in favor of you, the said The Sullivan 
Machine Company, and has filed the security required by law, you 
are therefore hereby cited to appear before the said Supreme Court, 
at the city of Washington, on the 12th day of October, 1885, next, to 
do and receive what may appertain to justice to be done in the 
premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 28th day of March, 
in the year of our Lord one thousand eight hundred and eighty- 

five. 
333 (Signed) ADDISON BROWN, 
District Judge, Sitting as a Judge of the Circuit Court of the 
United States for the Southern District of New York. 
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(Endorsed:) Circuit court of the U. S., southern dist. of New York. 
In equity. American Diamond Drill Co. vs. Sullivan Machine Co. 
Citation on appeal. Edmund Wetmore, Edw’d G. Thompson, sol’rs 
for appellant. Due service of the within citation admitted this 28 
M’ch, 1885, upon me, both as sol’r for def’t company and as a stock- 
holder therein. (S’g’d) E. T. Rice, solicitor. U. S. cireuit court. 
Filed Mar. 30,1885. ‘Timothy Griffith, clerk. 


334  Uwnirep States OF AMERICA, me 
Southern District of New York, {~~ ° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to three hundred and thirty-three, inclusive, contain a true and com- 
plete transcript of the record and proceedings had in said court in 
the case of The American Diamond Drill yor om. against The Sul- 
livan Machine Company as the same remain of record and on file in 
said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 16th day of October, in 
the year of our Lord one thousand eight hundred and eighty-five, 
and of the Independence of the said United States the one hundred 
and tenth. 


[Seal of U. S. Circuit Court, South. Dist. New York. ] 
TIMOTHY GRIFFITH, Clerk. 
Endorsed on cover: S. New York C. C. U.S. No. 146. The 
American Diamond Drill Company, appellant, vs. The Sullivan Ma- 
chine Company. Filed October 17, 1885. 
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S. B. ARBUCKLE VS. P. J. QUIGLEY, CLERK, 4c. 1 


1 Unirep STaTes oF AMERICA, 88: 


The President of the United States to the honorable the judges 
of the supreme court of the State of Tennessee, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment of a plea which is in the said supreme court, before 
you, between P. J. Quigley, clerk of the county court of Shelby 
county, Tennessee, plaintiffs, and S. B. Arbuckle, defendant, a 
manifest error hath happened, to the great damage of the said Ar- 
buckle, as by complaint appears, we, being willing that the error, 
if any hath been,should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October, 1888, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the laws and customs of the United States should be 
done. 

Witness the Hon. Samuel IF. Miller, senior justice of the Su- 
preme Court of the United States, and the seal of the United 
States circuit court, at Memphis, this 27th day of June, A. D. 1888, 
and the 112 of American Independence. 

[Seal Circuit Court of the United States for the District of West Tennessee. ] 


JOHN B. CLOUGH, Clerk. 


2 [Endorsed:] No. —. Circuit court of the United States, 

western district of Tennessee. 8S. B. Arbuckle vs. P. J. Quig- 
ley, clerk of county court, ete. Writof error. Issued the 27 day 
of June, A. D. 1888. J. B. Clough, clerk. Filed July 14, 1888. 
Jno. W. Buford, cl’k. 


3 Unitrep STaTEes OF AMERICA: 


To P. J. Quigley, clerk of the county court of Shelby county, Ten- 
nessee, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, 1888, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Ten- 
nessee, wherein P. J. Quigley, clerk of the county court of Shelby 
county, Tennessee, is plaintiffand S. B. Arbuckle, defendant in error, 
to show cause, if there be any, why the judgment in the said writ 
of error mentioned should not be corrected and speedy justice 
done to the parties in that behalf. 
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2 8. B. ARBUCKLE, VS. P. J. QUIGLEY, CLERK, &€. 


Witness the Honorable Peter Turney, chief justice of the supreme 
court of the State of Tennessee, this 27th day of June, 1888. 
P. TURNEY, 
| Chief Justice Supreme Court Tennessee. 
Filed July 14, 1888. 
JNO. W. BUFORD, Clerk. 


4 [Endorsed:] No. —. Circuit court of the United States, 

western district of Tennessee. S. Bb. Arbuckle vs. P. J. Quig- 
ley, clerk of county court, etc. Citation. Filed the 27 day of June, 
A. D. 1888. ; clerk. 


I now acknowledge & accept service of the within citation & notice, 
& further acknowledge that copy of the writ of error in this cause 
has been left with me this 13th day of June, 1888. 
P. J. QUIGLEY, 
County Court Clerk of Shelby County, Tenn. 


5 In the Circuit Court of the United States within and for the 
Western District — Tennessee. 


P. J. Quia.tey, Clerk of County Court, 
V8. 
S. B. Arpuckie, Defendant. 


Know all men by these presents that we, S. B. Arbuckle, as prin- 
cipal, and T. B. Turley and L. E. Wright, as suretys, are held and 
firmly bound unto P. J. Quigley, clerk of the county court of Shelby 
county, Tennessee, in the sum of five hundred dollars, to be paid to 
the said P. J. Quigley, clerk county court aforesaid; to which pay- 
ment, well and truly to be made, we and each of us bind ourselves, 
jointly and severally, and our and each of our heirs, executors, and 
administrators firmly by these presents. 

Sealed with seals, signed, and dated this 27th day of June, A. D. 

1888. 
6 Whereas the above-named 8S. B. Arbuckle has prosecuted a 
writ of error to the Supreme Court of the United States to re- 
verse the judgment rendered in the above-entitled action by the 
supreme court of the State of Tennessee: 

Now, therefore, the consideration of this obligation is such that 
if the above-named 8. B. Arbuckle shall prosecute the said writ of 
error to effect and answer all costs and damages if he shall fail to 
make good his plea, then this obligation shall be void; otherwise 


remain in full force and virtue. 
S. B. ARBUCKLE, [ SEAL. | 
By L. E. WRIGHT, His Att’y. 
‘ao. * > Sa SEAL. | 
LUKE E. WRIGHT. ey 
Acknowledged before me this 27th day of June, 1888, and I cer- 
tify the sureties to be sufficient. 
J. B. CLOUGH, 


Clerk U. S. Circuit Court. 
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This bond is hereby approved on the date of its said ac- 
knowledgement before the clerk. 
P. TURNEY, 
Chief Justice of the Supreme Court of the State of Tennessee. 
Filed July 14th, 1888. 
JNO. W. BUFORD, Clerk. 


S STATE OF TENNESSEE: 


At aterm of the circuit court of Shelby county begun and held 
at the city of Memphis or taxing district of Shelby county, at the 
court-house, on the third Monday of May, 1887. 

Present and presiding: Hon. L. H. Estes, judge; also present, Dan’! 
Schloss, clerk of said court, and W. D. Cannon, sheriff of Shelby 
county, when the following proceedings were had, to wit: 


Summons. [ssued May 30th, 1587. 


STATE OF TENNESSEE, | 


- sel: 
Shelby County, ) 


To any lawful officer to execute and return: 


You are hereby commanded to summon P. J. Quigley, 
9 clerk of the county court of Shelby county, Tennessee, if to 
be found in your county, to appear before me, or some other 
justice of the peace in and for said county, to answer 8. B. Arbuckle 
in a plea of debt, to recover the sum of $6.00, paid him under pro- 
test, for the privilege of selling fruit trees as agent of Franklin 
Davis & Co., citizens of Virginia, and doing business in said State. 
Given under my hand and seal this 30 day of May, A. D. 1887. 
A. R. POPE, J. P. [Seat] 
Endorsed: Came to hand 30 day of May, 1887, and executed 30 
day of May, 1887, on P. J. Quigley, and for trial May 30, 1887, be- 
fore A. R. Pope, Ksq., at 10 o clock, a. MM. 
W. D. CANNON, Sh’ff. 
JOHN R. MILLER, D. 8. 


Judgment for defendant for costs of the suit. 


10 f oata. 


Iss. sums., .25; ex. suros., 1.00; judgment, .75; docket, .15; appeal 
bond, .50. 
May 30th, 1887. 
A. R. POPE, J. P. [s#at.} 


$2.15 paid on costs by plaintiff. 
Appeal Bond. 
STATE OF TENN., Shelby Co.: 


We, 8S. B. Arbuckle, principal, and L. E. Wright, as surety, ac- 
knowledge ourselves to owe the State of Tenn. two hundred and 
fifty dollars. 
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S. B. ARBUCKLE VS. P. J. QUIGLEY, CLERK, &C. 


Witness our hands this 30th of May, 1887. 


The condition of the above obligation is as follows: The said Ar- 
‘ause, has appealed from the judgment of 
A. R. Pope, J. P., giving judgment against him and in favor 


buckle, plaintiff in above 


11 of said Quigley: 

Now, if said Arbuckle shall prosecute said appeal with effect 
or in case of failure to do so pay all costs in said cause accrued, then 
this obligation to be void ; otherwise to remain in full force. 

S. B. ARBUCKLE. 
L. E. WRIGHT. 
Papers and bond filed May 30th, ’87. 
J. P. YOUNG, D. C. 


Agreed Statement. Filed June 4th, 1887. 
S. B. Arspuck ie vs. P. J. QuiaLey, County Court Clerk. 
Agreed state of facts. 


It is agreed between the undersigned, respectively, attorneys for 
plaintiff and defendant in the above cause, that the plaintiff, 
12 S. R. Arbuckle is the agent and employee of the firm of 
Franklin Davis & Co., of the city of Richmond, in the State 
of Virginia; that said firm is composed of Franklin Davis and 
Edward H. Bissell, who are citizens and residents of the said city of 
Richmond and Sts ite of V irginia; that they are engaged in business 
and are near said city, and in said State, in nursery business—that is, 
with growing fruit and other trees for sale; that said firm are en- 
gaged in said business on a very large scale; that said plaintiff, S. 
B. Arbuckle, a citizen of Shelby county, Tennessee, as such agent 
and employee, is exclusively engaged in soliciting orders for said 
firm and occasionally in deliv ering trees as a part of his duty, 
13 as hereinafter set forth—that is to say, in the business of solicit- 
ing persons to order from his employers, the said firm of 
Franklin Davis & Co., their fruit trees, and has been so engaged 
since the lst day of May, 1887, and up to the present time; that by 
the terms of his employment he solicits orders in West Tennessee, 
North Mississippi, and Western Arkansas, although the bulk of his 
soliciting has been done in Shelby county, Tennessee, up to this 
time. 


It isfurthermore agreed that said firm of Franklin Davis & Co. have 
none of their stock in the State of Tennessee; that all their trees and 
stock in trade are grown and located in said State of Virginia; that 

the exclusive course of dealing between the said 8. B. Arbuckle, 
14 their said agent, and themselves is that said Arbuckle goes 

from place to place soliciting orders from persons who desire 
fruit trees, agrees upon terms of sale and purchase with them, and 
thereupon sends the orders to said firm of Franklin Davis & Co. at 
said city of Richmond, Virginia; that upon receipt of said orders 
for said trees the same are then either shipped by said firm to said 
Arbuckle, who delivers them to the purchasers in Shelby county 
and elsewhere, or are shipped direct to the purchasers themselves. 


S. B. ARBUCKLE VS. P. J. QUIGLEY, CLERK, &C. 5 


It is furthermore agreed that P. J. Quigley is the duly qualified 
and acting county court clerk of Shelby county, Tennessee, and has 
been such for seven months past; that he demanded of said 8. B. 

Arbuckle the payment of the sum of six dollars for the privi- 
15 lege of selling fruit trees for the current quarter of the. year, 

and threatened to issue and levy a distress warrant upon his 
goods and chattles unless he paid the same. 

It is furthermore agreed that said plaintiff, S. B. Arbuckle, paid 
said sum as a privilege to sell fruit trees to said Quigley under 
protest, and has began this suit to recover back the same. 

It is furthermore agreed that the said S. B. Arbuckle is engaged 
in selling fruit trees in Shelby county only and exclusively in man- 
ner and form as above set forth; and this agreed state of facts is 
here made up and presented to the court for the purpose of testing 
and determining whether or not he, the said S. B. Arbuckle, is liable 

to said tax upon the foregoing state of facts. 
16 Should the court decide that he is liable, then judgment 
will be for defendant; should it decide that he is not so liable, 
then judgment will be for plaintiff for the amount of the sum so 
paid and the costs. 
TURLEY & WRIGHT, 
Attys for Plaintiff. 
GEORGE B. PETERS, 
Att'y General and Att'y for Defendant. 


This was all the evidence in this cause, & defendant tender- same 
as his bill of exception, which — signed, sealed, and made part of 
the record. 

June 4, 1887. 

L. H. ESTES, Judge. 


And, to wit, Saturday, June 4, ’87, May term, 1887, judgment, &c. 


17 S. B. ARBUCKLE ) 
U8. +9572. T. D. 
P. J. Quiegtey, County Court Clerk. } 


Came the parties, and, this being a non-jury case, the matters in 
controversy are tried by the court, and having considered the evi- 
dence, which was submitted on an agreed statement of facts, the 
court finds for the plaintiff and assesses his damages at the sum of 
six dollars. 

It is therefore considered by the court that the plaintiff recover 
of the defendant the said sum of six dollars and the costs of this 
cause, for which let execution issue. 

Whereupon the defendant prayed and obtained an appeal to the 
present term of the supreme court of Tennessee, which was granted 
and perfected. 
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6 S. B. ARBUCKLE VS. P. J. QUIGLEY, CLERK, &C. 


18 STATE OF TENNESSEE: 

I, Dan’! Schloss, clerk of the circuit court of Shelby county, hereby 
certify that the foregoing 11 pages of words and figures contain a 
full, true, and complete transcript of all the records and proceedings 
had in the suit therein named, wherein S. B. Arbuckle — plaintiff 
and P. J. Quigley, county court clerk, defendant, as the same ap- 
pears of record and on file in my office. 

In testimony whereof I hereto subscribe my name and affix the | 
seal of said court, at my office, in the taxing district of Shelby 
county, this the 4th day of June, 1887. 

[Seal Circuit Court, Shelby County, Tenn. ] 
DANIEL SCHLOSS, Clerk. 
J.T. TOMLINSON, Deputy Clerk. 
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19 THe STATE OF TENNESSEE: 
Pleas before the supretne court of said State for the western division 
thereof, at Jackson, at the April term, A. D. 188 
Present: The Hon. Peter Turney, chief justice, and D. L. Snod- 
grass, H. H. Lurton, W. C. Caldwell, and W. C. Folkes, associate 
judges— 
When the following proceedings were had, to wit: 


P. J. QuIGLEY, Clerk, ) 
v8. >Shelby Law Docket. # 1086. 
S. B. ARBUCKLE. 


Monpay, May 28th, 1888. 


This cause was heard upon the transcript of the record from the 
circuit court of Shelby county, and it appearing to the court that in 
the judgment of the court below there is manifest error, and — the 
said judgment of the circuit court be and the same is reversed, 

and this court doth now enter judgment in favor of said 
20 Quigley, clerk, and against the said Arbuckle, defendant in 

error, and that the plaintiff in error, P. J. Quigley, recover of 
defendant in error, 8. B. Arbuckle, and Luke E. Wright, surety, the 
costs of the cause, for which let execution issue. 

The court is of opinion that upon the facts appearing in the record 
the said Arbuckle, the plaintiff below, is not entitled to claim im- 
munity from the tax In question under article 1, section 8, of the 
Constitution of the United States, which article and section was set 
up and relied upon by the plaintiff as affording him such itamunity, 
and that said Arbuckle, plaintiff below, is liable to pay said tax 
under the facts set forth in the record. j 


21 THe STATE OF TENNESSEE: 


ee es 


[, John W. Buford, clerk of the supreme court of said. State for 
the western division thereof, at Jackson, do hereby certify that the : 
foregoing is a true, perfect, and complete copy of the record, orders, ; 
and decrees in the case of P. J. Quigley, clerk, against S. B. Arbuckle, | 
us appears ef record now on file in my office. © 


S. B. ARBUCKLE VS. P. J. QUIGLEY, CLERK, 4c. 7 


In testimony whereof I have hereunto set my hand and affixed 
the seal of the court, at office, in the city of Jackson, on this the 14th 
day of August, A. D. 1888, and of the Independence of the United 
States the 113th year. 

[Seal Supreme Court of Tennessee, Western Division, Jackson, Tenn. ] 
JNO. W. BUFORD, Clerk, 
By ROB’T LINDSEY, D. C. 


Endorsed on cover: Tennessee sup. court. No. 1125. 8. B. Ar- 
buckle, plaintiff in error, vs. P. J. Quigley, clerk of the county court 
of Shelby county, Tennessee. Filed September 22, 1588. 


Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 


S. B. ARBUCKLE, PLarntirF in Error, 


P. J. QUIGLEY, Clerk, DerenDAnt IN ERROR. 


[n this cause it is stipulated and agreed that upon the 
facts of the case if falls within the principles decided by 
this Court, at this term, in the cases of Asher vs. Texas, 128 
U.S., 129, and Stoutenburg, Intendant of Washington Asy- 


lum, vs. Hennick, 124) U.S., 141. It is accordingly agreed 
that the case may be reversed and remanded with instruc- 
tions to enter judgment for the plaintiff in error 
March 12, 1889 
T. B. Turey, 
Attorney for Plaintiff in Error. 
IsHaM G. HARRIS, 


Attorney for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 1179. 


CHARLES E. MILLER AND DANIEL G. ROLLINS, EXEC- 
UTORS OF CHESTER A. ARTHUR, DECEASED, LATE 
COLLECTOR OF THE PORT OF NEW YORK, PLAINT- 
IFFS IN ERROR, 


V5. 


CHARLES B. RICHARD AND EMANUEL BOAS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


INDEX. 


Summons 

Complaint 

Notice of appearance and demand 

GUBSIOURES cone cocece cannes ecccce cove coccce coed 

ARSC ccccce c< 

Minates of trial pry verdict. : one 

Order substituting Arthur's euseutess as sae fendants 

SORES coctive cones ccncce cocces coccee cece cctdnnss yen aeehaceeen dees 
Bill of exceptions .... .........+ .-+---- 


Assignment of errors 

Joinder in error 

Citation . tata it 
Proof of © service of eatien. 
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MILLER AND ROLLINS VS. RICHARD AND BOAS. l 
] UNITED STATES OF AMERICA, as: 


The President of the United Statesto the judges of the circuit court of the 
United States for the southern district of New York, greeting: 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
Charles B. Richard and Emanuel Boas, plaintiffs, and Charles E. Miller & 
Daniel G. Rollins, executors, &c., of Chester A. Arthur, deceased, defendants, 
a manifest error hath happened to the great damage of the said Charles E. 
Miller & Daniel G. Rollins, executors, &c., of Chester A. Arthur, deceased, 
&c., as by their complaint appears. We ‘bei ‘ing willing that the error, if 
any hath been, should be duly corrected, and full and speedy justice done 
to the parties ‘aforesaid i in this behalf, do command you, it judgment be 
therein given, that under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so that 
you may have the same at Washington on the fourth Monday of October, 
eighteen hundred and eighty-eight, in the said Supreme Court, to be then 
and there held, that the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done thereon to correct 
that error, what of right and according to the laws and customs of the 
United States should be done. 

Witness Hon. Samuel F. Miller, senior Associate Justice of the said 
Supreme Court, the 24th day of September, in the year of our Lord one 
thousand eight hundred and eighty-eight. 

[SEAL. | JoHN A. SHIELDS, 

Clerk. 

The foregoing writ is hereby allowed. 

kK. Henry LACOMBE. 


2 UnNItTeED STATES OF AMERICA, 
Southern Diatrict of New York, as: 

I, John A. Shields, clerk of the cireuit court of the United States of 
America for the southern district of New York, in the second circuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following pages, numbered from three to thirty-three, in- 
clusive, contain a true and complete transeript of the records and proceed- 
ings had in said court in the case of Charles E. Miller and Daniel G. 
Rollins, executors, &c., of Chester A. Arthur, deceased, plaintiffs in error, 
against Charles B. Richard and Emanuel Boas, defendants in error, as 
the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this 29th day of September, in the year of our 
Lord one thousand eight hundred and eighty-eight, and of the Independ- 
ence of the United States the one hundred and thirteenth, 

(SEAL. | JoHN A. SHIELDS, 

Clerk. 


(Indorsed:) 5479. U.S. Supreme Court. Charles-E. Miller & ano., 
executors, &c., plaintiffs in error, against Chas. B. Richard & ano., defend- 
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ants inerror. Writoferror. Stephen A. Walker, attorney for plaintiffs 
in error. Due service of a copy of the within writ of error is hereby ad- 
mitted this 24 day of Sept., 1888. Stanley, Brown & Clarke, attorneys 
for defendants in error. U.S. circuitcourt. Filed Sep. 24, 1888. John 
A. Shields, clerk. 


+) ’ 
o Summons, 


Superior court of the city of New York. 


CHARLES |b. RicwHarp & EMANUEL BOAS, | 


plaintiffs, 
against 
CHESTER A. ARTHUR, DEFENDANT. 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiffs’ attorneys within twenty 
days after the service of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer, judgment will be taken 
against you by default for the relief demanded in the complaint. 

Dated N. Y., July 8, 1878. 

STANLEY, Brown & CLARKE, 
Plaintiffs’ Attorneys, 
Office and Poat-Office Address, No. 195 Broadway, New York ( tty. 


4 Complaint. 
Superior court of the city of New York. 


CHARLES B. RicHarp & EmaAnvet Boas, ) 


plaintiffs, | 
against | 
CHESTER A. ARTHUR, DEFENDANT. J 


The plaintiffs complain of the defendant, and allege as follows: 

First. That at the times hereinafter mentioned the plaintiffs were, and 
still are, partners in business under the firm-name of C. B. Richard & 
Boas, and that during the same times the defendant was, and still is, col- 
lector of customs of the United States at the port of New York. 

Second. That heretofore, and on or about the 13th day of June, 1876, 
one A. M. Sutton duly imported into the United States, from Liverpool, 
by the “ Lord Clive,” certain goods, wares, and merchandise, consisting 
among other things of eight cases of beads marked respectively M. F. P. 
500, 5038 to 509. 

Third. That on or about the said 13th day of June, 1876, the said mer- 
chandise was, with other goods, duly entered by said Sutton, at the port of 
Philadelphia, for warehouse. 

Fourth. That the merchandise thus entered was thereafter duly exam- 

ined and appraised by the proper officers of the customs, at said 
5 port of Philadelphia, and the proper duties and charges thereupon 
were ascertained and liquidated. 
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Fifth. That thereafter, and before the 15th day of December, 1876, 
the said merchandise contained in cases M. F. P., 500, 503 to 509, was 
duly withdrawn for transportation, and transported in bond from said 
port of Philadelphia tothe port of New York, consigned to the plaintiffs 
under their firm name of C. B. Richard & Boas, and on or about the 15th 
day of December, 1876, said goods having arrived at the port of New 
York aforesaid, the plaintiffs, in order to get possession of said goods, 
made entry thereof in the usual form of “ re-warehousing and withdrawal 
entry for consumption ;” and thereupon paid to the defendant the duties 
and charges upon said goods as liquidated by the collector of said port of 
Philadelphia, and all but one of said packages were then and there de- 
livered by defendant to the plaintiffs. 

Sixth. That one of said packages was retained by the defendant for ex- 
amination and comparison, and was held by him until after the additional 
payment had been made, as hereinafter stated, and that before the liqui- 
dation and determination of the defendant, that such additional sum 
should be paid, more than one year had expired after the liquidation of 
the original entry by the collector of the port of Philadelphia, and more 
than one year after payment of the duties as liquidated by said collector. 

Seventh. That the defendant, as such collector, exacted from the plain- 

tiffs, as and for additional duties upon said goods, the sum of 
6 twenty-four hundred and ninety-six 4%, dollars, and that said sum 

was paid by plaintiffs on June 29,1878, to the defendant under 
protest, as hereinafter mentioned. 

That this sum was made up as follows: 50 per cent. ad va/alorem duty 
on $1,911, value of the goods beyond the value as liquidated upon entry 
at Philadelphia, and 20 per cent. ad va/alorem upon the entire value claimed 
by defendant as the value of the goods in question, to wit, $3,853. 

Eight. That by the laws of the United States the true duty upon said 
goods was but $2,897,5,9,, the amount as ascertained and liquidated by the 
collector of the port of Philadelphia, but that plaintiffs, in order to obtain 
all of said goods, were compelled by the defendant to pay the said sum of 
$2,496,7.% in coin, in excess of the amount required by law. 

Ninth. That plaintiffs filed with the defendant on August 30, 1877, 
and March 7, 1878, respectively, due and timely protests in writing against 
his decision exacting such duty, setting forth distinctly and specifically the 
ground of objection thereto, copies of which protests are hereto annexed, 
and made part of this complaint. 

Tenth. That on or about March 7, 1878, the plaintiffs made due and 
timely appeal to the Secretary of the Treasury, who, by answer dated 
April 10, 1878, affirmed the decision of the defendant. 

Eleventh. That no part of said sum of $2,496 ,7% so exacted in excess 
has ever been repaid to plaintiffs, and the same is still justly due and 

owing them. 
7 Wherefore plaintiffs demand judgment against the defendant for 
said sum of 2,4967,%, in cuin of the United States, with interest 
thereon from the 29th day of June, 1878, besides the costs of this action, 
STaNLEY, Brown & CLARKE, 
Pl ffs’ Atty’s, 195 Broadway. 
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City AND County oF New YorK, 

Emanuel Boas, being duly sworn, says, ‘that he is one of the plaintiffs 
above named, and that the fore going compl: iint is true to his own knowl- 
edge, except as to the matters therein stated to be alle ged on information 
and belief, and as to those matters he believes it to be true. 

SOAS, 


Sworn to before me this 8th dav of Julv, L878. 
J. H. RosENBAUM, 
Notary Public (YS), N. dé (ounty. 


Notice of Uppearance & demand. 
[°) S. eireuit court 


CHARLES Bb. RICHARDE ET AL. ) 
Pre PrRILS 


CHESTER A. ARTHUR. } 


You will please take notice that I am retained by, and appear as attor- 
ney for, the defendant in this action, and demand service of a bill of par- 
ticulars of the plaintiffs’ claim herein, & all papers in this actiqn upon me, 
at my office, in the United States court and post-office building, in the 
city of New York. 

Yours, 
Srewartr L. Wooprorp, 
( ‘nited States Attorney for Defe ndant. 


New York, Aug. 3d, 1878. 
To SvYANLEY, BROWN & CLARKE, Attorneys for Plaintiffs: 

(Endorsed:) 5479. U.S. circuit court. Charles B. Richarde et al. versus 
Chester A. Arthur. Notice of appearance. Stewart L. Woodford, U.S 
attorney for defendant. To Stanley, B & Clarke, plaintiffs’ at- 
torneys. Reed. & refused adm. Aug. 3, 1878, 


v The President of the United States of America, to the judges of 
the superior court of the city of New York, greeting : 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause commenced before you against 
Chester A. Arthur, defendant, by Charles B. Richard and Emanuel Boas, 
plaintiffs, do therefore command you that the record and proceedings in 
the said cause you distinctly and openly send to the said circuit court, at 
the city of New York, on the 30 day of July, 1878, as fully and amply 
as the same are remaining before you, by whatever names the said parties 
may be called therein, together with this writ, that our said court may 
cause to be further done there upon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 30 day of July, in the year one thousand 
eight hundred and seventy-eight. 

[SEAL. | JoHN I. DAVENPORT, Clerk. 

STEWART L. WoopForD, 

Defendant's Attorney. 


e 
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10 (Endorsed:) 5479. U.S. circuit court. Charles B. Richard & ano 

vs. Chester A. Arthur. Copy ofcertiorari. Stewart L. Woodford, 
defendant’s attorney. Take notice that the within is a copy of a certiorari, 
this day issued out of the circuit court of the United States for the south- 
ern district of New York. New York, July 30,1878. Yours, Stewart L. 
Woodford, defendant’s attorney. To Stanley, Brown & Clarke, plaintiffs’ 
attorneys. 


11 L'nited States circuit court, southern district of New York. 


CHARLES B. RicHarp & EMANUEL Boas } 
PP PrRILN . 


Curster A. ARTHUR, COLLECTOR, ETC. } 


The answer of the defendant herein, by Stewart L. Woodford, his attor- 
ney, to the complaint of the plaintiffs in the above-entitled action. 

I. He admits he was, at the times in said complaint mentioned, col- 
lector of the port of New York, and, in such official capacity, received pay- 
ment from the plaintiffs for and on account of duties due to the United 
States, under the laws thereof, upon certain merchandise originally imported 
into the port of Philadelphia from foreign countries for transportation in 
bond to the port of New York and afterwards entered for consumption by 
the plaintiffs at the port of New York, as mentioned in the said complaint. 

Il. He alleges that any and all moneys received by him from plaintiffs 
at the times in said complaint mentioned were paid by said plaintiffs as a 
debt due by them to the United States, and not otherwise; and were re- 
ceived by defendant by virtue of his office as said collector, and under the 
direction of the Secretary of the Treasury, and for and on account of the 
United States and were forthwith thereafter, and before the commencement 

of this action, or the service of any protest, paid into the Treasury 
12 of the United-States; and that the amount of said moneys, so re- 

ceived from plaintiffs, were the amounts due from them to the 
United States according to the rate of duty imposed by law upon the sev- 
eral articles of merchandise, imported and entered as aforesaid, and as- 
sessed with duty, and no other sums than duties regularly assessed, and as- 
certained and liquidated according to law upon the plaintiffs’ entry thereof, 
were collected or received by defendant from the plaintiffs. 

[1Il. And defendant, further answering, denies that he has at this time 
sufficient information to form a belief as to the precise description of the 
merchandise contained in the several packages referred to in the said 
complaint, by the marks and numbers and description there given, except 
ID So far as to state. and defendant. herein answering, doth aver and state 
that said merchandise were dutiable according to the laws of the United 
States at the rates at which the same were assessed. 

IV. And defendant, further answering, admits that plaintiffs filed with 
defendant the protest mentioned in said complaint, but he denies that he 
has sufficient information to form a belief as to whether upon the impor- 
tation in question an appeal was made by the plaintiffs comformable to the 
laws of the United States, and defendant leaves plaintiffs to make such 
proof thereof as they may be advised. 

V. And as to any other allegations in said complaint contained, not 


e 
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hereinbefore fully answered or admitted, defendant denies the same, and 
each thereof, and leaves the plaintiffs to make such proof thereof as they 
may be advised. 
13 Wherefore defendant demands judgment that the complaint be 
dismissed with costs. , 
STEWART L. Wooprorp, 
lnited States Attorne y for Defendant. 


SOUTHERN Districr or NEW YORK, 
City and ¢ ounty of Ne w York, 8&8 : 

Chester A. Arthur, being duly sworn, says that he is the defendant 
above named, that the foregoing answer is true to his own knowledge, ex- 
cept as to the matters stated on information and belief, and as to those 
matters he believes it to be true. 

CU. A. ARTHUR. 

Sworn to before me this 13 day of September, 1878. 

| SEAL. | S. Q JACOBS, 

Notary Public, New York City. 


(Endorsed :) 5479. U.S. cireuit court, southern district of New York. 
Charles B. Richard & ano. vs. Chester A. Arthur, collector, ete. .(Copy.) 
Answer. Stewart L. Woodford, United States attorney for defendant. 
Messrs. Stanley, Brown & Clarke, plaintiffs’ attorneys. Ree’d Sept. 14, 
1878. 


14 At astated term of the circuit court of the United States of America, 

for the southern district of New York, in the second circuit, 

held at the United States court rooms, in the city of New York, on 

Wednesday the 28th day of January, in the year of our Lord one thou- 

sand eight hundred and eighty, present, the honorable Nathaniel Ship- 
man, judge. 


CHARLES B. RICHARD ET AL. ) 
v8. > 6479. 
CHESTER A. ARTHUR. } 


This cause being still on trial, the jurors sworn in it are called, and 
severally answer to their names. 

On motion of Mr. Clarke, the court directs the jury to find a verdict 
for the plaintiffs for the sum of $2,773.41. 

The jury say that by direction of the court they find a verdict for the 
plaintiffs, for the sum of twenty-seven hundred and seventy-three dollars 
and forty-one cents, and so say they all. : 

On motion of Mr. Herrick, ordered that the defendant have thirty days 
stay of proceedings within which to prepare and serve a bill of exceptions 
herein. 

Prior to the rendering and recording of the verdict herein Mr. Herrick 
excepts to the ruling of the court in directing a verdict for the plaintiffs, 

JOHN A. SHIELDS, 
Clerk. 


Te 
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15 U. S. circuit court, southern district of New York. 
CuHaRLes B. RICHARD ET AL., )} 
ra. - No. 5479. 
CuestTer A. ARTHUR. } 


By order of this court bearing date the 3 day of January, 1887, it was 
ordered that Charles E. Miller and Daniel G. Rollins, executors of the 
last will and testament of Chester A. Arthur, deceased, be substituted as 
parties defendant in the above action, and that said action stand revived 
and continued as against them. 


16 Judgment. 
(). S. cireuit court. southern district of New York. 


CuarLes B. RicHarp AND EMANUEL Boas ) 
against 

CHARLES E. MILLER AND Dante G. ROLLINs, 
executors, &c. } 


This cause having been brought on for trial before the Hon. Nathaniel 

Shipman, acting as a judge of this court, and a jury on the 28th day of 
January, 1880, and the court having directed a verdict in favor of the 
plaintiffs for the sum of two thousand seven hundred and seventy-three 
dollars and forty-one cents ($2,773.41), which was so foand by the jury, 
. Now, on motion of Stanley, Brown & Clarke, attorneys for the plaint- 
iffs, 
It is adjudged that the plaintiffs, Charles B. Richard and Emanuel Boas, 
have judgments against the defendants, Charles E. Miller and Daniel G. 
Rollins, executors of Chester A. Arthur, deceased, for the sum of twenty- 
seven hundred and seventy-three dollars and forty-one cents ($2,773.41) 
damages, $1,417.60 interest, and forty-six dollars and eighty-five cents 
($46.85) costs; making in all the sum of $4,237.86, and have execution 
therefor. : 

Judgment signed this September 24, 1888. 

JoHN A.’ SHieips, Clerk. 


17 (Endorsed): 5479. U.S. cirenit court, southern district of New 

York. Charles B. Richard etal. vs. Charles E. Miller et al., ex’rs, 
&c. Judgment roll. Stanley, Brown & Clarke, att’ys for plaintiffs, 120 
Broadway, N. Y. U.S. cireuit court. Filed Sep, 24, 1888. John A. 
Shields, clerk. 


18 Defendant's bill of exceptions. 


U. S. circuit court, southern district of New York. 


CHARLES B. RICHARDS ET AL., ) 
re. > 5479. 
CHESTER A. ARTHUR. j 


This cause came on to be tried on January 27th, 1880, before Honorable 
Nathaniel Shipman, judge, and a jury, and to sustain the issues on their 
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part the plaintiffs proved that eight cases of rosaries arrived at the port 
of Philadelphia from a foreign port on June 13, 1876. On Septem- 
ber 6, 1876, one case was entered for consumption by the importer, one 
A. M. Lutton, and after being duly examined the duties were liquidated 
upon the entry and were collected and said case was delivered to the im- 
porter. 

Upon the same date the other seven cases were entered for warehouse 
on regular trade invoice, containing the declaration of the owner taken be- 

fore the United States consul-general at Paris. 

19 Said seven cases remained in warehouse until December 13,1876. 


They were duly examined and appraised by the proper officers of 


the customs at the port of Philadelphia and the duties and charges thereon 
were ascertained and liquidated by the collector of customs at Philadelphia 
at the invoice values. 

On December 13th, 1876, said seven cases were withdrawn for trans- 
portation and were transported in bond from Philadelphia to the city of 
New York, consigned to the plaintiffs. C. B. Richards & Boas. 

Upon the arrival of the goods at the custom-house at New York City 
the plaintiffs made rewarehouse and withdrawal entry thereof in the usual 
form and thereupon paid to the defendant, the collector at New York City, 
the duties and charges upon said goods as liquidated by the collector at 
the port of Philadelphia and all but one of said cases were then and there 
delivered by the defendant to the plaintiffs. The entered values at New 

York were the same as that entered, appraised, and liquidated at 
20 Philadelphia. One of said cases was retained by the defendant 

for examination and comparison and was sent to the appraiser at 
the port of New York for examination, and upon such examination the 
appraiser made return upon said copy of invoice of the value of said goods 
and the case sent to him for examination as follows : 

“M. F. P. 503. Caseas noted. Balance classified December 30, 1876. 
Add to make market value as noted. Correct footing of invoice at prices 
as entered. A. Gilbert. -Approved: S. B. French, appraiser.” 

The notations referred to upon the face of the invoice were the rate of duty 
upon the importations at fifty per centum ad valorem,the same rate as 
classified at Philadelphia, but the appraiser, acting by authority of section 
2902, ascertained and appraised the true foreign market value of the goods to 

be upwards of ten per centum above the entered value of the goods, 
21 The collector at New York, under instructions from the Secre- 

tary of the Treasury, liquidated, on the 2nd day of March, 1878, 
the duties upon the entry of said goods in accordance with the report of 
the appraiser at New York and exacted from the plaintiffs the sum of 
twenty-four hundred and ninety-six ;°5 dollars, which sum was paid 
by the plaintiffs to the defendant under protest on June 29, 1878. And 
which said sum was made up by estimating fifty per centum ad valorem 
duty on the additional vaiue of the goods as estimated by the appraiser at 
New York beyond the value as liquidated upon the entry at Philadelphia, 
and also. twenty per centum ad valorem upon the entire value claimed by 
the collector at New York to be the value of the goods. 

The plaintiffs duly protested against the action of the collector and duly 
appealed to the Secretary of the Treasury from the decision of the col- 
lector. 


=“ — =. 7 


a 
— — ——  & 


MILLER AND ROLLINS VS. RICHARD AND BOAS, 


The protests were as follows 


99 “NEW YorK, March 7, 1878. 


“CHESTER A. ARTHUR, 
“ ( ollector of port of New York: 

“Srr: Our entry of M. F. P. 500,503-9, entered by us on a reware- 
house entry dated on or about December 15, 1876, to be withdrawn for 
immediate consumption upon transportation in bond from Philadelphia, 
we are advised has been liquidated by you on March 2, 1878, upon a dif- 
ferent valuation and appraisal than that had and determined at the origi- 
nal port of entry ; upon different charges and commissions, and with an 
additional duty of twenty per cent., and we therefore protest against your 
decision as to the rate and.amount of duties to be paid thereon as follows : 

“Ist. The amount of duties should have been determined by you ac- 
cording to the valuation of said goods at Philadelphia, the port of original 
importation and entry. 

“ Ind. The goods in question having been entered and appraised 

23 at Philadelphia, and there liquidated, no greater amount of duties 

can be demanded of us than the amount determined by that liqui- 
dation. 

“3rd. The appraiser at New York had no power or authority to deter- 
mine the value of the goods in question for the purpose of assessing du- 
ties, 

“4th. Your liquidation of March 2, 1878, is without authority in 
law. 

‘5th. That the conditions of section 21 of the act of June 22nd, 1874, 
having been fulfilled, your liquidation and claim of enhanced duties is 
legal and void. 

. “6th. That the duties accruing upon the Philadelphia liquidation and 
entry having been paid, and the goods, except the one case now in public 
store, having been delivered, and more than a year having elapsed since 
such entry, liquidation, payment, and delivery, and there being no fraud, such 

proceedings as to the delivered goods are conclusive upon the United 
24 States, and the enhanced duties upon the delivered cases claimed 

by you do not accrue, and we specifically protest against their ex- 
action. 

“7th. That in noevent had the appraiser at New York power or juris- 
diction in a case like the present to re-examine or appraise goods not seen 
by him, and for this reason, as well as reasons aforesaid, we separately pro- 
test against the exaction of duties upon all those cases not seen by the 
appraiser in New York based upon his return of value. 

“8th. That the exaction of any enhanced duty upon any of the cases, 
except the one designated upon the invoice for examination by the ap- 
praiser here, is for the reasons aforesaid irregular, illegal, and void. 

“9th. We also protest against the enhanced duty claimed upon charges 
and commissions arbitrarily stated and assumed by you and by the ap- 

praiser at New York or either of you. 
25 ‘10th. No additional or enhanced duty could legally accrue by 
reason of an enhanced valuation of these goods under the circum- 
tances, except by the action of the appraiser at Philadelphia upon a re- 
examination of said goods by him. 
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“11th. We also separately and specifically protest against the exaction 
of an additional duty of twenty per centum, claiming that under he facts 
and circumstances of this case the same does not accrue, and that the 
appraisal made by the direction of the collector of the district within 
which the same were imported or entered within the meaning of the 


Revised Statutes, to wit, Philadelphia, did not exceed by ten per centum | 


the invoice value of said goods. 

" Lastly, we annex hereto and make part hereof copy of a protest made 
by us and filed with you August 20th, 1877, and we pay the excess exacted, 
under compulsion, solely to get Lae re ods, 

“©, B. Ricuarps «& Boas, 
r By their Atiorneys, Stanley Brown & Clarke.” 


26 _ “Str: We protest against your decisidn as to the rate and amount 

of duties to be paid on the goods contained in M. F. P. 500,503-9, 
entered by us on a rewarehouse entry Dec’r 15, 1876, to be withdrawn for 
immediate consumption upon transportation in bond from Philadelphia, 
because said merchandise is only liable under existing laws to the amount 
of duties assessed thereon upon entry at the port of Philadelphia, the port 
of original importation where said goods were originally imported per 8S. 5. 
Lord Clive, June, 1876, and we particularly protest against your right to 
appraise and re-appraise the goods here, and to the assessment of the addi- 
tional or penal sum of 20 per cent. 

“ We also protest against the duty assessed upon the difference in value 
claimed by you over and beyond the appraisement and duty at Philadel- 
phia. 

“ We pay the excess exacted, under compulsion, solely to get the goods, 
and we make and protest to preserve all rights. 

“©. B. Ricnarps & Boas. 
“ By STanLey, Brown & CLARK, 
Attorneys, No. 195 Broadway. 


“COLLECTOR OF CUSTOMS, 

“ New York City.” 

27 Plaintiffs also introduced evidence tending to show that, except the 

case sent to public store for examination, the goods in question were 

delivered by the collector to plaintiffs and within a few days of their entry 

by the plaintiffs to a man in Barelay street for sale, and that such goods 

have never since been in the custody of the customs officers ; that the col- 
lector called for them, but waived their production under said call. 

The testimony being closed, the counsel for defendant made a motion to 
the court to direct the jury to find a verdict in favor of the defendant and 

against the plaintiffs, upon the ground that they failed to prove tlrat 
28 they asked in writing for a re-appraisement at the port of New 

York at any time after the appraisement at New York, and failed 
to appeal from the second appraisement made at New York. 

Which motion was denied by the court, and to this ruling of the court 
counsel for defendant then and there excepted, which exception was duly 
noted and allowed by the court. 

And thereafter, on motion of plaintiffs’ counsel, no testimony having 
been offered by the defendant, the court directed the jury to find a verdict 
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for the plaintiffs for the sum of $2,773.,4' , being the amount with inter- 
est claimed by the plaintiffs in their said action. 
To which ruling of the court the counsel for the defendant then and 
there excepted, which exception was duly noted and allowed by the court, 
And inasmuch as the above exceptions taken and made to the rulings 
and decisions of the court, in the course of the said trial, do not appear 
upon the record of the trial, the counsel for the defendant caused 
29 this bill of exceptions to be prepared, which was duly signed and 
sealed by the judge before whom the cause was heard, as and for 
the bill of exceptions in this case, the 10th day of May, 1880. 
N. SHIPMAN, [L. 8. ] 
Judge. 


(Endorsed :) U.S. circuit court, southern district of New York. Charles 
B. Richards & ano. vs. C. A. Arthur, defendant. Bull of exceptions. 
Stewart L. Woodford, U. S. attorney. Due service of a copy of the 
within is hereby admitted, July 20, 1880. Stanley, Clarke, & Smith, 
pl’ff’s attorneys. U. S. circuit court. Filed July 21, 1880. Joha LI. 
Davenport, clerk. 


30 Assign ment of errors. 
Supreme Court of the United States. 


CHARLES E, MILLER AND DANIEL G, ROLLINS, ) 
executors of Chester A. Arthur, deceased, 
plaintiff in error, 


| 
ra, | 
Cuarues B. RicHarpD AND EMANUEL Boas, | 

defendant in error. J 


Afterwards, to wit, on the fourth Monday of October in the same term, 
before the justices of the said court at the Capitol in Washington, come 
the said plaintiffs in error by Stephen A. Walker, their attorney, and 
say that in the record and proceedings aforesaid there is manifest error in 
this, to wit, that bv the record aforesaid it appears that the judgment 
aforesaid, in form aforesaid given, was given for the said defendants in 
error against the said plaintiffs in error, whereas by the law of the land 
the said judgment ought to have been given for the said plaintiffs against 
the said defendants. 

And the said plaintiff, pray that the judgment aforesaid for the error 
aforesaid, and other errors in the record and proceedings aforesaid, may 
be reversed, annulled, and altogether held for nothing, and that they the 
said plaintiffs may be restored to all things which they have lost by occa- 
sion of said judgment, &e. 

STEPHEN A. WALKER, 
Attorney for Plaintiffs in Error. 


31 United States Supreme Court. Charles E. Miller & ano., exec- 

utors, &c., plaintiffs in error, vs. Charles B, Richard & ano., de- 
fendants in error. Assignment of error. Stephen A. Walker, attorney 
for plaintiffs in error. Due service of a copy of the within assignment of 
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error is hereby admitted, this 24 day of September, 1888. Stanley, Brown 
& Clarke, attorney for defendants in error. To Stanle y, Brown & Clarke, 
attorneys for defendants in error. U.S. circuit court. Filed Sept. 24, 
1888. John A. Shields, clerk. | 


22 Joinder an error. 
Supreme Court of the United States. 


CHARLES E, MILLER AND DANIEL G. ROLLINS, ) 
executors, &c., pl’ffs in error, | 
ve. | 
CHarRLeEs B. RicHARD AND EMANUEL BOAZ, | 
def’ts in error. y 

And afterwards, to wit, on the fourth Monday of October, in said term, 
the said defendants in error, by Stanley, Brown & Clarke, their attorneys, 
come here into court and says that there is no error either in the record or 
proceedings aforesaid, or in the giving of the judgment aforesaid. 

And they pray that the said Supreme Court, before the justices thereof, 
now here, may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned, for error, and that the 
judgment aforesaid, in form aforesaid given, may be in all things affirmed, 
Ke, 

STANLEY, Brown & CLARKE, 
Attorneys for Defendants in Error. 


33 United States Supreme Court. Charles E. Miller et al., ex’rs &c., 

plaintiffs in error, vs. Charles B. Richard, et al., defendants in error. 
Joinder in error. Stanley, Brown & Clarke, attorneys for defendants in 
error. Due service of a copy of the within joinder in error is hereby ad- 
mitted, this 29 day of September, 1888. Stephen A. Walker, attorney 
for plaintiffs in error. To Stephen A. Walker, attorney for plaintiffs in 
error. U.S. cireuit court. Filed Sep. 29, 1888. John A. Shields, 
clerk. 


34 UNITED STATES OF AMERICA, 88: 


To Charles B. Richard & Emanuel Boas, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the fourth 
Monday of October, eighteen hundred and eighty-eight, pursuant to a writ 
of error, filed in the clerk’s office of the circuit court of the United States ~ 
for the southern district of New York, wherein Charles E. Miller and 
Daniel G. Rollins, executors, &c., of Chester A. Arthur, deceased, are 
plaintiffs in error, and you are defe ndants in error, to show cause, if any 
there be, why the judgment i in the said writ of error mentioned should not 
be corrected, and speedy justice should not be done to the parties in that 
behalf. 

Dated, September 2 ith, 1888. 

K. Henry LAcOMBE. 
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35 (Indorsed :) U. S. Supreme Court. 5479. Charles E. Miller 

& ano. executors, &c., plaintiffs in error, against Chas. B. Richard, 
& ano., defendants in error. Citation. Stephen A. Walker, attorney for 
plaintiffs in error. Due service of a copy of the within citation is hereby 
admitted, this 24 day of Sept. 1888. Stanley, Brown & Clarke, attorney 
for defendant in error. U. S. circuit court, Filed Sep. 24, 1888. John 
A. Shields, clerk. 

(Indorsement on cover:) No. 1179. Charles E. Miller and Daniel 
G. Rollins, executors of Chester A. Arthur, deceased, late collector of the 
port of New York, plaintiffs in error, vs. Charles B. Richard and Eman- 
uel Boas. S, New York, C.C. U.S. Filed October 2, 1888. 
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IN ERROR TO THE CIRCUIT COURT OF THF UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


BRIEF FOR THE PLAINTIFFS IN ERROR. 


This is an action to recover back the sum of 
$2,496.70, with interest from June 29, 1878, the 
said sum representing an alleged illegal exaction 
of duties by the testator of the plaintiffs in error, 


then collector of the port of New York. 


In June, 1876, one A. M. Sutton duly imported 


into the United States from Liverpool, in the 
142584 


+) 


ship Lord Clive, eight cases of beads, or rosaries, 
marked respectively M. F. P., 500, 503-509. 
The vessel and merchandise were entered at the 


port of Philadelphia. 


One case was entered for consumption and 
delivered to the importer on payment of the 


duties assessed against it. 


The other seven cases were entered for ware- 


house ( p. 5 ). 


On December 13, 1876, the said seven cases 
were withdrawn for transportation, and were 
transported in bond from Philadelphia to the city 
of New York, consigned to C. B. Richards & 
Boas (p. 8). 


On the arrival of the packages in New York 
the plaintiffs below, Richards & Boas, made a 
re-warehouse and withdrawal entry of the pack- 
ages, and thereupon paid the collector at New 
York City the duties and charges on said goods, 
as the same had been liquidated by the collector 
of the port of Philadelphia, and thereupon all of 


le packages, except one, were delivered to Rich- 


3 

ards & Boas. One package or case was retained 
for examination and comparison, and was sent to 
the appraiser, who found that there had been an 
undervaluation, and the amount sued for is made 
up ot the duty of 50 per cent. on the difference 
between the valuations and 20 per cent. ad valo- 
rem on the entire value claimed by the collector 
of the port of New York to be the value of the 
goods (p. 8). 


The plaintiffs duly protested, but the collee- 
tor’s decision was affirmed by the Secretary of 


the Treasury. 


Upon this state of facts, the defendant having 
offered no testimony, the learned judge directed 
the jury to find for the plaintiffs to the whole 
extent of their claim (pp. 10, 11), to which ruling 


the defendant excepted (p. 11). 


ASSIGNMENT OF ERROR. 


The judgment is erroneous in this, that the 
court directed the jury to find for the plaintiffs, 
whereas the jury should have been told to find 


for the defendant. 


ARGUMENT. 


So long as the matter of appraisement of the 
merchandise and liquidation of the duties thereon . 
was im fieri it was open to the collector in whose 
hands the merchandise was to re-appraise and re- 


liquidate. 


In the absence of any protest or objection, 
the retention by the collector of one package 
after payment of all duties and charges up to 
that time assessed against all the packages, may be 
presumed to have been with the plaintiffs’ con- 
sent for the purposes of revaluation and re-as- 
sessment of the whole lot, if deemed proper by 
the collector. If this presumption does not hold, 
how are the act of the collector and the plaint- 
iffs’ acquiescence in that act to be interpreted ? 
Certainly the plaintiffs could waive their strict 
legal right to stand on the appraisement and liq- 
uidation made at the port of Philadelphia, if any 
such right they had, particularly when that sup- 
posed waiver was in favor of the revenue. 


It is true, all the packages were not in the 


collector’s hands, but where one package of a lot 


~ 


of packages, all included in the same invoice and 
containing the same description of merchandise, 
is retained by the collector an appraisement 
based on the package withheld as a sample for 
the purposes of re-appraisal and reliquidation, it 
must be assumed, is perfectly good and will sup- 
port a reliquidation of the duties on all the 
packages. It seldom happens that all of anum- 
ber of packages, noted by the invoice to contain 
the same description of merchandise, are opened 


and examined for the purposes of appraisement. 


The due protection of the revenue demands 
that this power to revalue and reliquidate, so long 
as the importation is, in whole or in part, under 
the collector’s control, should be lodged in the 


collector. 


The plaintiff's case fails to show that his pay- 
ment of the additional duties was involuntary. 
Indeed it is clear that the payment as to the 
duties on the packages already delivered was 
purely voluntary (U.S. v. Schlesinger, 120 U. SB. 
R., 109). 
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The reappraisal and reliquidation were ap- 
proved by the collector at Philadelphia and by 
the Secretary of the Treasury, as the archives 
here show. The Government has gotten what 
is due to it, and shall it not be allowed to retain 


it? 


But it is claimed that the liquidation made by 
the collector of the port of Philadelphia is final 
and conclusive he United States under secti 
and conclusive on the United States unaer section 
21 of the act of 22d June, 1874, entitled ‘‘ An act 
to amend the customs-revenue laws and to re- 
peal moities” (18 Stat., 186), which is in the fol- 
lowing words: 

That whenever any goods, wares, and merchandise shall 
have been entered and passed free of duty, and whenever 
duties upon any imported goods, wares, and merchandise shall 
have been liquidated and paid, and such goods, wares, and 
merchandise shall have been delivered to the owner, im- 
porter, agent, or consignee, such entry and passage free of 
duty and such settlement of duties shall, after the expiration 
of one year from the time of entry, in the absence of frand and 


in the absence of protest by the owner, importer, agent, or con- 
signee, be final and conclusive upon all parties. 


But it will be observed that although the sec- 
ond liquidation was made more than one year 
after the first, and although the duties and 


charges, as liquidated in Philadelphia, had been 


paid on all the packages, still, so long as any part 


Be 


of the original importation remained undelivered in 
the collector’s hands, the bar of the statute’ did 


not attach. 


It is respectfully submitted, therefore, that 


there is error in the judgment. 


Wma. A. Maury, 


Assistant Attorney-General. 
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Mn the Supreme Court. 


CHarRLes E. Minter and DAnre. G. 
Ro.uins. Executors of Chester A. 
Arthur, deceased. late Collector of 
the Port of New York, ; 

Oct. T., 1888. 

No. 1179. 


AGAINST 


CHarR tes B. RicHarp and EMANUEL 


Boas. 


BRIEF IN BEHALF OF DEFENDANTS 
IN ERROR. 


Statement. 


In 1876 one Lutton imported and entered at the Port 
of Philadelphia eight cases of merchandise upon two 
entries, one for consumption and the other seven for 
warehouse. ‘These goods were regularly examined and 
appraised by the proper customs officers at Philadel- 
phia and the duties ascertained and liquidated accord- 
ing to the invoice and entry. 

On the one case for consumption the duties were 
paid and Lutton received the goods (Record, p. 8). 

On December 13th, 1876, said seven cases were with- 
drawn for transportation and were transported in bond 
from Philadelphia to the City of New York, consigned 
to the plaintiffs, C. B. Richard & Boas. 


Upon the arrival of the goods at New York City the 


plaintiffs made rewarehouse and withdrawal entry 
thereof with the collector at that port in the usual 
form, and thereupon paid to the original defendant, 
the Collector at New York City, the duties and charges 
upon said goods as liquidated by the Collector at the 


Port of Philadelphia, and all but one of said cases 
were then and there delivered by the defendant 
to the plaintifts. The entered value at New York 


was, as the treasury regulations require, the same 


as that entered, appraised and liquidated at Phuila- 


delphia. 


The one case that was not delivered to the defend- 


ants in error was sent by the collector to the appraiser 


at New York for examination and comparison. 


The appraiser found the classification for duty to be 
the same rate as that upon which duty was assessed at 
Philadelphia, but he appraised the case before him at 
more than ten per cent. above the invoice and entered 
value at Philadelphia. 

This invoice and entered value had been found cor- 
rect by the Customs officers at Philadelphia, and the 
original entry so liquidated. 

The entire return of the New York appraiser was as 


follow - 


“MM. F. P. 503. Case as noted. Balance classified 
December 30, 1876. Add to make market value as 
noted. Correct footing of invoice at prices as entered. 
A. Gilbert. Approved : >. B. I‘rench., Appraiser.” 


These notations of addition to value, as_ before 
stated, exceeded the entered value by more than ten 
per cent, : 

Thereupon the Collector at New York, whose execu- 
tors are the present plaintiffs in error, proceeded to 
assess duties upon the whole seven cases upon an 


equivalent advance upon the six cases not seen by the 


appraiser; and also an additional twenty per cent. 


duty upon the whole entry according to the valuation 
of the New York appraiser. 

This sum the defendant in error paid under protest 
and brought suit to recover the amount so paid. 

The goods in question were withdrawn from ware- 
house in Philadelphia and shipped to New York under 
a transportation bond December 15, 1876, entered on 
arrival in New York upon a combined rewarehouse and 
withdrawal entry and six of the seven cases immediately 
delivered to the defendants in error, the collector 
retaining one case for examination, and these six cases 
were never after in the custody of the Customs officers 
(Record fols. LY, 27 ; 

‘Two protests were filed by cle fendants in error. the 
first in August, 1877, calling attention of the Collector 
in er neral] terms to their claim Is tO be found at fol. 26 
of the record. The second, made within ten days after 
the formal hquidation of the entry, Wis filed March 7. 
IS78. and Is set out on pages v and 10 of the record. 

The grounds stated in that prote Sst are the grounds 
upon which the defendants in error now rely to sustain 


the judgment of the Court below in their favor. 


ARGUMENT. 
I. 


There is no statutory provision for the appraisal of 
entered merchandise or for the assessment of duty 
thereon at any other place than at the port of original 
entry, or by any other officers than the proper Customs 
Officers at such port. 

Our protest claimed 

“ The goods in question having been entered and ap- 
praised at Philadelphia and there liquidated, no greater 
amount of duties can be demandéd of us than the 
amount determined by that lquidation. 


» he 
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“The appraiser at New York had no power or 
authority to determine the value of the goods in ques- 
tion for the purpose of assessing duties. 

“Your liquidation of March 2, 1878, is without 
authority in law.” 


This claim is based upon the absence of statutory 
authority, and upon the well-settled principles that 
authority to exact a tax by any one cannot be presumed 
but must be shown. 

This position is fortified also by the Treasury Regula- 
tions upon this subject. 

The regulations of 1874 then in force provided as 
follows: : 

‘“ Art. 628. Merchandise may be withdrawn from 
warehouse in any quantity not less than an entire 
package, or one ton in weight if the merchandise be in 
bulk, at any time within three years from date of origi- 
nal importation for transportation from one port or 
place to another in the United States, in bond, in the 
original packages in which the same were imported, 
and the quantities allowed to be imported into the 
United States by law. 

‘* Merchandise shall not be entered for such trans- 
portation or withdrawn from warehouse on such entry, 
until all the « raminations and returns have hee fi made, 
and bhi dutiabl vorlite and dutie & a, finitely hired. 

“ If, on examination by the appraisers, the merchan- 
dise be found to be undervalued in the entry, and the 
penal additional duty of twenty per cent. incurred, such 
duty must be paid before any withdrawal entry of the 
merchandise for transportation can be allowed.” 

“ Art. 632. The entry shall be in triplicate, and, 
when made by other than the original importer, his 
authorization is requisite, as in case of withdrawal for 
consumption. 

“ If the transportation be by land, or partly by land 
and partly by water, fhe particular railroad or other 
route must be designated, which route must be in ac- 
cordance with the regulations relating thereto. - The 
party making the entry shall also present a copy of so 
much of the original invoice as relates to the merchan- 
dise, if package goods, described in such entry, or if 


other than package goods, a literal copy or translation 
of the entire invoice, and attached to the entry. 

“ The entry, having been compared with the record 
of the original warehouse entry, as provided in case of 
entry for consumption, entered in the appropriate 
column in the warehouse account, and the warehouse 
hond number endorsed thereon, and having also been 
compared and entered in the books of the naval officer. 
and the duties payable having been estimated and the 
foregoing oath taken by the party making entry, the 
collector will take a bond (Form No. 131) in a _ penal 
sum equal to double the duties chargeable on the 
goods, but not in any case less than one hundred dol- 
lars. 

‘* The amount of estimated duties is to be endorsed 
upon the bond. 

‘“ Art. 638. To enable the proper entry for reware- 
housing to be made, the Collector of the Port where the 
voods are withdrawn will transmit promptly to the Col- 
lector of the Port for which they may be destined the 
triplicate copy of the transportation entry, with a copy 
of the invoice attached. The copy of invoice will be 
prepared in the Collector's office, and will be duly cer- 
tified AS such. and have An rnscribed upon il the report of 
the appraise "8, Or of th office rs who acted as apprarsers 
of the merchandise. 

‘“ Art. 644. Goods transported under bond from one 
port of the United States to another, and arriving in 
uivance of the transportation papers, or which from 
“any Ccuuse are not duly and promptly entered for re 
warehouse on arrival at the port of destination, are to 
be taken possession of by the Collector and kept as un- 


claimed cron xis. 


rom this regulation it will be seen that no entry 
could have been on the original invoice used in Phila- 
delphia. The papers as settled and liquidated there 
must be used in New York. 


a Art. 647. On receipt of the permit, endorsed is 
above, the same examination shall be had as is re- 
quired by law on importations of merchandise from for- 
elgn ports, in which the appraisers shall have reference 
as well to the valuation and classification of such mer- 
chandise as to its identity with that deseribed in the 


Tr 


certified copy of invoice accompanying the transporta- 
tion entry ; and they shall accordingly appraise and esti- 
inate the same in the manner required by law in case 
of merchandise arriving from foreign ports, and make 
due report thereof to the Collector.” 

‘Should it appear by such report that the merch: an- 
dise was improperly classified or appraised at the origi- 
hii al port of S ntry, thi eollector will f Ml «em lhe f rppre is- 
CU's tor “a stati ment or thie UPOUHAS of ” bh iv Oo pinion, and 


} 


reed i ttelry Pansat if thie si/711€@. dre: (fi ¢ Op yee thei iy’ A- 
port, fo the Secret, ry of th iM ISUrYy. 

To enable the appraisers to act understandingly im 
the examination and appraisement. of merchandise 
transported under bond, collectors transmitting the 
Sate wil] see that Liha COPY oF vy mroice quired lo accome- 
Panes the ft; AL sportation ( wry one mis an all i*¢ spects fa 
thie oriinal document. 

—@ olle lors are not autho) pret fo make @ NeW ASReXR- 
sida ne ATTA ‘ Mpon Nile I; Appraise wien : hast er Cute of a 
meLreance. they woll pro pptly AES th, NCCT S Lary of th 
lreasury ot the facts. and retain the goods until 


st) Tink / /. 


gze* 


This regulation was not complied with by the Col- 


lector at New York 


‘Art. 650. The value and duty as assessed at the 
port of original importation, and so stated in the tripli- 
licate COP) of transportation entry forwarded to the 
port of destination. will an all cases hy thie role and 
duty to be e celery don the rew 1rehouse entry » Ce, if the 
merchandise be withdrawn immediately on arrival, to 
the rewarehouse withdrawal entry, as the voucher and 
authority for the assessment of duty. Should there be 
found any clerical error in the entry or invoice, it shall 
be corrected, entry allowed, and the fact reported to 
the collector at the port of withdrawal. 

‘ But should any diffe yence wm palnation or classifica- 
tion be reported by the apprise ra. the cv mall he ye- 
ported lo the Secre tary or the Ty asury, the collector at 
the port of withdrawal duly notified of the fact, and 
the entry, in the pide rntinne . SUS pt nided, 


~] 


It. 


Plaintiffs’ tenth ground of protest as follows : 


‘No additional or enhanced duty could legally ac- 
crue by reason of an enhanced valuation of these goods 
under the circumstances, except by the action of the 
appraiser at Philadelphia upon a re-examination of said 
goods by him.” 


was based upon the non-compliance of the Collector at 
New York with the provisions of Articles 647 and 650 
of the regulations of the Treasury Department as to 
obtaining the reasons of the appraiser at New York and 
as to notifying the officers at the port of original entry, 
and the Department. 


Iit. 


We call the attention of this Court to the decision of 
Judge LoweLL in the case of Spring vs. Russell, 1 
Lowell, 258, as fully sustaining the positions above 
taken. ‘The case arose before the Revised Statutes, but 
a careful comparison of the Statutes and Regulations 
then in force will show them to be substantially identi- 
cal with those applicable to the case under considera- 
tion. 

In that case, although the appraiser at the original 
port of entry concurred in the advances in the value 
made at the port of rewarehousing, yet Judge LOWELL 
could not sustain the exaction. 

On the exact point in issue here, the power of the 
Collector and appraiser at the port of rewarehousing 
(in the case at bar, New York : he said 

‘The next question is whether the addition to the 
invoice value could be properly made by the ap- 
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praisers here, and whethe r thereupon the defendant 
could and did lawfully assess and levy the additional 
duty. The regulations of the Treasury Deparment, al- 
ready referred to, and especially Arts. 460 and 463, pro- 
vide that a COPS of the entry for transportation and of 
the invoice shall be sent to the Collector here, and that 
he shall cause the goods to be again appraise d in the 


sule manner as if on an importation from a_ foreign 
port, and if it should appear by the report of the ap- 
praisers that the appraisement at the original! port was 
too low, or the classification was improper, the Col- 
lector shall call upon the appraisers for a statement of 
the grounds of their opinion, and transmié the same to 
the department for its consideration, ana such investi- 
gation as may be necessary. ‘These rules were not fol- 
lowed in) this Ciuse. Instead ot reporting to the depart- 
ment, the defendant rep. rted to the Colleetor at ¢ lodens- 
burg, and pon his assenting LO the addition. proceeded 
to assess the duty. We understand that this action 
of the defendant was in accordance with the practice 
at this port, and very possibly at others in like cases, 
but we have not been informed of any general regu- 
lation of the department which authorized 
it. Whether the Secretary of the Treasury could by a 
general rule, lawfully authorize an assessment of duties 
upon the basis of an appraisement made at the port of 
entry for rewarehousing may admit of great doubt. We 
have seen no law which warrants any such proceeding, 
but on the contrary all the statutes appear to contem- 
plate that the appraisal shall be at the port of original 
entry. It may be highly useful that a second appraise- 
ment should be made as a guard against fraud, and to 
secure, through the supervision of the department, that 
most important result, uniformity of action at all the 
ports of entry; and such we suppose to be the true 
object of the general regulations above referred to; but 
that the new appraisement can supersede or supple- 
ment the old in the action of the collector in the par- 
ticular case, in the absence of fraud or collusion, is i 
proposition that we should be obliged to examine with 
creat care, if this case required it; but it does not, for 
the regulations do not purport to authorize the action 
taken in this case” (Spring vs. Russell, 1 Lowell, pp. 
258, 261). 


IV. 


There could under the circumstances have been no 
valid appraisal of goods not seen by the appraiser. 

The provision for an examination of one package in 
ten is limited to the port at which the goods are im- 
ported, vide Rev. Stat.. Sec. 2001. 

The proper remedy then of the defendants in error 
was by protest, appeal and suit, and not by calling a 
merchant appraisal. 

Without the possession of the goods themselves such 
re-appraisal could not be had and ex necessitate neither 
could the Collector at New York cause an appraisal. 

Before he acted six out of the seven cases had rone 


Into consumption (Reeord., fol. 27 


Vv. 


Defendants in error also protested specifically against 
the assessment of twenty per cent. ncditional duty. 
See Record. p 10. top. 


This additional duty only accrues by force of Sec. 


. 


2900 of the Revised Statutes. as follows : 


* The owner, consignee, or agent of any merchan- 
dise which has been actually purchased, or procured 
otherwise than by purchase, at the time, and not after- 
ward, when he shall produce his original invoice to the 
collector and make and verfy his written entry 
of his merchandise, may make such addition in 
the entry to the cost or value given in the invoice as in 
his opinion may raise the same to the actual market 
value or wholesale price of such merchandise at the 
period of exportatien to the United States in the prin- 
cipal markets of the country from which the same has 
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heen imported ; and the ecollecto) within hose district 
the SUMLE WAY be imported or entered Mt CUM SE such aec- 
fual market verb ne O77 wholesale price AL he appraised > and 
if such appraised palue shall erceed by fi, TL per «'¢ TAAL vT 
wi07Te the value sO declared in the entry, then, in addition 
to the duties imposed by law on the same, there shall 
be collected a duty of twenty per centum ad valorem on 
such appraised value. The duty shall not, however, be 
assessed upon aD amount less than the Invoice or en- 
tered value.” 


It issubmitted that the only collector having power 
to order the appraisal therein provided for was the 
collector of Philadelphia, where the goods were im- 
ported and entered. 

However that may be, the goods having been en- 
tered at that port and the Collector there having acted 
all other collectors as to proceedings under this section 
were thenceforth funclus offic. 

Also it is clear under the transportation statutes and 
regulations before referred to, that the entry at the port 
of New York must be upon the papers and values as 
entered at Philadelphia. 

[t is submitted that the liability to the twenty per 
cent. additional duty is correlative to the privilege of 
adding to made market value on entry. 

It is in fact a penalty for not making such addition 
where the Importer ought to make an addition. 

As the defendants in error could make no such addi- 
tion on their rewarehousing and withdrawal entry at 
New York they were not lable to the penalty. 

Art. 654 of the Treasury Regulations of 1874 pro- 
vides a form of entry where a consignee of goods trans- 
ported in bond from the port of original entry desires 
to pay duties and get possession of the goods immedi- 
ately on arrival. 

It is spoken of as a combined entry and is known as 
a “ Rewarehouse and immediate withdrawal for con- 
sumption. 


1] 


It was the form of entry used by the defendants in 
error in the present case, and the only one they could 
use. 

The regulations then provide ; 

‘In this case no rewarehouse bond will be required, 
but the duties, which shall be the amount certified as 
payable on the triplicate entry, having been paid, and a 
penal bond taken according to Form No. 86, the Col- 
lector will issue a permit for delivery, &c. 


Vi. 


Section 21 of the Act of June 22, 1874, 18 Statutes 
at Large, page 186, provides : 

“That whenever any goods, wares, and merchandise 
shall have been entered and passed free of duty, and 
whenever duties upon any imported goods, wares 
and merchandise shall have been liquidated and paid, 
and such goods, wares and merchandise shall have 
been delivered to t e owner, importer, agent, or con- 
signee, such entry and passage free of duty and such 
settlement of duties shall, after the expiration of one 
year from the time of entry, in the absence of fraud 
and in the absence of protest by the owner, importer, 
agent, or consignee, he final and conclusive upon all 


parties.” 


The duties upon the goods ith question were ascer- 
tained and liquidated by the Collector at Philadelphia 
on or prior to December 13, (876 (Record, folio 19). 

On that date the goods were withdrawn and trans- 
ported in bond to New York. 

Upon the arrival of the goods at the Custom House 
at New York City the plaintiffs made rewarehouse and 
withdrawal entry thereof in the usual form and there- 
upon paid to the defendant, the Collector at New York 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 


No. 1 36. 


FREDERICK W. BAUER, A MINOR, BY HIS NEXT FRIEND 
WILLIAM BAUER, WHO SUES FOR THE. BENEFIT 
OF HIMSELF AND THE SAID FREDERICK BAUER 
AND HIS MOTHER MINNIE BAUER, PLAINTIFFS IN 
ERROR, 


re . 
THE TEXAS & PACIFIC RAILROAD COMPANY. 
[IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR ‘a 


THE EASTERN DISTRICT QF ARKANSAS 


FILED OCTOBER 16, 1885. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TEERM, 1§S=s. 


FREDERICK W. BAUER, A MINOR, BY HIS NEXT FRIEND 
WILLIAM BAUER, WHO SUES FOR THE BENEFIT 
OF HIMSELF AND THE SAID FREDERICK BAUER 
AND HIS MOTHER MINNIE BAUER, PLAINTIFFS IN 
ERROR, 


THE TEXAS & PACIFIC RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


: THE EASTERN DISTRICT OF ARKANSAS 
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FREDERICK W. BAUER, &c., VS. THE TEXAS & PACIFIC R.R.co. 1 


] Unitrep STATES OF AMERICA. 88° 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the eastern dis- 
trict of Arkansas, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between Frederick W. Bauer, who is a minor, by his next friend, 
William Bauer, who sues for the benefit of himself and the said 
frederick Bauer, and his mother Minnie Bauer, plaintiffs, and the 
Texas and Pacitic Railroad Company, defendant, a manifest error 
hath happened, tothe great damage of the said plaintiffs, as by their 
complaint appears, we, being willing that error, if anv hath been, 
should be duly corrected and full. and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and ac- 
cording to the laws and custom of the United States should be done. 

W itness the Honorable Morrison K. Waite. Chief Justice of the 
Supreme Court of the United States, this Ist day of July, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the one hundred & ninth 


Vet “A ¢ 


[The Seal of the Cireuit Court, Arkansas District, U.S. A.] 


RALPH L. GOODRICH, 
Clerk of the Circuit Court of the United States of America 
lor the haste rn District of Arkansas. 


Allowed by— 
HENRY C. CALDWELL, 
[} >. Dist. Judge. 


2 The execution of the within writ of error appears from the 
schedule hereto attached. 


RALPH L. GOODRICH, Clerk. 


o 3c it remembered that on the second day of October, 1554, 

came into the office of the clerk of the circuit court of the 
United States for the eastern district of Arkansas Fredrick W. 
Bauer, minor, by his next friend, William Bauer, sueing for him- 
self and Fredrick W. Bauer Bauer & his mother, Minnie Bauer, 
by Clark & Williams, Esq’s, his attorneys, and filed therein bis com- 
plaint against The Texas & Pacific Railroad Company; which com- 
plaint is in the words and figures following, to wit: 

I1—136 
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FREDERICK W. BAUER, &C., VS. 


UL. S. Cireuit Court. Eastern District of Arkansas. 


Freprick W. Baver, who is a Minor under the age of Twenty-one 
Years, by his Next Friend, William Bauer, who Sues for the Ben- 
efit of Himself and the said Fredrick Bauer and his Mother, Minnie 
bauer, 


i's 


THe Texas & Paciric R. R. Co. 


The plaintiff, Fredrick Bauer, a minor, by his next friend, 
William Bauer. who sues for use of himself & his mother. 
Minnie Bauer, states that The Texas & Pacific Railroad Company 

is a corporation organized & existing and doing business under the 

laws of ‘Texas, a lorelgn-, and the said corporation and the stock- 
holders or owners thereof are citizens of the State of Texas; that said 
corporation is authorized and empowered to operate a railroad from 

Texarkana, on the line between the State- of Arkansas & Texas, into 

various parts of Texas, connecting with the St. L., 1. M. & S’n R’y 

at Texarkana; that said defendant company are and were at the 

time of the injury and death of the said Fredrick Bauer, dee’d, as 
hereinafter stated, doing a regular business within the State of Ar- 
kansas by running their trains and ears for a long distance within 
the yard of the said St. Louis, lron Mountain & Southern 
railway and receiving and discharging freight & passengers 
there and by having regular officers and agents at Texarkana 
Lo engage and receive and discharge freight and passengers and 
transact other business for the defendant in said State cf Arkansas 
That on or about the 14 day of June last, A. D. 1883, Fredrick 

Bauer, deceased, was in full life and was in the employ of the St. 

Louis, [ron Mountain & Southern R’y and doing duty as car in- 

Inspector of said company at the depot & within the yards of said 

company at Texarkana; that the business & duty of said Bauer, as 
such employee, was to inspect the wheels and running apparatus of 
the various trains of cars of the said St. Louis, Iron Mountain and 
Southern h’y as they arrived and departed at their said depot and 
within their yards at Texarkana; that in the performance of said 
duties the said Bauer Wiis necessarily compelled LO pNASS WN repass and 
to be almost incessantly upon one or the other of the tracks 
6 of the said company, of which there is & was at that time 
ten or twelve running parallel to each other; that while so 
engaged in the performance of his duties us such car Inspector, to 
wit. on the day Ww year aforesaid, one of the defendant’s locomotives. 
with its tender attached, came backing through the yard upon one 
of said tracks, being permitted so to do by the St. L., I. M. & S’n 
R’y, and without any knowledge or reason to know of the prox- 
lmity of the said locomotive and tender on the part of said Bauer, 
and without any want of due care on his part, run over & killed the 
said Bauer ; and he alleges that said injury and death was inflicted 
ae broad day-light ; that there was ho person on the engine and 


tender except the engineer, at his post; that there was no person on 
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THE TEXAS & PACIFIC RAILROAD CO, o 
the tender to keep a lookout upon the track; that at the time there 
were four or five truins running to & fro on the various tracks, oc- 

casioning so much notse that it was impossible for the said 


ri Bauer to hear the approach of the said engine and tender, 
and that the sole & proximate cause of the said injury & 


_ 


death was the negligence ®& want of due care on the part of said de- 
fendant Company W& her employees 

The plaintiff alleges that he & his said mother are the sole next 
of kin of the said deceased; that there is no administrator upon 
his estate: that the said deceased was a man of good health and 
strong physical power, about — years of aye, that the said plaintiff, 
l'redrick, Jr., is the sole heir-at-law and the said Minnie is the 
widow of the said Fredrick, deceased, and they are the sole next of 
kin of the said deceased, and were dependent on him for their sup- 
port and the education of the said l’redrick : that there is no ad- 
ministrator or personal representative of the said deceased. 

Chey allege that the said widow and next of kin of said deceased 
are damaged by the reason of the said killing in the sum of twenty 

thousand dollars; wherefore they demand judgment for that 
. amount & for other relief 
SOL. F. CLARK, 
Att'y for PUTT. 


Filed and issued October 2, 1884 
RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D. C. 
CLARK & WILLIAMS 


{) [NITED STATES OF AMERICA 
Kast rvi [histrict O} A AAUNSAA ¢ 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 13th day of April, anno Domini one thousand eight 
hundred and eighty-five, at the United States court-room, in the 
city of Little Rock, Arkansas, the Honorable Henry C. Caldwell, dis- 
trict judge, presiding and holding said court, the following proceed- 
ings were had, to wit, on April loth, 1580 


— 


a 


Ww. Bauer. as Next Friend. 
THe Texas & Pactiric R. R. Co. 


Comes the defendant, by Dodge & Johnson. Kisq’r’s, its atturneys, 
and, on motion of said attorneys, leave is granted them until the 22 
of April to file answer. 


And on April 23, 1885, as follows: 
WirttiaAmM Bauer v. Texas & Paciric R. R. Co. 


Comes the defendant, by Dodge & Johnson, Esq’r’s, its attorneys, 
& files herein its answer: which answer ts as follows: 


FREDERICK W. BAUER, &C., VS. 


10 ~—s— In the Circuit Court of the U. S., Eastern District of Arkansas. 


WittiAM Baver, as Next Friend, &c., 
V8. 
Texas & Paciric Ra1ttroapD Co. 


The defendant, for answer, says: 

Admits that it is a corporation existing under and by virtue of 
the laws of the State of Texas, having its domicile in said State and 
operating a railroad located entirely in the said State of Texas. 

Defendant denies that it owns or has in operation any part of its 
railway line in the State of Arkansas, or that 1t has any agent or 
representative in the State of Arkansas upon whom a summons in 
this suit could lawfully be served, and avers that’ the pretended 
service herein is not such service as is authorized by law, in this, 
that the person on whom said service was made is not an agent or 
officer or representative of this defendant, and that there is, there- 
fore, no legal process requiring the defendant to appear and answer 

to this suit. 
1] And, further answering, defendant denies that the injury 
stated in the complaint was caused by any negligence what- 
soever of this defendant, its officers, agents, servants, or employees. 

But defendant says that if said injury and damage, as stated in 
the complaint, occurred it was proximately caused and occasioned 
by the negligence and want of care on the part of the plaintiffs’ in- 
testate, fredrick Bauer, deceased. 

| DODGE & JOHNSON, 

Alt’'ys for Deft. 


Filed Apr. 23rd, 1885. 


RALPH L. GOODRICH, Clerk. 
12 And on June 11, 1885, as follows: 


FrepricK Baver, Minor, by his Next Friend, William Bauer, who 
Sues for the Benefit of Himself and the said Fredrick Bauer and 
his Mother, Minnie Bauer, 

. 


TEXAS AND Paciric RAILROAD ComMPANy. 


Comes the plaintiff, by Clark & Williams, Esq’s, his attorneys, & 
comes the defendant, by Dodge & Johnson, Esq’s, its attorneys, and, 
the parties announcing themselves ready for trial, a jury comes, to 
wit, Gus. Hudson, Philip Pfeifer, Gus. Blass, W. N. Parish, M. M. 
Cohen, Louis M. Levy, J. A. Henry, Geo. H. Hyde, Geo. W. Martin, 
J. O. Frayser, Dunbar Pope, and A. J. Quindley, being twelve good 
and lawful men of the district, who were duly tried, impannelled, 

and sworn well and truly to try the issues joined between the 
13 plaintiff and the defendant and a true verdict give according 
to the law and the evidence; and thereupon the jury proceed 
to hear the evidence, as well on part of the plaintiff as of the defend- 
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THE TEXAS & PACIFIC RAILROAD CO. 5 


ant, and, having heard all the evidence and argument of counsel 
and having been charged and instructed by the court, consulted of 
their verdict and returned into court the following verdict: We, 
the jury, find the issues for the di fendant. 

It is therefore considered, ordered, and adjudged that the said 
plaintiff take nothing by his said writ, but be in mercy for his false 
complaint, and the defendant have and recover of and from said 
plaintiff all its costs herein expended, and have execution therefor. 


14 And on June 26. 1885, as follows: 


WittiAM Bauer, Next Friend, &e., 
; 


Texas AND Pactiric R. R. Co. 


Comes the plaintiff, by Clark & Williams, Esq’s, his attorneys, 
and files herein his bill of exceptions, which is signed by the court; 
which bill of exceptions is as follows: 


U.S. Cireuit Court, Eastern Dist. Ark. 


FreD. Baver, Plaintiffs, 
is 


Texas & Pactietc R’y. Defendants. 


Be it remembered that on the trial of this cause the court on evi- 
dence decided: the issue as to the jurisdiction of the court over the 
person of the defendant for the purposes of this action to be for the 

plaintiff and thereupon, a jury having been empaneled, the 
ld plaintiff, in order to sustain the issue upon the merits in her 
behalf, read in evidence to the jury the following depositions , 


16 Freverick W. Bauer, by Next Friend, PI’t’ff, 
Sr. L.. ]. M. & S. R’y, Defendant. 


EDWARD GALE, a wituess for the plaintiff, testified as follows: 


My name is Edward Gale. [am 354 years of age. I reside at 
Texarkana, Arkansas. I am a car repairer and now employed by 
the Texas and Pacific Railway Company. On the 14th day of June 
last I was here at Texarkana in the employ of the St. Louis, Iron 
Mountain and Southern Railway Company. [ knew Frederick 
Bauer in his lifetime and was present in the Iron Mountain vard 
when he was killed. I saw him immediately after the engine 
passed over him. I helped pick him up and take him away. It 

was engine No. 653 of the Texas Pacific railway that run over 
17 him. The engine was backing and the tender struck him first. 

The engine was in the Iron Mountain yard, backing north. 
Frederick Bauer was car inspector for the [ron Mountain Company 
at the time, and was inspecting a train of cars when he was run 
over—that is, he had just inspected a train of cars and the engine 
that run over him was running by the side of that train or very 
near it. The train that he inspected had just come in, and had 


6 FREDERICK W. BAUER, &C., VS. 


been in a few minutes—about long enough for him to inspect it. 
The engine that run over him was running on the track next to the 
one on which this train was st: anding, which had come in from the 
North. The engine and tender passed clear over him and I helped 
pick him up and take care of him. He was mashed through his 
hips and one of his legs was cut off. He lived about an hour anda 

half after being hurt and died from the injuries he received. 
18 Frederick Bauer was a man about 30 years of age, | would 

suppose. There was a good many bells ringing and I did 
not notice whether this engine had the bell ringing or not at the 
time. 

Cross-examination: 

This engine was backing north on the main track. The track 
next to the main track was called the Chicago track, and that is the 
track upon which the train was standing that Bauer had been in- 
specting. ‘The first end of this train was within about 60 yards of 
the depot. There Is a space of about 8 feet—a good wide space-— 
between the main track and the Chicago track. I had not seen 
Bauer before he was killed for some 15 or 20 minutes. ‘The acci- 
dent occurred in bread daylight, in the forenoon ; can’t say the exact 
time. 


Re-examined : 
The track we call. the Chicago track is west of the main 
19 + track—that is, on the side towards town. There was one 
other track still west of the Chicago track at that place and 
several tracks east of the main track. There were various cars 
standing on the tracks east of the main track, but I don’t know that 
there were any cars standing on the first track east of the main 
track. : 


Recross-examination: 


When we picked him up it must have been four car-lengths from 
the north end of the train on the Chicago track. 


Wititis McDonir_, witness for the plaintiff, testified as follows: 


My name is Willis McDoniel. I am 48 years of age. I live 
in Texarkana, Texas; am now in the employ of the St. Louis, Iron 
Mountain and Southern Railway Company. I was working for the 

same company at the round-house when Mr. Bauer was killed, 

20 in June last year. He was killed by an engine running over 
him in the Iron Mountain yard on the main tract. if was 

a T. & P. engine that run over him. It was backing up from the 
capes, guing north. [ don’t know what it was doing in the Iron 
Mountain vard or how it came to be there. Mr. Bauer was at that 
time working for the Iron Mountain Company as car inspector. 
There was one track west of the main track on which the engine 
was running, and | don’t know whether there was a train standing 
on that track or not. I saw him when he was run over. I was 
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at the turn-table, still further north, and the engine was coming 
towards me or in that direction. I saw Bauer when he stepped 
on the track ahead of the engine coming towards me or in 
my direction. He was about the length of the tender ahead of 
the engine when he stepped on the track, coming in my 
. direction, with his back to the engine. He came on 
21 the track from the east side. I “hollered” at him and 
tried to make him hear, but he paid no attention. I called 
to him to look out, as I saw he was in danger, but he did not seem 
to notice it. He did not seem to know that the engine was behind 
him. After he got on the track he walked about 40 or 50 feet be- 
fore the engine struck him. I called to him all the time, but he 
did not seem to hear me. I saw him after he was run over and 
helped to pick him up and take care of him. There were a great 
deal of noise in the vard at the time made by the cars running. |! 
don’t know whether there were any bells ringing or whistles blow- 
ing at the time or not. There were a great many cars on the sev- 
eral tracks in the yard, and some of them were being moved in 
various directions, and there was right smart rush at the time. 
22 +. I did not see the whistle blow or the bell ring on the engine 
that run over him. If the whistle had blown or the bell 
rang | would bave known it, as | was looking right in that diree- 
tion. ‘The engine was backing and the tender struck him first. I 
saw no one on the engine but the engineer. I could not tell that 
the engine slacked up any after Bauer stepped on the track. 
There was nothing to show to me that the engineer saw Mr. Bauer 
walking on the track. The engine was running slow about the 
yard rate of speed usual in the yard. Iwas from 30 to 40 steps 
from him when the engine struck him. 
Cross-exawination : 3 
I was not paying particular attention to what the engineer was 
doing when I was halloing to Bauer to get off the track. I did 
not think particularly about the whistle blowing or the bell ringing 
at that time. My whole attention was directed to the danger 
23 that Bauer was in. There were more trains in the yard that 
morning than usual and more of a rush than usual. I sup- 
pose there were five or six trainsin thatmorning. Sometimes there 
would not be more than three trains in of a morning. There isa 
space of about ten feet from the main track to the next one west 
and about the same distance to the next track east. 


ALBERT MIMICcK, a witness for the plaintiff, testified as follows : 


My name is Albert Mimick. I am 33 years of age. I reside in 
Texarkana, Arkansas. I am car repairer at the Texas & Pacific 
railway shop, at this place. I was in the Iron Mountain yard on 
the 14th of June last, and was present when Frederick Bauer was 
killed, and was about 60 feet distant at the time of the occurrance. 

He was run over by a Texas & Pacific engine which was 
24 backing north in the Iron Mountain yard on the main track 
nearly opposite the round-house. At that point at that time 
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there were two tracks west of the main track and 5 tracks east of 
the main track. The first track west of the main track we call the 
Chicago track. There was a south-bound train that had just pulled 
in on the Chicago track, and there were several other trains moving 
on the other tracks at the time. On the second track east of the 
main track there must have been 20 or 25 cars moving at the time, 
and on other tracks other cars were moving in different directions, 
but there were no cars on the main track east. The T. & P. switch- 
engine was pulling cars in on that track and had left a gap at that 
place on that track. The engine run over Bauer about opposite the 
caboose of the train that had just come in on the Chicago track. 

[ think Bauer was car inspector at the time, and I think he 
20 was alming to inspect the train of cars that was moving south 

on the track east of the main track. I had seen Mr. Bauer 
about 15 or 20 minutes before he was run over by the engine, and 
he was there on or about the fourth track east of the main track 
inspecting cars on that track ; that was morning, and was near the 
same place that he was run over. | did not see Mr. Bauer on the 
track before the engine passed over him, but saw him just as the 
pilot passed over him. He was badly bruised about the groins, one 
leg cut off, and a bad scar on his head. I was on a box car on 
another train, and we were running along about parallel/ with the 
engine that was backing up on the main track and on the third 
track from the main track and heard the engine on the main track 
blow its whistle four or five times, and I looked to see what she was 

whistling for, and then saw Bauer’s body coming out from 
26 under the pilot of that engine; that engine was running very 

slow, about four miles an hour. The rules allow them to 
run 6 or 8 miles an hour. I did not see but one man on the engine, 
and that was the engineer, | suppose. I did not see any fireman. 
Probably about 20 minutes before this we had let this engine out of 
the couch track to go to Texas to take her train out, and a few min- 
utes afterward she came back into the yard and up through the 
yard. I don’t know what she came for or for what reason she came 
after. I last saw Bauer inspecting the cars, as I stated. Before he 
would have had time, I think, to inspect the train on the west side 
that had just come in before the accident—that is, the train on the 
Chicago track. At the time he was run over there was consider- 
able noise in the yard from the movement of engines and cars. Our 

engine was ringing the bell and popping off steam at the 


27 same time. I mean the switch, engine that I was working 
on. Our engine was probably ten car-lengths from the en- 
gine that run over him at the time. 


O. H. Carter, witness for plaintiff, testified as follows: 


My name is O. H. Carter. I reside in Texarkana, Miller county, 
Arkansas; am 006 years of age, and am car repairer in the employ 
of the St. Louis, lron Mountain and Southern Railway Company. I 
was here on the 14th day of June last and employed by the same 
company and in the same business. I was present when Fred. 
Bauer was killed. He was killed by a Texas & Pacific engine, No. 
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653; I think a Mogul. She was backing down the main track in 
the Iron Mountain yard,in Texarkana. He was run over about 25 
or 30 feet north of the oil-house and about opposite the round-house. 
There are two tracks west of the main track at that place. 
28 One 1s known as the local track and the other the Chicago 
track. ‘There was a train on the Chicago track that had just 
come in and been looked over—i. ¢., inspected. There are some 
eight or ten tracks on the east side. When the accident occurred 
there was a train moving south on the transfer track and there was 
a train moving north also at the same time and other trains stand- 
ing in the yard that had just come in. I won’t be certain that the 
train going north at the time was moving. There was a more than 
ordinary rush of trains that morning; the yard was full. The night 
trains were all late that morning. There was a great deal of noise 
and more than ordinary rush of trains and more bustle than usual. 
| cannot tell what the T. & P. engine was backing up the yard after. 
[ had crawled under the train on the Chicago track towards the 
main track when the T. P. engine went past on the main 
29 track, and then I crossed over to the transfer track east, when 
| saw that some one had been run over by the engine. | 
found out that it was Bauer, and saw him in the shop where he was 
carried. I saw him some 3 or 5 minutes before he was hurt, and he 
was inspecting the train on the Chicago track; had been up one side 
and down the other to within 2 or 3 cars from theend. The next I 
saw him was after he was run over by the engine. The engine was 
not running very fast, I don’t think. Idid not notice any whistling 
or ringing of the bell, or who was on the engine. He died in the 
shop about an hour or an hour and a half after he was run over. 


Cross-examination : 
The rear end of the train on the Chicago track extended about 3 
car-lengths north of the oil-house. The point where the engine ran 
over Bauer was about opposite the round-house. When I 
UV last saw him, as before stated, he was on the west side of the 
main track, 2 or 3 car-lengths from the north end of the 
train, on the Chicago track, which he was inspecting. 


WittraAm Baver, witness for plaintiff, testified as follows: 


[ am the brother of the deceased, Frederick Bauer. He was 29 
years of age when he was killed. Physically, he was a stout, healthy 
young man, and was of sober, temperate,and moral habits. He had 
learned no special trade, but had been a railroad man for six years 
when he died. He could earn at least sixty dollars a month or two 
dollars a day. He could earn more than I could, for he was 
better educated. He died leaving one child, named Frederick W. 
Bauer, and a widow, Minnie Bauer. The child was nineteen months 
and the widow twenty-two years old. The child, F. W. Bauer, is 

the plaintiff in this suit. He, the deceased, had no other 
3 next of kin but his widow and this child. Neither of them 
haveany means of support except what the widow earns. 
They are now living with the widow’s father, in Saline county, and 
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heing supported by him. The deceased had been in the employ of 
the defendant for three years before he was killed, and had _ been 
employed at Texarkana for the time as inspector of cars. It was 
his duty to inspect all cars as they came into and went out of de- 
fendant’s yard, and he had been doing this for three years before he 
was killed. The wages the deceased was getting was $60 per month, 


I think. 
J. C. ATKINSON, witness for defendant, testified as follows: 


My name is J.C. Atkinson. Iam now in the employ of the Texas 

& Pacific railway. I was in the employ of the same company upon 
the 14th day of June last, 1883, and in the same capacity — 

32 i.é.,as engineer, running a locomotive. I was the engineer of 
the locomotive that ran over Frederick Bauer on that day in 

the defendant’s yards at Texarkana. ‘There was nothing but the 
engine and no one on it but myself. The engine was backing down 
the yard on the main traek in order to put the engine away in the 
round-house in the Iron Mountain yard. The Texas Pacific had 
no separate yard at Texarkana, but used the Iron Mountain yard 
and depot for its cars, and the yard was used jointly by both com- 
panies. The companies were run in connection with each other, 
but both belonging to the Gould system. Ever since the yards and 
roads were built it has been the custom of the T. & P. Company to 
use this yard and to stable its locomotives in the round-house. All 
the hands of the Iron Mountain Company knew that such trains 
and cars were accustomed to pass and repass in the yard. The 
round-house is near the north end of the yard, on the west 

33 side, and about 4 car-lengths north of the oil-house. We had 
to go by the round-house in order to get into it, and then 
switch down to it. This engine had been taken out of the defend- 
ant’s round-house that morning to the south end of the yard to take 
a train out to Texas, but the purpose of taking the trains out was 
abandoned and the engine ordered back to the round-house, and | 
was taking the engine back when the accident happened. I did not 
bring the engine out in'the morning; that was done by the hostler. 
| touk possession of her when she was hitched to the train. She 
was then let loose from the train and I took her back through the 
vard to the round-house. We ran over the man just before we 
got even with the round-house. I should say about two lengths 


north of the oil-house, which is about half way between that 
and the round-house. The turn-table is still farther north, 

3 on the same side. I did not know Mr. Bauer. I saw persons 
in the yards and on the tracks ahead of me as I passed along, 

but do not know who they were. ‘There are always persons in the | 


yard. They cannot cross the yard without being on the tracks. 
They generally get off the track when a train comes along. I did 
not see Mr. Bauer on the track before the engine, before the engine 
ran over him, that I know of, for I did not know him. I saw no 
one on the track near enough to be in danger; none nearer than 50 
or 60 yards. I should have slacked the speed if [ had. My atten- 
tion was first called by some one yelling or making a noise. I sup- 
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posed the noise was an alarm or that something was the matter, 
and immediately stopped the engine. We had then run over the 

man. I suppose it was Mr. Bauer. After we had stopped was 
30 the first | knew of any one being in danger or being hurt. I was 

in my place in thecabof theengine. The way we were going 
the tender was ahead and first struck him. From my place in the 
cab a person could not be seen when first struck by thetender. To 
see aby one ahead on the track the « higineer would have to turn his 
head and look backwards over or by the side of the tender. I was 
going quite slowly and was keeping a lookout—I should say from 4 
to 5 miles an hour, the yard time being six miles. I do not know 
that any one In the yard knew that this engine was coming back 
through the yard at this time. I gave three or four blasts of the 
whistle as | passed up, and was ringing the bell as usual when | 
heard the alarm. I do not recollect whether there was a train 
standing on the Chicago track. I think there was a train moving 

south on that track next east of the main track, and other 
36 trains and cars on other tracks, but I can’t say what. The 

accident happened in the forenoon; | can’t say what time. 
There is always more or less rush and noise of trains in the yard at 
that time of day. | don’t think there was more noise than upon 
any other day at that hour. The south end of the yard where | 
left the train is a half a mile or more from the round-house. I can- 
not say in what part of the yard I blew the whistle. I continued to 


+ 


ring the bell as passed up through Lhe vard. 
CALAHAN, witness for defendant, testified as follows: 


[ was yardmaster, in the employ of the defendant company at 
Texarkana when Frederick Baver was killed. I was about 100 
yards south of where he was run over, between the main track 

and the next track east of the main track. I saw him as he 
o7 came out from under the engine. I knew nothing of how 

he came to get run over. There were several trains work- 
ing in the yard at the time. I think there was a train on the Chi- 
cago track and one on the first track east of the main track, which 
the south engine was moving south, I knew deceased; he had 
been in defendant’s employ for about 3 years, and doing that time 
had beeen car inspector of cars at Texarkana; his work was all 
done in the yard where he was killed, and he knew ail about the 
passing and moving of trains in the yard. I have seen him in- 
specting cars daily when trains were passing and when not; he was 
a capable, competent man and knew his business well 


Thereupon plaintifi produced a witness and proved that the 
probabilities of life of the said Frederick Bauer at the time 
os of his death, he being twenty-nine years old, were, by the 
American experience tables, a little over 36 years; by the 
Carlisle tables, a little over 35 years, and by the North Hampton 
tables, between 29 & 50 years. 
ov And thereupon the defendant read in evidence the deposi- 
tions of witnesses following, to wit: 


y, 
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40) J.T. WHEDON, division sup’t, testified as follows: 

There are & feet between the tracks. If both trains were on at the 
same time there would be a clear space of 4 feet between them. The 
duty of inspector is to inspect cars. He must look out for trains. 
The custom is for inspectors to walk between tracks. A Mogut 
engine has 3 drivers and pony truck ; it is-much heavier than ordi- 
nary engines—12 tons heavier; 6 cars. If the tender were full 
of eval, couldn’t see more than 30 feet ahead of it. It}would be im- 
possible to see the person on the track more than the length of ten- 
der ahead. 


Cross-examination : 


4] | don’t know how this one was loaded: could see 30 feet if 
you looked over LOp ; if looking out of side could see further. 


A? Which was all the evidence in the case. 


And thereupon the plaintiff prayed the court to give the fol- 
lowing instructions to the jury : 

If the jury find from the evidence that the deceased, Bauer, was 
killed in the yard of the St. L., 1. M. & S. railway at ‘Texarkana, in 
Arkansas; that he was car inspector for said company at the time, 
time charged with the duty and engaged in the work of inspecting 
cars as the trains arrived and departed; that it was in daylight 
when he was run over and killed; that he was so run over and 
killed by an engine & tender belonging to defendant company back- 
ing through the yard; that Bauer that Bauer had no reason to ex- 
pect the said engine and tender in the yard at that time; that there 

were numerous trains of cars moving upon the several tracks 
43 in the yard at the time, and much noise & confusion, caused 

by the ringing of bells, blowing of whistles, and running of 
cars; that there was no one on the engine that run over him, ex- 
cept the engineer in the employ of defendant railway, and that the 
engineer did not see Bauer until he was run over, then the jury will 
find the defendant guilty of negligence in running over him. 

[t is a question for the Jury to determine whether or not the plain- 
tiff is barred of his right to recover damages for the killing of Fred. 
Bauer, deceased, by reason of the contributory negligence of said 
Bauer, and in determining this question the jury should consider 
whether an ordinarily prudent man, under the circumstances and 
in like position, would have acted as the deceased was acting at the 

time he was killed. 
44 It is not necessarily negligence for the einployee of a rail- 

road company, while engaged in the duty of inspecting the 
companie’s trains of cars as they arrive and depart in the companie’s 
yards, to be upon the track in the yard or to fail to see an approach- 
ing engine or cars, but the jury will consider such facts and circum- 
stances and give them such weight iu considering of their verdict 
as, in their wisdom they shall deem just. 

[f the jury believe from the evidence that the engine and tender 
of the defendant, under control of its engineer, in passing through 
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the yard of the St. L., I. M. & S’n railway, carelessly and without 
proper caution on the part of said engineer, run over and killed the 
plaintiff’s intestate, Fredrick Bauer, without contributory 
45 negligence on the-part of Bauer, then the jury will find for 
the plaintiff and assess his damages at such — as the jury may 
believe from the evidence has accrued and will accrue to the widow 
and next of kin of the said Fredrick Bauer, deceased. 

But the court refused to give the instructions or either of them so 
prayed for, and the plaintiff at the time excepted to the decision of 
the court in refusing the same. 

And thereupon the court, of his own motion, instructed the jury 
to the effect that the plaintiff had failed to make out a case for the 


jury to pass upon, and directed the jury peremptorily to render a 


verdict for the defendant: to which instructions the plaintiff OxX- 
cepted at the time. 

And thereupon the jury, as directed, found for the defend- 
if ant, and the court gave judgement accordingly. 

At the time of taking of /is said several exceptions by the 
plaintiff time was given her by the court to prepare her bill of ex- 
ceptions, and now, in order to save the benefit of the same, she 
tenders to the court this her bill of exceptions and prays that the 
same mav be signed and sealed and made a part of the record of 
this cause, which is done accordingly 


HENRY C. CALDWELL, Judge. 


And on July 2. 1885, as follows 


FreDERICK W. Baver, as Next Friend, &c., e al. 


Texas & Paciric R. R. Co. 


’ 


Come the plaintiffs, by Clark & Williams. isq'r’s, their at- 

47 torneys, and file herein their citation and writ of error, which 

are signed and allowed by the court; which citation is as 
follows: 


i8 The United States of America — The Texas and Pacific Rail- 
road Company, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
eastern district of Arkansas, wherein Frederick W. Bauer, who is a 
minor, by his next friend, William Bauer, who sues for the benefit 
of himself and the said Frederick Bauer and his mother, Minnie 
Bauer, — plaintiffs in error and you are defendant in error, to show 
cause, if any there be, why judgment rendered against the said 
plaintiffs in error, as in the said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 


nthe Supreme Court of the United States, 


OCTOBER TERM, 1888. 


FREDERICK W. BAUER, a minor, by his next friend, Wil- 


liam Bauer, who sues for the benefit of himself and his 


mother, Minnie Bauer,—PLAINTIFFS IN ERROR: 
v. 


TEXAS & PACIFIC RAILROAD COMPANY. 


RE nn — ES 


ERROR TO THE OIROUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF ARKANSAS, 


| APPELLANTS’ BRIEF. 


~- —_ — oe oe ea = 
PRESS FROWTING 68, LUTTLE BOGE, nee, 


In the Supreme Court of the United State, 


OCTOBER TERM, 1888. 


FREDERICK W. BAUER, a minor, by his next friend, Wil- 
liam Bauer, who sues for the benefit of himself and his 


mother, Minnie Bauer, —PLAINTIFFS IN ERROR. 
Vv. 


TEXAS & PACIFIC RAILROAD COMPANY. 


ERROR TO THE OIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRIOT OF ARKANSAS. 


APPELLANTS’ BRIEF. 


This is a suit to recover damages for the careless killing 
of Frederick Bauer, in the yard at the depot of the Iron 
Mountain Railroad Company, at Texarkana, in Arkansas, on 
the 14 day of June, 1883. 

In the outset it should be remarked that the deceased was 
not an employee of the defendant, the Texas & Pacific Com- 


pany, at the time he was run over by their engine and tender. 


We 


shall. therefore. not have to be tortured with the stereo- 


¥ 


typed argument that he assumed the risk of the damages in- 


cident to the business in which he was employed. Nor was 
he a stranger upon the track, where he had no business to be. 
He was not a trespasser there, nor was he where the defendant 
company had a right to a cleartrack. Had this distinction 
been taken and effect given to it, it is impossible to conceive 
that the court would have taken the case from the jury. Had 
Bauer been a stranger upon the. track at a place where the 
trains were accustomed to run with speed—where no one is 
expected to be—where the train hands are not bound to keep 
any special look-out—the decision would have been well 
enough, for it cannot be negligence not to see a man where 
men are not accustomed to go and where they are trespassers, 
and where the company has a right to a clear track, and where 


it is necessary for them to run with speed. 
Ist Lhompson's Neg., NOLES 445 and £49. 
In such a case, the failure to see such a trespasser, in 


> 


broad day light, is not negligence, because the man has no 
business there; because the company is under no obligation 
to know that he is there, and because the public interest de- 
mands that the company’s track should be clear, and that its 
trains should run with great speed, and consequently the law 
is well settled that in such a case the company is guilty of 
actionable negligence only where-the man is seen by the en- 
gineer in time, and with opportunity to avoid his injury, and 
fails to do so. In other words, in such a case the so’e obliga- 
tion is on the man to see the train and get out of the way, 


and the company is liable for nothing but a wilful wroog. 


This is common sense, common logic and common law. 


But Judge Caldwell says that Bauer, in this case, comes 
within this rule of law and reason—that there was no obliga- 
tion on the company to see men on the track, but that the sole 
obligation rested upon Bauer, and he must get out of the way 


at his peril. We have no language strong enough to condemn 


such a doctrine. If this be the law, then individuals have no 


rights, and corporations can do no wrong. 


We assign for error that the court erred in instructing the 
jury, peremptorily, to find for the defendant and in refusing 


each and all of the plaintiffs’ four instructions. 
Pages 12 and 13, printed transcript. 


And there seems to be no other material questions in 
the case. But to determine these, it is necessary to look at 


the testinony in its true light 


Bauer was in the employ of the St. Louis, Iron Mountain 
& Southern Railway as car inspector. The character of his 
business is material. It was his duty to inspect each train of 
cars as they came in and went out. He was killed on the 
main track. There were two. tracks west of the main track, 
and some five or six east of it. Trains were at times on all of 
these tracks. It was utterly impossible for him to perform his 
duties without crossing and being constantly upon these 
tracks. It was, therefore, not only his duty but his right to be 
on the track in the performance of the work he was employed 
to do. Now what is the true purport of the testimony? He 
was on the east side of the main track inspecting cars, and 
when the train came in from the north on the Chicago track, 


he crossed over the main track to the west side to inspect that 


G4 — 


train. He passed down along the train on the west side to the 


south end, then back north along on the east side, in the per- 
formance of his duty of inspecting that train. That done, he 
started eastward and northward across the main track to in- 
spect trains on the east side. In doing so he did not go 
square across, probably because the trains he was going to 1n- 
spect were farther up the track, and so it was necessary for 
him to walk a short distance parallel to the track, and in doing 
so he walked upon the track, and when doing so he was run 
over and killed by this wild-cat engine and tender backing 
through the yard. By wild-cat we mean not being on any 
sche ‘ule or regular time, and at a time not known to any one. 
Not an employe in the yard knew, or was under any obligation 
to know, that th's engine was coming. Now, if Bauer in 
crossing had stepped upon the track so close to the engine 
that the engineer could not check up in time to save him, the 
company would have been excused; but nothing is farther 
from the fact. The witness Willis McDaniel, the only person 
who saw him at this particular moment, says that he walked 
upon the track forty or fifty feet and was about the length of 


the tender ahead of the engine when he stepped upon the 


track ; 7. e«. he was far enough ahead of the tender when he 
got on the track to walk fifty feet before the engine overtook 
him. 


See Printed Transcript, page 6. 


lilere was ample time for the engineer to see him, but the 
engineer swears that he did not see him on the track, and not 
until the train had run over him. It is easy to see the reason 
why. He was sitting in his cab with his hand (probably) au- 


tomatically upon the bell-rope, gazing arcund with his eyes 


== § — 
everywhere but upon the track ahead of him where they 
should be. We insist it was gross negligence in not seeing 
the man there. The obligation rested upon the company to 
keep a strict watch upon the track as we shall see. This obli- 
gation was violated, if it ever could be violated in any case. 
But it is not necessary to show that it was positive negligence, 
but only that the circumstances were such that it should have 
been left to the jury Now, the circumstances which make it 
a case for the jury are: ist—That Bauer was attending to 
the business he was employed to do. That business made it 
imperative for him to cross and be on some of the tracks 
almost incessantly. 2nd—-There was very much noise by the 
numerous moving cars on the tracks, whistles sounding and 
bells ringing, rendering it impossible for him to hear or distin- 
guish a train coming on the main track, and which facts being 
known to the engineer, rendered it all the more obligatory in 
him to keep his eyes on the track. 3d—The engine and 
tender was a wild-cat train, coming up at a time not known or 
anticipated by any of the hands in the yard. Zhe engineer 
knew that his engine and tender were coming up throuch the 
yard—Bauer did not. This makes the difference. But still 
more, the engineer knew that Bauer and the hands in the yard 
did not know that he was coming. This intensifies the duty 
of diligence that was due from him. 4th—The question of 
negligence, or no negligence, either on the part of Bauer or 
the company was not to be determined upon the basis that 
Bauer undertook to be responsible for dangers incident to his 
empolyment. He owed no duty to the defendant as a servant. 
5th—It was in broad daylight, so that there is no such excuse 


as that he could not be seen. 


ammo’) — 


We submit, in all confidence, that these facts and circum- 
stances make an unquestionable case for the jury, both as to 
the question of negligence and contributory negligence. So 
far as the question pertains to defendants’ negligence, it is cer- 
tainly too plain for argument, and as to contributory negli- 
gence, there is nothing but the fact that he was on the track 
at the time he was run over. But this fact must be taken in 
connection with all the circumstances to which we have re- 
ferred. ‘The defendants have taken pains to show that there 
were eight or ten feet of distance between the tracks, and are 
vehement in their argument that Bauer was negligent in not 
walking in these spaces instead of upon the track. Slight re- 
flection will show that sucl position is entitled to no weight 


whatever. These spaces are never cleared and made a path 


‘upon which to walk. All the rubbish that accumulates in the 
yard is thrown upon these spaces, The holes are never filled 


up. Any one who should attempt to walk any distance in 
such spaces would find himself stumbling over rocks, rotten 
ties, and pitching into mud holes. No one ever attempts to 
walk in these spaces. This is common knowledge. In order 


to take anything by this argument, it should have been shown 


had graded a path along these 


in proof that the company 
spaces for the employes to walk upon when necessary to walk 
up and down the tracks, and given orders for them to walk 


there, and not on the tracks. 


We have stated our positions, now we propose to cite au- - 
thorities. 

Negligence by the defendant being established, contribu- 
tory negligence is always a question for the jury where there 


are any paliating circumstances whatever. 


Filee v. N. Y. Cent. R. R. Co., 49 N. Y., 47. 
Greenleaf v. Ill. Cent. R. R. Co., 29 Towa, 14. 


Herrick v. Sullivan, 120 Mass., 576. 


And this is always to be solved according to the circum- 


stances attendant upon the transaction. 


Penn. Canal Co. v. Bentley, 66 Penn. St., 30. 
Height v. N, Y. Cent. R. R. Co., 7 Lans., 11. 
Jenkins v. Little Miami R. R. Co., 2 Dis. (Ohio), 49. 
Newhouse v. Miller, 35 Ind., 436. 

6th Watt's Actions & Defences, 554, 590, and cases 


/ so A 
Chere ctl 


The doctrine laid down by some authors that where the 
facts are undisputed, and the evidence is not conflicting, the 
case may be taken from the jury as a question of law, 1s 
wholly misleading, and seldom correct when applied to con- 
tributory negligence. For instance, in this case there is no 
dispute as to the fact that Bauer was on the track when he was 
killed. He could not have been killed otherwise. If his be- 
ing there is coutributory negligence as a matter of law, inde- 
pendent of all reasons for his being there, then the doctrine is 
correct, and this is all upon which the defendants have to rely. 
They ask the court to ignore all the circumstances—all the 
reason for his being there, and the fact that he had no reason 
to expect that wild-cat train to be on the tracks, and determine 
the case upon the bare fact that he was there. We submit 
that this is not the true doctrine. The real issue is upon the 
circumstances of his being there. Negligence is always an 
inference from certain facts which are undisputed. This in- 


ference is the question. The inference itself depends upon 


' 
: 


certain collateral! facts. and if these facts and circumstances 


’ 


are undisputed, still if they are ambiguous in themselves, and 


of such a nature that reasonable men, unaffected by prejudice, 
might disagree as to the inference or conclusion to be drawn 
from them, then the case is for the jury. | 
The exact question was before the Supreme Court of 
Wisconsin, in a late case. 
Hoye, qs adim » Oe Chicago cy N. lV. Ry. Co . 23a lV. 
WW. Reps., Ig. 
That case is on all-fours with this, and the law as above 
stated fully inculcated. 
And see the same doctrine fully illustrated in 
Kaples v. Orth, 21 N. W. Rep., 633, ~ 


and especially see the case of 


Mark, adm., v. St. Paul M. &. M. Ry. Co., 20 NV. 
W. Rep., 131. 


And these cases cite many late cases in various States by 
which their rulings are sustained. The following cases sus- 
tain to the fullest extent the same doctrine, and moreover 
prove that the company was guilty of actionable negligence 


by not keeping a lookout and not seeing Bauer on the track. 
> > 


Townley v. Chicago, Milwaukee & St. Paul Ry. Co., 
rz N. W. Rep., 55. 
Johnson, adm.. fe hicago cy N. WW, Ry., 5 N., W. 


Rep oe &S O. 


= 


These cases establish conclusively: itst—That Bauer’s 


* 
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being on the track was not negligence necessarily, but whether 
it was SO Was an inicrence to De drawn only by the jury. 2d 
—That the company was guity of negligence by not provid- 
ing for a lookout upon the track where Bauer was, and in not 
seeing himthere. 3d—That the rule for determining negli- 


gence is to inquire whether the act was such as persons of or- 


dinary prudence would, or would not, have performed. It is 
utteriv impossible to say that any person, no matter what 
might be his character for prudence, would not have walked 
on the track exactly as Bauer did. It was no more imprudent 
than that of the boy in the case of Johnson, adm., v. Chicago 


& Northwestern Railway. 
In the case of 
lreland v. Plank Road Co., 13 N. Y., $33, 
Johnson, Justice, said: 


“It by no means follows, because there is no conflict in 
“the testimony, that the court is to decide the issue between 


“parties as a question of law. The fact of negligence is very 


‘seldom established by such direct and positive evidence that 


-~ 
- 


it can be taken from the consideration of the jury; and pro- 


nounced upon as a matter of law. On the coutrary, it is 


‘almost always to be deduced as an inference of fact from 


- 
~ 


several facts and circumstances disclosed by the testimony, 


“after their connection and relation to the matter in issue have 


oo 


been traced and their weight and force considered. In such 
“cases the inference cannot be made without the intervention 
‘of a jury, although all the witnesses agree in their state- 
“ments, or there be but one statement, which is consistent 


“ throughout.” 


Paty 


In Penn. R. R. Co. v. Burnett, 59 Pa. St., 263, 
The court say: 


“Generally, what is, and what is not, negligence is a ques- 
“tion for the jury. When the standard of duty is a shifting 
“ one, a jury must determine what it is, as well as find whether 
“it has been complied with.” 

In 7.&P.R.R. Co. v. Murphy, 46 Texas, 366, 
It is said: 

“Negligence is a quality attaching to acts dependent 
“upon, and growing out of, the duties and relations of the 
“ parties concerned, and is as much a fact to be found by the 
“jury as the alleged acts to which it attaches by virtue of such 


* duties and relations.” 


See— 
Smith v. Fletcher, L. R., oth Exch., 64. 
Kenworth v. Ironton, 41 W1s., 647. 
In Landhoff v. Ry. Co., 19 Wis., 479, 
It is said: 


“Negligence is not a fact to be testified to, but can only 
“be infered from the res gest: from the facts given in evidence. 
“Hence it may, in general, be said to be a conclusion of fact 
“to be drawn by the jury, under proper instructions froin the 
“court. Itis always so where the facts, or rather the conclu- 


“* ston, is fairly debatable or rests in doubt.” 


Upon the authorities and the settled law on the subject as 
we believe, we asked the court to instruct the jury as follows, 


which he refused to do. 


See Printed Transcript, 12, 1}. 

“It it is a question for the jury to determine, whether or 
“ not the plaintiff is barred of his rights to recover damages for 
“the killing of Fred Bauer, deceased, by reason of the con- 
“tributory negligence of said Bauer, and in determining this 
“question, the jury should consider whether an ordinarily 
“prudent man, under the circumstances and in like position, 
“ would have acted as the deceased was acting at the time he 
“was killed.” 

Either the principles laid down in all these authorities are 
at fault, or Judge Caldwell erred in refusing this instruction, 
Not only so, but the refusal of each of the other instructions 


- 


asked for by the plaintiff, was equally as erroneous. 


And we cite further the following cases, all of which bear 
directly upon the error ia refusing these instructions, and in 


taking the case from the jury. 


Ball v. N. C. Ry. Co., 15 Hun., 496. 

Steele v. Central R. R. Co., 43 Lowa, 109. 

Farley v. Chicago, B. & I. R. R. Co., 60 Towa, 337. 

Chicago, etc.. R. R. Co. v. Deynan, 56 Iill., 487. 

Stultz v. Chicago, etc., R. R. Co., 44 Wis., 638. 

Burns v. Chicago, R. 1., ete., R. R. Co., 60 Sowa, 
150. 

It is manifestly not true that the engine and tender was 
not running at a greater rate of speed than four miles per 
hour, for at that rate Bauer would have escaped, even after he 
felt the touch of the car, and, if not, both engine and tender 
would never have gotten clear over him and mangled the body 


as they did before it was known that he was there. We think 
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this 1s stronger evidence of an improper rate of speed than 
the interested statements-of the train hands who are always in- 
terested in swearing so as to exculpate themselves from all 


b| 1me. 


a 

In conclusion, it may be stated, as a rule, with rare ex- 
ceptions, that neither negligence, nor contributory negligence, 
can be predicated of an event reasonably uncxpected, because 
no one can guard against it. 

See— 

Hlunter v. Wannamaker, 2 Centrel Rep., 70. 

We make out the expected, and therefore clearly the 
negligence of the defendant, from the fact that its train was 
run at undue speed, without a proper outlook, into the joint 
yard of the defendant and the Iron Mountain Railroad, at a 
time when its engineer knew it would be unexpected, at a 
public place in a city where it should have been erfected, that 
the employes of the two roads, as well as the citizens, would 
be « OngTes ited in the performan e of their duties and busi- 
ness in reference to the trains which the proof showed had just 
arrived. On-the contrary, the absence of contributory negli- 


gence of Bauer, deceased, is clearly manifest from the estab- 
lished facts: 1st--That the character of his duties required 
him to know, and that he did know, the regular time of the 
arrival of all trains, and the movement.of locomotives through 
the yard, and that this locomotive which killed him had_re- 
cently before left the yard for the purpose of pulling a freight 
train to some distant point in Texas. Therefore, its sudden 
return was, to him, reasonably unexpected, and the court erred 


in holding that the naked fact that he got upon the track at 


——[2 


I 


all was, per se, such contributory negligence as barred the 


one 


right of recovery in this case. In the reasonable course of 
events, the deceased was no more bound to anticipate that this 
locomotive would be upon the track at that time, than he was 
‘ bound to anticipate that he would be struck by lightning, and 
if the ruling of the court below be correct, it is correct because, 
to be on a railroad track, at any time, place, or under any cir- 
cumstances, is negligence, fer se. We undertake to say that 
such a proposition is unsustained by reason or authority, and 
cite the following additional decisions in support of our con- 
tention; some of them of a very recent date, and all directly 


in point and in the teeth of the erroneous ruling in this case. 


Lhompson v. New York, Hudson R. R. R. Co., ree 
Pp at a a wae y nity al Rep rte £ 24i ). decided by 
NV. } ; ( ‘ i? { Oy Appi als . 26th Ju in 1S88, Ve~ 


o j ’ rr? , yf v 
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[n that case held, the being on the track, or driving on it, 
was not, fer se, contributory negligence, and the decision of 
the lower courts, holding (as here) that the recovery was bar- 
red by it, was reversed, and direction given to let the case go 


to the jury. 


On the same day, lune 26, 1888, the Court of Appeals of 
New York, in a case where a man was killed while standing on 
a track in the yard of the New York, Lake Erie & Western 
Railroad, under circumstances much like those disclosed in 
this case, was not as a matter of law guilty of contributory 
negligence, and reversed the decision of the Superior Court, 
which had affirmed the ruling of the trial court in non-suiting 


the plaintiff. The Court of Appeals held that a non-suit was 


ae fe 


not warranted upon the bare fact that the party injured was 
upon the track in yard where trains might pass, and directed 


that the case be submitted to a jury. 


Blaiserv. N. Y..L. BE. & W.R. R., 13 Central Law 


. Ts , 
Reporter, page 231, August 16, 15858. 


The case will perhaps appear in 110 N. Y. Reports, and is 
=. \ 


an instructive case, to which we invite the attention of the 
court. 
The question should generally be left to a jury. 
Gulf C. & S. R. R. Co., v. Moore, 6 Southwestern 
Reporter, 631, decided by Supreme Court of 
lexas, November 18, 1887, reported February 


20,1 fe: S. 


On that point see— 


a yy c A] »Dacetia ) J wy - ‘ 4 s 4 “a 4 
Loutsvill C7 LV ASsiUIiLLE R. kK. Co. i’. Stacker, 0 Soutlh- 


western Reporter, 737, decided by Sup. Ct. Ten- 


/ 


WESSEE, Dec. IO, 1887, reported March 4) T&88&, 


[n that case the contributory negligence consisted in get- 


~ 


ting off a car while in motion. 


In the case of 


Hunter v. Wannamaker, 2 Central Reporter, page 70, 


decided January 25, 1886, by the Supreme Court 
of Pennsylvania 
that negligence can only arise in reference to an act that might 
reasonably be foreseen as the consequence of a certain condition 
of things permitted to be (ice remaining on a sidewalk). That 


case sustains the proposition with which we began, that negli- 


—io 


gence, and contributory negligence, could not be predicated 
upon the unexpected. This court has practically settled this 


case in the case of 
Baltimore & P. R. R. Co., 95 U. S., 439. 


sé 


Wherein the rule was announced that “ negligence is the 
“ failure to do what a reasonable and prudent person would 
“ ordinarily have done under the circumstances of the situation, 
“ or doing what such a person, under the existing circumstan- 
“ces, would not have done. The duty is dictated and 
“measured by the exigencies of the occasion.” Tested by 
this rule, we had a clear case for the jury, for beyond ques- 
tion, when two minds might reasonably differ as to what is 
prudent, the case presents no longer a question of law, but 
one of fact. What should have been the conduct of a prudent 
man is a fact to be determined by those familiar with human 
affairs in every-day life. Whether Bauer acted prudently 


(complied with “ the exigencies of the occasion’’) was a fact. 
The same principle is recognized in 
Continental Improvement Co. v. Stead, 95 U. S., 161. 
The same is recognized as to contributory negligence. 
Northern Pacific R. R. v. Herbert, 116 VU. S., 642. 


SOL F. CLARK, 
SAM W. WILLIAMS. 
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OCTOBER TERM, 1888. 
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FREDERICK W. BAUER, a Minor, by his next friend, WILLIAM 
BAUER, who sues for the benefit of himself and the said 


FREDERICK BAUER, and his mother, MINNIE BAUER, 
Plaintiffs in Error, 


THE TEXAS AND PACIFIC RAILROAD COMPANY, 


Defendant in Error. 


ARGUMENT FOR DEFENDANT IN ERROR, 


BY 


JOHN F. DILLON. 
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Supreme Court of the United States, 


OCTOBER TERM, 1888. No. 136. 


Freperick W. Baver,a Minor, by 
his next friend, William Bauer, 
who sues for the benefit of him- 
self and the said Fre derick Bauer, 
and his mothe 1, Minnie Bauer,’ 


” ’ Argument of John 
? a y ’ a im ° ' 4 . . 
/ lea TT 8, / ig Krror. KF Dillon for De. 


fendant in Error. 


VS. 


THe Texas AND Pactric RaArLrRoap 
COMPANY. 


7 


De tendant mn Error. 


Statement of the Case. 


This suit was begun in the Cirewt Court of the 
United States, Eastern District of Arkansas. The 
cause of action alleged in the complaint was the injury 
and death of the plaintiffs’ intestate caused by the neg- 
ligence of defendant's servants in the particulars set 
forth in the declaration. The defenses set up in the 
answer were: (1) A denial of negligence on the part of 
the defendant or its agents, and (2) an averment that the 


injury was caused by the negligence of the plaintiffs’ in- 
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evidence Wiis in 


es 
} : ; . : } 
Instructed the jury to bring In a ve rdict for the de- 
fendant. 
+) , + . ’ 7 
he case is brought to this Court on a writ of error. 
ryt ; | ° ’ \ ’ } . 
The alleved errors are the refusal by the Court below 
to give to the jury certain instructions which th p| Lin- 
tiff requested it to give, ind the giving of the instruc- 
6 ly * +] — 7 ae ; | 7 
rik ! en ii t iit }? Lintiti hal ried ce ii ac’ out it 
case for the jury to pass upon ind directing thre burs 
to render a verdict for the defendant (7? , pm. Is. 
re? ’ 7 : 
lhe facts in the case were simple and undisputed. 
su lan awn Oe ? 4% ¢ . 4 ‘ . . " . . > : 
The preEEA CL EES LILES Le”. ba a‘ - Wiis tL Cil LLispres tol iT) 
the em} »\ Tt Ct st Lou ~ t 1) \NiIountain ana sSonty 
> } } “ 
ern Railwav Company. and his place of work was th 
| ’ ? ‘ s ’ " 
TrALUrOACU Varad OL THAT mpwnV ID iri } Viel ' 
Was at the fT he was kul! | é lefendant companys 
7 ‘ 4 1 * 
used th vard and the round-hous in common 
; a i 
with the St. Louts. [ron Mountain and Southern Rail- 
; 
; . . 
witty ( , i] iti \ i* } untifis nite Stut Bauer, Wiis ° 
+. | 


run over aN KI Lint 1s CY rd oy a COoOmMotive be- 
; } f } 
longing to and operated by the defendant company. 
snort extracts from the restimonyv of two ot the Wit- 
nesses TUrpish a suMmMecient narrative of the accident. 
1 } . 7 
who was in charge ofl! 


the defendant's comMmotive at the time, testified Re rad. 


l ri 
to take a train out to Texas, but the purpose of taking 
the trains out was abandoned and the engine ordered 
back when the accident happened. * ‘The way 
we were going the tender was ahead and first struck 
him.” 


+, 
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WHILLIs Me Dont L. a witness for the plaintiffs, testi- 
fied heecord, Pp; { 


* T saw Bauer when he stepped on the track ahead 
of the engine coming towards me or in my direction. 
He was about the length of the tender ahead of the 
engine when he stepped on the track coming in my 
direction, with his back tothe engine. He came from 
the east side. | ‘hollered’ at him and tried to make 
him hear, but he paid no attention. I called to him to 
look out, as IT saw he was in danger, but he did not 
seem to notice it. He did not seem to know that the 
engine was behind him. After he got on the track he 
walked forty or fifty feet before the engine struck him. 
I called to him all the time but he did not seem to hear 
me. * * * Iwas from thirty to forty steps from 
him when the engine struck him.” 


The evidence not only failed to show any negligence 
on the part of the cle i ndant colnpany or its servants 
and agents, but. on tiie contrary, showed affirmatively 
that they exercised due care. The locomotive was 
running slow. WW ithin the prescribed and customary vard 
rate of speed ; the engineer gave the customary signals 
by ringing the bell and blowing the whistle (indeed, the 
contrary is not even alleged or claimed in the declara- 
tion); and the engineer was keeping a lookout, and did 
not see Bauer because the latter was so near the tender 
of the locomotive (which was going backwards) when 
he stepped upon the track. The evidence, moreover, 
clearly showed that Bauer, himself caused his death by 
his own negligence in stepping upon the track without 
looking to see if there was danger in doing so, and by 
walking forty or fifty feet on the track without looking 
about him to see if there was danger, and that he did 
this in a busy railroad yard where cars and locomotives 
were constantly passing to and fro, as is usual in rail- 


road yards, and that at the time when he did this there 


was more than usual noise and confusion, ringing of 
bells and blowing of whistles, consequent upon an un- 
usual rush of business at that time—all of which facts 
constituted a sufficient warning to any reasonable man, 
and establish the fact of Bauer’s negligence beyond all 
question or dispute. 

The evidence showed, also, that there was a space of 
eight or ten feet between the tracks on which space 
auer might and onaht to have walked, on which a 
reasonably careful person would have walked, and on 
which it was customary for car inspectors to walk, 
instead of walking, as Bauer did without any necessity 


therefor. upon the tracks themselves. 


ARGUMENT. 
I. 


The Court did not err in directing a ver- 
dict for the defendant. 


(A) The rule is well established that 
when the evidence given at the trial, with 
all the inferences that the jury may rea- 
sonably draw from it, is insufficient to sup- 
port a verdict for the plaintiff, then the 


Court ought to non-suit the plaintif® or 


direct a verdict for the defendant. 
THis Court says : 


“ It is the duty of a Court in its relation to the jury 
to protect parties from unjust verdicts arising from 
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ignorance of the rules of law and of evidence, from im- 
pulse of passion or prejudice, or from any other viola- 
tion of his lawful rights in the conduct of atrial. This 
is done by making plain to them the issues they are to 
try, by admitting only such evidence as is proper in 
these issues, and rejecting all else ; by instructing them 
in the rules of law by which that evidence is _ to be ex- 
amined and applied, and finally, when necessary, by 
setting aside a verdict which is unsupported by evi- 
dence or contrary to law. 

‘In the discharge of this dnty it is the province of 
the Court. either before or after the verdict. to decide 
whether the plaintiff has given evidence sufficient to 
support or justify a verdict in his favor. Not whether 
on ail the evidence the preponderating weight is in his 
favor; that is the business of the jury, but conceding 
to all the evidence offered the greatest probative force 
which. according to the law of evidence. it is fairly en- 
titled to, is it sufficient to justify a verdict? If it does 
not, then it is the duty of the Court after a verdict to 
set it aside and grant a new trial. Must the Court go 
through the idle ceremony in such a case of submitting 
to the jury the testimony on which plaintiff relies, when 
it is clear to the judicial mind that if the jury should 
find a verdict in favor of plaintiff that verdict would be 
set aside and a new trial had? Such a proposition is 
absurd. ana AC ordi rly We hold the true principle to 
be that if the Court is satisti 7 that. conceding all the 
inferences which the jury could justifiably draw from 
the testimony, the evidence iw insufficient to warrant 
a verdict for the plaintiff, the Court should say so to 
the jury.” 

Mr. Justice Miuier in Pleasants vs. Funt, 
22, Waill., 121. 


So. in another case. this Court says: 


“It is the settled law of this Court that when the 
evidence given at the trial, with all inferences that the 
jury could justifiably draw from it, is insufficient to sup- 
port a verdict for the plaintiff, so that such a verdict, 
if returned, must be set aside, the Court is not bound 
to submit the case to the jury, but may direct a verdict 
for the defendant.” 

Mr. Justice Gray in /2ardall vs. Baltimore 
and Uluo 2. LP. Uo., 109 U. S., 482. 


Again it says : 


“ Tf, after the plaintiffs’ case had been closed, the 


Court had directed a verdict for the defendant, on the 
ground that the evidence, with all inferences that the , 
jury could justifiably draw from it. was insufficient to | 
support a verdict tor the plaintiff, so that such a _ ver- 
dict, if returned, must be set aside, it would have fol- 
lowed il practice sanctioned by repeated decisions of 
this Court.” 
Mr. Justice Marrnews in Laylis vs. Trav- 
ellers’ [asnrance Company, 113 U. S. 320. 
See, also, 
Bowditch vs. Boston, 101 U.S., 16, 18. 
A nderson County Commissioners Ss. Be al. 
113 U. S&., S87. B4i. 
/ ttlefu lef Us, [improv ment fund lruste ‘. 
Ll’ U. S., 415, 419. 
No. Penn. BR. 2. Co. vs. Commercial Bank, 
123 U. S.. 733 
« 


THE LAW IS SETTLED IN ENGLAND to the same eftect. 


“ Formerly it used to be held that if there were what 
was called'a scinfil/a of evidence in support of a case 
the Judge was bound to leave 1t to the jury. ut 
course of recent decisions has established a more 
reasonable rule. V1Z.. that in every CASC, before the eN1- 
dence is left to the jury, there is a preliminary question 
for the Judge. not whether there 1s literally no evi- 
dence, but whether there is any upon which a jury can 
properly proce ect to find a verdict for the party produc- 
ing it, upon whom the 


nus of proof Is imposed. ” 

Lord CHELMSFORD in Gihlin vs. MeMullen, 
Fe Beate 3 

See also. Nakelin vs. London and NSouth- 
western L’y. Co., L. R., 12 App. Cas., 41.. 

Mi lropolitan Ly. Lo. we. Jackson, L.. R.. o 
App Cas. 193. 

Dare y v8. London and Southaestern fey. _x-.. 
L. R., 11 Q. B. D., 213. 

Same Case on Appeal, L. R., 12 Q. B. D., 70. 

Ryder vs. Wombwell, L. B., 4 Ex., 32. 


Sans ER AR lian 


' 


7 


On THIs subsEcT I may be permitted to add that, in 
1875, I heard the late Chief-Justice of England (Lord 
CockKBURN) charge a jury in a negligence case like the 
present, brought under Lord Campbell’s Act by the 
representative of a deceased employee against the com- 
pany. The trial had occupied some ten days (being a 
test case), and the Chief-Justice said, with characteris- 
tic force and en phasis, to the jury, in substance : 

‘* GENTLEMEN—It will not do to say broadly and gen- 
erally there is negligence. ‘The law requires the plain- 
tiff to state in his declaration the facts on which he 
grounds his charge of negligence, and the jury must be 
able to put their fingers upon such and such a particu- 
lar act or acts or OMISSLODS, and to Say that such act or 
omission was the neglect of some duty which the com- 
pany owed to the employee, which duty it failed to dis- 
charge, and which -failure resulted in the injury, to 
which injury the employee did not on his part contri- 
bute.” 


Thus viewing the declaration in the present case and 
the proofs, I submit that this Court will hold, on re- 
viewing the record. th ut the Cireuit Court, instead of 
evading its duty and responsibility, met the same man- 
fully, as it ought, and did not abdicate its highest and 
trnest functions or timidly surrender them to the jury. 
It isa much easier thing to do the latter than the 
former. If the trial by jury 1s to maintain its place in 
our jurisprudence (as I think it ought) it will be only 
because Judges shall fearlessly exercise the duties of 
their high office, and not abdicate or surrender them to 
the jury. Therefore, in the interests of justice, quite 
irrespective of the fate or fortune of this particular 
case, | should deprecate ANY relaxation of the salutary 
rules heretofore laid down by this Court. and above 


quoted, or the assertion of any doctrine, or the giving 


of any judgment in this Court, which would make the 
Circuit Courts timorous in the tirm exercise of their 
duty (as the Court below discharged its duty) where the 
whole evidence showed no Curse fit and proper to oO to 


the jury. 


(B) The evidence given at the trial, with 
all the inferences that a jury might reason- 
ably draw from it, was insufficient to sup- 
port a verdict for the plaintiff. 


| 1. THE EVIDENCE NOT ONLY SHOWED NO NEGLIGENCE ON 
THE PART OF THE DEFENDANT, BUT, ON THE CONTRARY, 


SHOWED DUE CARE. 


[t hardly needs to be stated that the burden is on 
the plaintiff to show negligence, anc not on the defend- 
ant to show due care. In the present case (and this 
may be stated absolutely without qualification) there 
was no evidence whatever which showed or tended to show 
any negligence on the part of the defendants. On the 

contrary, the evidence showed affirmatively that the 


defendants exercised due care. 


fq The lnacamotrie IPE running slow within the usual 


and pre SC] thed yard rate of speed, 
Testimony of Wiiuis McDoneIt, Record, p. f 
ALBERT MIMICK, - ih? 4 
‘ O. H. Carrer, hee 


‘ J. C. ATKINSON, i, 
Indeed, the contrary is not alleged in the declaration. 


(db) The en inee Pr gave the usual signals hy ringing the 


bell and blowing the wh stle, and the contrary is not even 
alleged an Shire she clarati 
See Testimony of J. C. Arkryson. /Pecord. 


jf’. j 7 


No one contradicted the testimony} as to either the 
blowing of the whistle or the ringing of the bell. There 
was, moreover, testimony by two of the witnesses for 
the plaintiff as to the ringing of some bells. EDWARD 
GALE testified ( /2ecord, p. G): “ There was a good many 
bells ringing.” ALBERT Mimick testified (ecord, p. 8): 
“Our engine was ringing the bell and popping off 
steam at the same time. 

lt is true, there was testimony by some of plaintiffs’ 
witnesses that they did not notice whether the bell was 
ringing or not. 

Testimony of EDWARD GALE, Record, p. 6. 
‘“ QO. H. CARTER, “ Pp. J. 


Wintuis McDonelt.. a witness for the plaintiff, testified 
on direct examination 


” I did not see the whistle blow or the bell ring on 
the engine that run over him. If the whistle had 
blown or the bell rang I would have known it. as I was 
looking right in that direction . ( Record. p. j). 


But on cross-examination he testified : 


- / was not paying particular attention to what the 
engineer was doing when I was hallooing to Bauer to 
get off the track. l did not think particularly about 
the whistle blowing oT th hell ringing at that time. My 
whole attention was directed to the dang y that Bauer was 


+ ss 


‘ii { hee ord, pp. / } 


Such testimony, “ / did not notice” and “1 did not 
hear,” is entitled to no weight in the face of positive, 


affirmative testimony that the bell was rung and the 
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whistle blown. It is not evidence at all. The want of 
probative force or of evidenciary value of such testi- 
mony has been well explained by BraMweLt, b., as 
follows: 


“The only thing relied on for that purpose is the 
statement of the plaintiff that he did not hear it (the 
no evidence that it was not done. 
It is consistent with two things one that it was not 
given, the other, though given, it was not heard. And 
when testimony is equally consistent with two things, 


warning). ‘That is 


it proves neither.” 
Per BramMweE LL, B.. in A7//is vs. G. 


~— oe ow 


9 ©. £., GBs: 


In the present CAuSe the witnesses ab not state even 


that they “ dad not hear” the bell, but merely that they 


“did not notice’ whether the bell rang or not, and “ / 


° e . ° ; e 4 
did not think particularly about the whistie blowing or 
the bell ringing at that time.” 


* As against positive, affirmative evidence by credible 
witnesses to the ringing of a bell or the sounding of a 
whistle, there must be something more than the _ testi- 


mony of one or more that they did not hear at to 


authorize the submission of the question to the jury. 
it must wp pear that they Deere lo ‘hind, watching and 
laste ning for it: that their attention wis hivected to the 
fact, 0) th, i thre enicke The, will f, nd ln 2002 erlent la prove 
the negative. A mere — / did not heap’ re entitled fo Me 
weight in the presence of affirmative evidence that the 
signal was given, and des not create a conflict of evidence 


“es _ » 4) " j ‘ 
pustifying if eubrs WN di (7 F hie fu ws) la thie jury ‘7s Owe 


of fact.” 
Per Al LEN, J ve in Culhane Ss, NV. # Cen. ce 


H., f. [?. C0.. OU N. if Lj, 1.37. 


Aside from this, it is evident from reading the declar-’ 


ation that the plaintiffs did not claim as a ground of 
negligence on the part of the defendant that it failed to 


ring bells or give the usual signals ; the contrary rather 


5 eo 


—— 


adil 


a 


Ce ats Ls. ek cee eaieeeiaitieade ae 


: 
| 


1] 


is implied from the declaration. which states that the 


engineer was “at his post” Pecord, p. f fol. 6). 
i¢’)} The ‘ nagine ee’ 1018 Keeping if lookout. 


‘1 was going quite slowly and keeping a lookout ” 


(Testimony J. C. ATKINSON, engineer, p. //, Record). 


And Sai wO OF near enough to bn in dange ;" (‘Testi- 
mony of J. C. ATKINSON, p. LV, leecord). 

This Is positive, afirm itive evidence, and there is 
nothing to contradict it. It must, therefore, be ac- 
cepted as true (See Culhane ve. N. Y. Cent. & 77. R. £. 
C.., supra). It was so accepted by the Court below. 

The reason why the engineer did not see Bauer, the 
plaintiffs’ intestate. was that Bauer stepped on the 
track about the length of the tender ahead of the loco- 
motive (Testimony of Wittis McDonet, p. 7, Record), 
while the engineer could see the track for a distance 
no nearer than thirty feet from the tender if the tender 
was full of coal (as it probably was at the time, for the 
locomotive was about to start out with a train. when it 
was ordered back to the roundhouse), and ho nearer 
than the length of the tender ahead in any case (Testi- 
mony of J. T. WHepown. p. l?. Record). That the tender 
of a locomotive is less than thirty feet long is a fact 
which, while not in evidence, is so well known that it 
may be considered as & fact in this discussion. 
Granting, then, this fact, and the fact that 
the tender was full of coal, as it probably 
was at the time, it is obvious that the engineer could 
not see Bauer when he stepped on the track, and that 
was the only time when he could have seen him, for the 


engine gradually approached and finally overtook him. 
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Sut if it be not granted that the tender was less than 

thirty feet long, or that it was full of coal, still there 
was ho evidence that the engineer could see Bauer (and 
there must be such evidence in order to show that the 
engineer was negligent in not seeing him). The 
engineer could see no nearer than the length of the ten- 
der ahead even if the tender was empty, and the testi- 
mony of McDoneil, the only witness who saw the accli- 
dent, is that Bauer was “ about the length of the tender 
head” when he stepped on the track. ‘The reason why 
Bauer could walk so far as forty or htt feet before the 
engine overtook him was that the engine Was running 
ve ry slow. 


ALBERT MIMICK, a witness for the plaintiff, testified 


( Record, p. 8): “That engine was running very slow, 
about four miles an hour. The rules allow them to 
run six or eight miles an hour.” Other witnesses testi- 


tiec| that the engine was running slow (Supra, p. >). 
Four miles an hour is but little if any faster than a man 
would walk, while the fact that Bauer had perhaps 
twelve or fifteen feet start of the engine, in connection 
with the slow speed of the engine, fully accounts for the 
fact that Bauer walked so far before he was overtaken. 

Just here it is proper to call the attention of the 
Court to the rule that the burden of proof is on the 
plaintiff to show that there was negligence on the part 
of the defendant, and in just what such negligence 
consisted, and that such negligence caused the injury. 
So far as the testimony in regard to the engineer's 
keeping a lookout is concerned: (1) There is no 
evidence whatever that the engineer did not keep a 
lookout ; (2) the testimony of McDoneil is perfectly 


consistent with the fact that the engineer kept a look- 


out ; and (3) the engineer testifies affirmatively that he 
did keep such lookout. 
The declaration contains the following allegation 


, 


(Record. pp. x wpe 


“That there was no person in the engine and tender 
except the engineer, at his post; that there was no 
person on the tender to keep a look-out upon the 
track.” 

The apparent object of this allegation was to charge 
the defendant with negligence in not having some per- 
son on the engine besides the engineer. But there was no 
evidence that there was inh \ custom to have any person 
besides the engineer on the engine when it was in the 
railroad yard. ‘There was, therefore, no evidence to 
show that the company failed to do anything in this re- 
spect that it ought to have done ; in other words, there 
was no evidence of negligence in not having another 
person on the engine. Further, it does appear that the 
engineer fully performed all duties which the defendant 
company owed to persons in the railroad yard ; and it 
does not appear that any such duty Wis in any degree 
neglected by reason of not having an additional man 
upon the engine. Any duty that such additional per- 
son could or ought to have performed in reference to 
persons in the railroad yard was fully performed by the 
engineer. 

It clearly was not negligent to run a locomotive 
backwards in a railroad yard. It would be absolutely 
impossible to perform the business of a railroad if 
this were not done. It is the constant usage and the 
deceased knew it. It was necessary in the present 
vase, for the turntable was at the north end of the 


yard according to the testimony of Willis McDoneil 
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([vecord, pp. 6,7), and the engine must of necessity 


run backwards through the yard before it could reach 
the turntable. But such a statement, as that it was 
not negligent to run a locomotive backwards in a rail- 
road yard, is almost, if not quite, superfluous. It is 
common knowledge that such a thing must be done, 
and it is done with the greatest freedom at any time. 
The argument of the appellants that the engine was 
not run on “schedule time,” &c., can scarcely be 
seriously taken. Who ever heard that it 1s negligence 
to run an engine in a railroad yard on any but 
‘shedule time”? There is, to a great extent, no 
‘schedule time,” for the movements of engines and cars 
In a railroad vard., The burden of looking out for engines 
cars in such a place Is Upon the men who are employed 
on and about the tracks, and not upon the men on the 
engines to see the men on the tracks and to stop the 
engines if they do not get off when properly warned. 
[tis not meant by this that the engineer may recklessly 
OP Purpose ly run over a man who is negligently on the 
track—not at all; but only, that if the engineer uses 
all proper and usual precautions, and runs his engine 
in the usual manner, the company cannot be held 
hable if a man chooses to put himself on the track and 
he is injured as a result. 

Whether the bell on the defendant's locomotive was 
ringing or not, and whether there was a look-out or not 
(and the evidence is sufficient on both these points), 
the fact that there were several bells ringing, that there 
was much noise, and more than all else, the mere fact 
that Bauer was walking in a busy railroad yard, were 
warnings enough for any reasonable man. The engi- 


neer could not have done more than he did. He ran 
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the locomotive slow, within the customary yard rate of 
speed; he gave the usual warnings by blowing the 
whistle and ringing the bell; and he kept a look-out 
and saw no one on the track near enough to be in dan- 
ger. The engineer could not see Bauer on the track, 
and did not know that he was there. He was as power- 
less to act as he would have been if Bauer had delib- 
erately thrown himself beneath the wheels of the 


locomotive. 


? ‘THE EVIDENCE DISCLOSES THE FACT THAT THE PLAIN- 


TIFFS INTESTATE BROUGHT THE INJURY ON HIMSELF BY HIS 
OWN NEGLIGENCE. HENCE. ON THIS GROUND, ALSO, THE 
COURT BELOW WAS JUSTIFIED IN DIRECTING A VERDICT FOR 


THE DEFENDANT. 


We submit this proposition to the Court with equal 
confidence as the proposition (above) that the evidence 
did not show any negligence as alleged in the declara- 
tion in the defendant. 


Davey x. Land » and Southwestern RP nliway Comp ‘ny 
was very much like the present case in its facts, and 
the reasoning in it applies with equal force to the 
present Case. 

“In the present case the plaintiff must therefore 
make out two things: First, that the defendants, 
through their servants, did or omitted to do something 
which a reasonably carefu: person would not have done 
or omitted to do; and Secondly, that the plaintiffs’ in- 
jury Wis thereby occasloved., /t has cr rtainly heen 
che lermined iat sever if COSER, wh hi h have not heen overruled, 
so fur as fl am aware, that tf the plaintiff an atlemptin7 
ln establish has CURSE, not only does not show any act or 
omission of the he fen lants from which the accident arose, 
hut ii the vontrary doe ~ show that he himself caused the 
dam (dé, then his case Fils, because he proves affirma- 
tively that he hims if ws the author Of his own wrong. 
lf, therefure, by the uncontradicted facts, on the truth of 
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which the plaintiff ust rest his OM lt CUSEe, if 18 shown 
that thie damage lo the plaintiff IPS caused by himself. if 
seems to me that the learned Suda WU right in nNON- 
suiting the plaintiff, because he failed in sustaining the 
onus Which he was bound to sustain, viz., of showing 
that the injury resulted from the defendants’ acts. 
Now. if SCOCTILS la ike clear “por the uncontradicted evi- 
dence of the plaintiff himself, that he i] Lmse lf caused the 
accident by aval f ing straight into a train which he might 
have seen. He comes first upon the down line on 
which the train is not coming. there is the width of 
the down line, and the interval between the two sets of 
rails between him and the danger. /f he had only 
Ay hn thi precaution of looking la the left along the up 
Lane whale CYOSSUNG OVET this Space hr niust have S€el the 
coming fran. //i did nol see what IPUS plainly 10 he 
SCC} ap prod hind, and 1 CONR (Jue nce he walked straight 
rnto the dang — 
LORD COLERIDGE in Dave ij U8, London and 
Southicestern Railway ( 0., b. P.. I] (/. 
B. D., 216 


That there was a space between the tracks upon 
which Bauer might and ought to have walked, and upon 
which a reasonably careful man would have walked, is 
clear from the testim my of Kdward Gale ( Léecord, j- 
6), of Willis McDoneil ( /record, p. 7) and of J. T. Whe- 
don (Record, p. (2). J.T. WeHepon testified (/% cord, 
jp. hl): 


© The custom is ror inspectors AT walk hetliveen the 
tracks. 


That there were many cars moving in various direc- 
tions at the time, and consequently much noise, which 
facts were warnings to Bauer to use care, and in not 
regarding which he was negligent, is shown by the 
testimony of Willis McDoneil (/ecord, p. 7), of Albert 
Mimick f Record, p- aw, and (). H. Carter (Record, p. 9). 


Reasonable care in a railroad yard means constant 


>. 


watchfulness. This was what Bauer failed to show. 
but on the contrary showed the utmost recklessness. 
The testimony of Willis McDoneil, a witness for the 
plaintiff ( ecord, p. 7), was to the effect that Bauer 
stepped on the track in front of the tender with his 
back to it, and without ever looking around, walked 
forty or fiftv feet until the engine caught up with him. 
He did this in broad daylight, in a railroad yard, and at 
a time when many cars and locomotives were moving 
to and fro. It would be a work of supererogation to 
comment at length upon such conduct or to attempt 
to demonstrate that it was negligent. lt speaks for 
itself. Whatever comment is necessary may be found 
in the similar case of Dar ye vs. LL ak F. Py. LoO., 


quoted SUPT if. 


3. But ASSUME (WHAT IS NOT ADMITTED TO BE TRUE) 
FOR THE SAKE OF THE ARGUMENT. THAT THE DEFENDANT 
WAS NEGLIGENT. ‘THIS FACT ALONE WOULD NOT BE SUF- 
FICIENT TO RENDER THE DEFENDANT LIABLE, NOR WOULD IT 
BE SUFFICIENT TO CAUSE A SUBMISSION OF THE CASE TO THE 
JURY UPON THE EVIDENCE. IT IS NOT ENOUGH TO SHOW 
NEGLIGENCE OF THE DEFENDANT, OR EVEN TO SHOW, IN AD- 
DITION, THAT SUCH NEGLIGENCE MIGHT HAVE BEEN THE 
CAUSE OF THE INJURY: IT MUST BE SHOWN THAT THE NEG- 


LIGENCE OF THE DEFENDANT MUST HAVE BEEN THE CAUSE. 


In a recent English case the facts were as follows : 


The dead body of a man was found on the line near 
the level crossing at night, the man having been killed 
by a train which carried the usual headlights, but did 
not whistle or otherwise give warning of its approach. 
No evidence was given of the circumstances under 
which the deceased got on to the line. 

It was held that, even assuming that there was evi- 
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dence of negligence on the part of the company, yet 
there was no evidence to connect such negligence with 
the accident; that there was, therefore, no case to go to 
the jury, and that the railway company was not liable. 
Wakelin Us, London ane Nout hive slern fey. 

Co., Li. B., 12 Ap. Cas., i]. 


Lord Carrns puts a case as a hypothesis : 

“Tf a railway train, which ought to whistle when 
passing through a station, were to pass through with- 
out whistling, and a man were, in broad daylight, and 
without anything, either in the structure of the line or 
otherwise, to obstruct bis view, to cross in front of the 
advancing train and to be killed, / should think the 
Judge ought ty fell the yury that it was the folly and 
recklessness of the man, and not lhe carelessness of the 
company mii ich caused his death. The jury 
could not be allowed to connect the carelessness in not 
whistling with the accident to the man who rushed 
with his eyes open on his own destruction.” 

Per Lord Catrrns in Duhlin, Wicklow and 
Werford Py. Co. vs. Slatt ry, L. P., 3 
Ap. Cas. 1166. 


It. 


The Court below did not err in refusing 
to give to the jury the instructions prayed 
for by the plaintiffs. 


[f the instructions of the Court below to the jury to ~ 
bring in a verdict for defendant was correct, as I have 
shown (supra, Point I.), then it follows of necessity that 
the instructions prayed for by the plaintiff were wrong, 
for they involved a submission of this case to the jury 


upon the evidence. 


Itt. 
Reply to the Brief for Plaintiffs. 


On the brief of the plaintiffs (page 4, near the bot- 
tom) is the following remarkable statement: “ He (the 
engineer) was sitting in his cab with his hand (prob- 
ably) automatically upon the bell-rope, gazing around 
with his eves everywhere but upon the tr ch ahead of Aim, 
where they should be.” This statement, repeated again 
and again on the plaintiffs’ brief, is not only unsup- 
ported by any evidence, but is directly contrery to the 
evidence, as has been shown (ante, p. 11). The same 
statement appears arguendo on page 5, near the mid- 
dle: “ Rendered it all the more obligatory in him to 
keep his eves on the track “ as if there were any evi- 
dence that he did not do so. Again, at page 8, near 
the bottom: “ By not keeping a look-out.” Again, at 
pave 12, near the middle: “ Without a proper look- 
out.” 

This is not the only mistake or statement of what 
was not in evidence, to be found on the plaintiffs’ 
brief. On page 6, near the middle, appears the fol- 
lowing: “These spaces (/. ¢., between the tracks) 
are never cleared and made a path on which to 
walk, &c.” Now, this statement is not very im- 
portant in itself, even if true, but it is not 
only wholly unsupported by the evidence, but 
the contrary appears from the testimony of J. T. 
Whedon to be true. He says ( Record, p. 12): “ There 


are eight feet between the tracks. If both trains were 


20 


on the track at the same time there would be a clear 
space of four feet between them.” Again: “ Zhe custom 
is for inspectors lo walk between the tracks.” 

Again, at page 11, the plaintiffs’ attorneys argue: 
“Tt is manifestly not true that the engine and tender 
was not running at a greater rate of speed than four 
miles per hour. &e.”” But Albert Mimick, @ witness 
for plaintiffs, testified (/ecord, p. 8): “That engine 
was running very slow, about four miles an hour,” and 
not only was that testimony uncontradicted in evi- 
dence, but no attempt even was made to contradict 
it. Not only so, but, as we have shown (ante., p. 
‘), other witnesses testified to the slow speed of 
the engine. This false statement reappears on page 
12, about the middle of the page, in this form, in con- 
nection with another untrue statement as to the look- 
out: “ We make out the unexpected, and, therefore, 
clearly the negligence of the defendant, from the fact 
that its train was run a/ peck ete speed, without a proper 
lookout. &e.”’ 

| repeat, there is not, so far as I can see, the slight- 
est evidence of negligence on the. part of the defend- 
ant company or of its servants, and the efforts of the 
plaintiffs, by false and unsupported statements, to 
make it appear otherwise can only confirm and 
strengthen the belief that there was no such evidence. 

In regard to the law cited on plaintiffs’ brief it is 
sufficient to say that the authorities do not and cannot 
successfully controvert these two propositions, whiclr 
are fully established and which are sufficient to sustain 
the ruling of the Court below: (1) The Court may and 


must direct a verdict for the defendant if there is no 


>] 
evidence of negligence on the part of the defendant to 
yo to the jury; and (2) there was in the present case no 
evidence of such negligence. 


JOHN F. DILLON, 


lor the Defendant in Error. 


‘ ‘) ) 7. 
2538586 
Dec. 13, "S8,—350. 
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CONTINENTAL INSURANCE CO. OF NEW YORK VS. DAVID WRIGHT. 1 


a ['nrTeD STATES OF AMERICA 


The President of the United States of America to the judges of the 
uit court of the United States of America for the southern dis- 


CITCUlt 


trict of Lllinois, Cire eting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court of the 
L nited States for the south ro district of [Ilinots, before you, between 
David Wright, plaintiff, and The Continental lusurance Company 
of New York, defendant, a inanifest error hath happened, to the 
great damage of the said defendant, The Continental Insurance Com- 
pany ol New York, iis bv its complaint uppears, We, being willing 
that the error, if any hath been, should be duly corrected and full 
and speedy justice done to the purities aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seul. distinetiv and Openly, you send tie record and proceedings 
alore suid, with all things VONCeTIIY thie sume, to the Supreme Court 

of the United States, togetli rw ith this writ, so that you have 

h, the same af Washington on thre second Monday of October 

next, in the said Supreme Court to be then and there held, 

be tia record and proceedings niOresald being Inspected, the said 

su] reme Court may cause further to be done therein to correct 

that error what of right and according to the laws and customs of 
the United States should be done 

W itness the Hon. Morrison Rn. Warte Chief Justice of the suid 
Su pre me Court of the United SiLuLes, LIIS SeVeE uth day of July, ith the 
vear of our Lord one thousand eight hundred and eighty five, and 


’ 


of our Independence the one hundred and tenth vear. 


Che seal of the Circuit Court of the I tedd States ) 
for the South’n Dist. ! ’ 
J. A. JONES. 
("/, t f ) "f yal | purl i] , a Nouth Dist. I iis. 


Filed July 7. 1885. J. A. Jones, clerk 


Pleas in the circuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 
field, in said district, on Monday, the second day of February, at the 
January term of said court, in the vear of our Lord one thousand 
elglit hundred and eighty hive, and of our Independence the one 
hundred and ninth year, before the Hon. Samuel H. Treat, district 
judge of said district, and in the absence of the Hon. Walter Q. 
Gresh tii? judge of the seventh judi lal circult, pro te mpore sole 
judge of said circuit court. 


J. A. JONES, Clerk. 
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y THE CONTINENTAL INSURANCE COMPANY OF NEW YORK VS. 


SOUTHERN District oF ILLINOIS, 88: 


DAVID WRIGHT 
i's 


CONTINENTAL INSURANCE COMPANY OF NEW YORK. 
Assumpsit. 


Be it remembered that heretofore, to wit, on the twe ntyv-seve nth 
day of December, in the year of our Lord one thousand eight hun- 
dred and eighty-two, came The Continental Insurance Com- 
2 pany of New York, defendant, by Messrs. Palmer and Phillips, 
its attornevs, and filed in the clerk’s othce of sald circuit court 
of the United States a certified transcript from the circuit court of 
Greene county, Illinois, in H certain cause wherein David W right, 
a citizen of the southern district of the State of Illinois, is plaintiff, 
and The Continental Insurance Company of New York, is defendant; 
which said certified transcript is in the words and figures following, 
to wit: 


Certitied Transcript from the (ireurt (fourt of (rree ie f ounty, Ills. 


UNITED STATES OF AMERICA, ) 
State of Illinois, Greene County, |’ 


In Cireuit Court. Septem ber Term, A. D. 1882. 


Pleas before the Honorable Cyrus Epler, one of the judges of the 

7th judicial circuit of the State of Illinois and sole presiding judge 

of the circuit court of Greene county, in the State aforesaid, and 

at a term thereof begun and held at the court-house, in the city 

of Carrollton, in said county, on the first Monday, being the fourth 

day, of September, in the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the 
said United States the one hundred and seventh. 


> * 
a 


Present: Honorable Cyrus Epler, judge of the 7th judicial circuit 
of the State of Illinois; 'T. J. Albert, clerk; David F. King, State’s 
attorney; Geo. W. Witt, sheriff. 

Attest : T. J. ALBERT. Clerk. 

4 Copy ot Precipe for Summons.. 
STATE OF ILLINOIS, } 

Green County, } 

In the Cireuit Court. To Septem ber Term, 1882. 


Davip WRIGHT 
. 


THE CONTINENTAL INSURANCE CoMPANY OF New York. 
Assumpsit. $5,000, 


To Thomas J. Albert, clerk of the circuit court: 
Please issue summons in the above cause for the above demand, 


ind, 


sn ill 


DAVID WRIGHT, 2 


returnable to the Septem bet term, L582. directed to the sheriff of 
Greene county to serve it. 
CHARLES D. HODGES anp 
JAMES R. WARD, 
Attorneys for F ‘laintiff 


Copy of Summons and Return T hereon. 


STATE OF ILLINOIS, | 
x 


(,reene County, } 


The people of the State of Illinois to the sheriff of said county, 

Greeting: 

We command you that you summon The Continental Insurance 
Company of New York, if they shi ill ‘ fuund in your county, to 
appear before the judge of the circuit court on the first day of the 
next term, to be holden atthe court-house in Carrollton, within and 
for the county of Greene, on the first Mond: iy of Septe mber next, to 

iswer unto David Wright in plea .of assumpsit in the sum of fifteen 
thousand dollars ($15,000); and of this writ make legal service and 
due return at the time and place aforesaid. 

Witness Thomas J. Albert, clerk of our said court, at Carrollton, 


this 28th day of July, in the year of our Lord one thousand eight 
hundred and eighty-two, the seal of said court being hereunto 
‘7, ] 
anixed 


fh. s.] T. J. ALBERT, Clerk. 


STATE OF ILLINOIS, | 
(J reen: County, j s 

5 [ return the within writ duly served upon the within- 

named defendant company by leaving.a true copy thereof 
with Messrs. Barnett & Corrington, agents of said company, residing 
in said Greene county, thi pre sident, cle rk, secretary, superintend- 
ent, general agent, cashier, principal director of said defendant com- 
nanv not found in my county. This 3lst day of July, 1882. 

| ~ GEO. W. WITT, Sheriff, 
By JOHN G. F. POWELL, Deputy. 


Copy of Declaration. 
STATE OF ILLINOIS, | _. 
(,reene founty, } - 


In the Cireuit Court. tt ptem ber ‘Term. LSS? 


DAvID WRIGHT 


Ture CONTINENTAL INSURANCE Co. oF THE City oF NEw YorRK 
Assumpsit 


David Wright, who is a citizen and resident of said Greene county, 
complains, by Charles D. Hodges and James R. Ward, his attorneys, 
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of The Continental Insurance Company of the City of New York, 
defendant, of a plea of assumpsit. 

For that whereas the defendant, on, to wit, the 11th day of 

f July, 1881, in the city of Las Vegas, in the Territory of New 

Mexico, to wit, at the city of New York, in the State of New 

York, made and delivered its policy of insurance to thi plaintiff, 

and thie re by then and ther , it} consideration of the sum of one hun- 

dred and hity dollars, paid by the plaintifl to the defendant, did 

then and there ipsur the plaintiff against and from loss or damage 


oe 


by fire to the amount of five thousand dollars, and certain property 
of the plaintiff, to wit, on his two-story adobe and wood-stuccoed 
shing| roof hotel building. to be occupled for hotel purpose Ss. and 
situated on block 144. bounded by Burnette, Sixth, Hudson, and 
Seventh streets, Silver City, Grant county, New Mexico; and the 
defendant, for the consideration aforesaid, in and by the said policy, 
promise- and acknowledge- and agree- to make good and satisfy the 
plaintiff all such immediate damage or loss as may be sustained by 
him, not exceeding his interest ih) the premise Ss, to the amount of 
live thousand dollars, which may accrue by fire to the said property 
from and betwer I} the Lith day of July, ISS], at lv o'clock 
m., and the[llth day of July, 1882, at 12 o'clock in.. such loss 
or damage to be estimated aceording to the actual cash value 
of the property at the time of the fire, and which amount of loss or 
damage the defendant then and there agreed, undertook, 4nd prom- 
ised the plaintiff to pay-him within sixty days after the proofs of 
the same required by the company shall have been made by the 
plaintiff and received at the office of the plaintiff in the city of New 
\ ork, and the loss shall have been usc rtalned and proved in accord- 
ance with the tenor and provisions of this said policy, unless the 
property be replaced by the company or notice has been given of its 
intention to rebuild or repair the damaged premises ; which said 
policy and conditions, terms and provisions, are in the words and 
figures following. tO Wil: 


— 


No. 95 , 85 000.00. 
Cash capital, $1,000,000.00. 


Contin ntal Insurance Company of the City of New York, 


In consideration of one hundred and fifty dollars, do insure David 
Wright against loss or damage by fire, to the amount of tive 
5 thousand dollars, on his two-story adobe and wood-stuceoed 
shingle-root hotel building, to be occupied for hotel purposes, 
and situated on block l44, bounded by Bennett, Sixth, Hudson, and 
Seventh streets, Silver City, Grant county, New Mexico, special refer- 
ence being made to his application, No. 98, which is his warranty, 
and a part hereof, $2,500.00, other concurrent insurance in the Fire 
Association ol Philadelphia, Pa. In case of loss the assured agrees 
to pay one-half the actual expenses of our adjuster from the home 
office to Silver City, Grant county, New Mexico. 
Amount Insurance, $9,000.00 ; rate, 3% | term, One year; pre- 
mium, $150.00, 


id 
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And said Continental Insurance Company hereby agrees to make 
good unto the said assured, his executors, administrators, and as- 
signs, all such immediate loss or d image, not exceeding in amount 
the sum or sums insured, as above specified, nor the interest of the 
assured in the property, except as herein provided, as shall happen 
by fire to the property so specified, from the eleventh day of July, 
Olt thousand elolit hundred and eighty-one, at twelve o'clock ft 

noon, to the eleventh day of July, one thousand eight hun- 


9 dred aud eighty-two, at 12 o'clock at noon,the amount of the 
loss or damage LO he estimated according Lo the actual cash 


value of the property at the time of the loss, and to be paid in sixty 


days after the proots of the same required by the company shail 
have been made by thie assured and rec ived at this ottice and the 
loss shall have been ascertained and proved in accordance with: the 
terms and Provisions ol this poli V, unless the propy rty be replaced 
civen of its intentions to rebuild 


wee 


DV the COTTDP ATL or notice has Dee 


Or repair the damage cd pPretist - 
’ 


| ‘The uy plication, survey, preeall or deseription of the property 
herein insured referred to in this policy shall be considered a part 
of this contract and a warranty by the assured during the time this 
policy is ke pt in force Any false represet tation by the assured of 
the conditions, situation, or occupancy Ol the property, or any omis- 
to make known every fact material to the risk, or an overval- 
uation, OF any misrepre sentation whatever, either in a written appli- 
cation or othe rwise , or if the assured shall have or shall he reatter 
make any other contract of Mmnsurance, whether or not on 

10) the property hereby insured or any part thereef, without the 
the consent of this company wi itten tne reoh >; or ot the above- 
mentioned building shall at any time be occupied or used so as to 
Increase the risk, or the risk be increased by the erection or occu pa- 
tion of neighboring buildings, or by any means whatever within the 
Col tro] ul thy assured : or it thie bul ing become unoceupled with- 
thereon: or if it be a man- 

ufacturing establishme nt, running in whole or in part over or extra 
time or running at night; or if it shall cease to be operated without 
special agreemeit endorsed on this policy; or if the property be sold 
or transterre cl, OF Upon the DbassibyY or ntry of i} decree of foreclosure 
or upon a sale under a deed of trust; or if the property insured be 
assigned under any bankrupt or insolvent law or any change takes 


: ? : 
out the assent of this Compan endorsed 


place }t) titie or Possession feXxcenpt lth case of succession of the death 


of the assured) for a period net exces ding twelve months thereafter, 


whether by legal process or judicial decree or voluntary transfer 


or conveyance; or If this policy shall be assigned before a loss 
without the consent of this company endorsed hereon ; 


1} or if the interest of the assured in the property, whether as 
owner, trustee, consignee, factor, agent, mortgagee, lessee, or 


otherwise, be not truly stated in this policy; or if in said premises 
the re be kept gunpowder, fire -works. nitro-glycerine, phosphorous, 
sultpetre, nitrate of sodas, petroleum, bap-tha, casoline, benzine. ben- 
zole, or benzine varnish, or there be kept or used therein camphene, 
spirit gas, or any burning fluid or any chemical oils, without written 


eee Gn ee epee in ‘ 5 
oat ies OM Genin he E>, ee ee ee ee ee 
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permission in this policy, then and in every such case this policy 
shall become void 

2. ‘This insurance does not apply to or cover jewels, plate, watches, 
scientific or musical instrument _ pian 1o-fortes in dwe ie 2xcepted, 
ornaments, medals, patterns, p rinted musie, printed hooks, engrav- 


igs, pall tings, picture frames, sculpt ture, casts, models, or curlosi- 
L1es, unless particularly specified in this policy, and In no case e@xX- 


ceeding thie COs! thy re of. unl =S by Bas gp agreetnent. 
This company shall not be » by virtue of this policy or any 
renewal thereof unt pr ‘emiums therefor be actually paid, 
tera fire; nor for money or bullion, 
bills. notes. accounts. deeds, evidences of deb t. or securities of 


12 nor for loss by theft ator a 
prope rty of any rad: nor jor any loss or damage by hire caused | 
means of an invasion, insurrection, riot, civil commotion, usurp 4 
power, or of any military act or order; nor for any loss in or on 
buildings, unle as thy chimne ys thie reot are of stone or bric k 

o Nor ln consequence of any neglect or deviation from the laws 
or regulations of police where such exist; nor for anv loss caused 
by ant eX plosion Ol} eunpowd s camphene, or any explosive sub- 
stance; nor by lightning or explosions of any kind, unless fire en- 
sues, and then for the loss or damage by fire only which loss shall 
be determined by the value of the damaged property after the casu- 
alty by explosion ] hehtning: nor for loss or damage caused bv 
removal! Ol] property, UNTeSS it be proved that such removal Was 
nec ssa ry LO pre serve thie property, ll) W hie h Case the di: a eeer ire shal i] 
be borne by the assured and the company In proportion as the 
sum hereby insured bears to the whole value of the property in- 


sured 

13 [fa building shall fall, except as the result of a fire, all 1n- 
surance by this company on it or its contents shall immedi- 

Ate l\ CeuUSst and at Le} mine lf the inter st of the assure d in the 

property be other than an entire, unconditional, and sole owner- 

ship for the use and benefit of assured, or if the building insured 


| | ’ ’ 
Stands on eased vg! unds, it must be so represe uted t LO the Company 
and so expressed 1 the written part of | his policy, otherwise the 


WW’ tea property hus been sold and delivered or is otherwise dis- 


posed of, so that all interest or lability for loss thereon, by fire or 
otherwise, on the part of the assured herein named has ceased this 


Insurance on such property shall Immediately terminate. Goods 
held on storage are not insured by this policy unless specifically 
adgreead to ill W riting hereon 
|. If during this insurance the above-mentioned premises shall 
be used for any trade, business, or vocation, or for storing, using, or 
vending therein any of the articles, goods, or merchandise denomi- 
nated hazardous or azardous or specially hazardous, in the class 
of hazards printed on the back of this policy (excepting such 
M4 as have a star prefixed); or if the occupation of such prem- 
ses he changed from one of the class denominated extra 
hazardous, specially hazardous, to that of another of the same class, 
except as herein specially agreed to in writing upon this policy, 


DAVID WRIGHT 


~~ 


then and from thenceforth, so long as the same shall be so appro- 
priated, applied, or used, this policy shall cease and be of no force 
or effect 

5. This insurance (the risk not being changed) may be continued 
for such further time as shall be agreed on, provided a renewal 
receipt, signed by the officers of the company and countersigned 
by its duly authorized and commissioned agent for the place here- 
inafter named, is given for the same, and the premium therefor is 
paid, and it shall be considered as continued under the oriyinal 
amounts and divisions unless otherwise Sy cified In writing hereon; 
but in case there shall have been any change in the risk, either 
within itself or by the erection or occupation of neighboring build- 
ings, not made known to the company by the assured at the time 


* om 


of renewal, the policy and renewal shall be void. 
6. This insurance may be terminated at any time at the 
1D request of the assured, in which case the company shall re- 


tain only the customary short rates for the time the policy 
has been in force. This insurance may also be terminated at any 
time, at the option of the company, on giving notice to that effect 
and refunding or tendering aratable proportion of the premium for 
the unexpired term of this policy to any person named in this 
pr lev, whether as owner, mortgagee, or oun rwise: and it isa part 
of this contract that any person other than the assured or the duly 
authorized and commissioned agent of this company, who may have 
procured this Insurance to be taken by this Company, shall be 
deemed to be the agent of the assured named in this policy and 
not of this company under any circumstances whatever or in any 
transaction relating to this Insurance 

7. The use of general terms or anvthing less than a distinet, 
specific agreement, clearly expressed and endorsed on this policy, 
shall not be construed as a waiver of any printed or written condi- 
tion or re striction herein 

S. It is further understood and made part of this contract that 
the agent of this company has no author LY Lo wulve. modify, or 

Strike Irom this policy any of its printed conditions, nor 1s 
1f) his knowledge of or assent to insurance 1n other com panies, 

or an Increase of the risk, even if written within the limit of 
his authority herein expressed, binding upon the company until 
the same is endorsed in writing on the policy and the increased, if 
any, therefor; nor In case this policy shall become void by reason 
of the violation of any of the conditions thy reof has the agent power 
to revive the same; nor shalla new policy, intended to replace any 
policy so made void, be of binding effect until the actu: al issue and 
delivery thereof to the assured, any contract by parole, or by under- 
standing with the agent, to the contrary notwithstanding. 

4. Persons sustaining loss or damage by fire shall forthwith give 
writt n notice of said loss t to the company, and a8 soon eft ras pos- 
sible render a particular account of such loss, signed and sworn to 
by them, stating whether any and what other insurance has been 
made on the same property, giving cope of the written portions of 

all | poli icles the reon, also the actu: al « cas! } value of the property and 


ped ks SOE Pe a ee r . 
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erein, for what purpose and by whom the building 
erty insured and tle several parts 
f were used at the time of the loss, when and how the 


4 


— ‘ ’ 4 7 ' 
| r ire originated and sha iso produce a Ce rtificate, under the 
? y | ’ ‘ . 2 . . . . ’ ’ i . . 
nand and seal oF a magcistracve or nowary public (nearest the 
piace of the fire. not cone nthe loss as a creditor or otherwise 
nor reiated to the ssured), Stating that te has f xamined the clir- 
. . | } . . ‘ . e . . 
cumstances attending the toss, knows tne churactel and circum- 
stances of the assured, and verliiv DbDelleVes that the assured has, with- 


} } } : - : : ] ‘ . | 
out iraud, sustain ,on the property insured to the amount which 
. | | 1 4 « as re’ . }} 
such magistrate or notary public shall certily ihe assured shall, 
, | ' 1% of 7 yyi? i ; ’ : i :* Toth . t} ’ ’ ler ‘ i } , 
li required, sUDIEILIE| LOUD ‘ \ iil ii ct i tT) O] examina hOnsS Li tis eT Out i »\ 
. . 


any person appointed bY the compaby and subscribe thereto when 
the same 1s reduced to writing and shall also produce their books 
of account bills, lvolices, and ovner Vous hye rs, aba ¢ x hibit the same 
ior examination al tiv othe | the COUMpPany, and permit extracts 
and COpies there Of to Ly made: thie assured shall also produce CerTr- 


eet eftinn | “ewe aay! 
Ol all DUIS and nvolces the OTivilais of which have 
shall exhibit all that remains of the property which 


} } } . 
was covered Lis poLcy, damaged or not damaged, ior exam|l- 
nation to any person 


part of ant preliininary proots of loss the assured shall. if the elain 
, 


] 
be for build yr (desti ved OD lire, procure the duly verin d 


or persons erieeit cd by at company, and asa 


13 1] 
Ls certificate of some rellable and responsible builder as to 
: 
, | } " , . i ] ‘* ] 5 x j : 
thie ACLUAI cash Vail of it Immediately belore sald fire. 


and, i] requested to do so. shall furnish the Company with correct 


plans and specifications of the buildings destroyed or except copies 
there oO}, which shall Ly duly Vi rifie d by the oath of the assured, 
which shall be attached to and form a part of such proofs, 

When personal property is damaged the assured shall forthwith 
cause it to be put In order, Assorung and arranging the various 
to their kind, separating the damaged from the 


i 


articles accordin 
undamaged, and 


shall cause an inventory to be madeand furnished 
to the company of the whole, naming the quantity, quality, and 
cost of each article The amount of sound value and of damage 
shall be determined by mutual agreement of the assured and the 
COMmMpany , or, falling ta) thus agree, the same shall then be deter- 
mined by appraisal of each article by competent persons (not in- 
terested in the loss as creditors or otherwise nor related to the as- 
sured or sufferers) to be mutually appointed by the assured and the 
company; their report, in writing, to be made under oath before 
any magistrate or other properly commissioned person, one-half 
of the appraisers’ fees to be paid by the assured. 
19 The company reserves the right to take the whole or any 
part of the articles at their appraised value, and, until such 
proof, declaration, certificates, plans, and specifications are produced 
and examinations and appraisals are permitted by the claimant, 
the loss shall not be payable. The best endeavors of the assured 
shall be used to save and protect the property from damage at and 
after the fire, and in case of failure so to do this company will not 
be liable for damage caused by such failure, nor can there be any 
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abandonment to the company of the property insured under any 
circumstances whatever. 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship, the names of the respective owners shall be set forth in the 
proofs ol loss, together with their respective interests therein. 

Proof of loss must in each case be made by the owner of the 
prope rtvy at the time of the fire, whether the loss be payable LO a 
third party or the policy be held as collateral security or otherwise. 

All fraud or attempt at fraud by false swearing or otherwise shall 
forfeit all claim on this company and be a perpetual bar to any re- 

covery under this policy 
ZU In case differences shall arise touching any loss or damage 

to any property insured by this policy, the question as to 
the amount of such loss or damage shall, at the written request of 
either party, be submitted to impartial arbitrators, whose award in 
writing shali be binding on the parties as to the amount of such 
loss oO! damage only, but shall not affect nor Waive any condition of 
this policy. It shall be optional with the company to repair, re- 
build, or replace any property lost or damaged with other of like 


kind and quality, within a reasonable time, giving notice of its in- 
tention so to do within sixty days after receipt of proofs herein re- 


(UITeCU 

~The cash value of property destroyed or damaged by fire shall 
lh LO Cause exceed what would be the Cost Lo the assured, at the time 
of the fire, of repairing or replacing the same; and in case of the 
depreciation of such property, from use or otherwise, a suitable de- 
duction from the cash cost of replacing the same shall be made to 
ascertain the actual cash value. 

10. In case of any other insurance on the property hereby In- 
sured, whether valid or not, or made prior or subsequent to the date 
Of this policy, the assured shall be entitled to recover of this com- 

prathy no greater proportion of the loss sustuined than the 
21 SU hereby insured bearstothe wholeamount insured thereon; 

and it is dereby declared and agreed that In case the assured 
holding any other policy in this or any other company on the prop- 
erty Insured subject to conditions of average, this policy shall be 
subject to average in like manner. Any tisurance (floating or 
otherwise), all attaching, in whole or in part, to the property covered 
by this policy, shall, as between the assured and this company, be 
considered as contributing insurance for the full amount thereof 
and liable as such to pay pro rata any loss. total or partial, on the 
property hereby insured. 

In case of a claim under a policy of reinsurance the liability of 
this Company under this policy shall be in the proportion that the 
sum reinsured shall bear to the whole sum covered by the rein- 
sured company. 

Ll. It is furthermore hereby covenanted and agreed that no suit 
or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court of law or 
chancery until after an appraisal or arbitration and an award shall 


2—159 
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have been obtained fixing the amount of such claim in the man- 
ner hereinbefore provided, nor shall any suit or action be 
22 COTMmMe+nce d unless within twelve months after the loss shall 
have accrued, provided however. that the time consumed 
after the selection of ap praisers Or arbitrators in the appraisal or 
arbitration of any claim under this policy shall not be accounted 
a part of such twelve months; and should any suit or action be 
Cotnmenhce d against this COM pany after the expiration of the alore- 
said twelve months the lapse of time shall be taken and deem¢ d as 
conclusive evidence against the validity of such claim, any statul 
limitations to the contrary notwithstanding 
This policy 1s issued and accepted under the provisions and cond1- 
tions of chapter Loy of the Laws of the State of New York — 
April 16, 1874, entitled “ An act to provide security against extraor- 


} 


dinaryv snailinnvellent and for the creation of safety funds bv fire 


> 


Insurance companies.” Under the provisions of this act the stock- 
holders of the company can receive but seven per cent. per annum 
upon its capital and net earned fund until such earnings are at 
least equal in amount to the capital, and are set apart for the greate) 
protection of policy-holders. Such earnings, as they accrue, 
2 are to be equally di bed d Into two funds, called the WuUAranty 
surplus fund and the special reserve fund. The amount of 
the capital and of the guaranty surplus fund are hereby made availa- 
ble without delay for the payment of claims then existing or caused 
by any great conflagration, while the special reserve fund is not 
liable for such claims, but is held under the provisions of the act by 
the New York instrance department and is devoted to the protec- 
tion of policy-holders not involved in such conflagrations for thi 
payment of later losses sustained by them, and to be il basis for the 
formation of new capital should = extent of the losses and other 
claims be such as to re quire suc lb action. 
This policy does not entitle the hold r thereot to participate in 
the profits of the company’s business 
And it is hereby mutually understood and agreed by and between 
this company and the assured that this policy is made and a 
upon and with reference to the for roiling terms, conditions, Sstipu 
LIONS, and restrictions, and to the class s of hazards, memoranda, 
and conditions printed on the seeond page of this policy, all 
which are hereby declared to be a part ol this contract an 
24 are to be used and resorted to in order to determine the rights 
and ob ligations of the parties hereto in all cases not herein 
otherwise specially yrovide for in writing 
[n witness pw ar the Continental Insurance Company of’ 
Citv of New York have ec dhvoe- these presents to be signed by their 
president and attested by their secretary, in the city of New York, 
but the same shall nut be bindins unless issued to cover property 
other than mills, manufactories, and other special hazards, nor until 
countersigned by the duly authorized and regularly commissioned 
agent of this company at Las Vegas, N. M. 
GEO. 'T. HOPE, President. 
Attest: CYRUS PECK, Secretary. , 
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Countersigned at Las Vegas, New Mexico, this eleventh day of 
July, 1881. 

T. B. MILLS, Agent. 
No. 98. 

Continental Insurance Company, Nos. 100 & 102 Broadway, New 
York. David Wright. Premises, building. Expires July 11th, 
ISS2. Please read conditions of this policy. See each page. 
$5,000.00. Premium, $150.00. Poliey,—. Survey, $150.00. 

T. B. MILLS, 
Agent, Las Vegas, New Mexico. 


) And the plaintiff avers that at the time of the making of 

this policy, and from thence until the happening of the loss 
and damage hereinafter mentioned, he was the sole, unconditional 
owner of and has an insurable interest in the property hereinbefore 
deseribed greatly exceeding the‘amount of the said SuUln SO by the 
defendant insured thereon as aforesaid. 

And the plaintiff further avers that on the 19th day of January, 
1882, the said property was consumed and destroyed by fire, whereby 
the plaintiff then and there sustained a loss and damage, to wit, on 
said property to the amount of fifteen thousand dollars. 

And the plaintiff avers that the said loss and damage did not 
his appen by means or In consequence of any Invasion, Insurrection, 
riot, or civil commotion, usurped power, or of any military act or 
order, nor by any ne glect, deviation from any police regulations, nor 
from any ec xp! losion of gut pow der, camphene, or any other explosive 
substance, nor by the falling of said building, except as the result of 
suid fire, nor from any neglect of the plaintiff. 

Plaintiff further avers that forthwith after the loss and 
26 damage, on. to wit. the Oth day of January, LSS. he ruve 
notice, in writing, thereof to the defendant, and as soon there- 
after as possible, on, to wit, the 12th day of May, 1882, rendered and 
delivered to the defendant, at its office in the city of New York, a 
particular account of such loss, signed and sworn to by the plaintiff, 
e, under the hand and seal of John S. Rilen, 
the magistrate nearest the fire, not concerned in the loss as a cred- 
itor or otherwise or related to the plaintiff, stating that he had exam- 
ined the circumstances attending the loss and knows the character 
and circumstances of thi p| pmtill, and that he verily believes that 
the plaintiff has, without fraud, sustained loss on the property in- 
sured to the amount of $1,200 

Plaintiff further avers that the property has not been replaced by 
the defendant nor has the ceconcant given to the plaintiff any 
notice of its intention to rebuild or repair the same. 

And the plaintiff further avers that though he has kept and per- 
formed all things on his part to be kept and performed, and although 

he has sustained loss and damage by fire on the said property 
2/1 in the manner and form aforesaid and to the amount aforesaid, 
to wit, fifteen thousand dollars, nevertheless the defendant, 
hough often requested, has not yet paid to the plaintiff the amount 


tovether with a certifica 


t 
? 
' 
; 
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of Insurance 1n the said policy, LO wit. the said fifteen thousand dol- 
lars, or any te thereof, but refuses so Lo do, to the damage of the 
plaintiff of fifteen thousand dol.ars, and therefore he sues 
And ve se HisO thie cle if ndant. Ol) thie 26th day of January, 
county aforesaid, was in debt to the plaintiff in the 
sum of fifteen thousand dollars for money before that = rece ived 


‘i, 
, } s } ' . 
the use of the plaintiff; and inthe like sum for 


’ 


1582, 1n the 


interest and divers sums of monev before that time ee i D4 
the plaintifl 


to th defendant, at its request, for divers spaces ol 
’ ’ , i 
times before then « mipsed ; and 1 the like sum for mon y found to 


} } } . 

be due trom the delendant tothe plain iit on accou then and-there 
: } , ~ 

to be between them: and, being so 1ndeb ted, he defendant, in consid 


eration thie reol, | CT) and thie re promised the plainti! LO pred him, on 
req ui Sst, SeVie ral SUThi oO} money so due LO him us whee said, Vi a a|- 

though to day of payment of the several sums of money 
s,s above Spe hed was long Spee elapsed, vel the defendant was 
ot nol pai thre Same or any or elthy r of them or any yet 
thi reof, as we ll as the said sum of money above specified, agreed t 
be prea de on account oF sald loss and damage : b ut reluses so lo do, t LO 
the nepal or thre plaintifl ot niteen thousand dollars : and there- 
lore he brings suit, XC 


His Attorneys 


The Continental Insurance Company of New York City Dr. to David 


Wi rit 
lor interest-. cane eae - -— .$15.006 
for money had and received Re Are ee 
On account stated : f 15.000 
DAVID WRIGHT 
(0) j i} Petiti i¢ i, ) f ay thie / ‘ (“reurl (pnurt at 


iT ne County, State of Illinois 


Thre CONTINENTAL INSURANCE COMPANY Of] 


Yor«K, Defendant. 


Petition for removal to the circuit court of the United States. 


ern distr ric tol Illinois 
To sald eircult court: 
Lv Your petitioner, The Continental Insurance Company of 
the City of New York, re spectfully shows to this honorable 


court that the matter and amount in dispute in the above-entitled 
sum or value of five 


said sult is between clti- 


cause and suit exceeds, exclusive of costs. thr 
hundred dollars; that the controversy in 


"> 


DAVID WRIGHT. vo 


zens of different States, and that the petitioner was, at the time of 
the commencement ol thy S SUIT, and still Is, ai eitizen of the State of 
New York, and the plaintiff, David Wright, was then and still Is a 
citizen of the State of Illinois; that the subject-matter and contro- 
versy In sald suit 18 not uy luim or cause of action ar sing cut 
of any busine SS or transactliol nm tact done IT) th) s Stat but Is upon 
ai if laim or cause oOo] - yr out ol busine SS and transactions In 
fact done in the ‘Lerrit New Mexico. 

And vour petit ler ewith a bond, with good and sufh- 
ment surety ior | one!) ntering in said cireult court of thi 
United States, on the first day of its next session,a copy of the record 
I bis Sul I rpPavihg sts that may De awarded by said 

i! if said court shall hold that this suit was 
OU wrongfully or improperly removed thereto. And _ petitioner 

prays this honorabl irt to proceed no further herein, ex- 
cept LO! ke the order o Val req ulred by law, and LO accept 
this said surety and bond ind to cause the record herein to be 
removed into said circuit court of the United States in and for south 
ern district of Illinois \! r petitioner will ever pray 

THE CONTINENTAL JNSURANCE COMPANY 
, ' 


()] 


By 


ILLINOIS 


of the firm 
the above ntitied 
and KNOW th Cont 


othe 


Among 
si pt. Oth. iISS2. 


Davip W 


And now comes the plaintifl 


ous. 


On consideration. 


On September 21st, 1882, the f 


record. Lo WIL: 


PHIL 


r proceedings the folowing 


and 


RIGH' CONTINEN’ 


THE CITY OF NEW YORK, 
‘ck STEWART, J/ts Attorneys. 


> 


. 
LIPS 


| 


I I VOrti do sal that ath) a member 
ps & Si the attorneys f the petitioner in 
cause | have read the foregoing petition 
~ i it the statements and illega 
ed a 3 | rilv believe 
J. W. PHILLIPS 
scald J. W. Phillips in my presence and by him 
his 1 iv of September. 1SS2 


, ; ’ 
f f PT ki. 
pl PP? ; fia f ircnuil ( { (57 ié L0O.. 
‘1 ; 
/ 7 Bele : / i; 7 f f rt Pec ; a 
. 


TT ‘> 7 : : . . 
is entered o1 record, to 


cy to amend sum- 


° ’ 
and moves ior ieave 
. ” . : } ] « 
motion sustained and i@~ave granted. 


Jlowing was had and entered of 
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[In the Greene County Circuit Court. September Term, 1882. 


DAVID WRIGHT 


CONTINENTAL INSURANCE Co. OF THE CiTy oF New York, Defendant 


Now. at this dav. comes The Continental Insurance Company of 
the Citv of New York. the defendant in the oe cause, by 


>] 23s , oe _ . 
Phillips & Stewart, its attorneys, and enters its appear: nee herein 
and at the time of so doing files ‘eos in its satitbon for 
ve | ] ' - on . oO . 
32 the removal of said cause from this court to the cireuit cour 


of the United States for the southern district of Illinois, and 
also files with said petition the bond, with surety required by the 
' } : . 
the | nited Atates 1h such cases mad and provided and 
} 


’ } 
id bond and suretv being approved and ma ted py this court, it 


urt that said cause be ho hurt ther proceeded with 
in this court, but that the prayer of said petition be granted; and it 
is further ordered that the clerk of this court forthwith certify to the 
circuit court of the United States for the southern district of Illinois 
it. true, and compl ie tral Scrip Ol the record and proceedings 
ause as fully as the same remains of record in this court. 


f Opy foi Power OT Allo pee Ay Lig - Ph if ps ln iM pr Re Ui One 
Act ior f( antinent yf ] a i iis 118 tan ni 
; . ; 


K now all men by these presents that The Continental Insurance Com- 
pany of the ¢ 1t\ of Ne w ) ork has constituted and appointed, 

and does by these presents constitute and appoint, J. W 
Phillips, of St. Louis, Missouri, its agent and attorney, with 
power and authority to sign the name of said company to any bond 
r bonds that mav be required to be executed in order to remove 
the suit or cause ol acti Ol) HDNOW pending n) the circuit court of 
Greene county, Sta f Ilsinois, in which David Wright is plaintiff 
and The esiioeadad: irene ompany of the City of New York is 
a fe ndant, from suid eircult court to the clreult court of the United 
states for the southern district of [ilinols. The said Continental! 
Insurance Company of the City of New York hereby ratifies and 
confirms all that the said a. \\ , Phillips has done 1) respect Lo said 
removal, and especially adopts, ratifies, and confirms the signing 
by him of the hame ol this comnpany io a bond for the removal Ol 
said cause, in the penal sum of five hundred dollars, and dated and 
signed on the 13th day of September, A. D. 1882, on which Stephen 
I’. Corrington and J. W. Phillips are sureties, — which bond is 
now on hile 1n said cireult court of Greene count = € with the 
petition for the removal of said cause; and the said « aonnonel hereby 
acknowledges itself as fully bound by the said bond as though 
the same were signed by Its president and its corporate seal at- 

tached. 

3 In witness whereof the said Continental Insurance Com- 
pany of the Uity of New York has caused these presents LO 


DAVID WRIGHT. 1D 


be duly signed and the corporate seal attached this 16th day of 
mept m be r, LSS. ay 
[SEAL.] CONTINENTAL INS. COMP. 
; By H. H. LAWPORT, V. Pres't 
Attest: CYRUS PECK 


STATE OF New YORK 
f ity and County ot Ne if } j P. ; 


On this 16th day of September, A. D. 1882, before me personally 
cume LH. H. Lawport, vice-president of the Continental Insurance 
Company, with whom I- am personally acquainted, who, being by 
me duly sworn, said that he resided in the city of Brooklyn, county 
of Kings and State of New York; that he was the vice-president of 
the ( ontine ntal Insurance | Ol pany of the City Ol New York . that 
he km \\ the corporate seal of said Company , that the seq | aflixed 
to the foregoing instrument was such corporate seal; that it was 
afhixed by order of the board of directors of said company, and that 
he signed his name thereto by like order as vice-president of said 
COTMPAan 
ISEAL. | CHARLES P. SANFORD, 

Notary Public. New York County. 


Ss) = , 
oe fopu ol Bond 


a « 


Know all men by these presents that the Contmental Insurance 
Company of the City of New York, as principal, and Stephen F. 
Corrington and J. W. Phillips, as. sureties, are held and firmly 
bound unto David Wright in the penal sum of five hundred dollars 
($500), the payment whereof, well and truly to be made unto the 
said David Wright, his heirs and assigns, we bind ourselves, our 
heirs, representatives, and assigns, jointly and severally, firmly, upon 
these conditions: The said of the ¢ ity 


‘ ntinental Insurance A 
of New York having petitioned the circuit court of Greene county, 
state ol [llinots, for the remhoy il ora certain cuuse therein pe nding, 
wherein David Wright is plaintiff and the Continental Insurance 
Co. of New York 1s defendant, Lo the eircult court of the L nited 
States in and for the southern district of Illinois, now, if the Con- 
tinental Insurance Company of New York, your petitioner, shall 
enter in the said circuit court of the United States, on the first day 
of its next sesslon, i copy oO} the record in said suit, and shall well 
and truly pay all costs that may be awarded by the said circuit 
court of the United States if said court shall hold that said 
vb) suit was wrongfully or improperly removed thereto, then 
this obligation to be void: otherwise in full force and effect. 

Witness our hands and seals this 13th day of September, 1552. 

THE CONTINENTAL INSURANCE COMPANY 

OF THE CITY OF NEW YORK, 

By J. W. PHILLIPS, Att'y SEAL. | 

STEPHEN F. CORRINGTON. SEAL. | 

J. W. PHILLIPS. SEAL] 
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STATE OF ILLINOIS, | 


Crreene ¢ ounty, } 


[,—— ——,, of the saide 


ounty, the surety named in the foregoing 


bond, being duly sworn, do depose and say that [am a resident of the 


State of Illinois and a pi 
the sum of five li 
liabilities and CXC 


’ * 
LISiV¢ ‘}i 


that I have property in tl 


Subscribed in mv pres 
before re this — day Or 
27 STATE OF ILLINOIS, | 


(,reen fo nti 


[. ‘Thomas * § Albi rt. ele r| 


* ’ . y ’ 
4 ‘ 7 . ret P 
11) re State aroOresuvld, Ali 
| | ; , + | 
court, ado nerebDy\ CeTruii' Lhe 
’ , 
ect, and compiete Copy Or 
cause there pending 1n sa 
' ’ ; ? 
David Wright was plaint 
(‘¢ ‘} ’ j ’ ; ] ’\? + | 
OMDOANV cderenaanihes, aS Lit 
’ 
’ , 
of said court now 1n my of 


by J. W. Phillips. six dolla 


ln) witness whereof I hav 


seal of said court. at Carrol 


ee i. Wilad 
ndorsed lied Vecem bi 


>? } = . 
38 And atterwards. t 


January. at the Janu; 


Lord one thousand eieht it 
proceedings were had im) 39 
record, to wit 


DAVID W RIGHT t «5 


On motion of plaintiff, | 
' i , ? ' ’ 
fendant is ruled to plead 


And afterwards, to wit, on 


. } 
vear of our Lord one LoOousanl 
. 


the defendant, by Palmer « 
clerk’s othee of said court its 


and figures following, to wit 


‘Op rtv-holder therein : that 


' } rary . 
fl and ‘The Continental lire 


am worth 
me: 


| 


ndred dollars over and above all my debts and 


| 


property bv law exempt from execution; 


‘ : 7 1: ] . , ' . 
he State of Illinois liable to execution of 


’ ’ . ] 
nunare d qoiars., 


ptember, A. D. 1882. 


k of the circuit court of Greene county, 
records and files of said 
above and foregoing to be a true, per- 
the record and proceedings in a certain 


} } +} ° ] 
iaw side thereotl, wherell 


| 
“ ind nies 


Oe 


same appear from the recor 


he | 
" ; ,e4 1 , Ps “try " ’ ’ ; ’ 
i.e PCTMaAIIING abd, tUPLOeP, t if CeS Dill 


e hereunto set inv hand and aftixed the 
lton. this 22d dav of November. A. D. 


THOMAS J. ALBERT, Clerk. 


Wednesday, the ninth day of 


ry term oj] sald court, 1 the vear of our 
™ } . ‘ | — . ? | - 

ndred and eighty-four, the following 

1 court in iid eause and entered of 


rINENTAL FIRE INSURANCE COMPANY 


J. KR. Ward, Esq., his attorney, the de- 


i 
UY LO-morrow morning. . 
, ’ } ‘sy a } . : 
triday, the 30th day of January, in the 


leight hundred and eighty-five, came 
Phillips, its attorneys, and filed in the 


plea; which said piea is in the words 
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Wriacut vs. THe CONTINENTAL Ins. Co. 


JD And the defendant, by its attorneys, comes and defends 

the wrong and injury, when, &c., and says it did not promise 
and undertake in manner and form as the plaintiff has above 
thereof complained against him, & of this he puts himself upon the 
country. 


PALMER & PHILLIPS, For Def't. 


And the plaintiff doth likewise 
BISBEE & WARD, 
Attorneys for Plaintiff. 


Indorsed : Filed Jan’y 30,1885. J. A. Jones, cl’k. 


And afterwards, to wit, on the day and year last aforesaid, at the 
January term of said court, the following proceedings were had in 


? 


suid court In said cause and entered of record, to wit: 


Davip WriGut vs. CONTINENTAL Fire INSURANCE COMPANY. 
Assum psit. 


This day comes as well the plaintiff, by Messrs. L. H. Bisbee and 

J it. Ward, his attori CVS, as the defendant, by Messrs. Phil- 

+0) lips & Stewart and Jolin M Palmer, Kisq , Its allorneys; and, 

issue being joined, whereupon coines a jury of good and law- 

ful men, to wit, P. H. Pentzer, James A. Drennan, William Carson, 

I. B. Betts, William J. Downs, Michael H. Beaver, William H. Cot- 

ter, John F. Black, James Altig, John H. Gregory, Thomas Knox, 

and Alexander Moore, duly elected, tried, and sworn to try said 

issue, and, having heard the evidence in part, the further trial of 
this cause is postponed until to-morrow morning. 


And afterwards, to wit, on Saturday, the 3lst day of Jannary, in 
the term and year last aforesuid, the following proceedings were had 
11) sald eourt in sald Cnause and entered of record. LO wit: 


Davin Wricut vs. CONTINENTAL Fire INSURANCE COMPANY. 
Assum psit. 


This day come again the parties, by their attorneys, and also the 
jury impanneled and sworn herein, and, after hearing additional 
evidence, the further trial of this cause is postponed until Monday 
Inorning next. 


4] And afterwards, to wit, on Monday, the second day of Feb- 
ruary, in the term and year last aforesaid, the following pro- 
ceedings were had in said court in said cause and entered of record, 
LO WIL: 


*) ? 
v— Lov 
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DavIp Wricut vs. CONTINENTAL Fire INSURANCE COMPANY. 
Assum psit. 


' ! 


irties, by t at Ir attorneys, a nd aiso the 


Th is ¢ lay COoIne avgalli tI i ' 
JUPY 1m pradrtie led and sworn herein, who, after hearin ie t he remainder 
ol 
of the court, for verdict say: “ We, the jury, find the issue for the 

lant iff, and assess his damages to the sam of five thou Sil nd Seven 


“the evidence, argument of counsel, and receivil oe | he instructions 


? i ;7 
tundred and fifty dollars 
‘ | ( } } } ] _ . , . , 
It is therefore ordered and adjudged by the court that the pla 
: : : j } } } } ' . ' 
iff reeover of the defendant the said sum of five f housand seven 


{ 
- } . ' | 17 ; i | . “ ] } - ‘ 
hundred and fifty dollars, lis damages aforesaid assessed b\ the 
. ’ 7 | | 
luiry, loge ther with the sum of - dollars and — cents, his costs and 


’ 


| | ; ° y * ’ 
( hat ves DY hh] mM about his sult 1n th) i be hal | expe naded., ind that 
. 7 


exXxecubion SS) ¢ fhnerelol 

; } ‘ ’ 
12 A nd aiterwarads, to wit, on Saturday, : the nin ly aay ol \I ‘Vs 
al at ™ , 
in the term and year last aforesaid, the following pro i- 

: 

' — tl : —_ , * | . } . ; 
mgs were had in said court 1n sala cause and entered or. re O 


? m!. (yi l j 4 1 ’ ms . *? 
A nd now, on this wth dav ol Ma #f sso. come again the DAPLICS, 
bv their counsel.and submit to the court the defen: 


; ’ " : . 
a new trial, and the court having heard and considered their all 


, 


} ) } 
PAallons and prools, and be ing suflicientiv advised in the premises, 
| } oe } : 
doth order and adiud re tbat the motion be overruled. and leave Is 
* " ae t 
given to the defendant to tender a bill of exceptions within six 


ee 
+ 


davs from this date. 


And afterwards, to wit. on Tuesday. the seventh day of July. in 
) ; | 


the year last aforesaid, comes the defendant and files in the clerk’s 
office of said court its bond to David Wright pla ntitf: which said 
, . ’ ’ ' , 
bond 1s In the words and figures following, to wit: 
cy , ? ry’ ' ; 
43 Know all men by these presents that we, The Continental 
Insuranes Companys Ol the CILV. CcoUuUnTLY. and State of New 


York, and Charles ik del V, of the coun Ly of saAngamon and State 
of Illinois, are held and firmly bound unto David Wright in the 
ful and just Sum ol ele ven thousand hive hund red dollars, to be 
paid to the said David Wright, his heirs, executors, administrators, 
or assigns; to which payment, welland truly to be made, we bind 
ourselves and each of us, our and each of our heirs, executors, ad- 
ministrators, and successors, Jointly and severally, by these presents 
Sealed with our seals and dated this second day of July. in the 
year of our Lord one thousand eight hundred and eighty-tive. 
Whereas lately, at the January term, 1885, of the circuit court of 
the United States for the southern district of Illinois. in a suit de- 
pending in said court between David Wright, plaintiff, and Tle Con- 
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tinental Insurance Company of New York, defendant, judgment was 
rendered against the said Continental Insurance Company for the 
stim of five thousand seven hundred and hits dollars and Costs 


14 of suit. and the said Continental Insurance Company having 
obtained writ of error of the said court to reverse the judg- 


ment in the aforesaid suit, and a citation directed to the said David 
Wright, citing and admonishing him to be and appear at a supreme 
court of the United States to be holden at Washington the second 
Monday of —— 

Now, the condition of the above obligation is such that if the said 
Continental Insurance Company shall prosecute said writ of error 


’ 77 ’ ’ . ’ 
to eflect and answer all damages and costs if it shall fail to make 
" 1 1 , , e? ; | ‘ , 
POO ILS Salad plea, then the above obligation LO be void: else to re- 
main in full foree and virtus 


: . ' + +: ) . 
=i pies] Hliacl Gerrvereqd it) nresence Ool— 


4 


H. H. LAMPORT, V. Pres’t. [seat 
CHARLES RIDGLEY. IL. 8 


SOUTHERN District or NEW YORK, | 


is lie lI remem br red that on this second day of July, A. LD, 
IS85, before me personally appeared H. H. Lamport, to me 


& & 
‘% } ’ ’ 6 | . . : : 
personally Known and Knowl » me to be the vice-president of the 


+ 


Continental Insurance Company, the corporation described in and 
which executed the foregoing instrument, and the said H. H. Lam- 
port, being duly sworn, did depose and say that he resides at Brook- 
Ivn, Long Island, New Yor! nd is the vice-president of the Conti- 
nental tf surance Co. aforesaid that he knows the corporate seal of 
said company; that the sea lixed to the foregoing bond 1s such 


orporali Seu that he CAUS* Loe said bond to be sealed with such 
pol attested by the secretary of said company by au- 
hority of the board of directors of said company, and that he signed 
his name thereto as vice-president by like authority. 
i. 4 JAMES W. DURBROW, 
Notary Public. Kings County. 


STATE OF New YOrK, 
(“fy and Cy if at Ni 7 York. ’ 


; 
: 


|, Patrick Keenan, clerk of the city and county of New 

it York, and also clerk of the supreme court for the sald city 
and county, the same be ing a court of record, do hereby Cer- 

tify that Jas. W. Durbrow has filed in the clerk's othice of the county 
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of New York a certified copy of his appointment as notary public 
for the county of Kings, with his autograph signature, and was, at 
the time of taking the prool or acknowledgment of the annexed 
instrument, duly authorized to take the same; and, further, that I 
am well acquainted with the handwriting of such notary and verily 
believe the signature tO the suld certificate of proof or acknowl dg- 
ment to be genuine | further certily that sald instrument Is eXxe- 
cuted and acknowledged according to the law of the State of New 
York. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county this 2d day of July, ISS85. 


PATRICK KEENAN, Clerk. 


Indorsed: Filed July 7,1855. J. A. Jones, clerk. 


47 And afterwards. to wit. on Tuesday, the sé venth dav of 
July,in the year of our Lord one thousand eight hundred 


and « lghty-five comes the defendant. bv its attorneys, and presents 


to the court its bill of exceptions in this cause. which is signed, 
sealed. and made a part ‘) the record in this cause. and > nm tne 


words and figures following, to wit: 


4 ~ Bill of Laxceptions 


DavID WRIGHT 
is. 


THe CONTINENTAL FirRE [INSURANCE COMPANY 


Be it remembered that on the trial of this cause the following 
yroceedings were had: It was stipulated and agreed between the 
plaintiff and defendant, before the jury was impanneied, that under 
the plea of the general issue plead in this cause defendant might 
introduce any other evidence which might be introduced under 
notice of special defenses. ‘Thereupon, the jury beingi mpanneled, 
the plaintiff, to sustuin the issue on his part, offered and prove d the 
execution of the policy sued on and read the same in evidence to 
the jury, the material parts of which are as follows: 


f Opi OT Policy. 
‘ . * 


In consideration of one hundred and fifty dollars the Continental] 
Insurance Company of the City of New York do insure David 
49 Wright against loss or damage by fire to the amount of five 
thousand dollars. Ot) his LWo-story adobe and wood-stuccoed 
shingle-roof hotel building, to be occupied for hotel purposes, and 
situated On block 144, bounded by Bennett, Sixth, Hudson, and 
Seventh streets, Silver City, Grant county, New Mexico, special 
reference being made to his application, No. 98, which is his war- 
ranty, and a part hereof, $2 500, other concurrent insurance In the 
Fire Association of Philadelphia, Pa. In case of loss the assured 
agrees to pay one-half of the actual expense of our adjuster from the 
home office to Silver City, Grant county, New Mexico. 


- 
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And sald Contine ntal ly surance Company bie reby acrees to make 
a od intothe said assure i | Ss CAC utors, administrators, and assions, 


itil such mmediate OSs OF lamage, not a ik AMOUNT the 
sum or sums Insured as ove speci fied, nor the interest of the as- 
sured in the property, except as herein provided, as shall happen by 
fire to the property so specifi from the eleventh dav of July, one 
thousand « port nundared ind eighty-one, at I? oclock at noon, 

Ai) to the eleventh dav of July. one thousand eight hundred and 
elohtyv-two. at 1? | hoot the umount of loss or dam- 


age to be estimate d according to the actual cash \ value of the D rop- 
ty at the time of the loss, and to be paid in sixty days after the 
proofs of the same required by the company shall hh: ive been rh ade 
by the assured and received at this ofhece, and the loss shall have 
be eh asc rtained and proved Ih ace ordance with the terms and pro- 
Visions of this policy, unless the property be replaced by the com- 
» has been given of its intention to rebuild or repair 
thi avail premises 


ihe application, survey, plan, or description of the property 


herein insured referred to in this policy shall be considered a part 
of tiiis contract and a warranty oV the issured durit the Lime this 
policy is kept in force. Any false representation by the assured of 
the condition. situation. or occupancy of the pray riy,or any omis- 
sion to make known eve fact material to the risk, or any over- 
Valuation, or uny misrepresent ition whatever, either in a writte t 

application or otherwise; or if the assured shall have or shall 
oO] hereafter make an \ other contract of insurance, whether 

; 


valid or not,on the property hereby insured or any part 
thereof, without the consent of this company written hereon: or if 
the above Ine ntioned building shall at ithy Lime by occupied 
so us to Increase the risk. or the risk 


used 
| : . 

© Increased DY the erection or 

occupation ol nelghboring bulldings, or by any means whatever 

within the control of the assured: or if the building 


become un- 
occupied without the assent 


this company endorsed hereon: or 
if it be a m Inutacturing estab shiment running in whole or in part 
over or extra time or runhibg al night - or li if shall ceuse to be 


Opn rated without special! ireeme4nt endorsed on this policy ; or if 
thy prope rt De 7a) ror tranmnsierre cd or Upotl the passing or ¢ niry of 
a decree of foreclosure, or upon a sale under a deed of trust: or if 
the property insured be assigns | under any bankrupt or Insolvent 
law or any change takes priate It) Spee ter i pemwnaey  onns Ili Case 
of succession by reason of ¢t leath of the assured, for a porte not 


. . ' 
exceeding tweive months thereafter, wheth r by bend process 


2 or judicial decree or Vo untary transier or convevance: or if 
: } os 7 - 
Lis porcy sh iif be ass | bef: ore a ioss, without the Ccon- 


sent of this COTM pans endorss i na reon; or if the interest of the as- 


sured in the property, whethy r as owner, trustee, CONSIZNECE, factor, 
‘ 


ugent, mortgagee, lessee, or otberwise, be not truly stated in this 
policy; or if in said premises there be kept gunpowder, fire-works, 
nitro- elycerine, phosphorus, saltpetre, nitrate of soda, petroleuin, 
naphtha gusoline, benzine be nzul , or benzine varnish. or there be 
used or kept therein camphene, spirit gas, or any burning fluid or 
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anv chemical oils, without written permission in this policy, then 
and in every such case this policy shall become void. 

If the ait rest of the assured in the property be other than ali 
entire, unconditional, and sole ownership, for the use and benefit of 
assured, or 1f the bes ilding insured stands on leased ground, it must 
be so represented to the company and so expressed in the written 
part of this policy, oth rwise the policy shall be void. When prop- 


f rty has ber 1) sold and delivered, or Is otherwise dispos d of, 
Do so that all interest or liability for loss thereon, by fire or other- 


wise, on the part of the assured herein named has ceased, this 
Insurance on such property shall immediately terminate. Goods 
held on storage are not insured by this policy unless specifically 
agreed tO It} Writing hereon 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship, the names of the respective owners shall be set forth in the 
proots of loss, together with their res pe ctive interests therein. 

Proofs of loss must in each case be made by the owner of the 
property at the time of fire, whether the loss be payable to a third 
party or the policy held as collateral security or otherwise. All 
fraud or iLtem pt “il iraud, by f false swearing or othe rwise, shall for- 
feit all claim on this Ol pany and be a pe rpetual bar LO any re- 
covery under this sailes | 

ln witness whereof the Continental Insurance Company of the 

(itv of New York have caused these presents to be signed by 
o4 tha ir presid an and attested by their secretary, in the CIL\ of 

New York, but the same shall not be binding unless issued 
to cover property other than mills, manufactories, and other special 
hazards, nor until countersigned by the duly authorized and regu- 
larly commissioned agent of this company at Las Vegas, N. M. 


GEO. T. HOPE. President. 
Attested: CYRUS PEET, Secretary. 


Countersigned at Las Vegas, New Mexico, this eleventh day of 
July, ISS] 


T. B. MILLS, Agent 


5D And, further to sustain the issues on his part, plaintiff read 

the deposition of Joseph Lusigman, who testified in substance 
that he was twenty-three years old, resided in New Mexico; occu- 
pation, millwright and carpenter. He knew the plaintiff, who was 
generally known as one of the firm of Wright, Roodhouse, and Ed- 
wards, 1n yoteny sess New Mexico, and knew the property that was 
burned as the Carrolton Hotel; that when that hotel was built he 
did the carpenter work and had charge of the plastering and put- 
ting in the pipes which were intended to heat the house, and that 
when the hotel was completed he slept in it and kept his tools and 
baggage t here; thi it when he repatred Wagner's buile ling, occupied 
by Samuel Exstein, in Silver City, he found two small cans of Du 
Pont powder ad ohe iarge Iron Can Ol blasting powder about a 
quarter full. Exstein gave it to him, and he took it to the Carrol- 
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ton Hotel, where he had his carpenters’ bench, on the ground floor, 
in the southwest room of the building, which he was then using 
as his carpenter shop while working on the hotel, and witness 

yf) use d this rootn as his CUryy nter shop while he remained in 
Silver City; that no one knew of this powder being there but 
himself; that he had charge of the hotel himself after Wright went 
ast, and Wright told him to ke pan eye on | Ings around there. 
Graham was then working a mine at Georgetown, but witness didn’t 
know whether Graham had the general management of the hotel at 
that time or not Witness carried the powder to the hotel on his 
own responsibility; and he further stated that this powder, when he 
came to examine it afterwards. had been wet, was caked and in 
lumps, and that parties who had intended to use it on a trip to 
\Mlexico refused to take it or to take their chances among the Indians 
with that kind of powder. The powder in the large can had also 
been wet. Witness threw out the two small cans and put the large 
back in his chest, and then went to a sack he had in there. 


which contained giant powder and fuse caps. The giant powder 
was the same as he had taken from the Carrolton quartz mill. He 
had intended to use it In some mines he had in the country. He 


gave to the parties who went into Mexico all but four sticks 
i of the giant powder and part of the coil of fuse, and he gave 
therm all the e ips. The giant powder was only in his chest 
a few days before he pave it away to these parties, He had kept 


- 


the same powder in a stone stable until he purchased a horse, but 
afterwards he removed the giant powder to his chest in the hotel. 
No one knew the giant powder was in there except himself and the 
purty who went to Mexico. The other four sticks of giant powder 
and the remaining fuse he left on a window-sill in the room of the 
hotel adjoining the carpenitel shop At the time of the fire he had 
I’ moved one tool-chest from tiie hot I. but his tent, pick, shovel. 
drills. and hammer and the balance of his baggage he left in the 
hot: a. and also one tool-chest Witness further a sir that on the 
twelfth or thirteenth of December, 1851, he quit sleeping at the 
hotel: went there a few times afterwards to see about the tools and to 
rel some if he needed them lle had the keys lo LWwo a and 
locked them from the inside. He left the keys in the key-holes. 
He wasn’t at the hotel on the n olit of the fire and did not know 
of it till six o’clock the next morning. 
Os (On cross-examilnation ti said he first went into the Car- 
rolton Hotel building upon authority of David Wright, who 
told him he could go and sleep in there, and he went in there after 
it was completed, upon the consent of David Wright. He was in 


ome 


there before and i to <P completion of the bu ding. After the 
completion he occupied and used a portion of the building for doing 
his work as carpenter, by David Wright's consent, and remained 
there until he left, by Wmght’s consent. Witness supposed he took 
orders from Mr. Wright and Mr. Edwards alike with regard to the 
building after its completion 

On redirect examination he said he knew nothing about any 
transfer, and if there was any made he didn’t know whether the 


orders he rete rred to were given bet re or aitel the Lransier He 

sald hi beliey d Wi ott Oo e nim thre last order, to go and put In 
Lue plumbing. but he didn’t know who the owner was. 

Plaintiff also re id the deposition of John J Bell, who stated that 

nis age was thirty-six: occupation, an attorney-at-law . residence, 

Silve C1ty, Ne \ NI X1ICO, that he and his partner were the 

Oo attorneys of Wright, and after the burning of the hotel not1- 


fied defendant of the loss, when he was referred to J. T. Dar- 
gon, of Dallas, as the agent of the company, with whom he corre- 
O Silver ( ‘ty 1h} lebruary, after the fire. and 
told him he was an adjuster for the defendant and also for the oth: r 
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company With which the building was insured, and he caiied ‘ol 


the sround pian and then ior the plans and specifications Oo! the 
building. The ground plan was furnished, and the plans and 

specifications being in the oftice of Meredith & Aleman, bankers, 
| 

Dargon saw them the he witness offered to get Dargon a copy, 


but Dargon said it was not necessary. Dargon afterwards wrote 


from Dallas that he was not an adjuster, ana that he did not represe nt 
himself as such, and then witness proceeded LO act according to thy 
terms and requirements of the policy. ‘The correspondence referred 
to is that attached to thi deposition of his partner, J. M. Wright 
When witness was introduced to Dargan, Dargan said he had lost 
: } = i 
iis carpet bag, contalning Vaiuadie papers connected With tos l- 
surance mact rowhi ly he had left On) the train, and he Seen ' d 
60 very much distressed about the loss of the papers. Dargan 
said he was an adjuster, but couldn’t tell until after an in- 
Vs stigath n whe ther hye would recotnine nd Lhe re | lacing ol the Dulld- 
ing or settling the insurance. He would have to look around and 
SO wiiat could { Poor 
Plaintiff also read the deposition of John Graham, who testified 
that his ave Was lortv-one: oc upation, Keeping a grocery store and 
livery stable, and residence, Silver City, New Mexico. He knew 
Wright and was in his « n ploy went to work for the company In 


ISS] and worked about twenty months. mining a portion of the 


; j | i 4 i} ’ . | ; 
time and serving as watchman In what was called the Carrolton 
| | ' ra vy a y } } 
Hotel, in Silver City. The same building was afterwards burned 


% } " . : : 5 } " 
giownh. Lie had charge of the property and also of the house adjomn- 
‘ ; ’ 
ly 


| | | . ; 
neg it On the norton At the time of the fire he was in bed in the 
ae . ; Risin 
house adjoining the hotel: had no knowledge as to the caust Of the 
‘ } i _ ’ ’ . ' 
ire About four o'clock on the morning of the fire a negro who 


sli pot in the hotel knocks cd “al the door ol witness and said the hotel 


ison fire. Witness got up, but, seeing no possibility of putting out 
the fire, he saved what doors and windows he could. He 

6] knew nothing about any powder being in the building 
wouldn't allow tl 


he men tu keep a lamp In it even, but made 
them burn candles. Witness was at the hotel every night except 
the night of the fire; tl ight he was out a little late and went to 
bed with one Washington. A darkey by the name of Thornton and 
a Frenchman by the name of Lusigman, who plastered the hotel, 


_— 

— 
pommel 

~~ 


were in charge of it by authority of witness. I never gave Lusig- 
man or any one else permission to keep gunpowder or other com- 
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bustible material in or about the building, and never knew they 
were doing so. Plaintiff knew Thornton. He was not in plaintiff’s 
employ at that time, but, he had been and was regarded as a good, 
faithful servant, and Thornton had privilege from witness to sleep 
in the hotel. Witness knew Dargan; had met him in Silver City 
and had sworn to an affidavit and given «at to hun. ‘The affidavit 


was about who was 1D charge of the property when it burned, and as 
to how it was taken care of. At the request of Dargan witness had 


furnished plans and specifications, giving them to Robert Black. By 
instructions of Dargan witness alsu paid forthem. Dargan told the 
witness he was agent of the companies, and Dargan was made 
62 acquainted with witness by Mr. Wiggins, the deputy post- 
master. Dargan said he came to get surveys of the property. 

On cross-exatnination the witness said he entered the employ of 
the company on the seventh of January, '81, and remained in their 
employ until after the burning of the hotel. Witness gave Lusig- 
man and Thornton the use of a room in the hotel in consideration 
of their having an eye on the property in his absence. Witness 
was shown a paper in the words and figures following, which he 
said he wrote, but claimed that he just scribbled it off in his own 
othee . 

I was watchman at the Carrolton Hotel. When it was insured 
Mr. Wright told me that I need not watch it any longer, that it was 
insured, and he did not care if it was burnt or not: that 1t was no 
rood. and he hoped that some one would burn it. In order that he 
would get the insurance. S. E. offered J. S. three hundred dollars 
if he would burn it. J.S. said that he would not do it; that he must 
ret some one else LO do It. |) \\ right did not own the property ; it 
be ong d to W.R.and Co. (Marked Exhibits to Graham's deposition.) 

Witness said the Carroiton Hotel was not occupied aus a 
O05 hotel at the time of the fire 
On re-examination witness said that the writing, Exhibit A, 


: } 
: i 


was not written for any purpose at ali, but was only a piece of serib- 
‘?n recross-examination hie Stat dl that the initials ». Ki. and NS S. 
n Exhibit A stood for just those letters 
Plaintiff also read the deposition of William Chamberlain, who 
testified that his age was fits he resided in Silver City, and had 
known the plaintiff two years. He knew the Carrolton Hotel that was 
burned. Witness lived about three or four hundred feet from the 


a 
building. He had been living at the same spot for about eight years. 


Witness was about the hotel nearly every day while it was being 
built, and thought the cost of construction was about thirteen thou- 
sand dollars. He regarded thirteen thousand dollars as the fair 
value of the building at the time it was burned. Witness thought 
there were two or three pe rsons stopping at the building from the 
time the roof was put on until it burned. and that Graham was one 
of them; saw Graham there frequently; was there the night of 
the fire and saw Graham there 

~ On cross-examination witness said he had nothing to do with 
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building the new building, but helped to put up the old 
64 adobe building in 1872. 

R. Bb. Washington’s deposition was also read by plaintiff, 
who testified that he was twenty-six years old and lived in George- 
town, N. M. Witness was at the fire; was visiting in Silver City at 
the time; knew Graham, and saw him on the night of the fire, both 
before and during tlhe fire. Witness slept with him that night. 
Witness and Graham slept in the office of the Carrolton Company, 
a little north of the hotel building. About two o'clock witness was 
awakened by SOTme Ohne Cr ing fire. The fire started Ol) the second 
floor of the hotel and had burned through the ceiling of the first 
story when witness saw it. Some persons had already arrived, and 
Graham and the witness tried to save windows and doors and so 
forth. ‘The room witness and Graham slept in was about eighty or 
eighty-five feet from the hotel, with a fence between, and was in the 
same block with the hotel. Witness thought that, on account of the 
scarcity of water and the condition of the fire when he discovered it, 
it could not have been put out. 

On cross-examination he said that, to the best of his know ledge, 
the hotel building had not been occupied as a hotel up to the time 
of the fire. The building in which they slept had no con- 

65 nection with the hotel, so far as witness knew. 

The deposition of John M. Wright was then read by plaintiff. 
John M. Wright testified that he was thirty-two years old and an 
attorney at-law, residing in Silver City, where he had lived two years. 
He was one of the law firm of Bell and Wright and, as such, had 
business with both the Continental. and the Fire Association of 
Philadelphia. He knew the hotel property before it was .burned, 
but knew nothing of the fire itself. Shortly after the fire his law 
firm received a letter from the plaintiff requesting them to attend to 
the adjustment of the insurance upon the hotel property, but nothing 
was done until Mr. Dargan arrived in Silver City, representing him- 
self to be an agent of the Fire Association of Philadelphia and of 
the Continental Insurance Company of New York. Witness and 
his partner answered all questions put by Dargan and furnished him 
every facility in their power to ascertain all the facts concerning the 
fire and the character of the building burned. Witness went with 
Dargan to the house of Meredith and Aleman, where documents which 
purported to be plans and specifications of the building were sub- 
mitted for Dargan’s Inspection. The recollection of witness was that 

no exact drawings and specifications of the building were in 
66 existence. At Dargan’s request witness employed an en- 

gineer, Mr. Swain, who he thought was to make deawings of 
a ground plan of the hotel according to the description gviven to 
him by the builders. Witness thought the name of the builder was 
Joseph Lusigman. Dargan requested these drawings to be deliv- 
ered to Robert Black, contractor and builder, as soon as possible 
after his departure. Witness complied, but took no further action 
until March 14th, ’82, when he wrote two letters—one to each of the 
insurance companies concerned in the loss in question. 
The letter addressed to the Continental Insurance Company was 


oo” 
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here read, and was to the effect that Bell and Wright, as attorneys 
for the plaintiff, had met Mr. Dargan at Silver City and had fur- 
nished him every facility in their power to prosecute his investiga- 
tion, and they had given to Robert Black a ground plan of the 
building burned, and they inquired whether anything more was 
needed, offering to give any reasonable data that might be required. 
The letter stated that nearly two months had elapsed since the hire, 
and further action was still awaited. To this a response was re- 
ceived, which was read, tothe effect, after acknowledging the receipt 
of letter above referred to, that if they had a claim against 
67 the company they were recommended to correspond on the 
subject with Mr. J. T. Dargan, of Dallas, Texas. A letter was 
then read from J. T. Dargan, addressed to Bell & Wright, of the 
tenor following, being dated April first. After acknowledging receipt 
of their letter of March fourteenth, referred to them by the home 
office, and stating that no proof of loss had ever been received ac- 
cording to the terms of the policy, and referring to the circumstances 
of the fire, the letter stated that a strict compliance with the condl- 
tions of the policies would be required, and they were requested to 
forward proofs of loss at the earliest convenience, as it was Impossi- 
ble to do anything in the matter until such were received. The 
letter stated that notice of the loss had been forwarded to the com- 
pany as soon as it occurred, but that no proofs of loss had been re- 
ceived 
A letter from Bell & Wright to Dargan & Trezevent, dated 
April twelfth, was then read, to the following effect: That the 
letter of April first had been received ; that they were not aware 
Dargan & Trezevent had full charge of the matter, and that 
their firm name and place of business was unknown until made 
known in the letter referred to. It had been ‘gathered from 
Mr. Dargan whil he was at Silver City that he was 
68 actingas adjuster for the two companies and it had been 
inferred he was acting directly from the home office; and, 
referring to the statement that no proof of loss had been received, 
the letter claimed that Mr. Dargan had had his own way while at 
Silver City in adjusting the whole matter; had been asked whether 
anything further was needed ; full compliance had been made with 
all his demands, and it had been supposed that the adjuster while 
at Silver City had secured all proofs of loss himself, and that until 
the receipt of the letter referred to Mr. Dargan had been considered 
as the agent of both parties and not merely as the attorney of one, 
inasmuch as his expenses, by the terms of the pelicies, was to be 
borne by the companies and their clients mutually; that it was well, 
however, an understanding had been reached so early; that they 
waived no right of their client on account of anything which had 
thus far transpired; that George Henderson was then the agent of 
Mr. Wright, and desired it should be stated explicitly what portion 
of the requirements had not yet been required with, for it was his 
understanding, as well as the understanding of Bell & Wright, that 
sworn statements had already been submitted in. respect to 
69 the loss. The witness went on to state that the sworn state- 
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ment referred to in the letter read was an affidavit made by 
Graham at the request Ol Dargan when the latter was in Silver ‘ ity. 
The affidavit had been submitted with full proof of loss at the time 
when it was supposed Dargan was acting as adjuster directly from 
the home office, and the witness explained that one reason why he 
was supposed to be adjuster for the home office was that one of the 
policies contained a provision that the plaintiff in the case of a loss 
should bear half the expelses of an adjuster to be sent from the 
home office. The witness said that the last direction Dargan gave 
was to furnish the ground plan, to be made by Swain, to Black, and 
the doing of that was the last action taken by Bell and Wright until 
the writing of the two letters, as above stated. To the letter last 
above read witness received a reply, dated April eighteenth, which 
was read, to the effect following: Thatit was true Dargan had made 
such investigations as he saw fit while in Silver City, but that that 
did not relieve the plaintifl irom making the customary proot of loss 
as required by the policy. ‘The attention of Bell & Wright 
70 was called to the requirement of the policy in this respect, 
and it was asserted that none of the rights of the companies 
were waived, which required proofs of loss according to the condi- 
tions referred tO: that the policies would show what proots were 
needed ; that Mr. Dargan did not act as adjuster or agent for both 
sides and had never called upon David Wright to bear any portion 
of his expenses in going to Silver City and returning; that it was 
true that the policies stated that in case a settlement should be 
reached the assured should bear one-half of the expenses, but until 
then the plaintiff was not expected to make any advances on that 
account; that the sworn statement of Graham was in no sense such 
a proof of loss as was required by the policies; that Dargan only 
took Graham's statement as evidence he wished to perpetuate, and 
that Graham’s statement didn’t relieve the plaintiff from his duty. 
The witness then stated that in answer to the letter last read docu- 
ments were prepare d intended to cover the requirements of the pol- 
icies, which documents were signed by the plaintiff and forwarded 
by express to Dargan & Trezevant, at Dallas, Texas; of these wit- 
hess had lk prt coples. 
71 Plaintifl here offered proofs of loss signed and sworn to 
by David Wright, representing that the building in question 
was insured on the eleventh of July, 1881, and burned on the nine- 
teenth of January following; that it was built for a hotel, but that 
from the time it was completed until it was burned it had not at any 
time been occupied, nor at the time of the burning was it occupied 
as a hotel. Proofs of loss were accom panied by A certificate of John 
S. Ritea, magistrate, that Wright had sustained a loss by the de- 
struction of the hotel by fire to the extent of $13,000. 

Plaintiff also read the affidavit of Joseph Lusignan, which was 
in substance that the value of the property at the time of the fire 
was $12,000. 

Witness stated that this affidavit had been forwarded at the same 
time with the other papers last above referred to. Witness further 
stated that at the same time wasalso forwarded an affidavit by John 
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Graham. which affidavit was read, and was to the effect that Graham 
was In the employ of the }) alntitf to take care of and protect his 
property, both real and personal, in Silver City, and that on the 

nineteenth of “wage L582, the hotel property belonging to 
$2 the said Wright was burned and _ totally destroyed by fire 

that he had two men emploved by himself “us the “igre rit of 
Wright, who slept inside and occupied the premises ; that these men 
were occupying the pr inises at the time and long prior to the time 
the same burned down, and that afhant was also about the premises 
bie arly all the time, and on the night of the fire was sleeping In the 
premises adjoining on the north of the hotel : thatatthetimeof thefire 
he did all he could to save the property and rescue it from the flames ; 
that he didn’t know what caused the fire, but was certain it was not 
caused | the result of any neglect of duty on the part of any 
one mel bank by Wright, the plaintiff; that he did not pretend to 
be a mec hanl CS. but t be I f ‘ved that plaintiff's loss from the fire would 
not fall short of hitte ti thousand dollars: that. Inasmuch iis he had 
heretofore given J. 'T. Dargan a statement of facts under oath pertain- 
ing to the matter at the r quest ol Dargan, he did not deem it neces- 
sary in the aflhidavit to state ath \ thing further. 

Witness further testified that he sent a letter accompanying the 
proots of loss and athdavits above referred LO, which letter was read 

by plaintiff, and was, in substance, that the documents trans- 
3 mitted were thought to be in strict conformity with the re- 
quirements of the policy, and that the whole thing appeared 
to Bell & Wright as a matter,of supererogation in view of their 
knowledge of the facts, yet they cheerfully acquiesced in the 
caprices of great are gg that they stood upon two proposl- 
tions, namely, the building, meaning the rebuilding, of the hotel, 
otherwise the face O ie policies, and, in conclusion, the letter 
referred to Dargan’s action at Silver City and to a letter received 
from the Continental Insurance Company of New York, from both 
which Bell and Wright inferr d a disposition not to meet the issue 
squarely, and that if such inference were a mistake they were will- 
ing to and would apologiz 

Witness stated that nothing else was sent to Dargin & Trezevant 
except il I titer, date d June ninth. \\ hich was also read, the substance 
of which 1s as follows: That Dargan WN Trezevant’s letter of May 
twenty-fourth was received and had been carefully considered, and 
in connection with all the facts enveloping the business, together 
with their knowledge of what could be proved by reliable witnesses, 

they felt content to allow the matter to stand as it was, and 
i4 that they felt if com peli di to bring suit it was the duty of Bell 

and Wright to retain all such matters of evidence as the in- 
surers were fishing for, and they were fully satished thev had suf- 
ficiently complied with the policy. 

On cross-examination witness testified that the hotel building was 
not occupied at any time from the date of Its com pletion until the 
the time it burned, to his knowledge, “as a hotel! His recollection 
was that a family occupied the eastern wing of the building, and that 
John Graham slept in and took care of it, and that at one time dur- 
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ing the summer J. L. Holland occupied one of the rooms; that Hol- 
land occupied a room on the second floor, and that when witness 
went to see him there. in the summer of ’81, on several occasions he 
saw a woman and one or two children there, who seemed also to be 
residing there, but he did not know by what authority they resided 
there and did not know positively that they did reside there, nor 
did he know of his own knowledge that Graham actually resided 1 
the building. 
Plainuff next read the deposition of John M. Ginn, who testified 
that he was forty-three years old, resided in Silver 6 ILy — 3 
70 M., and that his occupation was a lawyer; that he had prac- 
ticed law since 66 and lived in Silver City since 1872. He 
had known the plaintiff three years. Witness testified that he him- 
self had occupled five Or SIX public positions in Ne WwW Mex ico: he tit d 
been probate udge of the county, [ nited St: ites commissioner, regis- 
ter in bankruptcy, member of the Legislature, and member of the 
county school board. Witness 0 her testified that a little after the 
burning of the hotel he was in La Mesilla, at the land office, where 
he was introduced toa man by 1 = name of Dargan, who appro: -_ d 
him on the subject of the burning of the hotel and ius sked hin if he 
knew anything about the circumstances. ‘This was at tartan 
Dargan told witness that he left his valise in the sleeping car; that 
it had been lost, and that it contained valuable papers connected 
with the insurance: that he cawmhe representing the insurance com- 
panies and came from Dallas, Texas; that Dargan ~ pe “i wit- 
ness to acconipany him to the deputy sheriff to get il in recover- 
lig his lost prope rty, and that Dargan told witness he supposed the 
company would have to pay the insurance, but he intended to go 
to Silver City and inquire into it first, and he was consid- 
76 erably troubled about the loss of his papers. When witness 
returned to Silver City he again met Dargan, who informed 
vitness that he had not recovered his papers, but that he could get 
copies enough to enable him to transact his business: that he Was 
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undecided as to whether the company would pay the insurance or 
rebuild the hotel and place it in as good condition as it was before 
the fire; that he thought the company could rebuild cheaper than 
to pay the insurance. Witness testified that Dargan represented 
himst lf Aas the agent of the companies, sent out to Silver City LO 
just their liability. Witness further stated that he himself was 
frequently at the hotel in company with Wright, Roodhouse, and 
Kdwards, or some one or possibly all of them, because he was one 
of their attorneys and interested in their enterprise, and partly in- 
fluenced also by curiosity to examine the building; that he was fre- 
- ently about the premises from the time of the completien of the 
building down to the fire, and was present when it was destroyed ; 
that the reason he was there was because it was necessary elt ther for 
hiraself or Mr. Bell, his partner, to advise the parties erecting the 
building as to whether or not they had conformed to the 

ii plans and specifications in the contract for erecting the 
building, and to advise them that the buidling should be 
turned over by sending the keys LO the parties for whom it was built. 
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Witness testified that one room was occupied and possibly more; one 
was occupied by a colored man, and a man by the name of Graham 
was also in a portion of the premises; also that a family by the 
name of Crawford was In one of the rooms for awhile; that Graham 
and the colored man were both employed by the plaintiff and were 
employees on the premises; that the building destroyed was built 
for a hotel by contract between Wright, Roodhouse & Company and 
Evans & Holt, but never was occupied by Evans & Holt as a hotel 
for the reason, first, that they would not accept the keys, claiming 
that the plans and specifications for the building were not carried 
out; and, secondly, because the firm of Evans & Holt were going to 
pieces and had no means to furnish the building as a hotel should 
be furnished. Witness was of opinion that the hotel was built in 
accordance With the specifications in the contract for the erection of 
the same. He also testified that John Graham was at the fire en- 
deavoring to save the effects inside the building, and to save the 
lumber of the windows and doors, window -sashes, and all the 
75 effects stored in the room, and that Gralam acted as a leader 
in trying to extinguish the flames. Witness testified that 
among the things he saw carried out of the burning building was a 
keg of powder. He said the facilities for extinguishing fire at Silver 
City were extremely poor, and he thought the fire started in the 
southeast corner of the building, in the second story. Witness did 
not know there was keg of powder there before, and whether the keg 
contained powder or not he knew only from information that came 
from others; that some gun or pistol cartridges which exploded in 
the fire after the building had nearly burned down. Witness be- 
lieved the property belonged to David Wright at the time of the fire— 
such was his recollection—and he believed that John Graham was 
Wright’s agent. Witness thought the value of the building was 
from ten to twelve thousand dollars 
On cross-examination witness testified that he remembered defi- 
nitely that Dargan represented himself as the agent of the companies, 
with authority to inquire into the circumstances of the fire and its 
cause and to adjust, and that he was undecided as to what the com- 
panies would do. Of his own knowledge witness knew noth- 
79 ing about where Graham slept, whether in the building or 
out of it, and all he knew was from general report. He never 
was in Graham’s room, but saw him frequently about the building, 
and understood he was the agent of the owners and had charge of it. 
The building was not occupied nor used as a hotel at any time after 
July, 1881, up to the time of the fire. Witness stated that he used 
the term owners in his testimony in connection with the building, 
meaning Benjamin Roodhouse, Shelton Edwards, and David Wright, 
but to the best of his recollection the property had been transferred 
LO David Wright before it was destroyed by fire, and according LO 
witness’ hest recollection the deed to Wright was absolute in its 
terms, and if there were any private motives or secret trusts by 
which Wright took the property other than as sole owner, such was 
not disclosed to the witness or to Mr. Bell, bis partner; that Shelton 
Edwards had stated to witness that he had a wife in Georgia. Wit- 
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an ax, and Graham said there was none. He then asked Graham 
for a bucket and Graham said there was none Witness testified 
that if he had had an ax at the time he first went upstairs he 
could have stopped the fire in a few minutes, as it was at that 
time. In about half an hour a number of persons gathered around 
the building and saved such property as could be taken out of the 
lower story. ‘The fire burned quickly as soon as it had burned 


through the outside, and when the roof caught fire it was iImpos- 


sible to save it. While the roof was burning and the ceiling of 
the lower story witness went through the lower part to find any- 
thing else that could be saved and found a keg of powder known as 


Caan 


black powder, also a coflee-sack containing eight or ten sticks of giant 
powder. ‘These witness took to the window; the can or keg he 
rolled out and the sack he threw out. When witness first saw Gra- 


ham he was standing by the gate referred to, some*seventy 


Ing out of the root. After witness inquired forthe ax Graham 
said there was no use trying tosave the building. Afterwards Gra- 
ham hustled round and assisted in getting some of the property 
out. After witness got the powder out he heard a shot and stopped 
to see where it came from, and in a moment there were fully 
half a dozen of them, and they were in an upper southwest room. 


SZ feet away from the hotel looking at the smoke as it was com- 
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Witness thon#ht they were cartridges, as the explosions continued 
for some tim: ’ It was customary for people to keep fire-arms on the 
premises in that country. John Graham had the keys of the build- 
ing one Sunday a short time previous to the fire, when witness was 
there, and offered to let him go through the building, so that wit- 
ness took it for granted that he was in charge of the building, though 
he did not know. 

On. cross-examination witness said it was perhaps fifteen minutes 
after he heard the ery of fire first before he reached the building, 
and it was ten minutes after he got there before he saw Graham 
and asked him for the ax and bucket. After witness spoke to Gra- 
ham, Graham followed witness to the rear of the building, Graham 

going on to the rear and witness going to the dining-room to 
83 break it in. Witness thought the fire could have been ex- 

tinguished by proper efforts on the part of Graham when wit- 
ness reached the building, as the fire was then confined to a small 
space in one room, and had Graham furnished witness with an ax 
he could very easily have extinguished the fire. The building was 
in close proximity to occupied residences in all directions. At first 
when he saw Graham, witness said, Graham was simply looking on, 
a fact which surprised witness, and after a number of people arrived 
Graham seemed excited, and ordered the men to save the property 
The building had not been occupied for hotel purposes at any time, 
to withe ss’ knowledge, by Lween ILS construction and destruction 

On redirect examination witness, when asked how he could have 
extinguished the fire with an ax, replied that he found the door op- 
posite the stairs to the left locked and found the door on the right 
also locked,and thatif be could have opened that door it would have 


relieved the smoke from the hallway, and that-then he could have 


gone in and cut around the’ fire W itness said that if he could have 
got the door oper 1) the room next to the roowul where the 
S4 fire was he could have vot into that room where the fire was. 


The doors might have ber 1 forced with the foot. but witness 
did not want to incur the smoke unless he was ready to work witn 
ail aX. 

Plaintiff further read the deposition of Robert Black, who testified 
that his age was forty-three; business, a builder and contractor, and 
residence at Silver City, N. M., and had been for eleven vears. He 
had had a good deal of experience in building in Silver City, and 
had built about three-quarters of all the houses there. Witness had 
nothing to do with the building of the hotel in question, further 
than furnishing about half of the building material. Williams had 
informed witness in the hotel that Dargan wanted to see him, and 
witness afterward met Dargan on the street in Silver City—about a 
month after the fire, when they went together to the post ofhice, 
where Williams was. Williams introduced Dargan as an adjuster 
of both the insurance companies. Dargan said he came there to ad- 
just the loss, and he wanted to know if witness was a builder and 
contractor and if he could employ witness to estimate the loss and 
what it would cost to rebuild the building, stating that if the build- 
Ing could be replaced for the amount of the loss he was iIn- 
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85 structed by both companies | O i yu st it, and if the building 
could be replaced for the amount of the insurance he was In- 
structed to do so. and even to do so if it cost a little more. Dargan 


said he proposed to replace it if possible. © ‘The building referred to 
was called the Carrolton Hotel. and Dargan wanted to know of wit- 


ness if he could 1k up plans : Witness replied that he hadi nt time 
and pre ferred that | should gel some body else. Witness sat that 
Mr. Sw; mn. Wit th a assistance of Gr: ihiatr I), made }) ans, whit ely, Upol 


COMP yletion, Gari ahi ath it inded LO WILneSss, who started Uporl an esti- 
mate, but before it was completed Dargan said he had to leave in 
the voce toni that witness should hand his estimate on the 
building, toget he lr with the bill for his work, to Mr. Williams. W it- 
ness did so. It was understood by witness that Dargan was agent 
for all parties concerned, but witness knew nathing further about the 
matter exce pl t that neither the compan s nor Mr. Dargan had paid 
his bill Witness did not recollect exactly the estimate he made, 
but thought it was ten thousand five hundred dollars, which witnes 
thought was a reasonable estimate and fifteen or twenty per cent. 

less than the building could have been built for atthe time 
S6 it was originally constructed. Winsessthaaehe the buildings 

in question cost to build between twelve and fourteen thou- 
sand dollars. [le had never seen the |i ins and specifications since 
they were forwarded te the company. At the time of testifying wit- 
ness Was Inayor of Silver ¢ ity. Ile had had SOIC CX} rience, for 
about five vears, in adjusting Insurance losses. 

On cross-examination the witness said he never saw the plans and 
specifications on which the Carrolton Hotel was built, and he did 
not know whether the plans and specifications furnished by (ra- 
ham and Swain were the same as the original plans and specifica- 
tions or not. All he knew was from outside appearaiece ana what 
Graham said. Witness did not examine the building while in 
course of construction or after its com pletion so as to form an lp 
proximate estimate of the cost of its construction, but he would un- 
dertake to guess the cost within five per cent. of any building in 
the ae beg: ey not know what the actual market value of 


the building in July, 1881, was or at the time of the fire, but stated 
that the questi ion of location had a ereat deal to do with that of 

value. He ‘said t hat thr ( yl reside nts objectes to the locality, 
87 and the lessees, who were expected to take the property, failed 


and refused to take it, but witness thought if they had taken 
if according to contract the hotel was worth the amount he had 
stated as the cost. Witness did not know exactly the cost of the 
material used nN the construction of the building nor the character 
and amount of it, but the hotel company paid him about three 
thousand dollars, and witness knew that material was bought ch ap 
and that Mr. Edwards was a very careful man, basing his parcnaces 
upon the best possible }) rices and re thing : all the compe LItIOnN among 
the dealers throughout the county that he possibly could. The 
finest and best material- used in the construction of the hotel were 
purchased in Chicago and brought there via San Francisco and 
Shakespeare. It could not be had in Silver City. The same ma- 
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terial could be had at a better price or shipped in a much shorter 
time now than when the hotel wus built. It would cost 20 to 50 
per cent. less now. 

Plaintiff further read the deposition of Thornton Turner, who 
testified that he was thirty-one years old, resided at Silver City, 
knew the plaintiff, and commenced working for him in January, 

ISS1, and worked for him the whole of that year. John 
88 Graham was in Wright's employ during the same time. Wit- 

ness was the second person that discovered the fire at the time 
the hotel burned. He was sleeping in the kitchen of the hotel, 
down-stairs on the lower floor, and had been sleeping there about 
a month before that. Mr. Edwards had told the witness he could 
stay there until they sold the property. Mr. Graham afterwards 
told witness to go and sleep in the kitchen of the hotel, as he was 
going to clean the house up. At the time of the fire witness was 
working for Hardee, up town; had‘no conversation with the plain- 
tiff about not occupying the premises, any more than that plaintiff 
told witness they would be back before long and employ him if he 
Was out ol employment. Witness had no key to the kitchen of the 
hotel. A man by the name of Solomon slept there at the same 
time, and he carried the key to the kitchen. Solomon slept in the 
dining-room and witness slept in the kitchen. Solomon was the 
first to give the alarm of fire. He waked up the witness and said 
the hotel was on fire. Then on could just see a sinall light shining 
into the dining-room. window. Witness ran over and waked up Gra- 

ham and told him the hotel was on fire. Witness and this man 
89 Solomon got two buckets of water, went into the hallway, 

and shoved the door and it was open. They went to the top 
of the SLalrs, but could reL no further for the smoke. No one else 
had got there then. Witness then went out on the street and pave 
i general alarm of fire. 

On cross-exatnination witness said he did not know Solomon’s 
first name, and did not know by what authority he was occupying 
the dining-room. He had been staying there for about a month. 
The house Graham occupied, belonging to the Carrolton Company, 
was some distance from the hotel, and was a private building, where 
they all stayed when in town. By all be meant David Wright, 
Roodhouse, and Edwards. Wright and Edwards had gone East 

Plaintitf further read t 
testified that he was thirty-nine years old, and his business was a 
mining superintendent at Silver City; knew the plaintiff and Gra- 
ham. Graham had worked for Wright in the mills and George- 
town mines. When the witness returned from New York he was 
appointed superintendent of the mining property of the Carrolton 


about two months before the fir 
he deposition of George Henderson, who 


Miningand Milling Company. At the request of Edwards he 
use of a spare room in his house, which 


90 gave Graham the u 

was the office of the Silver City Mining and Milling Com- 
pany, formerly the Carrolton Mining and Milling Company. 
Graham was constantly consulting with witness, Graham acting 


in the capacity of agent for Mr. Wright. Graham would speak 
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of letters received from Wright referring to the fire and other 
general topics. Witness thought it wason March fourteenth he 
Was appointed by Wright as agent, with a reneral power of attor- 
ney, and thereupon the agency of Mr. Graham ceased. Witness 
knew that Graham was considered agent at Silver City of Wright, 
Roodhouse and Edwards from the fact that he recommended to 
these gentlemen the foreman of their mill, and the foreman was not 
entrusted to pay the hands, while Graham was, who acted in gen- 
eral as their agent. Witness was not in the city at the time of the 
hire. He had an interview with Mr. Langford, the vice-presidt nt of 
the Continental, at his office in New York, in June, $2, when 
witness told hit that he, witness, was the authorized agent 
| the plaintiff, and they talked over the matter of the loss, 
to the best of witness’ knowledge, everything being explained, 
when Langfort finally said that he (witness) had placed the matter 

in an entirely new light, and that he would write to 
O] Dargan and ‘Trezevant, their agents at Dallas, and direct 

them to proceed to an Immediate settlement, and would 
instruct them to communicate with witness, but witness never heard 
from them and wrote Langfort, inquiring why he had not done as 


agreed, but received no reply. The president of the Continental 
Insurance Company was then in Europe. In the conversation 


Langtfort said he had understood that the setting on fire of the hotel 
was the work of Mr. Wright or his agent, and that it was burned 
for the insurance, but witness told him that, knowing Wright as he 
did, he believed him entirely incapable of doing or countenancing 
such a thing, and that it would be an easv matter for him to send 
to Wright's home and find out his standing and character at his 
home in Illinois. Witness also told Langfort that, while Wright 
was unfortunate In his connection with Edwards, who had become 
unpopular in Silver City and who, he had no doubt, had got Wright 
and Roodhouse to be reckoned in the same way, witness was sure 
there was no merchant in Silver City who would testify that Mr. 
Wright was capable of the action of which he was suspected. Wit- 
ness explained to Langfort his theory of the fire as follows: 
That the firm had become unpopular, as witness had learned 
through Mr. Edwards, and some one, through spite, had set 
fire to the hotel Witness explained the combustible nature of the 
fuel in use at Silver City, and further told Langfort that he was au- 
thorized by Wright and Edwards to pay a thousand dollars for the 
apprehension and conviction of the incendiary. This was about 
all witness had told Langfort. Witness was authorized by Wright 
& Edwards to pay the sum of one thousand dollars for the appre- 
hension and conviction of the incendiary and he had ‘always 
tried to find out the person. The property rescued from the fire 
was worth less than a thousand dollars. At the time of the fire 
Kdwards and Roodhouse were in New York and Wright was in 
Carrollton, Illinois, as witness believed. At the time of the fire 
Kdwards was organizing a stock company or something of that sort 
in New York city to furnish and run the hotel. 

On cross-examination witness stated that Edwards authorized him 
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to offer the bear ng of a thousand dollars for the apprehension of 
the incendiary, in New York, the same day or the next after the 
fire, and lirested witness, as he was starting back to Silver City, to 
learn the origin of the fire, at the same time authorizing the 
93 witness verbally to offer a thousand dollars to find the per- 
son, and that afterwards, W hen told what Kdwards had otfered, 
Wright said he would stand by the offer. 

Plaintiff further read the deposition of Nathaniel Bell, who testi- 
fied that his age was thirty-six. He wasa miner, and lived in Pinus 
Altun, Grant county, N. M. He had been a dealer of lumber for 
four vears, eleven miles west of Silver Citv. Heknew the Carrolton 
Hotel property that was burned down, and had furnished lumber 
for the hotel building to the extent of about thirty-five or forty thou- 
sand feet. Witness though he got between nine hundred and a 
thousand dollars for the lu as r. Mr. Hartfora eondiiial the tim- 
ber. Their value the witness did not know. Witness was through 
the building during its construction, but was not there after it was 
finished. He would judge the building cost between thirteen and 
fifteen thousand collars. ioseg did not know the actual cash or 
market value of the bull at the time of the fire, as he did not 
keep posted On on increase or decrease of value. The value of the 
ground he did not consider in his estimate of the cost of the build- 
Ing. 

Plaintiff further read deeds from Benjamin Roodhouse and wife 
and Shelton Edwards: and wife to David Wright of the property 

In question, the material portions of which were as follows: 
v4 Both deeds recited a consideration of seven thousand dollars 

in hand paid by David Wright. and remised, released. and 
forever quitclaimed to plaintiff, his heirs and assigns, forever, all 
title, interest, and estate, lega! and equitable, in and to the following 
pre mises, with all the appurtenances an d yest oom thereunto 
belonging, situate, bounded, and cle SC ‘ribed S follows, LO wit : Lots 
number one, two, three, our, five, sx, SCVET), ¢ lg hit, nine, te n, eleven, 
twelve, thirteen, fourteen, fifteen, and sixteen, in block number fifty- 
nine, as authenticated by the Kidder survey, and block number one 
hundred and forty-four, as designated by the new survey of John It. 
Frazer, located in the town of Silver City, Grant county, and Terri- 
tory ol New masa 

The date of the deed from Roodhouse and wife was May 31, 1881, 
the date of the acknowledgement of the signature of Roodhouse 
being July second, and that of his wife May thirty-first, 1551 

The date of the deed Irom tdwards and lis wife was May ost, 
ISS], and the date Ol the acknowledgement of the signature ol 
Edwards being July 2nd, and that of his wife May thirty-first, 1881. 

The sigt hature of Mrs. Roodhouse was acknowledged before Le- 
ander R. Lakin, county clerk of Greene county, and that of Mrs. 

Ke dwards before Seth be lianchett, clerk Ol the probate court of 
9 Cook county, Illinois, while the signatures of Roodhouse and 
he lwards themselves were gg am before James ( ‘orbin, 

a notary public of Grant county, New Mexico. 
Defendants thereupon in open court conceded that the title of the 
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property insured and the real estate described in the deeds of Ed- 
wards and Roodhouse to Wright was in Wright, Roodhouse, and 
Kdwards at the date of those deeds. 

At this point plaintiff closed his testimony, whereupon the defend- 
ant, to establish the issues on his part, introduced and examined 
certain witnesses, who, having been first duly sworn, testified 
follows: 

Defendant's Side. 


Defendant first introduced Ichabod M. West, who testified that he 
was acquainted with David Wright and Mr. Dargan; had known 
Wright since the latter part of 1580, at Silver City, N. M. Witness 
lived 7 Silver City from. October, ’80, till August 17th, 1881. He 
knew all the mem be ‘rs of the firm of W nob Roodhouse & U Ol pany 


‘and had business relations with all of them, more or less, having 


worked for thre Company in charge of the construction of their quartz 
mill, and he was with them in the house a great deal. They had 
their office at first in the Johnson buil ling, which was afterwards 
a part of the Carrollton Hotel, after which their office was in the 


razier building. They had another office down near the 
O65 Carrolton Hotel, built about the time the hotel was being 


built. Witness made the plans and specifications for the 
Carrolton Hotel at the instance of Shelton Edwards and talked them 
all over with Wright and Roodhouse in the back room. The hotel 
was built for Wright, Roodhouse & Company. Witness was an 
engineer and followed general construction; understood making 


drawing plans, — ‘ations. and estimates. He commenced the 
drawings for the Carrolton Hotel in March, ’81. They decided 
to a the hotel in March. They acquired the ground from 
one Rk. Johnson in November, 80. ‘The hotel occupied a part 
of ~ block, but didn’t cover half of the ground purchased 


from Johnson. Witness understood from Wright, Roodhouse and 


Edwards that they paid near three thousand for the house and 
block. ‘The house then on the ground was adobe and formed after- 
wards a part t of the hotel. Adobe meant made of brick sun-dried, 
about four ree hes thick and twelve inches long. The plan included 
the adobe building which was then there, to which was built an 
addition on the ground floor, and on top of all was put another 
story, making the complete hotel.. The new part was stuccoed— 
that 1S, lathed and plastered inside and out. The lumber used 
in the building consisted of studding, flooring, and rafters, but 

there were no weather-boards and ceiling. Witness’ original 
ri estimate of cost was sixty-one hundred dollars. ] le thought 

the building cost something more than the original esti- 


‘) 


mate, for other work was put on to the extent of a thousand 
or twelve hundred dollars. Witness heard Wright say the 
building cost sta more than the estimate, but Wright did not 


say how much more. The contract price for the lumber in the 
mill-house was twent-four dollars and seventy-five cents a thou- 
sand, delivered on the grounds. It took between twenty-five and 
twenty-six thousand feet of rough lumber for the hotel, not speak- 
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ing of finishing lumber. Other lumber was used to the extent 
of thirty-five thousand feet. Flooring cost thirty-five dollars a 
thousand. Witness thought the whole property on the first of July, 
1851, was worth nine thousand dollars and the hotel building was 
worth from eight to nine thousand withouttheimprovementsthat had 
been put there, including some Walls put upon the outside with a stone 
fence around. Witness had lived in the West about thirty vears and 
was familiar with the building materialsand buildingsin that country. 
The hotel in question was being built for use as a hotel for Holt 
and Evans, under a contract to take it from Wright, Roodhouse and 
Edwards when finished. They were to take the whole hotel prop- 

erty. When the hotel was finished witness carried the keys 
JS to Holt and Evans, at the request of Shelton Edwards, about 

the last of June or the first of July, ISS1. Wutnes did not 
think the property had been insured at that time, but it was then 
completed. He understood that it was insured after the first of 
July, 1881. He had heard Wright speak of it. Holt and Evans re- 
fused the keys and witness returned them to Wright. At the time 
witness tendered the keys Holt said he didn’t want them, as the 
hotel was not what he contracted for, and witness reported the reply 
to Wright. Witness did not think Wright made any reply when 
informea what Holt had said, but took the keys Witness heard a 
conversation between Wright, Roodhouse and [Edwards about 
transferring the title of the property to Wright; the conversation 
was in the east room -of the adobe building and coneerned the 
trouble they had about the property which they had transferred 
to the Carrolton Milling and Mining Company, and about Mr. 
Edwards having a difficulty in getting his wife to sign the deed 
so as to get it back in time, and they thought it would be better 
to transfer the legal title to Mr. Wright, as he had no wife, and 
then if transferred at any time the transfer could be made without 
waiting for the signatures of Mrs. Roodhouse or Mrs. Edwards. Wit- 

ness heard them speaking about this at different times and 
wv as late as April, ‘Sl. at which time the hotel was still being 

built, and an arrangement had been made to transfer it to 
Holt and Evans when completed. The hotel proper covered about 
eighty-odd feet in length by forty-two in width, which was only a 
small portion of the block Mrs. Roodhouse and Mrs Edwards 
were not at Silver City at that time. Witness heard a conversation 
between Wright and Edwards in front of the Carrolton House, when 
they were speaking of the hotel not being taken, when Edwards said 
if Tom Holt didn’t take the hotel according lo agreement and pay 
for it the insurance companies would, and Wright in reply said, You 
shouldn’t talk that way; it will get us into trouble if the building is 
burned; very indiscreet to talk that way. This was in July, about 
the time the keys were refused by Holt, and they were talking about 
that fact. Witness did not work for Roodhouse and Wright after 
the first of June, but did for Edwards. He did not know whose 
agent Graham was. Graham was working for Wright, Roodhouse, 
and Edwards on the Ist of January, ’8], as far as witness knew. 
Witness put in some pipe at the hotel, at the direction of Edwards, 
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he middle of June. The re Were TO stuccoed — in the 
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uLlidiIng Stuceo is made of lime. plaster, and marble dust. 
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LOO ha specifications ecatied tor such Work, which was ) if on of 
. . " " . * 4 re ’ . 
lime and sand and rubbed down. ‘The studding. roof. floors. 


nd joist were wood, and outside and inside lathed; inside plastered 
and finished up and outside plastered and rubbed down 

Cory « 
ton Kdwa 
Wricht “il , 
working ior them Wright Wiis around freque ht ly; Rood hous Wa 
noi nat reso much Wreht t It to go back LO 4 ‘arrollton about July 
Witness remained in Silver City until the seventeenth of August, 


] , & ¥ . ’ 
ross-eXxamMiInation the Withess salad hie went to work Iol Shel- 
’ : ; t | . ‘ r 
rds about June, ’81, when he was employed about the mine. 


hlioodhouse were there trequent ly Dut witness was not 
: 


; 
i ‘ 


and then went to San Franciseo: then to San José, Gautemala. Wit- 
ness got back to San Irancisco about the tenth of February, ’S2; re- 


i] CO os i of ; ‘| , ent , t | : 21 — 
mained Site mve days. an | rnen went to }| and. (Qrevon : thenee 


: = , : mi . 
LO Lake Penadril. Lda 1) tnence to Deel Lodge, Montana: Lnence to 


? ; 7 \ + " } 4 ") y { . ' ] 
Phi iipsoureg, Montana: thence to Butte City, where staved about 
P . j .- ae — ‘ ™ ? . : ’ 1 . 
ten days ae next went to Didtord ¢ inon. Idaho. and staved Lnere 
} ; r 4 I 4] r } ’ | ° 5 |] 
apout two mMontos ee then went to Lehigh Junction. and was there 
| i ‘ . 4] * ; “i , +) * \ ] | ‘ : i . , > 
unt tbe tourth of} Lucus , Of fr Lnen went to sali ake, and irom 
} 7 
there to Ood: llethen wentto Denver: got there about August, ’S2 
? | j . . > 2 . ) . ; ’ ' ® 
‘mHda rernarned dvedays llethen wentto Ruble. where he Stuaved tWelve 
' ' : ’ 7 . : 
davs. and thenee to Deming. N. M.. and from there to Silvei 
’ ; ry. 7 i 
LQ] ( \ \\ at irrived a peptenibel Phere ne stave rou 
or five d tha vent back to Deming. and from there to 
i . a ' ‘ i , 4 a } ‘ ’ ; . ‘ | : ' 
Albuaqu rye Wiere T1C@ SLATG until the last days ol seDplLemMmbvbvel rom 
. : 
+] ’ ‘ ry 7 \ ‘yf “ST } ’ ’ — Be 2 ’ i 
' e>T'¢ ‘ \\ te \ if ii ( (vii ;¢* 2G lee. oe i ij it Len ‘ 4 iti } {} 


i : . 
? ‘ | a 4 ; 7 , a’ 
‘ * , > F ' > ’ + , . s> 
Was Ltiere Ulitlti Il} eceInber, when The Welt to et isa) lexas. 


; , ’ 
ror there ti vent to I} i ind Trom there to lexarkana. where 
he remained four weeks lle then went to Longview, Texas. and 
: ‘| " | i? ‘ . ? | x ‘+ } i ] 
irom there to Jeterson Liiehict it) A ISstitl Ana ODUCK tO Jefferson 


Lhenes he returned LO Lustin and went LO 2&wan \ntonio: was in San 
Antonio about a month lle then went back to Austin. This was 
inthe lastof April, 85 llethen went back toSan Antonio.and staved 
there till June, 83. Te then went to Washington city for six days 
and returned to Austin, from whenee he went to Dallas, where he 


had remained most of the time sinee lhe first work of witness in 
Dallas was to put machinery in the elevator He was at Waxa- 
watch LW ly days. and thie 1) re turned LO Dal] ., Ilis family never 


lived in Dallas Witness had ber hn at Fort Wort I) SOIC time and 
Al Dallas ever since, CXC pt Ith VPOINY bac k and a had been in 
the construction of the | new Windsor Hotel tifter he middle of Feb- 
amily was in Boulder City and, he t nl t, had been 
he time. Witness went to Silver City about the 
102 last of October from ‘Tombstone, Arizona, where he had been 
about a month, and to which place he went from San Fran- 

CISCO. In san ’raneiseo he had been about Lwo weeks. Ile went 
from Portland to San Francisco: that was in ’80: went from San 
l‘rancisco to Portland. Went to San Francisco from Ogden at that 
time, to which place he had come from Denver, and to Denver he 
had come from Boulder City. He came from New York city to 


y* 
i 
| 
’ 
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Boulder City; had been in New York a few days—not so long as 
a week ; was in the Black Hills from 1875 to July,’80—notall the 
time, but was in and out. He was mining and mill-building; knew 
Shelton Edwards at the Black Hills. The first he knew of him was 
in the winter of 77 and ’78, when he was not mining but keeping a 
saloon at a place called Central. Before going to the Black Hills 
in ‘7S witness lived in Boulder City, to which place he went in ’73 or 
4 from Kansas City, Missouri, to Denver,and from Denver to Boulder 
City. Witness didn’t know that he could fix the date when he 
last saw Wright in Silver City, but thought it was in the month of 
July. Witness did not know that Shelton Edwards held a power of 
attorney from Wright. Edwards died in New York March fifteenth, 

$2, as witness recollected. Witness was first in the employ of 
103. Edwards June first, 81; was not employed by him at any 

time after he left; was then employed for Edwards about a 
month or more. Witness thought Edwards had property ; the first 
time he saw him he talked to witness about directing a quartz mill. 
He had an interest in a quartz mill in Silver City, but did not know 
that he ever got a nickel out of it. He made some money outof the 
sale of a portion of a silver mine a mile from Silver City. In rela- 
tion to the hotel, the lots were eightv-odd feet long and between 
forty and lorty-two feet wide in the widest part. Kitchen and din- 
ing-room were built separate, four or five feet from the main build- 
ing, connected by a gallery above. Witness did not draw the plan 
for the kitchen. ‘The shingles for the building cost about two thou- 


sand dollars; they were all received through Meredith & Aleman. 
Witness could not state how many rooms there were in all exactly, 
but as nearly as his recollection went, there were thirty-nine. 

On redirect examination witness said that during his journeyings 
as described he was part of the time working at building and part 

of the time doing nothing. Witness understood that Edwards 
104 was a partner in the business with Roodhouse & Wright at 
Silver City, and was such at the time the building of the 
hotel was begun, as he understood Witness made the estimates at 
the instance of Mr. Edwards. He knew that Edwards out there 
always had money. He knew he had a silver brick made of silver 
which he got from some private individual and was worth nearly 
three thousand dollars. 

On cross-examination witness said the brick came out of the mill, 
but he did not think it came out of any mine. 

This witness, being recalled the next morning, said that the build- 
ing which contained the dining hall constituted between twenty- 
five and thirty per cent. of his whole estimate, while the main build- 
ing constituted from seventy to seventy-five per cent. Witness 
during all nis travels had supported his wife and family. He had 
a boy at Dallas who was between eighteen and nineteen years old. 

On recross-examination witness said he had not seen his wite 
since 1880. The number of his children was not less than eight, 
married and all. The doors and sash used in the hotel building 
were made In Chicago ; could not tell what they cost. 

The next witness called by defendant was J. T. Dargan, 
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105° who testified that his residence was Dallas, Texas, and busi- 
ness that of an insurance 2 a representing hive companies 
in the Southwest, among which r- ‘e the Continental of New York 
and the Fire Association of PI ladelphia. Ile had been in the 
business between twelve and ieien wens ane had been at Dallas, 
he thought, pretty near twelve years. He had been in the business 
of fire insurance exclusively. ‘The first he knew about the property 
in controversy was by the daily report of the sub-agent at Las 
Vegas, N. M., T. B. Mills, giving an account in the order of busi- 
ness. That report was accompanied with an application, which 
witness had Siuce lost, togeth: I with his Valise and other pred pre rs, 
when on his way to Silver City. Witness had made every effort he 
could to recover the valise and papers—had offered a rewat 
spent two days in search, but without success. Witness said li 
membered the points in the application, that he thought important, 
pertaining to the loss, as he had compared the application with the 
policies, and shortly after the loss had recalled and made a metio- 


} 


randum of what he could remember. Question 10 in the applica- 


“d and 
| 
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tion, which inquired, Are the premises entirely under the contro! of 
occupant, and for what purpose? If not, give full particulars 
106 as to its occupancy and control—witness stated was an- 
swered as follows l‘o be occupied within sixty days as a 
hotel by tenant. The value of the property as set forth there was 
ten thousand on one building and five on the other, the total valu 
being stated at fifteen thousand dollars. ‘To the question whether 
there was any other insurance witness said the application answered, 
none; and as to the title the answer was, fee simple, without any ex- 
planation. The name signed to the paper was David Wright, and 
the date was July ist, S1. On the back of thi apprcation was a statle- 
ment in writing as follows: Party leaves in a few days for the East 
to buy furniture and fit up the hotel in business style —David 
Wright. Party was not named. To a question, Suppose the appli- 
cation had said the building was to be vacant? witness said risk 
would not have been taken. At Silver City witness hunted up the 
deputy postmaster, whom he had known before at Dallas, and of 
Bell & Wright cnc it seg som of building and circumstances of 
loss, interviews there being almost entirely with Bell. Mr. Williams, 
he thought, introduced him to the firm who were acting for plaintiff 
Witness went to see policies deposi ited In a safe, and apparently not 
under control of Bell and Wright, but of Graham—at least, 
1O7 Bell and Wright did not appear to have them in their pos- 
session, though they might have had access to them. Wit- 
ness told Bell & Wright that he came to investigate, and, if possi- 
ble, to adjust the loss, but that he never told them that he.came 
merely as an adjuster for both parties. He was introduced as a 
general agent, Mr. by Williams, of the insurance companies, and to 
the best of his recollection his power was never discussed. The 
first man he met representing Wright was Graham, with whom he 
conversed about the loss, and had frequent interviews while there. 
Witness took Graham's affidavit. As to whether witness first spoke 
to Black or to Bell and Wright he did not know, but he let them 
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know he wanted the data connected with the construction of the 
building, so as to arrive at the value of it, and in that view he wanted 
the plans and specifications ; but he never asked anybody for the 
ground plan, as he saw that for himself when he went and ex- 
amined the location. Bell and Wright said there were plans and 
specifications on file with Aleman, and witness, introduced by Mr. 
Bell, he thought, went over and asked tosee them. The plans and 
specifications were shown him, but he was not allowed to take them 
away, and after he had been allowed to look at them a 
10S few minutes they were rolled up and put dack in the vault, 
Meredith or Aleman claiming them as their property and 
saying that they had some trouble with the hotel firm, and there- 
fore could not risk letting the papers go. The policies, being ex- 
hibited to witness, were represented recognized as the papers he saw 
in Silver City, where witness point ted out to representative of Mr. 
Wright the clause as to furnishing proofs of loss and plans and 
=) cifications Witness had asked W illiams who would be a good 
builder in town. Bell said that West & Lusigman were both absent, 
and witness was introduced toa man named Black, running a plan- 
ing-mill. who said he had furnished some of the material for the 
hotel bul rand witness told Black, after he got the plans and 
specifications, he would call on him for an estimate upon them. 
Black voluntarily told witness that the hotel buildin was worth 
five thousand dollars and not over that. Witness told Bell and 
Wright distinetly tha he denied liability on account of the loss. 
Witness never received either plans and specifications or proofs of 
loss, but did get what purported to be a bid from Black, which was 
contained in about three lines As to Mr. Ginn, whose deposition 
was read by the plaintiff, he was introduced by the sheriff at 
Deming to a man, and wes n he got to Silver City he had 
109 mentioned it, but hadn't thought of it since. He could not 
have told Mr Ginn that he 1 ee Be LO pay the loss before 
investigation. Witness denied having said to anybody in Silver 
City, after learning the circumstances of the loss, anything what- 
ever that waived thre Cs of the companies. When witness visited 
Silver City he had to use stage from De rte fifty or sixty miles. 
Hle admitted the correspondence, which had been read, between him- 
self and the firm of Bell and Wright, but said he had received no 
mMstructions to se ttle the loss 

(On cross-exan ination witness claimed to have produced the exact 
language of the application as near as he could, and that he had 
done it not entirely from memory, but partly from a memorandum 
nade at the request of Phillips & Stuart, counsel for the companies, 
shortly after the loss occurred. The copy from which witness testi- 
fied in court had been prepared within thirty days, and the witness 
finally admitted even within six days previous, at the Southern 
Hotel, in St. Louts. 

Defendant next called Osear W. Williams, who testified that he 
was now living at Fort Stockton, Texas, but in ’81 and ’2 he had lived 
in Silver City, N. M. He had been educated as a lawyer, and went 
from Carthage, Hancock county, Illinois, to Dallas, Texas, first, 
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Lit and thence to Silver City, N. M., in 1880. In 1881 he was 
deputy postmaster at Silver ¢ ‘ity, nt continued to be so for 
about two vears. He knew of the Carrolton Hotel, and also of the 
firm who built it—a firm which he judged, from the remarks of the 
members, was composed of David Wright, Benjamin Roodhouse, 
and StI elt lKdwards at rot acquaint d with those persons in the 
spring of ’81. They hada mine and mill at Silver City and built 
LWO eT thi re, hear Cat 1) other —OlC thre Carrolton Llot and 
the othe I" calle cd thie Dorse \ piace, he be heved. They were engaged 
‘in litigation, but, so far as witness knew, not in the spring of ‘81, 
and all thie Witness k ne \\ as tothat was that he had issued uti attach- 
mentin January, S2, as di puty in the ofhice of the United states 
clerk there. Witness would suppose the Carrolton Hotel was com- 
pleted in June or July, 81, and he saw it at least every two days 
and knew that if was hot occupied, opened LO the public, or fur- 
nished as a hotel at any time whatever. After the building was 
finished witness kn w that Kdwards puve directions LO Graham In 
respect to it. Witness bad met Mr. Dargan in Dallas, Texas, some 
time in ’79, and saw him in Silver City about a month after the 
fire, when he took him up to see Bell and Wright; could not recall 
what was said . 
11] Witness also introduced Dargan to Black, but Dargan did 
11) his presence to do anything, though 
some reference, which he didn’t remember, was made to plans and 
ifications, but which witness thought was to the eflect that it 
be diflicult to get plans and specifications, because they were 
the hands of persons who did not want to give them up, and 
besides the building was built a little differentiy from the plan. Mr. 
Black, as witness remembered, was to deliver to witness an estimate 
Dass 7 Upon whateve r plans and specifications he could get u por the 
building, but Mr. Black never handed witness an estimate, though 
he did hand him a bid, which was in writing, and which the wit- 
hess handed back tO Mr Black afterwards, though not till hie had 
forwarded it to Mr. Dargan, who returned it, saying that what he 
wanted was not a bid, but a detailed estimate of the cost. Graham 
had signed a statement already prepared and attached to il is 
affidavit before the witness as deputy. clerk. Mr. Dargan had told 
Graham that he wanted the paper for future use. Witness did not 
think Dargan used the term adjust much, because that was a term 
new to lim at the time, and witness thought he would have remem- 
bered it. Dargan came from Deming to Silver City, 55 
112 miles by stage. There was no railroad to Silver City then. 
The railroad was built there in January, 1883, or March, 


; ] »] ] 
not employ Black 


LSSS 

Here defendant read the deposition of T. B. Mills, with the excep- 
tion of the last answer to the last question, which was withdrawn. 

Mr. Mills testified that he was forty-three years ; his occu pation 
real estate and bond broker, and his residence Las Vegas, N. M. 
Witness knew the Continental Fire Insurance Company and the 
lire Association of Philade Iphia, as he had been their agent flor two 
vears, and he knew David Wright through his application for in- 
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surance. In July and August, ’81, he lived in Las —— — was 


engaged in the insurance and real estate business, and in July of 
that year he received an application from David W ight, thecunth 
T. Park Butcher, on a hotel in Silver City, the value of which, 
as set forth in the application, was fifteen thousand dollars. 
and he asked for ten thousand insurance. The cLpopri heation was 
fully and clearly filled out and signed by David Wrigh it was 


iladelphia. 


written upon a blank of the Fire p Pe Lae ee of Ph 


| 


It stated that the property was unencumbered in every way, 
and was to be occupied as a hotel within sixty days, and also 
that at thr Lin Like applicatie mn was made the party 
115 was just leaving for the North to buy furnitere to fit up the 
hotel; that it was very valuable and paying property, and 


that there was no fear of incendiarism. Upon this application wit- 
usand dollars each—one in the 


ness issued two pe e thou 

Fire Association of Ph lelphia and one in the Continental Fire 
Insurance Company of New York. The application was made a 
part of each policy ‘he application was signed by David Wright 
and forwarded by witness to Dargan & Trezevant. ay agents for 
the companies named, at Dallas, Texas, together with the monthly 
report of the witness respecting the two policies In question. Wiit- 
ness stated that David Wright in his application claimed to be the 


owner .of the property 

The defendant also called David Wright, who identified the deeds 
— tofore referred to in this record by Shelton Edwards and Ben- 
1 Roodhouse to himself. but was unable to testify as to the 


Tri] 
writing of the signatures Witness was in Silver City on the 
(j 


wn 


SeECOT)* dav =) July. ‘S| pul had no personal knowledge ys tO the 
writer of the deeds. thoug thought they were written by Ed- 


Plaintiff in rebuttal went upon the stand and testified as follows: 


DAVID WRIGHT recalled 
114 Plaintiff testified that on the first of May he contracted 

with Roodhouse and Edwards for the property—first of May, 
'S] lle made applicati mn ior Ihsurance itl the ¢ ontinental lnsur- 
ance ( vunp any Oo} Ne W York and the lire Association ol Philadel- 
}) yh a, the same com pe nies whose. policies were by ny sued On). The 
best of witness’ recollection that the entire cost of the building In 
question was fourteen thousand dollars—of both buildings—and 
vitness further testified that an ell kitchen was put on afterwards 
by himself, which cost about thirteen hundred dollars. Plaintiff 
further testified that at the time of the issue of the policies to him 
the buildings were worth the amount stated in the application. 
Plaintiff denied any such conversation with Edwards as that de- 
tailed by the witness West, t the effect that if Holt & Evans did 
not take the property the insurance companies would. The plain- 
tiff also testified that he gave Edwards a power of attorney to look 
after the property after plaintiff had contracted for it and during 
plaintiff’s absence. “I did not know any powder or other com- 
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bustible material was kept in the hotel, and never gave any one 

permission LO kee 1) it there | am the sole owner of the 
115 entire hotel property and grounds ; never parted with if 

since | bought out Roodhouse and Edwards, in Mav, 188). 
The sash, doors, windows, and finishing lumber for the hotel 
were bought in Chicago, Ill., and had to be shipped from there to 
San Francisco, and from San Francisco to Shakespeare, and hauled 
from Shakespeare sixty miles by wagon to Silver City, N. M. 
Shakespeare was the nearest point to be reached by rail. Flooring 
and dressed lumber were dear in Silver City all that time, because 
it had to be shipped from the East in that round-about way. The 
furniture and supplies for furnishing the hotel could not be bought 
Wn Silvei City Such things had LO be bought in the ast and 
shipped round by San Francisco and Shakespeare. It would take 
all of six months to get the furniture to the hotel. Holt & Evans 
never gave up their contract and refused to occupy it until the 
latter part of July, SSI. It was hard to lease it then , 


At this point plaintifl rested, the testimony was announced 
finished, ana the Cuse closed. 

The court adjourn d to nine o'clock ad. 1m. on Monday. 

On the reconvening of the court the plaintiff proposed to go upon 
the stand again LO testify with regard to the form of the applica- 
LIOn, w hie Ie Upon defe ndant objected. The court overruled the ob 
jection; to which action of the court defendant then and there 
excepted 


116 Plaintiff then testifie d in substance as follows: 
Davip WriGcut reealled: 


Plaintiff said that to the best of his recollection the application 
mn qu stion contained no statement at all with reierence to the OC- 
cupancy of the hotel. only that it was to be used as a hotel. To the 
best of Witne ss’ recollection the statem«¢ nt in that respect in the ap- 
plication read as it reads in the policy. It did not state anything 
as to occupancy, but only that it was to be used as a hotel. 

On cross-examination witness had ho recollection of language in 
the application to the effect that the building was to be used as a 
hotel within sixty days, and to the best of his memory he would 
say that it was not true that it did so state. 

On redirect plaintiff stated he had first made known the fact of 
his recollection about the application -since the adjournment of the 
court on Saturday,and between four and five o’clock on Monday 
morning, at the train. 


u 
Here the plaintiff rested and both sides announced the case to be 
closed, and the foregoing isa true statement of all the’ testimony 
offered in the case. 
After argument and before the case was given to the jury the 
court was asked by the defendant to give the following instruc 

117 ~—sitions to the jury: That, in view of the provision of the policy 
that the building was to be occupied as a hotel, the law im- 


DAVID WRIGHT. 
plies the contract to be that it should be occupied within a reason- 
able time thereafter, and the fact, sworn to by the plaintiff, that 
hetween the llth day of July, the date of the policy, and the 19th 
day of January, the date of the burning, the building had not been 
and was not at the time of the burning occupied as a hotel, con- 
stituted such a delay in the time of occupancy as was unreasonable 
and such as in law avoids the policy, and the verdict of the jury 
upon that ground should be for the defendant. This instruction 
the court refused LO give eS which refusal the defendant then and 
there exce pted. 

The court thereupon instructed the jury as follows: 

The Court: Perhaps the most important point in this case is the 
use of the building as i hotel. The policy provides that the appli- 
cation of the p laintiff for insurance shall be considered a part of the 
policy, The application has been lost and cannot be produced. 
Thi defendant. the msurance company, contends that the applica- 
tion provided that the bu iding should be occupied us a hotel in 

sixty days. The plaintiff insists that there was no such 


118 limit. The jury are to decide from the evidence that 

has been heard on the subject what the provisions in the ap- 
plication are. If you should come to the conclusion, from all 
the evidence : applic able to the subrect, that 1t contained a provision 
that the building shi onan $ pe used for a hotel within sixty days, then 


the plaintiff would not be entitled to recover, because when the 
building was burned it was not Op rated as a hotel 

This 1s all l am inclin d to say on that sub) ect 

| here is a questi ion made about the title Ol the }) rope rty. The 
evidence shows the legal title was in the plaintiff, from the other 
gentlemen, owners with him. That is enough, unless you believe 
from the e\ ice nce that he holds thi; it title ior the bene fit of Rood- 
house and Kdwards if he does, t then he would not be entitled Lo 
recover, for the policy provides that he must be full and absolut 
owner of the property in order to recover the insurance 

As to reasonable time l will s iy .O the jury that if there was no 
statement in the application as to the time in which the building 
was Lo be used as a hotel. i) that Cuse it wis the duty of the plain- 
tiff LO operate it us a hot Or have it used us i i hotel in) il reasonable 
time, and the que stion of reasonable time 1s for you to de ‘termine. 

I believe there is a provision in the policy that no powder 

119 orcombustible material be placed in the building while in- 

sured. If the jury should believe from the evidence that the 

plaintiff Wright, or his authorized agent, authorized powder or 

other combustible material to be placed in the building that would 
vitiate the policy and render it void. 

And the defendant insisted that the court should instruct the jury, 
as a matter of law, that upon the facts of the case the verdict should 
be for the defendant; and to the giving of the instructions giver by 
the court and to the refusal of the court to instruct the jury as the 
defendant requested the defendant then and there excepted. 

And, inasmuch as the matters and things aforesaid do not appear 
of record, the defendant tenders this its bill of exceptions, which it 
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THE FIRE ASSOCIATION OF PHILADELPHIA VS. DAVID WRIGHT. + l 


a Unrrep STATES OF AMERICA 


The President of the United States of America to the judges of the 
circuit court of the United States of America for the southern dis- 
trict of Illinois, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court of the 
United States for the southern district of [ilinols, before you, be- 
tween David Wright, plaintiff, and The Fire Association of Phila- 
delphia, defendant, a manifest error hath happened, to the great 
damage of the said defendant, The Fire Assoelation of Phila- 
delphia, as by its complaint appears, we, being willing that the 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 

of the United States, together with this writ, so that you have 
h the same at Washington on the second Monday of October 

next, in the said Supreme Court to be then and there held, 
that, the record and proceedin igs aioresald being Inspect ted, the said 
Supreme Court may cause further to be done therein to correct 
that error what of right and according LO the laws and customs of 
he United States shoul d be done 

Witness the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, this second day of. luly, in the 
vear of our Lord one thousand eight hundred and eighty-five, and 
of our Independence the one hundred and tenth year. 


_ 2 Ps 
Clerk Cireatt Court TU &. Seth Dia Tih 


Filed July 2nd, 1885. 


Pleas in the circuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 
field, in said district, on Mondav, the second day of February, at the 
January term of said court, in the year of our Lord one thousand 
eight hundred and eighty-five, and of our Independence the one 
hundred and ninth year, before the Hon. Samuel H. Treat, district 
judge of said district, and in the absence of the Hon. Walter Q. 
Gresham, judge of the seventh judicial circuit, pro tempore sole 
judge of said circuit court. 

JONES, Clerk. 
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SOUTHERN District or ILLINOIS, 88: 


DAVID WRIGHT 
ix 


Tue Fire ASSOCIATION OF PHILADELPHIA. 
Assumpsit. 


Be it remembered that heretofore, LO wit, On the Lwently-sevi nth 
day of December, in the year of our Lord one thousand eight hun- 
dred and elghty-two, came The Fire Association of Philadelphia, 

defendant, by Messrs Palmer & Phillips, its attornevs, and 
filed in the clerk’s office of said circuit court of the United 
states a certified transcript irom the circuit court of Greene 
county, Illinois, in a certain cause wherein David Wright, a citi- 
zen of the southern district of the State of Illinois, is plaintiff, 
and The Fire Association of Philadelphia is defendant, which said 
certified transcript is in the words and figures following, to wit: 


/) 


Certified Transcript from the Circuit Court of Greene ¢ ounty, I ll’s 


UNITED STATES OF AMERICA, 
State of Illinois, Greene County, | ° 


Ps | 


[In Circuit Court. September Term, A. D. 1882. 


Pleas before the Llonoral| le Cyrus Epler, one of the judges of the 
7th judicial circuit of the State of Illinois and sole presiding judge 
of the circuit court of Greene county, in the State aforesaid, -and 
at a term thereof begun and held at the court-house, in the city 
of Carrollton, in said county, on the first Monday (being the fourth 
day) of September, in the year of our Lord one thousand eight 
hundred and elghty-two, and of the [Independence of the said 


. 


United States the one hundred and seventh. 


Present : Honorable Cyrus ipl ae judge of the 7th judicial 


3 circuit of the State of Illinois: T. J. Albert. clerk: David F. 
King, State’s attorney; Geo. W. Witt, sheriff. 
Attest : T. J. ALBERT, Clerk. 


Copy ot Precijn for Summons. 
STATE OF ILLINOIS,) ___ 
Gre Le County, } sie 
[In the Circuit Court. To September Term, 1882. 


Davip Wricut 


Tae Fire Association OF PHILADELPHIA, Pennsylvania. 
Assumpsit. $15,000. 
To Thomas J. Albert, circuit clerk : 


Please issue summons 1n the above cause for the above amount 
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returnable to the September term, 1882, directed to the sheriff of 
Greene county, serve, ete. 
, CHARLES D. HODGES anpb 
JAMES R. WARD, 
Attorneys for Plaintiff. 


Copy of Summons. 


STATE OF ILLINOIS, } 
4 . ‘ ee 
(,reene County, } 


The people of the State of Illinois to the sheriff of said county, 
Greeting : 
We command you that you sammon The Fire Association 
of Philadelphia, Pennsylvania, if they shall be found in your 
county, to appear before the Judge of the circuit court, on the first 
day of the next term, to be holden at the court-house in Carrolton, 
within and for the county of Grreene. on the first Monday of Septem- 
ber next, to answer unto David Wright in plea of assumpsit in the 
sum of fifteen thousand dollars ($15,000), and of this writ make 
legal service and due return at the time and place aforesaid. 
Witness Thomas J. Albert, clerk of our said circuit court at Car- 
roliton this 28th day of July, in the year of our Lord one thousand 
( rohit hundred and eighty-two, the seal of said court being hereunto 
ALLIN@d, 


SEAL. | T. J. ALBERT, Clerk. 


STATE OF ILLINOIs, | 
7 eS ounty, | a8 : 
| return the within writ duly served upon the within named de- 
fendant company by leaving a true copy thereof with Messrs. Bar- 
nett & Carrington, agents of said company, residing in said 
5 Greene county, the president, clerk, secretary, superintend- 
ent, general agent, cashier, principal directors of said defend- 
ant, company not found in my county, this dist day of July, 1882. 
GEO. W. WITT, Sheriff, 
By JOHN G. F.POWELL, Deputy. 


Copy of Declaration. 


STATE OF ILLINOIS, |. 
: — . 
(,reene County, | 


In the Circuit Court, September Term, 1852. 
DAVID WRIGHT, 
Rs. 
Tue Fire ASSOCIATION OF PHILADELPHIA. 
Assum psit. 


David Wright, who is a resident of said Greene county, complains, 
by James R. Ward and Charles D. Hodges, his attorneys, of The 
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Fire Association of Philadelphia, defendant, of a plea of assumpsit, 
for that wl hereas the defendant on, to wit, the llth day of July, 
D. 1881, in the city of Las Vegas, in the Territory of New Mexico, 

to wit, al the CIL\ of hiladelphia, in the State of Pennsvivania, 
made and delivered its policy of insurance to the plaintiff, and 
thereby then and there, in consideration of the sum of one 


f 
, 


6 hundred and fifty dollars, paid by the plaintiff to the defend- 
ant, did then and there insure the plaintiff against‘and from 


loss or damage by fire to the amount of five thousand dollars, on 


certain property ol the pli wien} to wit, $2,500.00 on the two-story 
adobe and wood stuccoed, shi ole roofed hotel building to be oecupied 
for hotel ues es, $2.500.00 on the frame-stuecoed two story shingle 
roofed dining-hall building (26x41), with one-story stuecoed ell 
(19x26) or kitchen building, situated about five feet in the rear of 
the main hotel building, all situated on block 144, bounded by Bur- 
netts, Sixth, Hudson, and Seventh streets, Silver citv, Grant county, 
ap mages (nd the defendant, for the consideration aforesaid, 
did, | by the said policy, promise and undertakes and agrees 
wiaistaell albeit the plaintiff all such immediate damage 
or loss as may be sustained by him, not exceeding his interest in 
the premises, to the amount of five thousand dollars, which may 
occur by fire to the said property from and between the llth day 
July, ISSI, at 12 o clock i)., and to the Lith day of July, ISS2, at 
12 o'clock m.; such loss or damage to be estimated according to 
the actual cash value of the property at the time of the fire, 
and not to exceed the cost as said time of reforming or re- 
placing the same after deducting therefrom a suitable amount 
for any depreciation of said property from use or otherwise, which 
amount of loss or damage so ascertained the defendant agreed and 
promised to pay him within GO days after notice and proof of such 
loss or damage be made by the plaintiff in compliance with the 
conditions annexed to said policy, which said policy and conditions 
are in the words and figures following, to wit: 


7 


f Opt. 
No. 406,025. $5.000.00. 
The Fire Association of Philadelphia, organized September Ist, 
IS17. [Incorporated March 27, 1820. Insurance from loss by fire. 


In consideration of Olt hundred and fift Ly dollars. and of the 
agreements and conditions herein contained, does insure David 
Wright to the amount of five thousand dollars, $2,500.00 on his two- 
story adobe and wood-stuecoed shingle-roof hotel building, to be 
occupied for hotel purposes, $2,500.00 on his frame-stuecoed two- 
story shingle-roof dining-hall building (26x41), with one-story stuc- 

coed ell (19x26) or kitchen building, situated about 5 feet in 
8 rear of main hotel building. The above buildings are all 
situated on block 144, bounded by Ben nets, Sixth. Hh idson, 
and Seventh streets, Silver City, Grant county, New Mexico, special 
reference being made to his application No. 406,025, which is his 
warranty and a part hereof; $5,000.00 other concurrent insurance 
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on hotel building in the Continent | insurance Co. of New Y ork. 
he actual eX- 


penses of an adjuster trom the home ofhee to Silver (ity, Grant 


In case of loss the assured agrees to pret one-half of 1 


: : ’ 
COUNTY, New Mi xico, against all such Immediate loss or damage sus- 


tained Db the assured as may occur oY TFe LO the property above 
specified, but not exceeding the interest of the assured in the prop- 
ertv. and except, as hereinafter provided for, the term of one year 
irom the ele venth dav of July i. orlites i hundred and eighty-one, 
at twelve o'clock noen, to the eleventh day ofl July, eighteen hun- 
dred and eighty-two, at 12 o’clock noon, the amount of loss or dam- 


age to be estimated according to the actual cash value of tli prop- 
: hial : nj 
ertv at the time of the fire, which ss or damage shall In no case 


exceed what lt would then COSL tO Tre pra - oo replace the SHiIne., (le- 


qducting therefrom a suitable amount for any gepreciation of 


{) such property from use or otherwise, and to be paid to the 
: : , } . ° . aa 
assured or his legal representatives, as hereinafter provided, 


subject to the following terms and 

|. Warranty of the assured: The assured, by the acceptance of 
this policy, hereby warrants that any application, survey, plan, state- 
ment, or description connected Vilil prose uring this Mmsurance or 
contained in or referred to in this policy is true and shall be a part 
of this policy; that the assured has not overvalued the property 
herein described nor omitted to state to this association any infor- 
mation material to the risk. and this association shall not be bound 
under this policy by any act of or statement made to or by any 
agent or other person which is not contained in this policy or in 

written paper above mentioned 


nd Lions: 


It is also part of this warranty that if this policy shall be con- 
tinued bv renewal it shall be considered as continued under the 
original representations, and that any change In the risk not made 
known to this association at the time it 1s so continued shall render 
this } ley vod 

riS POmCyY SiHali becomes Vold ii ' nsent iT) writing | el) 

dorsed by the association hereon in each of the following Instances, 
if 

10 if the assured is not the sol and unconditional! owner 

of the property, or ll the interest of the assured in the prop- 

erty, whether as owner, trustee, consignee, factor, agent, mortgagee, 

lessee, or otherwise, is not truly stated in this poliey, or if any change 


> al , "\? 
makes piace in the titlh , Interest, or possession oT the property except 


" . t 4 ’ 
in ecnse of succession Dv reason ot the death ol the Assured), whethe r 
. ’ 


: ? : + 
by sale, transfer, or conveyance, in whole or in part, or by legal proc- 
ess or judicial decrees, or if foreclose suit shall have been or be 


he reuiter be Pub OF the title or poss S510 be now or hereafter be- 
come in any way involved in litigation, or if this policy be assigned 
or transferred before a loss 

2. If the assured have or shall hereafter obtain any other policy 
or agreement tor insurance, whether \ lid or not, on the property 
above mentioned or any part thereol 

». If the risk be increased by anv change in the occupation of the 


‘ ; 


building or premises herein described, or by the erection or occupa- 


ca Ree mt 
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tion of adjacent buildings, or by any means whatever within the 
, ft Wit ! ee . ; 
Knowledge of the assured 
L If any building herein de seribed stand on leased ground or be 
' : 1 : : : 4] - 
or become vacant or unoccupied for the purpose indicated in this 


contract for a period of more than five days. 
1] 5. If the property herein described, a manufacturing estab- 
lishment, shall be run at night or over time or shall cease to 
be operated . 

6. Or if any of the following-named articles.or compounds con- 
taining any of them be k pot, stored, or used In or on the pretuises 
herein described, any custom or usage of trade or manufacture to 
the contrary notwithstanding, viz., benzine, benzole, benzine var- 


nish, burning fluid, chetmical oils, fireworks, gasoline, gunpowder, 
naphtha, hnitro-giycerine, nitrate of soda, oily waste, petroleum and 
products, phosphorus, rubber cement, saltpetre, spirit-gas, or any 


] : | \ . . 
article subject to leeal restriction. 


Z Risks not covers d bi th ~ policy : This association shall not be 


+ 


' i 4 1 ’ ‘ ] . s 7 . ‘ — 
Hable under this policy for loss o1 damage by fire in any of the fol- 


lf caused, aires ah or indir culy, by means of or in conseg ui nce 
of anv Invasion, Insurrection, riot, civil war or commotion, or mill- 
tary power, or by order of any civil authority, or in consequence of 
att) he elect Or VIOIALION O] aby law or ordinance, or by the fraudu- 
lent act or procuremeny Ol the assured. 
lightning or explosion of any kind, unless fire 
, then for the loss by fire only. 

12 o. Lf the building herein described or any part thereof fall, 
except the fall is the result of fire. 

|. If caused D\ thre neglect of the assured Lo use all practicable 
means to save and protect the property at and after the fire, or when 
the property is endangered by a fire In neighboring premises. ° 
O. lor loss of accounts, bills. notes, deeds, manuscript evidence of 
debt or securities of property of any kind, or for loss by theft at or 
after the fire. : 

(>. lor ati consequential or constructive loss or damage beyond 
the actual damage by fire to the property, whether such loss or 
damage be occasioned by any ordinance or law regulating the con- 
struction or repair of bu} or otherwise. Where frame buildings 
are destroyed by fire and their re-erection is prohibited by municipal 


or other law. this association shall not be liable for more than the 
} . } } | . a 
actual cost of rebuliding or repairing the same, if such law was not 


In operation 
3. Property not covered by this policy unless specified ; This in- 


surance does not cover any of the following-named articles or goods 


unless separately and specifically mentioned in writing in the policy, 
viz., money or bullion, drawings, models, patterns, tools, implements, 


= , cs , , 
painting, sculpture, medals, casts, curiosities, jewels, watches. scliel- 


tific apparatus, store furniture and fixtures, awnings, signs, yard fix- 
tures, nor goods held on storage. 
13 t. General privileges: 
1. Kerosence or refined petroleum oil of the legal standard 


A ae Mt Aine ipa 
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may be used for lights only; lamps to be filled and trimmed by 
lavirght, and not and not within ten feet of artificial light. 


(lily / 

2 Me -hanies are allowed to make ordinary repairs and altera- 
tions to buildings, not exceeding fifteen days in each year of this In- 
surance, W ithout notice to thre ASSOCIALION Any extension ol ’ this 


privilege must be previously consented to in writing on this 
Sal 
‘ 


3. Plate-glass, frescoes, and wall decorations are covered by iIn- 


surance on the building. but if there shall be any other insurance 
On Une en this association shall be lable only for such pro- 

. . . ’ } ‘ ‘i " , . 
pol of the loss on said plate-glass, frescoes, and decorations as 
thy amount hereby insured sball bear to the whole insurance on 


the building, whether such other insurane applies to said glass, 
frescoes, and decorations or not 

) Relative to issue and Canc Hats i icy 

1. If any broker or other person than the assured shall have pro- 
cured this policy or any renewal thereof or Any endorsement thereon 
hie shall be deemed to be the agen! of the assured and not of this 

association In any transaction relating to the Insurance 
14 2. This insurance may be terminated at any time by re- 
que st of the assured or by the association on clVIng notice to 
that effect. On surrender of the policy the association shall,in the 
first case, refund any unearned premium that may have been paid 
at the usual short rates, and, in the other, at pro rata rates 

6. Proceeding in case of loss: 

When a fire has occurred injuring the prop ruy herein de- 
scribed the assured shall use all practicable means to save and pro- 
tect the same, and shall vive immediate notice of the loss, in writing, 
to this association. When personal pro} erty is damaged the assured 
shall forthwith cause it to be put In ord r, assorting and arranging 
‘IOUS articles according to their k nas, se parating the damaged 
irom the undamaged, and causing an nventorv thereof of the whole, 
Including property claimed to be totally, destroyed, to be made and 

to this ASSOC lation, naming thie quantity, quality, and cost 
of each article. If the loss sustained be upon a building, fixtures, 


or machinery thi assured shall. l] required, furnish duly verified 
plans and specifications of such property destroyed or damaged. 


The assured shall, whenever and as often as called upon, exhibit to 
ny person OPFr persons named by a association all that re- 

ld mains of said property, damaged or not damaged, for exami- 
nation. 

The amount of sound value and of damage to the property 
may be determined by mutual agreement between the association 
and the assured, or, failing to agree, the same shall then, at the writ- 
ten request of either party, be ascertained by an appraisal of each 
article of personal property or by an estimate in detail of a building 
by competent and impartial appraisers to be selected by each party, 
and the two so chosen shall first select an umpire to act with them 
in case of their disagreement, and if the said appraisers fail to agree 
they shall refer the differences to such umpire, and the award of any 
two in writing, under oath, shall be binding and conclusive as to 
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i] 


damage but shall not decide as to the 


| . ’ ' 
Lne amount ) Sucn i1oss 


validity of the contract or any other question, except the amount of 


such loss or damage. ach party shall pay their own appraiser and 


t shall be optional! vith this association LO take the whole or any 
part of the articles at their appraised value, and also to repalr, 


] 


ice, or rebuild thy property iost or damaged with other of 
Lb like kind and quality within a reasonable time, giving notice 


of their intention to do so within sixty days after the comple- 

tion of the proots herein required 
>. A particular statement of the loss shall be rendered to this asso- 
clation, at its office in Philad Iphia, as soon after the fire as possible, 
signed and sworn to by the assured, stating such knowledge or infor- 
mation as the assured has be 1} able LO obtain as Lo the time, origin, 


and circumstances of the fir also stating the exact nature ol the 


4 


title and interest of the assured and of all others in the property 
herein described: all incumbrances thereon and the eash value 
thereof: the amount of loss or damage: all other Insurance, 
whet ' valid or not. cove ring any of said property, and i COpy of 


’ 


;' cposures OF said property that may have OC- 
curred since the issuing of said policy ; how, by whom, and for what 
purpose the building herein described and the several parts thereof 
were occupied at the time of the fire, and shall, if required, furnish 

a certificate, under the hand and seal of the chief of the fire 
17 department or other ofheers having charge of the investiga- 

tion of fires, if said property Is situated in the jurisdiction of 
any such oflicer, and, if not, then under the hand and seal of a mag- 
istrate nearest to thi place ot the hire, not cones rned in the loss asa 
creditor or otherwise, or related to the assured, stating that he has 


the written parts Ol all pO iCWies, any change It) the title. use, OCCU- 


examined the circumstances attending the loss, knows the character 
: } ] } } 
and circumstances Of the assured, and vet rily believe- that the assured 


has honestly SUSLU ned loss on the Propervy herein deseribed LO the 
amount which such otheer shall ee ruy. 
never required, submit to an examina- 
tion or examinations under oath by any person appointed by this 
association, and subseribe to such examination when reduced to 
writing, and shall also, as often as re quire d, produce their books of 
account and oth r vouch rs and f x hibit the Same for examination 
elther ft the oth e Ol this ASSOCIALION Or such other place iis nay he 
named by its avent, and yo rmit extracts and copies thereo tO he 
made; the assured shall also furnish certified copies of all bills and 
invoices of the property the originals of which cannot be, pro- 
duced. 
ls »o. Any fraud or attempt at fraud, or any misrepresentation 
in any statement touching the loss, or any false swearitg on 
the part of the assured or his agent in any examination or in the 
proofs of loss or otherwise, shall cause a torfe iture of all claim On 
this association under this policy, and in such case this association 
shall have the night at any Lime to require the Same to be delivered 
up to be cancelled. 


| ‘The assured shal 
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6. This association shall not be liable for a greater portion of any 
loss sustained upon any property described in this policy than the 
sum hereby insured thereon bears to the whole sum insured thereon, 
whether such other insurance be by policies or otherwise, or whether 
prior or subsequent to this Insurance, or whether such other tnsur- 
ance be valid or not, and without reference to the solvency of the 
other Insuring companies. 

lu the event of partially non-concurrent insurance then to deter- 
mine the liability of this association it shall be assumed that poli- 
cies other than specific shall contribute with specific policies in the 
proportion that the loss on the property included in each item of 
the specific policies bears to the total loss for which the more gen- 

eral policies are liable. The adjusted claim under this 
19 policy shall be due and payable sixty days after the full com- 

pletion by the assured of all the requirements berein con- 
tained. 

i. Reinsurance In case of loss shal! be settled In proportion “as 
the sum reinsured shall bear to the whole sum specified in the con- 
tract or contracts of the reinsured company. 

8. When this association shall claim that the fire was caused by 
an act or omission of any person, LOWND, O1 corporation which created 
a cause of action, the party to whom the loss is payable under this 
policy shall, On recovering payment, assign to this association such 
cause of action. 

%. It is hereby expressly provided that no suit or action against 
this association for the recovery of any claim by virtue of this policy 
shall be sustainable in any court of law or equity until after full 
compliance by the assured with all the foregoing requirements, nor 
unless such suit or action shall becommenced within twelve months 
next after the fire shall have occurred, and should any suit or action 
be commenced against this association after the expiration of the 

aforesaid twelve months the lapse of time shall be taken and 
HY) deemed as conclusive evidence against the validity of such 
claim. 

in witness whereof the fire association on its part has caused these 
presents to be signed by its president and, attested by its secretary, 
1h) the CILY of Philadelphia, this elev nth day of July, in the year of 
our Lord eighteen hundred and eighty-one; but this policy shall not 
be valid unless countersigned by its duly authorized agent at Las 
Vegas, New Mexico. 

A. LOWDEN SNOWDEN, President. 


Attest: JACOB H. TEX. Secretary. 
Countersigned at Las Vegas, New Mexico, this eleventh day of 
July, one thousand eight hundred and eighty-one. 


T. B. MILLS, Agent. 


(Here insert copy of endorsement of back of policy.) 
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And the plaintiff avers that at the time of making the policy, 
and irom thence until the happening of the loss and damage he re- 
inafter mentioned, he was the owner of and had‘an insurable inter- 
est in the property described herein greatly exceeding the amount 
of the said SUInN) St by the def ndant insured thereon as aforesaid. 

And the plaint tiff further avers that on the 11th day of 
21 — uary, 1882, the said property was consumed and dest royed 
y fire, where by the p laintif then and there sustained a loss 
and Pe see , to wit, on said property to the amount of $15,000; 
and the plaintiff avers that said loss and damage did not happen 
by means or In consequence of any invasion, insurrection, riot, civil 
war, or commotion, or military power, or by order of any civil au- 
thority, or any neglect or violation of any law or ordinance, or by 
the fraudulent act or procurement of the plaintiff, or by the falling 
of the property, except as the result of the fire aforesaid, or by 
lightning or explosion of any kind, except as a result of said fire, 
or by any neglect of the plaintiff to use all practicable means to 
save and protect the property at and after the fire or during the 
same. 

Endorsed on back and copied as follows: Insurance for building 
ire Association of Philadelphia ; policy No. 406,025; to David 
Wright, Silver City, New Mexico; amount insurance, $5,000.00 

premium, $150.00; expires, July 11th, 1882. 
22 Plaintiff further avers that forthwith after the loss and 

damage on, to wit, the d: iy of 19th January, ISS2, he gave 
notice in writing thereof to the defendant, and as soon thereafter as 
possible, to wit, on the 12th day of May, 1882, then delivered to the 
defendant, at the city of Philadelphia, as particular statement and 
amount of the loss and AH” as the nature of the case would 
admit, signed and sworn to by the plaintiff, together with duly veri- 
fied plans and specitications of said property destroyed and dam- 
aged, to which said statement annexed and therewith delivered a cer- 
tificate, under the hand and seal of John 8S. Rilea,the magistrate near- 
est the place of fire,and who was not concerned in the fire as creditor 
or otherwise or related to the plaintiff, stating that he had exam- 
ined the circumstances attending the loss, knew the character and 
circumstances of the plaintiff, and verily believed that the plaintiff 
has honestly sustained loss on the property herein described to the 
extent of $12,000; and the plaintifi further avers that the defendant 
has not rebuilt, replaced, or repaired the property aforesaid or given 
any notice of its intention to do the same. 

And the pldintiff further avers that, although he has kept 
and performed all things‘in the said policy contained on his 
part to be kept and performed, and although he has sus- 
tained a loss and nem by fire on the said property In the man- 
ner and form and to the amount aforesaid, to wit, $15,000, never- 
theless the defendant, though often requested, has not yet paid te 
the plaintiff the amount of insurance in said policy, to wit, the said 
sum of five thousand dollars or any part thereof, but refuses so to 
do, to the damage of the plaintiff of fifteen thousand dollars, and 
therefore he brings suit hereon, — so forth. 


i 
2 «+ 
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And whereas also on the defendant, on the 26th day of January, 
1882, in the county aforesaid, was indebted to the plaintiff in the 
sum of fifteen thousand dollars for money before that time received 
bv the defendant for the use of the plaintiff, and in the like sum 
for interest on divers sums of money before that time, forborne by 
the plammtiff LO the defi ndant At Its request for divers spaces of time 
before then elapsed, and in the like sum for money found to be due 
from the defendant to the plaintill on account, then and there 


stated between time, and, being so indebted to the defendant 
24 in consideration thereof, then and there promised the plain- 


tiff to pay him, on re que SL, the same sums of money so due 
to him as aforesaid. 

Yet, although the day of payment of the several sums of money 
above specified has long SiC elapsed, yet the defendant has not 
paid or any or either ol th sums, Or any part thereof, as well as 
the said sum of money above specified agreed to be paid on account 
of said loss or damage, but refuses so to do, to the damage of the 
plaintiff of fifteen thousand dollars, and therefore he brings this 

CHARLES D. HODGES, 
JAMES R. WARD, 
Attorneys for Plaintiff. 


The Fire Association of Philadelphia Dr. to David Wright. 
$15.000 


Pe a cnsiiiinidaeiaila edad sstecciliierineanaal 
TO. GIGey DAE GE ROONVOG 2.1 cons comes .. Ce 
‘Te account stated iiiaiies iceaien step iaeatn init: an. tei alain Aid atlas 15.000 


DAVID WRIGHT. 


Copy of Petition for R mora lat th s (Cause to [). Ss Corcuil Court, South- 
ern Dist. of [llinois. 
STATE OF ILLINOIS 


In the Cireuit Court of Greene County. 


Davip Wrient, Plaintiff, 


i 


Tue Fire AssocraATION OF PHILADELPHIA, Defendant. 


25 To said circuit court: 

Your petitioner, The Fire Association of Philadelphia, re- 
spectfully shows to the honorable court that the matter and amount 
in dispute in the above-entitled suit exceeds, exclusive of costs, the 
sum or value of five hundred dollars; that the controversy in 
said suit is between citizens of different States, and that the pe- 
titioner was, at the time of the commencement of this suit and still 
is, a citizen of the State of New York, and plaintiff, David Wright, 
was then and still is a citizen of the State of Illinois; that the subject- 
matter and controversy in said suit is not upon a claim or cause of 
action arising out of any business or transaction in fact done in the 
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State of Illinois, but is upon a claim or cause of action arising out 
of business and transaction in fact done in the Territory of New 
Mexico. 

And your petitioner offers herewith il bond, with good and suflicient 
surety, for petitioner's entering in said circuit court of the United 
states, on the first day of its next session, a COpy of the record in 

this suit, and for paying all costs that may be awarded by 
26 said circuit court, if said court shall hold that this suit was 
wrongly or improperly removed thereto. 

And petitioner prays this honorable court to proceed no further 
herein, except to make the order of removal required by law, and LO 
accept said surety and bond, and to cause the record herein to be 
removed into said circuit court of the United States in and for the 
southern district of Illinois; and your petitioner will ever pray 

THE FIRE ASSOCIATION OF 
PHILADELPHIA, 
By PHILLIPS & STEWART, Alt’'ys 


STATE OF ILLINOIS, \ 
County of Crreene, ; 


I, J. W. Phillips, being duly sworn, do say that I am a member 
of the firm of Phillips & Stewart, the attorneys of the petitioner in 
the above-entitled cause; that I have read the foregoing petition and 
know the contestants thereof, and that the statements and allega- 
tions therein contained are true, as I verily believe. 


J. W. PHILLIPS 


Subscribed by the said J. W. Phillips in my presence and by him 
sworn to before me this the 13th day of Septem ber, 1SS2. 
I. Jd. ALBERT, 
Cir. Clerk. 


Copy of Proceedings in Circuit Court as Appears of Record in Circuit 
Court Docket. 


Among other proceedings, the following were had and 
24 entered of record under date of September 6th, LSS2. and 
entered of record, to wit: 


Davin Wricnar vs. Fire ASSOCIATION OF PHILADELPHIA. 
Assumpsit. 


And now comes the plaintiff and moves for leave to amend sum- 
mons. On consideration, leave granted to amend summons. 


On September 21st the following proceedings were had and entered 
of record, to wit: 
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In the Greene County Circuit Court. 


Davip Wruiaent, Plaintiff, 


¥ 


Tne Fire Association oF PHILADELPHIA, Pennsylvania, Defendant. 


Now, at this day, comes the Fire Association of Philadelphia, 
Pennsylvania, the defendant in the above-entitled cause, by Phillips 
XN Ste wart, 1ts attorney-, and enters its appearance hie relti, and at the 
time of so doing files herein its petition for the retnoval of said 
cause from this Court to thie cireult court ol thre nited States tor 
the southern district of Illinois, and also files with said petition the 
bond, with surety, required D\ the law of the United States in 
such cases made and provided 

And said bond and surety approved and accepted by the court, it 
is ordered by this court that said cause be no further proceeded with 


in this court, but that the prayer of said petition be granted; and 


it is further ordered that clerk of this court forthwith certify 
2S to the circuit court of the United States for the southern dis- 
trict of Illinois a full. true. and complete transcript of the 


record and proceedings lth LHIS Cause as fully as the same may be of 
record in this court. 


Copy ar Power of Alt’y Autho (} a ia Phillips to Aet iis Agent for 
thre hire A ago Taal (pri (i Philad lphia, ete. 


Know all men by these presents that the Fire Association of the 
City of Philadelphia has constituted and appointed, and does by 
these presents constitute an apport J. W Phillips, of St. Lous, 
Missouri, its agent and attorney with power and authority to sign 
the name of said company to any bond or bonds that may be re- 
quired LO be ext cuted 1 ord rio remove the SuIL or Cause of action 
now pending in the circuit court of Greene Co., State of Illinois, in 
which David Wright is plaintiff and the Fire Association of the City 
of Philadelphia is defendant, from said circuit court to the circuit 
court of the United States for the southern district of Illinois: and 
the said Fire Association of the City of Philadelphia hereby ratifies 
and contirms all that the said J W. Phillips has done lil respect of 
said removal, and CSpec Th adopts, ratihes, and contirms the signh- 
ing by him of the name of ¢ 


lis colmpany to a bond for the removal 
of said cause In the u nal sum of five hundred dollars and 
dated and signed on the 13th day of September, A. D. 1882, 
on which Stephen I. Corrington and J. W. Phillips are sure- 
ties, and which bond is now on file In said circuit court of Greene 
Co., Ill., with the petition for the removal of said cause; and the 
said company hereby acknowledge- itself as fully bound by the said 
bond as though the same were signed by its president and its cor- 
porate seal attached. 

[In witness whereof the said Fire Association of the City of Phila- 
delphia has caused these presents to be duly signed and the corpo- 
rate seal attached this 21st day of September, ’82. 

SEAL. | A. LOUDON SNOWDEN, Pres'’t. 

JACOB H. SEX, See’y. 


“)t) 
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Copy of Bond. 


Know all men by these present- that The Fire Association of 
Philadelphia, as principal, and Stephen ¥ Corrington and J. W. 
Phillips, as sureties, are held and firmly bound unto David Wright 
in the penal sum of five hundred dollars, the payment whereof, well 
and truly to be made unto the said David Wright, his‘heirs aud as- 
signs, we bind ourselves, our heirs, representatives, and assigns, 
jointly and severally, firmly by these presents. 

Yet upon these conditions the said Fire Association of Philadel- 
phia having petitioned the circuit court of Greene county, 
State of Illinois, for the removal of a certain cause herein 

David Wright is plaintiff and The Fire 

phia is defendant, to the circuit court of the 

[Inited States in and for the southern district of Illinois: Now. if 
The Fire Association of Philadelphia, your petitioner, shall enter in 
the said circuit court of the United States on the first day of its next 
session a copy of the record in said suit, and shall well and truly 
pay all costs that may be awarded by the sald circuit court of the 
United States, if said court shall hold that said suit was wrongfully 


or improperly removed thereto. then this obligation to be vold : 


>? 
ot) ‘ ; 
pending, wherein 


: ~ Pia oO - ] , 
Association of Philadelphi: 


otherwise in full foree and virtue 
Witness our hands and seals this the 15th day of September, A. D. 


1882 
THE FIRE ASSOCIATION OF 
PHILADELPHIA, 
By J. W. PHILLIPS, Atty. SEAL. } 
S. T. CORKRINGTON., |SEAL. | 
J. W. PHILLIPS. | SEAL. | 
STATE OF ILLINOIS, 


(;Tree ie County. } 


|_— , of said county, the surety named in the foregoing 
bond, being duly sworn, do depose and Say that | am a resident of 
the State of Illinois and a property-holder therein; that I am worth 
the sum of five hundred dollars, over and above all my debts 
3 | and liabilities and exclusive of property by law exempt from 
execution; that I have property in the State of Illinois liable 

to execution of the value of more than five hundred dollars. 
Subscribed in my presence by — and sworn to before me this — 


day of Septem ber, A. D. 1882. 


STATE OF ILLINOIS, } 
(,reene County, j 


|, Thomas J. Albert, clerk of the circuit court of Greene county, 
in the State aforesaid, and keeper of the records and files of said 
court, do hereby certify the above and foregoing to be a true, per- 
fect, and complete COpy of the record and proceedings in ul certain 
cause then pending in said court, on the law side thereof, wherein 
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* ~-----¢ ~—— 


David Wright is plaintiff and The Fire Association of Phil. are de- 
fendants,as the same appear from the records and files of said court 
now in my office remaining; and, further, the fees paid by J. W. 
Phillips, six dollars 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Carrollton, this 22d day of November, A. D. 


1SS82. 
IL. S.| : THOMAS J. ALBERT, Clerk. 
Indorsed: Filed December 27, 1882. J. A. Jones, clerk. 
32 And afterwards, to wit, on Wednesday, the ninth day of 
January, at the January term of said court, in the year of our 
Lord one thousand eight hundred and eighty-four, the following 
proceedings were had in said court in said cause and entered of 
record, to wit: 
Davip Wricut vs. Fire ASsocIATION OF PHILADELPHIA. 
Assumpsit. 
On motion of plaintiff, by J. R. Ward, Esq., his attorney, the de- 
fendant is ruled to plead herein by to-morrow morning. 
And afterwards, to wit,on Friday, the 30th day of January, in 
the year of our Lord one thousand eight hundred and eighty-five, 


‘came the defendant, by Palmer WN Phillips, its allorneys, and filed 
in the clerk’s office of said court its plea, which said plea is in the 
words and figures following, to wit: 


Plea. 
Wricut vs. Fire AssocriATION OF PHILADELPHIA. 


oz) And the defendant, by its attorneys, comes and defends 
the wrong and injury, when, &c., and says it did not promise 
and undertake in manner and form as the plaintiff has above 
thereof complained against him, & of this he puts himself upon the 
country. 
PALMER & PHILLIPS, 
For Def't. 


And the plaintiff doth likewise. 
BISBEE & WARD, 


ned Attorneys for Plaintiff. 


[ndorsed : Filed Jan’y 30, IS85. J. A. Jones, el’k. 


And afterwards, to wit, on Monday, the 2d day of February; at 
the January term of said court, in the year of our Lord one thou- 
sand eight hundred and eighty-five, the following proceedings were 
had in said court in said cause and entered of record, to wit: 
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DAVID WRIGHT’ tre ASSOCIATION OF PHILADELPHIA. 


oO This day comes as well the plaintiff, by Messrs. Ls. H. Bisbee 
and J. R.Ward, his attorneys, as the defendant, by Messrs. Phil- 
lips & Stewart and John M. Palmer, sq., its attorneys, and issue being 
joined, whereupon, by consent, comes the jury heretofore impan- 
neled in suit of David Wright versus-The Continental Fire Insur- 
ance Company, to wit, P. H. Pentzer, James A. Drennan, William 
Carson, I. B. Betts, William J. Downs, Michael H. Beaver, William 
nl. bl s Attig, John H. Gregory, Thomas 
Knox, and Alexander Moore, duly elected, tried, and sworn to try 
said issue, and having heard the evidence, argument of counsel, and 
receiving the instructions of the court, for verdict say: “ We, the 
jury, find the issue for the plaintiff and assess his damages to the 
seven hundred and fifty dollars.” 
land adjudged by the court that the plain- 
tiff recover of the defendant the said sum of five thousand seven 
hundred and fifty dollars, his damages aforesaid assessed by the 
jury, together with the sum of —— dollars and —— cents, his costs 
bout his suit in this behalf expended, and that 


ea f % ' : : gxTtys .* 
execution wsue thnereitor. 


‘ : 7 _ > ’ . sey « 
ana Cnarees hie reihh a 


34 And afterwards, to wit, on Saturday, the ninth day of May, 
in the term and year last aforesaid, the following proceed- 


ings were had In sald court 1n sald Cause and ¢ ntered of record. LO 


MAVID WRIGHT’ lire ASSOCIATION OF PHILADELPHIA. 
Assumpsit 


(nd now,on this 9th day of May, 1885, come again the parties, by 
their counsel, and submit to the court the defendant's motion for a 
new trial, and the ceurt, having heard and considered their allega- 
tions and proofs and being sufhciently advised in the premises, 
doth order and adiudg Lhat the motion be overruled. and leave 1S 
given to the defendant to tender a bill of exceptions within sixty 


davs from this date 


And afterwards, to wit, on Thursday, the second day of July, in 
the year of our Lord one thousand eight hundred and eighty-five, 
comes the defendant and files in the clerk’s office of said court its 
bond to the plaintiff in this cause, which said bond is in the words 
and figures following, to wit: 


»~ 


Ow Know all men by these presents that we, the Fire Associa- 

tion of Philadelphia, as principal, and B. H. Ferguson, as 
surety, are held and firmly bound unto David Wright in the full 
sum of eleven thousand five hundred dollars, to be vaid to said 
David David Wright, his heirs, executors, administrators, or assigns; 
to which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, administrators, Jointly and severally, by these pres- 
ents. 
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Sealed with our seals and dated this the second day of July, 1885. 
Whereas lately, at the January term, 1885, of the circuit court of 
the United States for the southern district of Illinois, in a suit de- 
pending in said court between David Wright, plaintiff, and the Fire 
Association of Philadelphia, defendant, judgment was rendered 
against the said Fire Association of Philadelphia for the sum of five 
thousand seven hundred and fifty dollars and costs, and the said 
Fire Association of Philadelphia having obtained a writ of error of 
the said court to reverse the judgment in the aforesaid suit, 


36 and a citation directed to the said David Wright citing and 
admonishing him to be and appear at the Supreme Court of 


the United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Fire Association of Philad iphia shall prosecute suid writ of error 
to effect and answer all damages and costs if it shall fail to make 
good its said plea, then the above obligation to be void: else to re- 
main in full force and virtue 

FIRE ASSOCIATION OF PHILADELPHIA, 
By J. W. PHILLIPS, Att'y. [SEAI 
B. H. FERGUSON. sal 


Approved Lo operate aS A su persedeas July Ind. 1885. 
S. H. TREAT, 
Dist. Judge. 


Indorsed: Filed July 2, 1885. J. A. Jones, clerk. 


od And afterwards, to wit, on Tuesday, the seventh day of 

July, in the year of our Lord one thousand eight hundred 
and eighty-five, comes the defendant, by its attorneys, and presents 
to the court its bill of exceptions in this cause, which 1s signed, sealed, 
and made part of the record in this cause, and is in the words and 
figures following, to wit 


‘> 


Pe ' Rill ot Exceptions. 


Davip WRIGHT 
THe Fire ASssociaTION OF PHILADELPHIA. 


Be it remembered that on the trial of this cause the following 
proceedings were had. It was stipulated and agreed between the 
plaintiff and defendant, before the jury was impaneled, that under 
the plea of the general issue plead in this cause defendant might 
introduce any other evidence, which might be introduced under 
notice of special defenses. Thereupon, the jury being impaneled, 
the plaintiff, to sustain the issues on his part, offered and proved 
the execution of a the policy sued on, and read the same in evidence 
to the jury, the material parts of which are as follows: 

The Fire Association of Philadelphia, in consideration of one hun- 
dred and fifty dollars and of the agreements and conditions herein 

d—140 
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contained, does insure David Wright LO the amount of five thousand 
dollars, $2,500 on his two-story adobe and wood-stuceoed shingle- 
roof hotel building, to be occupied for hotel purposes, $2,500 on his 
frame-stuccoed two-story shingle-root dining-hall building 
ov (26x41), with one-story stuecoed ell (19x26) or kitehen build- 
ing, situated about five feet in rear of main hotel building. 
The above buildings are all situated on block 144, bounded by Ben- 
nett, Sixth, Hudson, and Seventh streets, Silver City, Grant county, 
New Mexico, special reference being made to his application, No 
406,025, which is his warranty, and a part hereof, $5,000, other con- 
current insurance on the hotel building in the Continental Ins. Co. 
of New York. In case of loss the assured agrees to pay one-half the 
actual expenses of an adjuster from the home office to Silver City, 
Grant county, New Mexico, against all such immediate loss or 
damage sustained by the assured as may occur by a fire to the prop- 
erty above specified, but not exceeding the interest of the assured 
in the property, and except as hereinafter provided for the terms of 
one year, from the eleventh day of July, eighteen hundred and 
eighty-one, at twelve o'clock noon, to the eleventh day of July, 
eighteen hundred and eighty-two, at 12 o’clock noon, the amount of 
loss or damage to be estimated according to the actual cash value 
of the property at the time of the fire, which loss or damage shall 
in: no case exceed what it would then cost to repair or replace the 
same, deducting therefrom a suitable amount for any depre- 
40 ciation of such property from use or otherwise and to be paid 
to the assured or his legal representatives, iis hereinafter 
provided, subject to the following terms and conditions: 

Warranty of the assured : The assured, by the acceptance of this 
policy, hereby warrant- that any application, survey, plan, state- 
ment, or description connected with procuring this insurance or 
contained in or referred to in this policy is true and shall be a part 
of this policy; that the assured has not overvalued the property 
herein described, hor omitted to state to this association any in- 
formation material to the risk; and this association shall not be 
bound under this policy by any act or any statement made to or by 
any agent or other person which is not contained in this policy or 
in any written paper above mentioned. 

This policy shall become void unless consent in writing is en- 
dorsed by the association hereon in each of the following instances, 
VIZ: 

If the assured is not the ‘sole and unconditional owner of the 
property, or if the interest of the assured in the property, whether as 
owner, trustee, consignee, factor, agent, mortgagee, or otherwise, is 
not truly stated in this policy, or if any change takes place in the 
title, interest, or possession of the property, except In case of suc- 

cession by reason of the death of the assured, whether by 
4] sale, transfer, or conveyance, in whole or in part, or by legal 

process or judicial decree, or if foreclosure suit shall have 
been or be hereafter begun, cr the title or possession be now or 
hereafter become in any way involved in litigation, or if this policy 
be assigned or transferred before a loss. 
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If the risk be increased by any change in the occupation of the 
building or premises herein described, or by the erection or occu- 
pation of adjacent buildings, or by any means whatever within the 
knowledge of the assured. 

Or if any of the following-named articles or compounds contain- 
ing any of them be kept, stored, or used in or on the premises herein 
described, any custom or usage of trade or manufacture to the con- 
trary notwithstanding, viz., benzine, benzole, benzine varnish, burn- 
ing fluid, chemical oils, fireworks, gasoline, gunpowder, naphtha, 
nitro-glycerine, nitrate of soda, oily waste, petroleum and products, 
phosphorus, rubber cement, saltpetre, spirit-gas, or any article sub- 
ject LO legal restriction. 

[n witness whereof the Fire Association on its part has caused these 
presents to be signed by its president and attested by its secretary, 

in the city of Philadelphia, this eleventh day of July, in the 
L2 year of our Lord eighteen hundred and eighty-one; but this 
policy shall not be valid unless countersigned by its duly 
authorized agent at Las Vegas, N. M. 
A. LOUDON SNOWDEN, Pres. 


Attest: JACOB D. LEE, Secretary. 


Countersigned at Las Vegas, N. M., this eleventh day of July, one 
thousand eight hundred and eighty-one. 


T. B. MILLS, Agent. 


And, further to sustain the issues on his part plaintiff, read the 
deposition of Joseph Lusigman, who testified in substance that he 
was twenty-three years old; resided in New Mexico; occupation, 
millwright and carpenter. He knew the plaintiff, who was gen- 
erally known as one of the firm of Wright, Roodhouse & Edwards, 
in Silver City, New Mexico, and knew the property that was burned 
as the Carrollton Hotel; that when that hotel was built he did the 
carpenter work, and had charge of the plastering and putting in the 
pipes which were intended to heat the house, and that when the 
hotel was completed he slept in it and kept his tools and baggage 
there; that when he repaired Wagner’s building, occupied by 
Samuel Exstein, in Silver City, he found two small cans of DuPont 
powder and one large can of blasting powder about a quarter full. 
I-xstein gave it to him and he took it to the Carrollton Hotel, where 

he had his carpenter’s bench on the ground floor, in the 
43 couthwest room of the building, which he was then using as 

his carpenter shop while working on the hotel, and witness 
used this room as a carpenter shop while he remained in Silver 
City ; that no one knew of this powder being there but himself; that 
he had charge of the hotel himself after Wright went East, and 
Wright told him to keep an eye on things around there. Graham 
was then working a mine at Georgetown, but witness did not know 
whether Graham had the general management of the hotel at that 
time or not. Witness carried the powder to the hotel on his own 
responsibility ; and he further stated that this powder, when he came 
to examine it afterwards, had been wet, was caked and in lumps, 
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and that parties who had intended to use it on a trip to Mexico re- 
fused to take it or to take their chances among the Indians with that 
kind of powder. The powder in the large can had also been wet. 
Witness threw out the two small cans and put the large can back in 
his chest. and then went toa sack he had in there which contained 
giant powder and fuse caps. The giant powder was the same as he 
had taken from the Carrollton quartz mill. He had intended to use 
it in some mines he had in the country. He pave to the parties 
who went into Mexico all but four sticks of the giant powder 

and part of the coil of fuse, and he gave them all the 
44 caps. The giant powder was only in his chest a few days 

before he gave it away to these parties. He had kept the 
same powder in a stone stable until he purchased a horse, but after- 
wards he removed the giant powder to his chest in the hotel. No 
one knew the giant powder was in there except himself and the 
party who went to Mexico. The other four sticks of giant powder 
and the remaining fuse he left on a window-sill in a room of the 
hotel adjoining the carpenter shop. At the time of the fire he had 
removed one tool-chest from the hotel, but his tent, pick, shovel, 
drills, and hammer, and the balance of his baggaye he left in the 
hotel, and also one tool-chest. Witness further stated that on the 
twelfth or thirteenth of Decem ber, ISS1, he quit sleeping at the 
hotel. Went there a few times afterwards to see about the tools and 
to get some if he needed them. He had the keys to two rooms and 
locked them from the inside. He left the keys in the key-holes. 
He was not at the hotel on the night of the fire, and did not know of 
it till six o’clock the next morning. 

On cross-examination he said he first went into the Carrolton 
hotel building upon authority of David Wright, who told him he 

could go and sleep in there, and he went in there after it was 
45 completed Upon the consent of David Wright. He was in 

there before and up to the completion of the building. After 
the completion he occupied and used a portion of the building for 
doing his work as a carpenter by David Wright's consent and re- 
mained there until he left by Wright’s consent. Witness supposed 
he took orders from Mr. Wright and Mr. Edwards alike with regard 
to the building after its completion. 

On redirect examination he said he know nothing about any 
transfer, and if there was any made he didn’t know whether the 
orders he referred to were given before or after the transfer. He 
said he believed Wright gave him the last order to go and put in 
the plumbing, but he did not-know who the owner was. 

Plaintiff also read the deposition of John J. Bell, who stated that 
his age was thirty-six; occupation, an attorney-at-law ; residence, 
Silver City, New Mexico; that he and his partner were the attornies 
of Wright, and after the burning of the building notified defendant 
of the loss, when he was referred to J. T. Dargan, of Dallas, as the 
agent of the company, with whom he corresponded. Dargan came 
to Silver City in February, after the fire, and told him he was an ad- 
juster for the defendant and also the other company with 
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which the building was insured, and he called for the 
46 ground plan and then for the plans and specifications of the 
building. The ground plan was furnished, and the plans 
and specifications being in the oftice of Meredith & Aleman, bankers, 


Dargan saw them there. ‘The witness offered to get Dargan a copy, 
but Dargan said it was not necessary. Dargan afterward wrote 


from Dallas that he was not an adjuster, and that he did not repre- 
sent himself as such, and then witness proceeded LO act according 
to the terms and req uiremetits of the policy. ‘The correspondence 
referred to is that attached to the deposition of his partner, ‘fe 5 
Wright. When witness was introduced to Dargan, Dargan said he 
had lost his carpet-bag, contarning valuable papers connected with 
this insurance matter, which he had left on the train, and he seemed 
very much distressed about the loss of the papers. Dargin said he 
wasan adjuster, but couldn't tell till after an investigation whether he 
would recommend the replacing of the building or settling the insur- 
ance. He would have to look around and see what could be done. 
Plaintiff also read the deposition of John Graham, who testified 
that his ¢ age Was forty-one; oc ‘upation, kee ping a grocery and live ry 
stable, and residence, Silver City, New Mexico. He knew Wright 
and was in his employ; went to work for the company 


47 in 1881 and worked about twenty months, mining a portion 
of the time and serving as watchman in what was called the 
Carrollton Hotel in Silver City. The same building was afterwards 


burned down. He had charge of the property and also of the house 
adjoining it on the north at the time of the fire. He was in bed | 

the house adjoining the hotel; had no knowledge as to the cause 
of the fire. About four o'clock on the morning of the fire a negro 
who slept in the hotel knocked at the door of witness and said The 
hotel is on fire. Witness got up, but,seeing no possibility of putting 
out the hire, he saved what doors and windows: he coul i, He knew 
nothing about any powder being in the building. Would not allow 
the men to keep a lamp in it even, but made them burn candles. 
Witness was at the hotel ev: r' night except the night of the fire. 
That night he was oul a little late and went to bed with one Wash- 


we 


Ington. A darkey ‘the name of Thornton and a Frenchman DV 
the name of [, usigm: ima, W ho plastered the hotel, were in charge of 
it by authority of witness. “I never gave Lusigman or any one 


else permission to keep gunpowder or other combustible material in 

or about the building, and never knew they were doing so.” 
48 Plaintiff knew Thornton. He was not in plaintiffs employ 

at that time, but he had been and was regarded as a good, 
faithful servant,and Thornton had privilege from witness to sleep 
in the hotel. Witness knew Dargan; had met him in Silver City 
and sworn to an affidavit and given it to lim. ‘The affidavit was 
about who was in charge of the property when it burned and as to 
how it was taken care of. At the request of Dargan witness had 
furnished plans and specifications, giving them to Robert Black. 
By instruction of Dargan witness also paid for them. Dargan told 
the witness he was agent of the companies, and Dargan was made 
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acq ui ainted po witness by Mr. Williams, deputy postmaster. Dar- 
Pat Sal | he came to get surveys ol the property. 

On peo hin at WILHeSS sald he entered the employ of the 
company on the seventh of January, ‘Sl. and remained in their em- 
ploy till after the burning of the hotel. Witness gave Lusigman 
and ‘Thornton the use of a room in the hotel in consideration of 
their having an eye on the property in his absence. Witness was 
shown a paper in the words and figures following, which he said he 
wrote, but claimed he just scribbled it off in his own office. 

| Wis watchman at tne Carrolton Llotel when it was in- 

1?) sured. Mr. Wright told me that I need not watch it any 

longer; that it was insured and hedid not care if it was burnt 

or not; that it was no good and he hoped that some one would burn 

it in order that he could get the insurance. S. E. offered J. 5S. three 

hundred dollars if he would burn it. J. S. said that he would not 

do it: that he must yet some one else. 1). Wright did not own the 

property. It belonged to W. R. & Co. (Marked Exhibit A to Gra- 
hams "at position 

Witness said the Carrolton Hotel was not occupied as a hotel at 
the time of the fir 

On re-examination witness said "" the writing, Exhibit A, was 
not written for any purpose at all, but was only a piece of serib- 
bling. 

On recross-examination he said that the initials S. FE. and J. 8. in 
exhibit A stood for just those letters. : 

Plaintiff also read the deposition of Wm. Chamberlain, who tes- 


tified that his age was fifty ; he resided in Silver City, and had 
known the plaintifl LWOo years. He knew the Carrolton Hotel that 
was burn. Witness lived about three or four hundred feet from 

the building. He had been living at the same spot for about 
50 eight vears. Witness was about the hotel nearly every day 

while it was being built, and thought the cost of construction 
was about thirteen thousand dollars. He regarded thirteen thou- 
sand dollars as the fair value of the building at the time it was 
burned. Witness thought there were two or three persons stopping 
at the building from the time the roof was put on until it burned, 
and that Graham was one of them; saw Graham there frequently ; 
was there the night of the fire, and saw Graham there. 

On cross-examination witness said he had nothing to do with 
building the new building, but. helped to put up the old adobe build- 
ing in 1572. 

k. BW ashington’s deposition was also read by pl: intiff, who tes- 
titied that he was twenty-six years old and lived in Georgetown, N. 
M. Witness was at the fire; was visiting in Silver City at the time; 
knew Graham, and saw him on the night of the fire, both before 
and during the fire. Witness slept with him that night. Witness 
and Graham slept in the office of the Carrolton Company, a little 
north of the hotel building. About two o’clock witness was awak- 
ened by some one crying fire. ‘The fire started on the second floor 

of the hotel and had burned through the ceiling of first story 
ol when witness saw it. Some persons had already arrived and 
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Graham and the witness tried to save windows and doors, 
and so forth. The room witness and Graham slept in was about 
eighty or eighty-five feet from the hotel, with a fence between, and 
was in the same block with the hotel. Witness thought that, on 
account of the scarcity of water and the condition of the tire when 
he discovered it, it could not have been put out. 

On cross-examination he said that to the best of his knowledge 
the hotel building had not been occupied as a hotel up to the time 
of the fire. The building in which they slept had no connection 
with the hotel, as far as witness knew. 

The deposition of John M. Wright was then read by plaintiff. 
John M. Wright testified that he was thirty-two years old and an 
attorney-at-law, residing in Silver City, where he had lived two years. 
Hie was one of the law firm of Bell & Wright,and as such had busi- 
ness with both the Continental and the Fire Association of Phila- 
delphia. He knew the hotel property before it was burned, but 
knew nothing of the fire itself. Shortly after the fire his law firm 
received a letter from the plaintiff requesting them to attend to the 
adjustment of the insurance upon the hotel property, but nothing was 

done until Mr. Dargan arrived in Silver City, representing 
OL himself Lo be anagent ol the lire Association of P hiladel- 

phia and of the Continental Assurance Company of New 
York. Witness and his partner answered all questions put by Mr. 
Dargan and furnished him every facility in their power to ascertain 
all the facts concerning the fire and the character of the building 
burned. Witness went with Dargan to the house of Meredith & 
Aleman, where documents which purported to be plans and specifi- 
cations of the building were submitted for Dargan’s inspection. The 
recollection of witness was that no exact drawings and specifications 
of the building were in existence. At Dargan’s request witness em- 
ployed an engineer, Mr. Swain, who, he thought, was to make draw- 
Ings of a ground plan of the hotel, according to the description 
given him by the builders. Witness thought the name of the 
builder was Joseph Lusigman. Dargan requested these drawings 
to be delivered to Robert Black, contractor and builder, as soon as 
possible after his departure. Witness complied, but took no further 
action until March14, ’82, when he wrote two letters—one to each of 
the insurance companies concerned in the loss in question. The 
letter addressed to the Continental Insurance Co. was here read 
and was to the effect that Bell & Wright, as attornies of the 
plaintiff, had met Mr. Dargan at Silver City and had fur- 
nished him every facility in their power to prosecute his in- 
vestigations, and they had given to Robert Black a ground plan of 
the Luilding burned, and they inquired whether anything more 
was needed, offering to give any reasonable data that might be re- 
quired. The letter stated that nearly two months had elapsed since 
the fire and further action was still awaited. ‘To this a response 
was received, which was read, to the effect, after acknowledging the 
receipt of letter above referred to, that if they had a claim against 
the company they were recommended to correspond on the subject 
with Mr. J. T. Dargen, of Dallas, Texas. A letter was then read 
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from J. T. Dargan, addressed to Bell & Wright, of the tenor follow- 
Ing, being dated April first. After acknowledging the receipt of 
their letter of March fourteenth, referred to them by the home othee, 
and stating that ho proot of loss had ever been received, according 
to the terms of the policy, and referring to the circumstances of the 
fire, the letter stated that a strict compliance with the conditions of 
the policies would be required, and they were requested to forward 
proofs of loss at the earliest convenience, as it was impossible to do 

anything in the matter until such were received. The letter 
D4 stated that notice of the loss had been forwarded to the com- 

pany as soon as it occurred, but that no prools of loss had been 
received. <A letter from Bell & Wright to Dargan & Trezevant, 
dated April 12th, was then read, to the following effect: That the let- 
ter of \pril first had been received; that they were not aware Dar- 
gan & Trezevant had full charge of the matter, and that their firm 
hame and place of business was unknown until made known in the 
letter referred to. It had been gathered from Mf. Dargan, while 
he was at Silver City, that he was acting as adjuster for the two 
companies, and it had been inferred he was acting directly from 
the home office; and, referring to the statement that no proofs of 
loss had been received, the letter claimed that Mr. Dargan had had 
his own way while at Silver City in adjusting the whole matter; 
had been asked whether anything further was needed. Full com- 
pliance had been made with all his demands, and it had been sup- 
posed that the adjuster while at Silver City had secured all proofs 
of loss himself, and that until the receipt of the letter referred to 
Mr. Dargan had been considered as the agent of both parties and 

not merely as the attorney of one, inasmuch as his expenses, 
DD by the terms of the policies, was to be borne by the coln- 

panies and their clients mutually; that it was well, however, 
an understanding had been reached so early; that they waived 
no right of their chent on account of anything which had thus far 
transpired; that George Henderson was then the agent of Mr. 
Wright and desired it should be stated explicitly what portion of 
the requirements had not yet been required with, for it was his 
understanding, as well as the understanding of Bell & Wright, that 
sworn statements had already been submitted in respect to the loss. 
The witness went on to state that the sworn statement referred to in 
the letter read was an affidavit made by Graham at the request of 
Dargan when the latter was in Silver City. The affidavit had been 
submitted, with full proof of- loss, at the time when it was supposed 
Dargan was acting ais adjuster directly from the home othice, and 
the witness explained that one reason why he was supposed to be 
an adjuster for the home office was that one of the policies con- 
tained a provision that the plaintiff in the case of a loss should 
bear half of the expenses of an adjuster to be sent from the 
home oflice. The witness said that the last direction Dargan 

gave was to furnish the ground plan to be made 
56 by Swain to Black, and the doing of that was the last 

action taken by Bell & Wright until the writing of the two 
letters, as above stated. To the letter last above read witness re- 
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ceived a reply, dated April 18, which was read to the effect follow- 
ing: That it was true Dargan had made such investigations as he 
saw fit while in Silver City, but that that did not relieve the plain- 
tiff from making the customary proof of loss, as required by the 
policy. The attention of Bell & Wright was called to the require- 
ment of the policy in this respect, and it was asserted that none of 
the rights of the companies were waived which required proofs of 
loss according to the conditions referred to; that the policies would 
show what proofs were needed ; that Mr. Dargan did not act as ad- 


juster or agent for both sides, and had never called upon David 


Wright to bear any portion of his expenses in going to Silver City 
and returning; that it was true that the policies stated that in case 
a settlement should be reached the assured should bear one-half of 
the expenses, but until then the plaintiff was not expected to make 
any advances on that account; that the sworn statement of Gra- 

ham. was in no sense such a proof of loss as was required by 
o7 the policies; that Dargan only took Graham’s statement as 

evidence he wished to perpetuate, and that Graham's state- 
ment did not relieve the plaintiff from hisduty. The witness then 
stated that in answer to the letter last read documents were pre- 
pared intended to cover the requirements of the policies, which 
documents were signed by the plaintiff and forwarded by express 
to Dargan & Trezevant, at Dallas, Texas. Of these.witness had 
kept copies. 

Plaintiff here offered proofs of loss, signed and sworn to by David 
Wright, representing that the building in question was insured on 
the eleventh day of July, 1881, and burned on the nineteenth of 
January following; that it was built for a hotel, but that from the 
time it was completed until it was burned it had not at any time 
been occupied, nor at the time of burning was it occupied, as a hotel. 
Proofs of loss were accompanied by a certificate of John 8. Rilea, 
magistrate, that Wright had sustained a loss by the destruction of 
the hotel by fire to the extent of $15,000 

Plaintiff also read the affidavit of Joseph Lusigman, which was 
in substance that the value of the property at the time of the fire 

was §$12.000. 
58 Witness stated that this affidavit had been forwarded at 

the same time with the other papers last above referred to. 
Witness further stated that at the same time was also forwarded an 
afidavit by John Graham, which affidavit was read and was to the 
affect that Graham was in the employ of the plaintiff to take care 
of and protect lis property, both real and personal, in Silver City, 
and that on the 19th of Janu: ry, 1882, the hotel property belonging 
to said Wright was burned and totally destroyed by fire; that he 
had two men employed by himself as the agent of Wright, who 
slept Inside and occupied the prem ses ; that these men were Occupy- 
ing the premises at the time and long prior to the time the same 
burned down, and that affiant was also about the premises nearly all 
the time, and on the night of the fire was sleeping in the premises 
adjoining on the north of the hotel; that at the time of the fire he 
did all he could to save the property and rescue it from the flames ; 
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that he did not know what caused the fire, but was certain it was 
not caused by or the result of any neglect of duty on the part of any 
one employed by Wright, the plaintiff; that he did not pr tend to 

be a mechanic, but believed that plaintiff's loss from the fire 
Ov would not fall short of fifteen thousand dollars; that, inasmuch 

as he had heretofore given i Dargan a statement of facts 
under oath pertaining to the matter, at the request of Dargan, he 
did not deem 1 necessary in the affidayit to state anything further. 

Witness further testified that he sent a letter accompanying the 
proofs of loss and afhidavits above referred LO, which letter was read 
by plaintiff and was, in substance, that the documents trans- 
mitted were thought to be in strict conformity with the requlre- 
ments of the policy, and that the whole thing appeared to Bell 
& Wright asa matter of supererogation, in view of their knowledge 
of the facts, yet they cheerfully acquiesced in. the caprices of 
great corporations ; that they stood upon two propositions, namely, 
the rebuilding of the hotel or otherwise the face of the policies; 
and, in conclusion, the letter referred to Dargan’s action at Silver 
City and to a _ letter received from the Continental Insurance 
Company of New York, from both which Bell & Wright inferred 
a disposition not to meet the issues squarely, and that if such i! 

ference were a mistake they were willing and would apologize. 
60 Witness stated that nothing else was sent to Dargan & 

Trezevant except a letter, dated June ninth, which was also 
read, the substance of which is as follows: That Dargan & Treze- 
vant’s letter of May twenty-fourth was received and had been care- 
fully considered, and, in connection with all the facts enveloping 
the business, together with their knowledge of what could be proved 
by reliable witnesses, they felt content to allow the matter to stand 
as it was, and that they felt that if compelled to bring suit it was the 
duty of Bell & Wright to retain all such matters of evidence as the 
insurers were fishing for, and they were fully satisfied thev had suf- 
ficiently complied with the policies. 

On cross-examination witness testified that the hotel building was 
not occupied at anv time, from the date of its com pletion until the 
time it burned, to his knowledge, as a hotel. His recollection was 
that a family occupied the eastern wing of the building and that 
John Graham slept in and took care of it, and that at one time dur- 
ing the summer J. L. Holland occupied one of the rooms; that 

Holland occupied a room in the second floor, and that when 
61 witness went to see him there, in the summer of ’S1, on sev- 

eral occasions he saw a woman and one or two children 
there who seemed also to be residing there, but he did not know by 
what authority they resided there and did not know positively that 
they did reside there, nor did he know of his own knowledge that 
Graham actually resided in the building. 

Plaintiff next read the deposition of John M. Ginn, who testified 
that he was forty-three years old; resided in Silver City, N. M., 
and that his’occupation was a lawyer; that he had practiced law 
since ‘66 and lived in Silver City since 1872. He had known the 
plaintiff three years. Witness testified that he himself had occu- 
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pied five or six public positions in New Mexico; had been probate 
judge of the county, United States commissioner, register in bank- 
rupicy, member of the Legislature, and mem ber of the county school 
board. Witness further testified that a little after the burn- 

62 ing of the hotel he was in La Mesilla, at the land office, where 
he was Introduced to a man by the name of Dargan, who ap- 
proached him on the subject of the burning of the hotel and asked 
him if he knew anything about the circumstances. This was at 
Ly Sit iihie Dargan told witness that he had left his valise in the sleep- 
ing car; that it had been lost, and that it contained valuable papers 
counected with this insurance; that he came representing the insur- 
ance companies and came from Dallas, Texas; that Dargan requested 
witness to accolipany him to the deputy sheriff to get ald in recover- 
ing his lost property, and that Dargan told witness he supposed the 
company would have to pay the insurance, but he intended to go to 
Silver City and inquire into it first, and he was considerably troubled 
about the loss of his papers. When witness returned to Silver City 
he again met Dargan, who informed witness that he had not recoy- 
ered lis papers, but that he could get copies enough to enable him 
to trunsact his business: that he was undecided as to whether the 
company would pay the insurance or rebuild the hotel and 

63 place it in as good condition as it was before the fire; that he 
thought the company could rebuild cheaper than to pay the 
insurance. Witness testified that Dargan represented himself as 
the agent of the companies, sent out to Silver City to adjust their ha- 
bility. Witness further stated that he himself was frequently at the 
lin company with Wright, Roodhouse and Edwards, or some 
one of them, or possibly all of them, because he was one of their 
attornies and interested in their ent rprise, and partly influenced also 
by curiosity to éxamine the buiiding; that he was frequently about 
the premises from the time of the completion of the building down 
to the fire, and was present when it was destroyed; that the reason 
he was there was because it was necessary either for himself or Mr. 
Bell, his partner, to advise the parties erecting the building as to 
whether or not they had conformed to the plans and specifications In 
the contract for erecting the building, and to advise them that 
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Od the building should be turned over by sending the keys to the 

parties for whom it was built. Witness testified that one room 
was Oc upled and possibl\ more Une was occupied by a colored 
man, and a man by the name of Graham was also in a portion of 
he premises; also that a ly by the name of Crawford was in 
one of the rooms fora while; that Graham and the colored man 
were both employed by the plaintiff and were employees on the 
premises ; that the building destroyed was built for a hotel by con- 
tract between Wright, Roodhouse & Company and Evans & Holt, 
but never was occupied by Evans & Holt as a hotel, for the reason, 
first, that they would not accept the keys, claiming that the plans 
and specifications for the building were not carried out; and, sec- 
ondly, because the firm of Evans & Holt were going to pieces and 
had no means to furnish the building as a hotel should be fur- 
nished. Witness was of opinion that the hotel was built in 
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accordance with the specifications in the contract for the erec- 
tion of the same. He also testified that John Graham 
65 was at the fire endeavoring to save the effects inside 
the building and to save the lumber of the windows and 
doors, window-sashes, and all effects stored in the room, 
and that Graham acted as a leader in trying to extinguish the 
flames. Witness testified that among the things he saw carried out 
of the burning building was a keg of powder. He said the facilities 
for extinguishing fire at Silver City were extremely poor, and he 
thought the fire started in the southeast corner of the building, in 
the second story. Witness did not know there was a keg of powder 
there before, and whether the keg. contained powder or not he knew 
only from information that came from others; that some gun or 
pistol cartridges which exploded in the fire after the building had 
nearly burned down. Witness believed the property belonged to 
David Wright at the time of the fire—such was his recollection— 
and he believed that John .Graham was Wright’s agent. Witness 
thought the value of the building was from ten to twelve thousand 
dollars. 
On cross-examination witness testified that he remembered 
66 definitely that Dargan represented himself as the agent of 
the companies, with authority to inquire into the cir- 
cumstances of the fire and its cause and to adjust, and that he was 
undecided as to what the companies would do. Of his own knowl- 
edge, witness knew nothing about where Graham slept, whether in 
the building or out of it, and all he knew was from general report. 
He never was in Grahain’s room, but saw him frequently about the 
building, and understood he was the agent of the owners and had 
charge of it. The building was not occupied nor used as a hotel at 
any time after July, 1881, up to the time of the fire. Witness stated 
that he used the term owners In his testimony in connection with 
the building — Benjamin Roodhouse, Shelton Edwards, and David 
Wright, but, to the best of his recollection, the property had been 
transferred to David Wright before it was destroyed by fire, and, 
according to witness’ best recollection, the deed to Wright was ab- 
solute in its terms, and if there were any private motives or secret 
trusts by which. Wright took the property other than as 
67 sole owner, such was not disclosed to the witness or Mr. 
Bell, his partner; that Shelton Edwards had stated to witness 
that he had a wife in Georgia. Witness knew nothing of the value 
of the building as a lumberman or as a contractor, and all he knew 
was in connection with the drawing of the contract for the building. 
Witness had built one house himself. 


Plaintiff next read the deposition of Charles A. Newton; who testi- 
fied that his age was thirty-three and he had resided in Silver City, 
New Mexico, since 1880. In the spring of 1882 he was introduced 
to a man by the name of Dargan, who said he was there.in the in- 
terest of the companies insuring the Carrolton Hotel, and wanted to 
ask the witness some questions regarding the fire. Witness declined 
to state anything until Mr. Williams bad assured him that Dargan 
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was the prope r person LO re piv to Dargan had told witness that he 

was il person sent by Line colo pany LO adjust the claims of the 
Hs policy-holders. Dargan asked witness whether w hie 1) he first 

saw the fire he thought it was of Incendiary origin, but wit- 
ness had declined to state so, when Dargan assured WILNeSS that if 
he would help him he would be very much obliged, as he was an 
adjuster and wanted to vel all the information he could \\ itness 
was pres nt at the burning of the hotel, and got there soon after the 
fire was discovered. He saw two persons standing in front of the 
building. He entered the room below while the fire was burning 
through the celling from the second floor. The hole burnt was 
about two and ii halt eet wide D three feet long. W itpess then 
went upstairs and tried to reach the room where the fire was con- 
fined, but the smoke was so dense he could hot get through. Wit- 
hess Came back ana Wenhl through the house lO the back door, 
burst it open, and tried to find an ax, when he saw Graham stand- 
Ing at the gate between what was known as the oflice and the 

hotel building and asked Graham for an ax and Graham 
69 said there was none. He then asked Graham for a bucket 

and Graham said there was none. Witness testified that if 
he had had an ax at Lue time he first went Upstairs he could have 
stopped the fire in a few minutes as it was at that time. In about 
half an hour a number of persons gathered about the building and 
saved such property as could be taken out of the lower story. ‘The 
tired burned quickly as soon as it had burned through the outside, 
and when the root caught re if was iin possible to Save It. W hile 
the roof was burning and the ceiling of the lower story witness went 
through: the lower part to find anything else that could be saved 
and found il keg of pow de r known as black powder ; also a cotlee 
sack containing eight or ten sticks of giant powder. These witness 
took LO the window, the Cill or keg he rolled out and the sack he 

threw out. When witness first saw Graham he was standing 
10 bv the vate. referred to, some seventy leet away from the 

hotel, looking al the smoke ais it was coming out of the roof. 
After witness inquired for the ax Graham said there was no use try- 
ing to save the building. Afterwards Graham hustled -round and 


assisted in getting some of the property out. After witness got the 


powder out he heard a shot and stopped to see where it came from, 
and in a moment there were fully half a dozen of them, and they 
were in an upper southwest room. Witness thought they were car- 
tridges, as the explosions continued for some time. It was cus- 
tomary for people to ke Cp fire-arms on the premises in that country. 
John Graham had the keys of the building one Sunday a short time 
previous to the fire, when witness was there, and offered to let him 
fo through the building, SO that witness took it for granted that he 
was In charge of the building, though he did not know. 
On cross-examination witness said it was perhaps fifteen 
71 minutes after he heard the cry of fire first before he reached 
the building, and it was some ten minures after he got there 
before he saw Graham and asked him for the ax and bucket. After 
witness spoke to Graham, Graham followed witness to the rear of the 
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building, Graham going on to the rear and witness going to the 
dining-room to break it in. Witness thought the fire could have 
been extinguished by proper efforts on the part af Graham when 
witness reached the building, as the fire was then confined toa small 
space in one room, and had Graham furnished witness with an ax 
he could very easily have extinguished the fire. The building was 
in close proximity to occupied residences in all directions. At first 
when he saw Graham, witness said, Graham was simply looking on, 
a fact which surprised witness, and, after a number of people arrived, 
Graham seemed excited and ordered the men to save the property. 
The building had not been occupied for hotel purposes at any 
42 time, to witness’ knowledge, between its construction and 
destruction. 

On redirect examination witness, when asked how he could have 
extinguished the fire with an ax, replied that he fuund the door 
Opposite the stairs to the left locked, and found the door on the right 
also locked, and that if he could have opened the door it would 
have relieved the smoke from the hallway, and that then he could 
have gone in and cut round the fire. Witness said if he could have 
got the door open in the room next to the room where the fire was 
he could have got into the room where the fire was. The doors might 
have been forced with the foot, but witness did not want to incur 
the smoke unless he was ready to work with an ax. 

Plaintiff further read the deposition of Robert Black, who testified 
that his age was forty-three, business a builder and contractor, and 
residence at Silver ¢ ity, N. M., where it had been for eleven years. 
Ile had had a coud deal of experience In building in Silver ¢ ‘ity and 

had built about three-quarters of all the houses there. Witness 

3 had nothing to do with the building of the hotel in question, 
further than furnishing about half of the building material. 
Williams had informed witness in the hotel that Dargan wanted to 
see him, and witness afterward met Dargan on the street in Silver 
City, about a month after the fire, when they went together to the 
post-office, where Williams was. Williams introduced Dargan as 
an adjuster of both the insurance companies. Dargan said he came 
there to adjust the loss, and wanted to know if witness was a builder 
and contractor, and if he could employ witness to estimate the loss 
and what it would cost to rebuild the building, stating that if the 
building could — be replaced for the amount of the loss he was in- 
structed by the companies to adjust it, and if the building could be 
replaced for the amount of the insurance he was instructed LO do SO, 
and even to doso if it cost a littl more. Dargan said he proposed 
Lo replace it if possible. The building referred to was called the 
Carrolton Hotel, and Dargan wanted to know of witness if he could 
get up plans. Witness replied that he had not time, and pre- 

74 ferred that he should get some one else. Witness said that 
Mr. Swain, with the assistance of Graham, made plans 
which, upon completion, Graham handed to witness, who started 
upon an estimate, but before it was completed Dargan said he had 
to leave in the morning, and that witness should hand his estimate 
on the building, together with the bill for his work, to Mr. Williams. 
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Witness did so. It was understood by witness that Dargan was agent 
for all parties concerned, but witness knew nothing further about the 
matter except that neither the companies nor Mr. Dargan had paid 
his bill. Witness did not recollect exactly the estimate he made, 
but thought it was ten thousand five hundred dollars, which witness 
thought was a reasonable estimate, and fifteen or twenty per cent. 
less than the building could have been built for at the time it was 
originally constructed. Witness thought the building in question 
cost to build between twelve and fourteen thousand dollars. He 
had never seen the plans and specifications since they were for- 
warded to the company. At the time of testifying witness was 
mayor of Silver City. He had had some experience for about five 
years in adjusting insurance losses. 
1D On cross-examinution witness said he never saw the plans 
and specifications on which the Carrolton Hotel was built, 
and he did not know whether the plans and specifications furnished 
by Graham and Swain were the same asthe original plans and 
specifications or not. Witness did not examine the building while 
in course of construction or after its completion so as to form an 
approximate estimate of the cost of its construction, but he would 
undertake to guess the cost within five per cent. of any building in 
the county. He did not know what the actual market value of the 
building in July, 1881, was or at the time of the fire, but stated 
that the question of location had a great deal to do with that of 
value. He said that the old residents objected to that locality, and 
the lessees, who were expected to take the property failed, and re- 
fused to take it, but witness thought if they had taken it according 
to contract the hotel was worth the amount he had stated as the 
cost. Witness did not know exactly the cost of the material 
76 used in the construction of the building nor the character 
and amount of it, but the hotel company paid him about 
three thousand dollars, and witness knew that material was bought 
cheap, and that Mr. Edwards was a very careful man, basing his 
purchases upon the best possible prices and getting all the com peti- 
tion among the dealers t throughout the county that he possib lv could. 
The finest and best material- used in the construction of the hotel 
were purchased mn Chicago and brought there via San Francisco 
and Shakespeare. It could not be had in Silver City. The same 
material could be had at a better price OF shipped ina much shorter 
time now than when the hotel was built. It would cost 20 to 50 
per cent. less now. 

Plaintiff further read the deposition of Thornton Turner, who 
testified that he was thirty-one years old; resided at Silver City ; 
knew the plaintiff and commenced working for him in January, 
1881, and worked for him the whole of that year. John Graham 
was in Wright’s employ Curing the same time. Witness was the 
second person that discovered the fire at the time the hotel burned. 
He was sleeping in the kitchen of the hotel, down-stairs on the 
lower floor, and had been sleeping there about a month before that. 
Mr. Edwards had told the witness he could stay there until they 
sold the property. Mr. Graham afterward told witness to go and 
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she p) in the kitchen of the hotel, AS he was cong to clean the 
ii house u} At the time of the fire witness was working for 
Hardee, up town; had no conversation with plaintiff about 
not occupying the premises any more than that plaintiff told wit- 
ness they would be back before long and employ him if he was out 
} employm« ni Witne =e had LO Key LO the kitchen of the hotel. 
A iad) DY ve name ol Sol MNO slept the re at the Satic time. and 
he carried thie Key to the K IL hen Solomon slent 1} the dining- 
| t in the kitchen. Solomon was the first to 


st 


room and witness slep 


v1Ve the alarm of fire at waked up the witness and said the hotel 
was on fire Then one could Just see a small hiolit shining into the 
dining-room window Witness ran over and waked up Graham 
and told him the hotel was on fire. Witness and this man Solo- 


mon got two buckets of water, went into the hallway and shoved 
the door, and it was open. They went to the top of the stairs, but 


could get no further for thesmoke No one else had got there then. 
\\ ILneSsS then went out on the street and pave a neral alarm of 
fire 
78 On cross-examination witness said he did not know Solo- 
mon’s first name, and did not know by what authority he 
was occupying the dining-room. He had been staying there for 
about a month. The house Grahatin occupied, belonging to the 
Carrollton Company, was some distance from the hotel, and was a 
private building where they all stayed when in town. By all he 


meant David Wright, Roodhouse, and Edwards. Wright and Ed- 
wards had (ONE Kast dbout two months before the fire 

Plaintiff turther read thi deposition oft (reorge Llenderson, who 
testified that he was thirty-nine years old and his business was a 
mining superintendent at Silver City; knew the plaintiff and 
Graham Graham had worked for Wright inthe millsand Ceorge- 
town mines. When the witness returned from New York he was 
appornted super! itendent of the mining property of thy C‘arrolton 
Mining and Milling Company. At the request of Edwards he gave 


Graham the use of a spare room in his house, which was the office 
of the Silver City Mining and Milling Company, formerly the Car 

rolton Mining and Milling Company, graham was con 
re stantly consulting with witness Graham acting in the 


ecapacity,of agent for Mr. Wright. Graham would speak of 


letters from Wright referring to the fire and other general topics 
Witness thought it was on March fourteenth he was appointed by 
Wright as agent, witha general power of attorney, and thereupon 
the agency of Mr. Graham ceased. Witness knew that Graham was 
considered agent at Silver City of Wright, Roodhouse and Edwards, 
from the fact that he recommended to these gentlemen the foreman 
of their mill, and the foreman was not entrusted to pay the hands, 
while Graham was, who acted in general as their agent. Witness 
was not in the city at the time of the fire. Witness was authorized 
by Wright and Edwards to pay the sum of a thousand dollars for 
the apprehension and conviction of the incendiary, and he had 
always tried to find out the person. The property rescued from the 
fire was worth less than a thousand dollars. At the time of the fire 
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Edwards and Roodhouse were in New York and Wright was in 
Carrollton, Illinois. as witness believed. At the time of the 

SU fire Edwards was organizing a stock company or something 
of that sort, in New York city, to furnish and run the hotel. 

On cross-examipation witness stated that Edwards authorized 
him to offer the reward of a thousand dollars for the apprehension 
of the incendiary, in New York, the same day or the next after the 
fire, and directed witness, as he was starting back to Silver City, to 
learn the origin of the fire, at the same time authorizing the witness 
verbally to offer a thousand dollars to find the person, and that 
afterwards, when told what Edwards’ had offered, Wright said he 
would stand by the offer. 

Plaintiff further read the deposition of Nathaniel Bell, who testi- 
fied that his age was thirty-six; he was a miner,and lived in Pinus 
\ltos, Grant county, N. M. He had been a dealer in lumber for 
four vears eleven miles west of SilverCity. He knew the Carrolton 
Hotel property that was burned down and had furnished lumber 
for the hotel building to the extent of about thirty-five or forty 

thousand feet. Witness theught he got between nine hun- 
S] dred and a thousand dollars for the lumber. Mr. Hartford 
furnished the timber. ‘Their value the witness did not know. 
ling during its construction, but was 


’ 


Witness was through the bulk 
not there after it was finished. He would judge the building cost 


between thirteen and fifteen thousand dollars. He did not knew 
the actual cash or market value OT the building at the time of the 
fire, as he didn’t keep posted on the inerease or decrease of value. 
The value of the ground he did not consider in bis estimate of the 
cost of the building 

Plaintiff further read deeds from Benjamin Roodhouse and wife 
and Shelton Edwards and wife to David Wright of the property In 
question, the material portions of which are as follows: 

Both deeds recited a consideration of seven thousand dollars in 
hand paid by David Wright and remised, released, and forever 
quitclaimed to plaintiff, his heirs and assigns, forever all title, inter- 
est, and estate, legal and equitable, in and to the following premises, 

with all the Appurte namces and hereditame nts thereunto be- 
S2 longing, situate, bounded, and.desecribed as follows, to wit: 

Lots number one, two, three, four, five, six, seven, eight, nine, 
ten, eleven, twelve, thirteen, fourteen, fifteen. and sixteen, in block 
number fifty-nine, as authenticated by the Kidder survey, and bloék 
number one hundred and fourty-four, as designated by the new sur- 
vey of John R. Frazer, located in the town of Silver City, Grant 
county and Territory of Ni Ww Mi xK1cO. 

he date of the deed from Rood house and wife was May ist, 1SS1, 
the date of the acknowledgement of the signature of Roodhouse being 
July second and that of his wife May thirty-first, 1851. 

The date of the deed from Edwards and wife was May lst, LSS], 
and the date of the acknowledgement of the signature of Edwards 
belng July second and that of his wife May Slst, 1581. 

The signature of Mrs. Rood house was acknowledged before l.ean- 
der R. Lakin, county clerk of Greene county, and that of Mrs. Ed- 
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wards hefore Seth a Hanchett. clerk of the probate court of Cook 
county, Illinois, while the signatures of Roodhouse and Kd- 
83 wards themselves were acknowledged before James Corbin, a 
notary public of Grant county, New Mexico. Defendant there- 
upon in Op n court conceded that the title of the property insured 
and the real estate described in the deeds of Kdwards and Rood- 
house to Wright was in Wright, Roodhouse, and Edwards at the 
date of those de ds 
At this point plaintiff closed his testimony; whereupon the de 
fendant, to establish the issues on lis part, introduced and examined 
certain witnesses, who, having been first duly sworn, testified as fol- 
lows: 
De fendant's Nid 


Defendant first introduced Ichabod M. West, who testified that he 
was acquainted with David Wrght and Mr. Dargan; had known 
Wright since the latter part of ISSO, at Silver City, N. M. Witness 
lived in Silver City from October, ’80, till about August 17th, 1881. 
He knew all the members of the firm of Wright, Roodhouse & Com- 
pany and had business relations with all of them, more or less, hav- 
ing worked for the company in charge of the construction of their 


quartz mill, and he was with them in the house a great deal. They 
had their office at first 1n the Johnson building, which was 
84 afterwards a part of the Carrolton Hotel, after which their 


office was in the Frazier building. They had another office 
down near the Carrollton Hotel, built about the time the hotel was 
being built. Witness made the plans and specifications for the 
Carrolton Hotel at tlie instance of Shelton I:dwards, and talked 
them all over with Wright and Roodhouse in the back room. The 
hotel was built for Wright, Roodhouse & Co. Witness was an en- 
gineer and followed pre neral construction; understood making draw- 
Ing plans, specifications, and estimates. He commenced the draw- 
Ings for the Carrolton Hotel in March, ’S1. They decided to build 
the hotel in March. They acquired the ground from one J. R.John- 
SOT) in Nove mber., ‘SO ‘The hotel occupied a part of the bl ck, but 
did not cover half of the ground purchased from Johnson. Witness 
understood from Wright, Roodhouse & Edwards that they paid near 
three thousand for the house and block. The house then on the 
ground was adobe and formed afterwards a part of the hotel. Adobe 
meant made of brick sun-dried, about four inches thick and 

twelve inches long. The plan included the adobe building, 
85 which was then there, to which was built an addition on the 

ground floor, and ontop of all was put another story, making 
the complete hotel. The new part was stuccoed—that is, lathed 
and plastered inside and out. The lumber used in the building 
consisted of studding, flooring, and rafters, but there were no weather- 
boards nor ceiling. Witness’ original estimate of cost was sixty-one 
hundred dollars. He thought the building cost something more 
than the original estimate, for other work was put on to the extent 
of a thousand or twelve hundred dollars. Witness heard Wright 
say that the building cost him more than the estimate, but Wright 
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did notsay how much more. The contract price for the lumber in the 
mill-louse was Lweltys -four dollars and seventy-five cents a thousand, 
delivered on the ground. It took between twenty-five and twenty-six 
Lhbousand feet ol rough lumber for the hotel, net to speak of finishing 
lumber. Other lumber was used to the extent of thirty-five thousand 
feet. Flooring cost thirty-five dollarsathousand. Witness thought 

the whole property on the first of July, 1881, was worth nine 
86 thousand dollars and the hotel building was worth from eight 

to nine thousand without the improvements that had been put 
there, including some walls put up on the outside with a stone fence 
around. Witness had lived in the West about thirty years and was 
familiar with the building materials and buildings in that country. 
he hotel it} qu Sstion was be ing built for use as i hotel by Holt and 
vans, under a contract to take it from Wright, Roodhouse and Ed- 
wards when finished. ‘They were to take the whole hotel property. 
When the hotel was finished witness carried the keys to Holt and 
evans, at the request of Shelton Edwards, about the last of June or 
the first of July. Witness did not think the property had been in- 
sured at that time, but it was then completed. He understood that 
it was Insured after the first of July. He had heard Wright speak 
of it. Holt and Evans refused the kevs and witness returned them 
LO Wright. At the time witness tendered the keys Holt said he 
didu’t want them, as the hotel was not what he contracted for, and 

witness reported the reply to Wright. Witness did not think 
S7 Wright made any reply when intormed what Holt had said, 

but took the keys. Whitness heard a conversation between 
Wright, Roodhouse and Edwards about transferring the title of the 
property to Wright; the conversation was in the east room of the 
udobe building and concerned the trouble they had about the prop- 
erty which they had transferred to the Carrolton Milling and Min- 
ing Company, and about Mr. Edwards having a difficulty in getting 
his wife to sign the deed so as to get it back in time, and they thought 
it would be better to transfer the legal title to Mr. Wright, as he had 
no wife, and then if transferred at any time the transfer could be 
made without waiting for the signatures of Mrs. Roodhouse or Mrs. 
lidwards. Witness heard them speaking about this at different 
times and as late as April, ‘Sl, at which time the hotel was being 
built, and an arrangement had been made to transfer it to Holt & 
Kivans when completed. | ne note proper covered about eighty-odd 
feet in length by forty-two in width, which was only a small por- 

tion of the block. Mrs. Roodhouse and Mrs. Edwards were 
SS not at Silver City at that time. Witness heard a conversa- 

tion between Wright and Edwards in front of the Carrolton 
Iluouse, when they were speaking about the hotel not being taken, 
when Edwards said if Tom Holt did not take the hotel according to 
agreement and pay for it the insurance companies would, and 
Wright in reply said, You sivouldn’t talk that way; it will get us 
into trouble if the building is burned; very indiscreet to talk that 
way. ‘This was in July, about the time the keys were refused by 
Holt, and they were talking about that fact. Witness did not work 
fur Roodhouse and Wright after the first of June, but did for Ed- 
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wards. He did not know whose agent Graham was. Graham was 
working for Wright, Roodhouse & Edwards on the 7th of January, 
as far as witness knew. Witness put in some pipe at the hotel, at 
the direction of Kdwards, about the middle of June. The re were no 
stuccoed walls in the building. Stucco is made of lime, plaster, and 
marble dust. The specifications called for such work, which was 
put on of lime and sand and rubbed down. ‘The studding, floors, 
roof, and joists were of wood, and outside and inside lathed ; 
Si! inside plaste Ie d and finished and outside plastered and rubbed 
aown. 
On cross-examination the witness said he went to work for Shel- 
LON Kdwards about June, ‘Sl, when he was em ployed about the 


mine. Wright and Roodhouse were there frequently, but witness 
was not working for them. Wright was around frequently. Rood- 
house was not there so much. Wright left to gO back to Carrollton 
about July. Witness remained in Silver City till the seventeenth 


Ol August, and then went to San l'rancisco: then to San José, Gaute- 
mala. Witness got back to San Francisco about the tenth of Feb- 
ruary, 82, remained there five days, and then went to Portland, 
Wregon ; thence to Lake Penadril, Idaho: thence to Deer Lodge, 
Montana; thence to Phillipsburg, Montana: thence to Butte City, 
where he remained about ten days. He next went to Bidford Can- 
von, Idaho, and stayed there about two months. He then went to 
Lehigh Junction, and was there until the fourth of August, ’S2. 
He then went to Salt Lake, and from there to Oode n. Ile then 
went to Denver; got there about August, 82, and remained five 

days. He then went to Ruble, where he stayed twelve 
1) days, and thence to Deming, N. M., and from there to Silver 

City, where he arrived 1n September. There he stayed four 
or five days, then went back to Deming, and from there to Albu- 
que rque, where he sta ye d until the last days ol Septem ber. rom 
there he went to Nut Station, on the Topeka & Santa Fé road, and 
was there till in December, when he went to El Paso, Texas. From 
there he went to Fiesta, and from there to Texarkana, where he re- 
mained four weeks. He then went to Longview, Texas, and from 
there to Jefferson: thence to Austin and back LO Jefferson - thence 
he returned to Austin and went to San Antonio: was in San An- 
tonio about’ a month lle then went back Austin. This was in 
the last Ol April, SS lle then went back Lo San Antonio and 
staved there until June, 83. He then went to Washington city 
ror SIX days, and thas Ih Fe turned LO Austin, from w li nce he went to 
Dallas, where lhe had remained most ol the Lime since The first 
work of witness in Dallas.was to put machinery in the elevator. 
Hle was at Waxawatchie twelve days and then returned to Dallas. 

[lis family never lived in Dallas. Witness had been in 
9] kort Worth SOTne and ut Dallas ever since, except in rolng 

back and forth; had been in the construction of the new 
Windsor Hotel after the middle of ebruary. His family was 
In Boulder City, and, he thought, bad been there all the time. 
Witness went to Silver City about the last of October from Tomb- 
stone, Arizona, where he had been about a month, and to which 
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place he went from San Francisco; that was in 80; went from San 
Francisco to Portland: went to San Francisco from Ogden at that 
time, to which place he had come from Denver, and to Denver he 
had come trom Lye ulder City lle cume trom New York CILY LO 
Boulder City; had been in New York a few days—not so long as — 


week; was in Black Hills from 1575 to July, ‘S0—not all the time, 
but was In and out lle was mining and mill-building: knew 
Shelton Edwards at the Black Hills. The first he knew of him was 
in the winter of ‘77 and ‘8, when he was not mining but keeping a 
saloon ata place called Ventral Before rong to the Black Hulls 


_ 


in 7O witness lived in Boulder City, to which place he went in ‘73 

or 4 from Kansas City, Missouri, to Denver, and from Denver 
WZ to Boulder City Witness did not know that he could fix 

the date when lhe ist Saw Wright In Silver ¢ LV, but thought 
it was in the month of Jul Witness did not know that Shelton 
Edwards held a power of attorney from Wright. [Edwards died in 
New York March both. SY2. as witness recollected \\ iLness was 
first in the emplov of Edwards June first, 51; was not employed 


bD\ him aL anv time ntiter tie fil: Was then employed ror Kdwards 


about a month or more \\ itness thought kodwards had property ; 
the mrs tiimne he asi Vy | ri) ris talked oO Witt ~~ about directing ti 

, : : 1} ne ° 
quartz mill. He had an interest in a quartz mill in Silver City, 


} } ‘ ] | s7 ; 
but did not know that he ever rota nickel outotl it He made some 


monev out of a sale of a portion ofa silver mine a mile trom Sliver 


(‘ity In relation to the hotel. the lots were elightv-odd feet long and 
between forty and forty-two feet wide in the widest part. Kitchen 
and dining-room were built separate, four or five feet from the matin 
bullding, connected by a 4 ry above \\ lLtness did hot draw the 
plan hor thie RILCIICI an shingles IO! the butlding cost 
5 about two thousand rs: thev were all received through 
Meredith & Alert Witness could not state how manv 

rooms there were iT) ey but is nearly is his recollection 
went, there were thiurt 

On redirect examinat witness said that on his journevings 
as described he was par' | time working at building and part 
oO} tiv Litre 7 ne not y \\ Liiess understood that kdwards Wis 
a partner in the business with Roodhouse & Wright at Silver City, 
and was such at the time the | rilding of the hotel was begun, as he 
understood Witness m e the estimates at the instance of Mir. 
Kaiwards. He knew that Edwards out there always had money. 
lle knew he had ui Siivel CK made of silvel which he rot irom 
Some private Mmividua i wh eh was worth he arly three thou- 
sand dollars 

On recross-examination witness said the brick came out of a mill, 
but he did not think it cams it of anv mine. 


This witness, being recalled the next morning, said that the build- 
Ing which contained the dining-room constituted between twentv- 


’ 


five and thirty per cent. of his whole estimate, while the 
J main building constituted from seventy to seventy-five per 


’ : j 
: 


cent. Witness during all his travels had supported his wi 


> 
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and family. He hada boy at Dallas who was between eighteen 
and nineteen years old. 

(On recross- xamination witness said he had not seen his wife 
since 1880. ‘The number of his children was not less than eight, 
married and all. The doors and sash used in the hotel building 
were made in Chicago: could not tell what they cost. 

The next witness called by the defendant was J. T. Dargan, who 
testified that his residence was Dallas, Texas, and business that of an 
Insurance agent, representing five companies In the South west, among 
which were the Continental of New York and the Fire Association of 
Philadelphia lle had been in the business between twelve and fil- 
Leen years, and had been “ul Dallas. he thought, pretty hnea;¢r twelve 
years; had been in the business of fire insurance exclusively. The 
first he knew about the property in controversy was by daily report 

from the sub-agent at Las Vegas, N. M., 'T. B. Mills, giving 
Q5 an account in the order of business. ‘That report was accom- 

panied with an application, which witness had since lost, to- 
gether with his valise and other papers, while on his way to Silver 
( Ly. Witness had made ev ry effort he could to recover the valise 
and papers—had offered a reward and spent two days in search, but 
without success. Witness said he remembered the points in the 
‘lp ] lication, that he thought Important, pertaining to the loss, as he 
had compared the application with, the policies, and shortly after 
the loss had recalled and inade iL [ile morandum of whad at could 
remember. Question ten in the application, which inquired, Are 
the premises directly under the control of the occupant, and for 
what purpose ¢ lf not, give full particulars “as to Occupancy and 
control—witness answered as follows: To be occupied within sixty 
days as a hotel by tenant. The value of the property as set forth 
there was ten thousand on one building and five on the other, the 

total value being stated at fifteen thousand dollars. ‘To the 
OG question whether there was any other insurance witness said 

the application answered, none; and as to title the answer 
was, fee simple, without any explanation. The hamMe son d Ol} the 
application was David Wright, and the date July first, Sl. On the 
back of the application was a statement in writing as follows: Party 
leaves in a few days for the Kast to buy furniture and fit up the 
hotel lt) business style.—David Wright. Party was not named, 
To a question, Suppose the application had said the building was 
to be vacant? witness replied risk would not have been taken. At 
Silver City witness hunted up the deputy postmaster, whom he had 
known before at Dallas, and of Bell & Wright he inquired the value 
of building and circumstances of loss, interviews there being almost 
entirely with Le iI. Mr \\ illiams, he thought, introdueed him to 
the firm who were acting for plaintiff. Witness went to see policies 
deposited lh a safe, and apparently not under control of Bell WV 
Wright, but of Graham—at least, Bell & W right did not appear to 

have them in their possession, though they might have had 
i access to them. Witness told Bell & W right that he came to 

investigate, and if possible Lo adjust the loss, but that he 
never told them that he came merely as an adjuster for both parties. 


, 


THE FIRE ASSOCIATION OF PHILADELPHIA VS. DAVID wricat. 39 


He was introduced as a general agent by Mr. Williams of the insur- 
ance companies, and to thie best of his recol| ction his power was 


never discussed The first man he met representing Wright was 
Graham, with whom he conversed about the loss, and had frequent 
interviews while ther Witness took Graham’s affidavit. As to 


w he thre r witness rst spoke LO black or to Bell WX Wright he did not 
know. but he let them know he wanted the data connected with the 
construction of the building, so as to arrive at the value of it, and 
11) that VIEW he wanted the plans and specifications, but it never 
asked for the cround plan, as he saw that for himself when he went 
and examined the location. Bell & Wright said there were plans 
and specifications on file with Aleman, and witness, introduced by 
Mr Bell, h } thought, went over and ask d to see the ir. The 
QS plans and specifications were shown him, but he was not 
allowed to take them away, and after he had been allowed to 
look at them for a few minutes they were rolled up and put back in 
the vault. Meredith or Aleman claiming them as their property , 
and saving that they had some trouble with the hotel firm, and 
therefore could not risk letting the papers go. The policies being 
exhibited to witness were recognized as the papers he saw in Silver 
City, where witness pointed out to representative of Mr. Wright the 
clause as to furnishing proofs of loss and plans and specifications. 
Witness had asked Williams who would be a Food builder in town 
Bell said that West & Lusigman were both absent. and witness was 
introduced toa man named Black, running fl planing-moill, who 
sald he had furnished SOviiie of the material ior ihe hotel building, 
and witness told Black that after he got the plans and specifications 
he would call on him for an estimate upon them. Black volun- 
tarily told witness that the hotel building was worth five 
wo thousand dollars and not over that. Witness told Bell WN 
Wright distinctly that he denied lability on account of the 
ir Ss. W itness never recelvt d f ither plans or specifications or proots 
of the loss, but did get what purported to bea bid from Black, which 
wis contained in about thre eC lines. As to Mr. Ginn, whose deposi- 
tion was read by the plaintiff, he was introduced by the sheriff at 
Deming to a man, and when he got to Silver City he had mentioned 
it, but bad not thought of it since. Hie could not have told Ginn 
that he intended to pay the loss before investigation. Witness 
denied having said to anybody in Silver City, after learning the 
circumstances of the loss, anything whatever that waived the rights 
of the companies. When witness visited Silver City he had to use 
stage from Deming fifty or sixty miles. He admitted the corre- 
spondence which had been read between himself and the firm of 
Bell & Wright, but said he had received no instructions to settle 
the loss, 
On cross-examination witness claimed to have produced theexact 
language of the application as near as he could, and that he 
100» =had done it not entirely from memory, but partly from a 
memorandum made at the request of Phillips & Stuart, coun- 
se for the companies, shortly after the loss occurred. The copy 
from which witness testified in court had been prepared within 
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thirty days, and the witness finally admitted even within six days 
previous, at the Southern Hoiel. in St. Louis. 

Defendant next called Osear W. Williams. who testified that he 
was now living at Fort Stockton. Texas. but in 781 and ’2 he lived 


in Silver Citv, N. M Ile had been ‘educated as a lawyer, and went 
from Carthage, Hancock county, Ilinois, to Dallas, Texas, first, and 
thence to Silver City, N. M., in 1880 In ISS] he was deputy post- 
master at Sliver ll ind ConLnu d to be so for about two years, 
lle Knew of the Carrollton Llot and also Ol the firm who butlt if _ — 


a firm which. he judged from the remarks of the members, was com- 
posed of David Wright, Benjamin Roodhouse, and Shelton Edwards. 
He got acquainted with those persons in the spring of ’81. They 
had a mine and mill at Silver City and built two buildings there 

neal each 0) her Oli Live Carrollton [lotel. and the other 
LQ] called rne Dorse \ piace, he believed They were engaged mn 

litigation, but,so far as witness knew, not in the spring of ‘81, 
and all the WilLhess Kr W as to that Was that he had issued iit) attach- 
mentin January. SZ. as deputy in. the othee of the United States 
clerk ther Witness would suppose the Carrolton Hotel was com- 
pleted in June or July, 81,and he saw it at least every two days and 
knew that it was not occupied, opened to the public, or furnished as 
tever. After the building was finished 


a 


cl hotel ul ‘Lt \ LItiiye wihia 
witness knew that Edwards gave directions to Graham in r spect to 
if Witness had met My Dargan in Dallas, Texas, some time in 
79. and saw him in &S ive r City about a month after the fire, when 
he took him up to see Bell & Wright: could not recall what was 
said. Witness also introduced Dargan to Black, but Dargan did 
not employ Black in his presence to do anything, though some ref- 
erence, Which he did not remember, was made to plans and & specie 
cations. but which witness thought was to the effect that it would be 


i i ies ; ¥ } aa \ . . ,% ‘ . 

diflhicult to get plans naspecinecations, vecause they were in the dr 
of persons who did not want to give them up, ne tga 

* © i . ¥ ie -_ } j 4] 1; Sos : . 
102 the DuUlLLdIng was DUIL a LIbtie differently Irom the pris Nir 


biack, as witness remembered, was to deliver to witness an 
estimate base (| wWpon whatever pi ils and specifications he could ret 
upon the building, but Mr. Black never handed witness an estimate, 
though he did hand him a bid, which was in writing, and which 
the witness handed beck to Mr. Black afterwards, though not till he 
had forwarded it to Mr. Dargan, who returned it, saying that what 
he wanted was not a bid, buta detailed estimate of the COSL. (rra- 
ham had slone d A statement alt , eady prepared and attached LO it 
his affidavit before the witness as a deputy clerk. Mr. Dargan had 
told Graham that he wanted the paper for future use. ,Witness did 
not think Dargan used the term adjust much, because that was a 
term new to him at the time, and wituess thought he would have 
remembered it. Dargan came from Deming to Silver City, 55 miles, 
by stage. ‘There was no railroad to pie Cit y then. The railroad 
was built there in vanuary, ISS3, or 1 if tery 1SS3. 
Here defendant read the deposition ‘of T. B. Mills, with the excep- 
tion of the last answer to the last question, which was withdrawn. 


Mr. Mills testified that he was forty-three years old, his occu- 


THE FIRE ASSOCIATION OF PHILADELVHIA VS. DAVID WRIGHT. i] 

LOS pation real estate and bond broker. and his residence Las 
Vegas, N. M. Witness knew the Continental Fire Insurance 
Company and the Fire Asso: iation of Philadelphia, as he had been 


the agent for two vears, and he knew David Wright through his 
application for Insurance: in July and August, ’S1, he lived in Las 
V egas and was engaged In the Insurance and real estate husiness, 


and in July of that year he received an application from David 
paki igin Seo T. Park Butcher, on a hotel in Silver City, the 
alue of which, as set forth in the application, was fifteen thousand 
delta Gal he asked for ten thousand insurance.. The application 
was fuily and clearly filled out and signed by David Wright. It 
was written upon a blank of the Fire Association of Philadelphia. 
lt stated that the prope rty was unenece um bered in every way, and 
was to be occupied as a hotel within sixty days, and also that at the 
time the application was made the party was just leaving for the 
North to buy furniture to fit up the hotel; that it was very valuable 
and paying property, and that there was no fear of incendiarism. 
Upon this sap plication witness issued two policies of five thon- 
104 sand dol irs each- nein the ‘ire Association of Philadel- 
phia am one 1n as (‘ontinental Fire Insurance Co. of New 
York. The application was madea part of each policy. The ilp- 
plication was signed by David Wright and forwarded by witness to 
Dargan & Trezevant, State agents for the companies named, at Dal- 
las, Tex., together with the monthly report of the witness respecting 
the two polic les in ql uestion. Witness stated that | oe Wrght in 
his ap pli ication claimed to be the owner of the prope rt 
The defendant also called David Wright, who 1 dentified the deeds 
heretofore referred to in tunis record by Shelton Edwards and Benja- 
min Roodhouse to himself, but was unable to testify as to the hand- 
writing of the signatures. Witness was in Silver City on the second 
July, 81, but has no personal knowledge as to the writer of the 
eeds, though he thought they were written by Edwards. 
At this point defendant rested 


oO] 
’ 
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Plaintiff in rebuttal went upon the stand and testified as follows: 


Davip Wricurt recalled 
Plaintiff testified that on the first of May he contracted -with 
Roodhouse & Edwards for the property—first of May, ‘81. He 
made application for insurance in the Continental Insurance Co. of 
New York and the Fire Association of Philadelphia, the same com- 


panies whose policies were pelng sued Ol. The best of witness’ 


recollection —that the entire cost of the building in question 
LOD was $14.000—of both bull lings—and witness further testified 


that an ell kitchen was put on afterwards by himself, which 
cost about $1,300. Plaintiff further testified that at the time of 
the issue of the policies to him the buildings were worth the amount 
stated in the application. Plaintiff denied any such conversation 
with Edwards as that detailed by the witness West, to the effect 
that if Holt & Evans didn’t take the property the insurance com- 
panies would. The plaintiff also testified that he gave Edwards a 
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power of attorney LO look alt iT the ; property alte r plamtiff had COll- 
tracted for it and during plaintiff’s absence. “I did not know any 
powder or other combustible material was kept in the hotel and 
never gave any or permission LO keep it there. lf am the sole 


owner of the entire hotel property and grounds; never parted with 
it since | bought out Roodhouse & Edwards, in May, 1881. ‘The 
sash, doors, windows, and finishing lumber for the hotel were bought 
in Chicago, Ill., and had to be shipped from there to San 'ran- 
cisco, and from San l’rancisco Lo Shakespeare, and hauled from 
Shakespeare, sixty miles, by wagon to Silver City, N. M. Shakes- 
peare was the nearest point to be — by rail. Flooring and 
dressed lumber were dear in Silver City all the time, because it 
had to be shipped from the East in that round-about 
106 way. The furniture and supplies for furnishing the hotel 
could not be bought in Silver City. Such things had to be 

bought in the East and shipped round San Francisco and Shakes- 
peare. t would take all of six months LO gel the furniture to the 
hotel. Holt & Evans never gave up their contract and refused to 
occupy the oul iding until the latter part of July,1881. It was hard 
to lease it then.” 

At tthis p olnt P laintiff rested, the testimony was announced finished’ 
and the case closed. 

The court adjourned to nine o'clock a. m. on Monday 

On the reconvening of the court thre plaintiff proposed LO fo Upon 
the stand agall LO testify with regard t o the form of the Mie lication, 
whereupon defendant objected. The court overruled the objection ; 
Lo which action of the court defendant then and there excepted. 

Plaintitf then testified in substance as follows: 


DAVID WRIGHT recalled: 


Plaintiff said that, to the best of his recollection, the application 
in question contained no statement at all with ‘pamigegy to the occu- 
pancy of the hotel, only that it was to be used as a hotel. To the 
best of Wi tness’ recollection the tte! respect in the ap- 
plication read as it reads in the a [t didn’t state: anything as 

to the occupancy, only that if was to be used asa hotel. 
L107 (On cross-examination witness had no recollection of lan- 
guage In the application to the effect that the building was 
to be used as a hotel within sixty days, and, to the best of his memory, 
he would say it was not true that it did SO state. 

On redirect plaintiff stated that he had first made known the 
fact of his recollection about the application since the adjournment 
of court on Saturday and between four and five o’clock on Monday 
morning, at the train. 


Here the plaintiff rested and both sides announced the ease to 
be closed, and the foregoing is a true statement of all the testimony 
offered in the case. . : 

After argument, and before the case was given to the jury, the 
court was asked by the defendant to give the following instructions 
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to the jury: That, in view.of the provision of the policy that the 


building was to be occupled as a hotel, the law implies the contract 
to be that it should be occupied within a reasonable time thereafter, 
and the fact, sworn to by 1 pia tiff, that between the llth day of 
July, the date of the POLCcy nd the 19th day of January, the date 
of the burning. the building had not been and was not at the date 


of the burning oc upled asa hotel constituted such a delay in the 


Lime of occupancy as was unreasonable and such as in law avoids 
the policy, and the verdict of the jury upon that ground should be 
for the defendant 


This instruction the court refused to give: to which refusal the 
detendant thy n and there at the time excepted. 


LOS The court thereupon instructed the jury as follows: 

The Court: Perhaps the most important point in the case is the 
use of this building as a hotel. ‘The policy provides that the appli- 
cation of the plaintifl for insurance shall be considered a part of the 
policy The appli ation has | n lost and cannot be produced. The 


defendant, the insurance company, contends that the application 
provided that the building should be oceupied as a hotel in sixty 
days. The plaintiff insists that there was no such limit. The jury 
are to decide from the evidence that has been heard on the subject 
what the provisions In the application are. If you should come to 
the conclusion from all the evidence applicable to the subject that 
it contained a provision that the building should be used for a hotel 


in sixty days, then the plainulf would not be entitled to recover, 
because, when the building was burned, it was not operated as a 
hotel 

This is all I am inelined to say on that question 

There Is a question made about the title to the property. The 


evidence shows that the leg title was in the plaintiff from the 
other gentleman, owners with him. That is enough, unless you 
by lie ve from the evidence Liat he holds that title for the benefit of 
Roodhouse & Edwards. If he does, then he would not be entitled 
to recover, for the poliey provides that he must be full and absolute 
owner of! the property in order to recover lhsurance. 

As to reasonable time, | will say to the jury that if there was no 
statement in the application as to the time in which the building 

was to be used as a hotel, in that case it was the duty of the 
109 plaintiff to operate it as a hotel, or have it used as a hotel, in 
a reasonable time, and the question of reasonable time is for 

vou to determine. 
believe there is a provision in the policy that no powder or 
combustible material be placed in the building while insured. If 
the jury should believe from the evidence that the plaintiff, Wright, 
or his authorized agent, authorized powder or other combustible 
material to be placed in the building, that would vitiate the policy 
and rend r if void. 

And the defendant insisted that the court should instruct the jury, 
as a matter of law, that upon the facts of the case the verdict should 
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be for the def ndant: and LO the oiving of the instructions given by 
the court and to the refusal of the court to Instruct the jury as the 
defendant r cy Ue sted, the de fendant then and there except ad. 

And, inasmuch as the matters and things aforesaid do not appear 
of record, the defendant tenders this its bill of exceptions, which it 
prays may by signed and sealed by the said judge of said court: 


which is done accordingly 
S. H. TREAT. 

110 U'NITED STATES OF AMERICA, 
Southern Ly 1) M [ of [llinois, } 


oe . 


|. John A. Jones, elerk of the circuit court of the United States 
for the southern district Ol Illinois, do hereby certify the foregoing 
LO by a true and complete LPaliscri pt of the record and proceedings 
In a certain cause ao determined in said court, wherein David 
Wright was plaintiff and The Fire Association of Philadelphia was 
defendant, as ap seat from the records and files of said court now 
In my office. 

In testimony whi reof have hereunto set ny hand and affixed 
the seal of said court at Springfield, in said district, this 5th day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-five, and oft our lnde pendence the 110th. 

[The Seal of the Circuit Court of the United States for the South’n Dist. III. ] 
J. A. JONES, 
Clerk United States Circuit Court, 
Southern District of Illinois. 


11] Supreme Court of the United States. 
THe Unitrep States OF AMERICA, 88: 


To David Wright, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in clerk’s office of the circuit court of the United States for 
the Southern District of [llinois, wherein the Fire Association of 
Philadelphia is plaintiff in error and you are defendant in error, 
to show cause, if any there be, why the judgment in the said writ 
of error mentioned should not be corrected and speedy justice should 
not be done to the parties aforesaid in that behalf. 

Witness the Hon. Samuel H. Treat, district judge of yf ages 
States for the southern district of Illinois, at Springfield, said 
district this twenty-fifth day of September, in the year of our ied 
one thousand eight hundred and eighty-five, and of our [ndepend- 
ence the one hundred and tenth year. 

S. H. TREAT, 
Instrict Judge U. S., South. Dist. Ills. 
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David Wright, by James R. Wood, his attorney, hereby acknowl- 
edges service of the within citation this Septem ber 29th. LSS5S. 
DAVID WRIGHT, 
By JAMES R. WOOD, 
His Att 


| Endorsed :| Fire Association of Philadelphia : 
Citation. 


Jimit. yj. 


David Wright. 
Endorsed on cover: S. Illin .U.S. No. 140. The Fire 
Association of Philadelphia, plaintiff in error, vs 
Filed (October 1. LSSH 


David Wright. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


Nos. 139 and 140. 
THE CONTINENTAL INSURANCE COMPANY, OF NEW — 
YORK, 
Plaintiff in error, 
v8 


DAVID WRIGHT. 


THE FIRE ASSOCIATION OF PHILADELPHIA, 
Plaintiff in error, 
v8 


DAVID WRIGHT. 


te ce ome 


In Error To THe Crecurr Court or tHe Unrrep STates FoR THE 
Sovurnern Drisrricr oF ILLInors. 


HENRY JACKSON, 
Of Counsel for Plaintiffs in error. 
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3 & CLARKSON, PRB. 


Bolore the Supreme Court of the United States. 


Octrorer ‘Term. 1888. 


Tug CONTINENTAL INSURANCE COMPANY } 
vs. No. 139. 
Davin WRIGHT. 


THe Fire AssocraTION OF PHILADELPHIA } 
vs. No. 140, 
Davip WrieHt \ 


; 


BRIEF FOR PLAINTIFF IN ERROR 


The actions in the above stated cases were brought in the Circuit 
Court of Greene County, State of Illinois, apon two policies of in- 
surance issued by the defendant companies. The first policy was 
in the Continental Insurance Company, was issued at Las Vegas, 
New Mexico, and covered =>. 000 on ** two-story adobe and wood- 
stuccoed shingle-roof hotel building, to be occupied for hotel pur- 
poses,’’ from July 11, 1881, toJuly 11, 1882. The policy was dated 
July 11, 1881. 

Printed record, pp. 4 and 5, No. 15%. 

The conditions of this policy, on page 5 of printed record, No. 139, 
provided that the policy should be void ‘‘if in said premises there 
be kept gunpowder,”’ Xc. 

The second policy was in the Fire Association of Philadelphia, and 
was concurrent with that in the Continental. Under the sixth 
condition, printed record 140, p. 6, it was provided that the policy 
should be void ‘‘if any of the following named articles, or com- 
pounds containing any of them, be kept, stored, or used in or on 
the premises herein described, any custom or usage of trade or manu- 
facture to the contrary notwithstanding, * * * gunpowder,’ 
WC. ° . 

This policy was also issued at Las Vegas, New Mexico, on July 
11, 1881. 

The property covered by these policies was destroyed by fire on 
January 19, 1882, more than six months after they were issued. 


Sees 


- and fuse caps. 


The defendant companies failing to pay, actions were brought 
therein in the circuit court of Greene County, State of Illinois. The 
cases were removed to the circuit court of the United States for the 
Southern District of Illinois, the petition in each case stating ‘‘ that 
the subject-matter and controversy in said suit is not upon a claim 
or cause of action arising out of any business or transaction in fact 
done in the State of Lllinois, but is upon a claim or cause of action 
arising out of business and transactions in fact done in the Terri- 
tory of New Mexico.’’ (Printed record, No. 139, p. 13, and No. 140, 
pp. Ll, 12.) 4 

The bill of exceptions in each case recites (No. 139, p. 120, and No. 
140, p. 17) that ‘‘it was stipulated and agreed between plaintiff and 
defendant, before the jury was impaneled, that ander the plea of the 
general issue pleaded in this cause defendant might introduce any 
other evidence which might be introduced under notice of special de- 
fenses.’’ 

The cases came on for trial the last of January, 1885, and resulted 
in verdicts for the plaintiff for $5,750, on February 2d. 

The first witness for the plaintiff was Joseph Lusigman, who testi- 
fied, among other things (printed record, 140, pp. 19 and 20), that 
when the hotel was completed he slept in it, and kept his tools and 
baggage there ; that when he repaired Wagner’s building, oceupied 
by Samuel Exstein, in Silver City, he found two small cans of Du- 
pont powder and one large can of blasting powder about a quarter 
full. Exstein gave it to him and he took it to the Carrollton Hote} 
(the property insured), where he had his carpenter s bench on the 
ground floor in the southwest room of the building, which he was 
then using as his carpenter shop while working un the hotel, and 
witness used this room as a carpenter shop while he remained in 
Silver City; that no one knew of this powder being there but him- 
elf; that he had charge vt the hotel himself after Wright went East, 
and Wright told him to keep an eye on things around there. Gra- 
ham was then working a mine at Georgetown, but witness did not 
know whether Graham had the general management of the hotel 
at that time or not. Witness carried the powder to the hotel on his 
own responsibility ; that the powder, when he came to examine it 
afterwards, had been wet, was caked and in lumps, and that parties 
who had intended to use it ona trip to Mexico refused to take it, or 
to take their chances among the Indians with that kind of powder. 
That the powder in the large can had also been wet. Witness threw 
out the two small cans, and put the large can back in his chest, and 
then went to a sack he had in there which contained giant powder 
That the giant powder was the same as he had taken 


a a a a 


from the Carrollton qu irtz-mill. That he had intended to use it in 
some mines he had in the country. He gave to the parties who 
went to Mexico all but four sticks of the giant powder and part of 
the coil of fuse and all the caps. That the giant powder was only 
in his chest a few davs betore he rave it to these parties. He had 
kept. the same powder iv a stone stable until he purchased a horse, 
but afterwards he removed the giant powder to his chest in the 
hotel. No one knew the giant powder was in there except himself 
and the party who went to Mexico. The other four sticks of, giant 
powder and the remaining fuse he left on a window-sill in a room 
of the hotel adjoining the cat penter shop. At the time of the fire 
he had removed one tool-chest from the hotel, but his tent, pick, 
shovel, drills, and hammer, and the balance of his baggage, he left 
in the hotel, and also one tool-chest. That on the 12th and [3th of 
December, I881, he quit sleeping at the hotel; that he went there 
a few times afterwards to see about the tools, and to get some if 
he needed them; that he had the keys to two rooms, and locked 
them from the inside ; that he left the keys in the key-holes ; that he 
was not at the hotel on the night of the fire, and did not know of 
it till 6 o'clock the next morning. 

Plaintiff also read the deposition of John Graham, who testified, 
among other things, that he knew Wright and was in his employ; 
that he went to work for the company of which Wright was a mem- 
ber in 1881, and worked about twenty months, mining a portion of 
the time, and serving as a watchman in what was called the Carroll- 
ton Hotel, in Silver City, which was afterwards burned down ; that 
he had charge of the property, and also of the house adjoining it on 
the north at the time of the fire; that he knew nothing about any 
powder being in the building ; that he was at the hotel every night 
except the night of the fire; that night he was out a little late and 
went to bed with one Washington: that a darkey by the name 
Thornton and a Frenchman by the name of Lusigman, who plastered 
the hotel, were in charge of it by authority of witness; that he 
never gave Lusigman, or any one else, permission to keep gun- 
powder or other combustible material in or about the building, and 
never knew they were doing so ; that he gave Lusigman and Thorn- 
ton the use of a room in the hotel in consideration of their having 
an eye on the property in his absence 

Witness was shown a paper in the words and figures following, 
which he said he wrote, but claimed he just seribbled it off in his 
own office: 

‘<7 was watchman at the Carrollton Hotel when it was insured. 
Mr. Wright told me that | need not watch it any longer ; that it 


/ 


was insured, and he did not care whether it burned or not ; that it 
was no good, and he hoped that some one would burn it in order that 
he could get the insurance. S. E. offered J.S. 3300 if he would : 
burn it. J.S. said that he wouid not do it; that he must get some 
one else. D. Wright did not own the property ; it belonged to W. 
R. & Co.’’ (Wright, Roodhouse & Edwards.) (Marked Exhibit A : 
to Graham's deposition. ) 

Witness said that the Carrollton Hotel was not occupied as a hotel 
at the time of the fire. 

On re-examination witness said that the writing (Exhibit A) was 
not written for any purpose at all, but was only a piece of scribbling. 
(No. 140, printed record, p. 22. 

On recross-examination he said that the initials S. E. and J. 8. in 
Exhibit A stood for just those letters. 

Plaintiff read the deposition of John M. Ginn, who testified, 
among other things (No 140, printed record, pp. 27, 28), that the 
building destroyed was built for a hotel by contract between Wright, 
Roodhouse & Co. and Evans and Holt, but never was occupied by 
the latter as a hotel for the reason, first, that they would not accept 
the keys, claiming that the plans and specifications for the building ' 
were not carried out; and, secondly, because the firm of Evans & 
Holt was going to pieces and had no means to furnish the building 
as a hotel should be furnished ; that among other things witness saw 


carried out of the burning building was a keg of powder ; that the 


tacilities for extinguishing fire at Silver City were extremely poor, | 
; ' : : , . 
and he thought the fire started in the southeast corner of the build- 


ing in the second story; that he did not know there was a keg of 
powder there before. and whether the keg contained powder or not, 
he knew only from information that came from others; that some 
gun or pistol cartridges which exploded in the fire after the building 
had nearly burned down; that Benjamin Roodhouse, Shelton Ed- 
wards, and David Wright had owned the property, but it had been 
transferred to Wright before the fire. 

Plaintiff also read the deposition of Charles A. Newton, who testi- 
fied, among other things (printed record, 140, p. 29), that about 
fifteen minutes after he first heard the cry of fire he entered the 
room below while the fire was burning through the ceiling from the 
second floor; the hole burnt was about two and a half feet wide by 
three long. He then went upstairs and tried to reach the room 
where the fire was confined, but the smoke was so dense he could not 
getthrough. He came back and went through the house to the back 
door, burst it open, and tried to find an axe, when he saw Graham 
standing at the gate, between what was known as the office and the 


vo 


hotel building. He asked Graham for an axe, who replied that 
there was none. He then asked him for a bucket and Graham said 


there was none. If he had had an axe when he first went upstairs 
he could have stopped the fire in a few minutes. While the roof was 
burning and the ceiling of the lower story, witness went through the 
lower part to find anything else that could be saved, and found a 
keg of powder, known as black powder ; also a coffee sack containing 
eight or ten sticks of giant powder. These witness took to a window 

the can or keg he roiled out and the sack he threw out. After wit 
ness inquired for the axe, Graham said there was no use trying to 
save the building. After witness got the powder out he heard a 
shot, followed by fully half a dozen of them, which came from an 
upper southwest room. Witness thought they were cartridyes, 48 
the explosions continued for some time. It was customary for people 
to keep fire-arms on the premises in that country. It was some 
ten minutes after witness reached the fire before he saw Graham and 
asked him for the axe and bucket. Witness thought the fire could 
have been extinguished by proper efforts on the part of Graham 
when he reached the buiiding, as the fire was then confined to a 
small space in one room. 

On re-direct examination, witness, when asked how he could 
have extinguished the fire with an axe, replied that he found the 
doors opposite to the stairs on the right and left locked ; that if he 
could have opened the door it would have relieved the smuke from the 
hallway, and he could then have gone in and cut around the fire. 

Plaintiff also read the deposition of Thornton Turner to the effect 
that he was the second person who discovered the fire; that he was 
sleeping in the kitchen of the hotel. downstairs on the | wer floor. 
Mr. Edwards had told witness he could stay there until they seld 
the property. Witness had no key to the kitchen of the hotel. A 
man by the name of Solomon slept there at the same time and he 
carried the key to the kitchen. Solomon was the first to give the 
alarm of fire. Witness ran over and waked up Graham, and told 
him the hotel was on fire. Witness and Svlomon got two buckets 
of water, went into the hallway and shoved the door, and it was 
open. They went to the top of the stairs, but could get no further 
for the smoke. Did not know Solomon’s first name, nor by what 
authority he was occupying the dining-room. 

All the witnesses for the plaintiff concurred in testyfiing that 
the building had never been occupied as a hotel from the date of 
its completion, in July, 1881, to the date of the fire, on January 


19, 1882. 


Defendant introduced Ichabod M West, ? who testified, among 
other things, that when the building was finished witness carried 
the keys to Holt & Evans, at the request ol Shelton Kdwards, about 
the last of June or first of July. Ilolt said he did not want the 


e contracted for. and witness re- 


keys, as the hotel was not what | 
ported what was said to Wright and returned him the keys. 
Witness heard a conversation between Wright and Edwards in tront 
ot the (‘arrollton House. when they were speaking about the hotel 
not being taken, when Edwards said if Tom Holt did not take the 
hotel according to agreement, and pay tor it, the insurance com- 
panies would, and Wright, in reply, said; ‘*You shouldn't talk that 
way: it will get us into trouble if the building is burned; very 
indiscreet to talk that way 

This was in July, about the time the keys were retused by Holt, 
and they were talking about that fact. 

J.T. Dargan, for thedefendant, testified among other things, that he 
Was an insurance agent at Dallas, Texas, representing the two com- 
panies sued. The first he knew about the property in controversy 
was by daily report from the sub-agent at Las Vegas, N. M., T. B. 
Mills, giving an account in the order of business. That report was 
accompanied by an application, which witness had since lost, 
together with his valise and other papers, while on his way to Silver 
City. He had made every effort he could to recover his valise and 
papers, had offered a reward and spent two days in search, but with- 
out success. He remembered the points in the application which he 
thought important, as he had compared it with the policies, and 
shortly after the loss had recalled and made a memorandum of what 
he could remember. ; 

To question 10, in the application, which was as follows: ‘ Are 
the premises directly under the control of the occupant, and for 
what purpose? If not give full particulars as to occupancy and 
control.’’ The answer was: ‘‘ To be occupied within sixty days as 

hotel by tenant.’’ On the back of the application was a statement 
in writing as follow; ‘‘ Party leaves in a few days for the East to 
buy furniture and fit up the hotel in business style.’’ (Sgd.) ‘* David 
Wright.’’ To the question, ‘‘ Suppose the application had said the 
building was to be vacant,’’ witness replied that the risk would not 
have been taken. 


~ 
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T. B. Mills, the sub-agent of the defendant companies, at Las Vegas, 
N. M., testified, among other things (printed record, 140, pp. 40, 41), 
that he knew David Wright through his application for insurance. In 
July, 1881, he received an application from David Wright, through 
T. Park Butcher, for $10,000 insurance on a hotel in Silver City, the 
value of which was stated to be $15,000. The application was clearly 
and fully filled out and signed by David Wright. It was written 
upon a blank of the Fire Association of Philadelphia, and stated that 
the property was unencumbered in every way and was to be occupied 
as a hotel within sixty days ; and also that at the time the application 
was made the party was just leaving for the North to buy turniture 
to fit up the hotel; that it was very valuable and paying property, 
and there was no fear of incendiarism. Upon this application witness 
issued the two policies sued on, the application being made a part of 
each policy. The application was signed by David Wright, and was 
forwarded by witness to Dargan & Trezerant, Dallas, Texas, together 
with the monthly report of the witnesses respecting the two policies 
In question, 

John J. Bell and Jahn M. Ginn, attorneys at law and witnesses 
for the plaintiff, corroborated J. T. Dargan, the witness for defend- 
ant, as to loss of valise, application papers, &c. (See printed record, 
No. 140, pp. 21, 27. 


David Wright, the plainttff, recalled, testified that he made the 
application for the insurance in the defendant companies ; that the 
property was worth the amount stated therein, $15,000; denied 
conversation testified to by West as to the insurance company being 
forced to take the property if Holt & Evans did not, &c. : also, that 
he did not know that powder or any other combustible material was 
kept in the hotel, and never gave any one permission to keep it there. 
It would take all of six months to get the furniture to the hotel. 
Such things had to be bought in the East and shipped around San 
Francisco and Shakespeare. Holt & Evans never gave up their 
contract, and refused to occupy the building until the latter part 
of JInivy, 1881. It was hard to lease it then. 

At this point the plantifi rested, the testimony was announced 
finished and the case closed. The trial had lasted several days; and 
the court adjourned over to nine o'clock A. M. on Monday. 


The evidence, fairly weighed, showed that the building had cost 
from $8,000 to $13,000; that it was worth at the time of the fire 
rrom So 000 to SS O00, on account of cheap ning of material. aud 
that there was a salvage from the fire of about $1,000. 

On the reconvening of the court on the following Monday, the plaint- 
ift proposed to fo pon the stand acain ta) testity with regard to the 


form of the application. To this thr defendants objected. The 


court overruled the objection, and defendants then and there ex- 
cepted. Upon this exception the defendants base their first assign- 
ment of error 

David Wright, the plaintiff, over the objection aforesaid, was 
permitted to testify (see printed record, No. 140, p. 42), that, to the 
best of his recollection, the application in question contained no 
statement at all with reference to the vHCCUPANney of the hotel. 
only that it was to be used as a hotel. ‘To the best of witness’ recol- 
lection the statement in that respect in the application read as it 
reads in the policy. It didn’t state anything as to the occupancy, only 
that it was to be used as a hotel. 

On cross-examination, witness had no recollection of language in 
the application to the effect that the building was to be used-as a 
hotel within sixty days, and, to the best of his memory, he would 
say it was not true that it did so state. 

On re-direct, plaintiff stated that he had tirst made known the fact of 
his recollection about the application since the adjournment of court 
on Saturday and between four and five o'clock on Monday morning, 
at the train. 

Here the plaintiff again rested, and the testimony was again 
announced closed. 

After argument, and before the case was given to the jury, the 
court was asked by the defendants to give the following instructions 
to the jury : 

First. ‘‘ That, in view of the provision of the policy that the building 
was to be occupied as a hotel, the law implies the contract to be that 
it should be occupied within a reasonable time thereafter, and the 
fact, sworn to by the plaintiff, that between the llth day of July, 
the date of the policy, and the 1%th day of January, the date of the 
burning, the building had not been, and was not at the date of the 
burning, occupied as a hotel, constituted such a delay in the time of 
occupancy as was unreasonable, and such as in law avoids the policy, 
and the verdict of the jury upon that ground should be for the 
defendant.” 

See printed record, No. 140, p. 43. 
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This instruction the court refused to give; to: which refusal the 
defendants then and there excepted, and this constitutes the basis 
of the second assignment of error. 

Second. The defendants further insisted as a matter of law, the 
Court should instruct the jury upon the facts of the case, that the 
verdicts should be for the defeudants, 

This instruction the Court refused to give, and defendants then 
and there excepted. 

This exception constitutes the basis of the third assignment of 
error. (See printed record, No. 140, p. 43.) 

The Court thereupon instructed the jury as follows: 

First. ‘*Perhaps the most important point in the case is the use of 

this building as a hotel. The policy provides that the application 
of the plaintiff for insurance shall be considered a part of the policy. 
The application has been lost and cannot be produced. The defend- 
ant, the insurance company, contends that the application provided 
that the building should be occupied as a hotel in sixty days. The 
plaintiff insists that there was no such limit. The jury are to de- 
cide from the evidence that has been heard on the subject what the 
provisions in the application are. If you should come to the conclu- 
sion from all the evidence applicable to the subject that it contained 
a provision that the building should be used fora hotel in sixty 
days, then the plaintiff would not be entitled to recover, because, 
when the building was burned, it was not operated as a_ hotel. 
This is all I am inclined to say on that question.’’ (See printed 
record, 140, p. 43.) 

To this charge the defendant then and there excepted, upon the 
ground that it failed to instruct the jury, that upon the evidence 
as to the sixty days’ limit in the application, the law: would require 
them to find verdicts for the defendants. This exception consti- 
tutes the basis of the fourth assignment of error. 

The court further instracted the jury as follows : 

Second. ‘‘ As to reasonable time, I will say tothe jury that if there 
was no statement in the application as to the time in which the 
building was to be used as a hotel, in that case it was the duty of the 
plaintiff to operate it as a hotel, or have it used as a hotel, in a 
reasonable time, and the question of reasonable time is for you to 
determine.” 

To this charge the defendant then and there excepted, because it 
did not instruct the jury that upon the evidence as to the failure of - 
the plaintiff to cause the property to be occupied ‘‘ for hotel pur- 
poses ’’ within a reasonable time, the law required verdicts for de- 
fendants. And further, because the Court failed to define what was 
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meant by reasonable time, or to lay down rules by which the jury 
might intelligently reach a conclusion on that subject. This exeep- 
tion constitutes the basis of the fifth assignment of error. 

The court further instructed the jury as follows: 

Third. ‘‘ I believe there is a provision in the policy that no pow- 
der or combustible material be placed in the building while insured. 
[f the jury should believe from the evidence that the plaintiff, 
Wright, or his authorized agent, authorized powder or other com- 
bustible material to be placed in the building, that would vitiate the 
policy and render it void.’ 

To this charge the defendant then and there excepted, because it 
confined the avoidance of the policy to the placing of powder or 
other combustible material in the building by the authority of plaint- 
iff Wright or his authorized agent. 

This exception constitutes the basis of the sixth assignment of 
error. 

The errors assigned by defendants, upon the exceptions aforesaid, 
are as follows: 

First. That the court erred in permitting the evidence to be re- 
opened for the reintroduction of the plaintiff as a witness after it had 
been finally closed on Saturday evening. 

Second. That the court erred in refusing to charge the jury that 
they should return verdicts tor defendants, as set forth in the first 
request of defendants. 

Third. That the court erred in refusing to charge the jury that 
they should return verdicts for defendants, as set forth in the second 
request of defendants. 

Fourth. That the court erred in charging the jury as set fourth in 
the first paragraph of his charge. 

Fifth. That the court erred in charging the jury, as set forth in 
the second paragraph of his charge. 

Sixth. That the court erred in charging the jury as set forth in the 
third paragraph of his charge. | 
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First. The matter of reopening the testimony was in the discretion 
of the court, but I submit that it was not wisely exercised under the 
tacts of this case. 


- 
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Second, Third, Fourth, and Fifth. As to the refusal of the first 
request to charge, and the charge as given in the first and second 
paragraphs : 

Where the policy of insurance sued on describes the property 
covered as a ‘‘ two story adobe and wood-stuccoed shingle-roof hotel 
building, to be occupied for hotel purposes,’’ and contains conditions 
(see printed record, No. 139, p. 5, and No. 140, p. 6), that the 
policy shall become void, ‘‘if the building becomes unoccupied with- 
out the assent of this company endorsed thereon’’ or ‘‘ if it shall be- 
come vacant or unoccupied for the purpose indicated in the contract 
for a period of more than five days,’ and the evidence for the plaint- 
iff discloses that the building never was occupied for hotel purposes, 
and more than six months after the date of the policy two negroes 
only slept therein, the name of one being unknown, and gunpowder, 
giant powder, and blasting powder was there kept, can it be possible 
that it was the duty of the court to leave the question to the jury 
whether the building was operated as a hotel within a reasonable time, 

See May on Insurance, §§ 247, 248, 249. 
See Wood on Insurance, §§183, 184. 


‘‘ Although there may be some evidence in favor of a party, yet, 
if it is insufficient to sustain a verdict, so that one based thereon 
would be set aside. the Court is not bound to submit the case to the 


jury, but may direct them what verdict to render.”’ 


Herbert vs. Butler, 97th U. 8., 319, 520. 
Anderson Co. Commissioners vs. Beal, 113th U.S., 241. 
Railroad Co. vs. Commercial Bank, 123d U. S.. 733 


In the cases before the Court, the witness, J. T. Dargan, swore 
unqualifiedly to the fact that the application stated that the build- 
ing was to be occupied within sixty days for hotel purposes, and that 
the tenant was about to leave in a few days for the Kast to buy fur- 
niture, &c. (See printed record, No. 140, p. 38.) 

To the same effect, and with the same certainty, swore T. B. 
Mills. (See printed record, No. 140, p. 40.) 

This evidence was uncontradicted except ‘‘ to the best of the recol- 
lection ” of plaintiff, when the testimony was reopened. 

As to storing of gun powder, Wc. 

See Wood on Ins., $63. 


Conditions and stipulations made part of policies constitute 
warranties, and if not true, or not complied with, invalidate policy 
whether material to the risk or not. 


May, § 156. 
Wood on Ins., §58. "4 
Porter's Laws of Ins., 139 et seq. 
[nsnrance Company. vs. Slaughter, 12 Wal., 404. 


But the decision in case of Insurance Company vs. Gunther, 116 
U. 8., 128 et seq., is absolutely conclusive of this question. This 
Court says: | 

‘The Circuit Court charged the jury; in substance, that it was 
not a breach of the conditions of the policy, if they should find that 
a half barrel of benzine was stored by direction of Walker in the 
oil room, unless they should also find that he acted by the express 
or implied authority of the assured; that is, unless in doing so he 
was acting in the management of the property as the agent of his 
wife, and within the limits of the authority conferred upon him for 
the purpose of managing the property according to the terms and 
purposes of her tenancy, and accordingly the jury was told that 
if he had brought the prohibited article on the premises, not for the 
legitimate use of the hotel, but for an outside purpose, it constituted 
no defense. The outside purpose referred to was suggested by some 
testimony, that the benzine was brought for the purpose of being 
used in lighting an adjacent grove for a picnic. Whether this use 
was for the entertainment of the guests of the hotel, or to attract 
custom, does not appear from the evidence ; but, in any view, we 
think the construction of the policy, on which the charge to the jury 
was based, was erroneous. 

‘‘ One of the conditions of the policy is, that if the assured shall 
keep or use any of the prohibited articles without written permission, 
it shall be void ; another is, that the articles named are not to be 
stored, used, kept, or allowed on the above premises, temporarily 
or permanently, for sale or otherwise, unless with written permis- 
sion endorsed on the policy. 

‘‘A vivlation of these prohibitions by any one permitted by the 
assured to occupy the premises is a violation by the assured himeelf. 
* * * Walker was in no sense a stranger or a trespasser. With 
his wife he was in the lawful occupation of the premises, and, with 
the implied assent of the assured, at least was entrusted with-the 
control and management of them,’’ &c. (See authorities cited.) 

‘The question whether a warranty has been broken can never 
depend upon the knowledge, or ignorance, or intent of the party 
making it touching the acts or the fact constituting the breach.’’ 

Matson vs. Insurance Company, 73 N. Y., 310, cited in In- 
surance Company vs. Gunther, 116 U.S8., 129. 
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‘* Neither is it material that the landlord did not know that his 
tenant kept gunpowder. His contract with the insurance company 
was that it should not be kept without permission, and it was his 
business to see that his tenants did not violate the contract in this 
respect.” 

Insurance Co. vs. Williamson, 26 Penn. St., 196, 198. 


Evidence to show that this prohibited use did not increase the risk 
and did not cause the fire inadmissible. 
Diehl vs. Insurance Company, 58 Penn. St., 443, 449, 450, 451. 
Howell vs. Balt. Eq. Society, 16 Md., 377. 


To the same effect the authorities could be multiplied indefinitely. 


HENRY JACKSON, 
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Brief for Defendant in Error. 


STATEMENT. 

This action was brought by the defendant in error to re- 
cover upon il policy of insurance issued by plamtiff in error, and 
dated the 11th day of July, A. D., 1881, to insure the defendant 
in error for one year against loss by fire to the amount of five thou- 
sand, dollars upon a building described in the policy as follows: 
nef EY fro-story adobe and wool structure - shingle roof hotel building 
‘to he occupied jor hotel purposes, and situated in block 144, 
**Lounded by Benne f/f. Sixth, Hudson and Ss renth afreets, Sa] ve r ( ay, 
‘Grant County, New Mevico,” for damage sustained by the destrue- 
tion of said building by fire, which occurred on the 19th day of 
January, A. D., 1882. 

The action was commenced on the first day of July, A. D., 
1882, in the Cirenit Court of Green County, Illinois, and was 
thence removed to the United States Circuit Court for the Southern 
District of Illinois. It was tried atthe January Term, A. D., 1885, of 
that court before Hon. 8S. H. Treat, judge, and a jury, and resulted 
in a verdict in favor of plaintiff below, for five thousand seven hun- 
dred and fifty dollars. : 

A’ motion for a new trial by plaintiff in error was denied, 
and judgment was entered on the 9th day of May, A. D., 1885, in 
favor of defendant in error for the amount of the verdict and costs. 
A bill of exceptions was tendered and allowed, and a bond ap- 
proved and filed on the 7th day of July, A. D., 1885. 
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The pleadings consisted of a special count on the policy, 
and an indebitatus assumpsit count, on the part of the plaintiff be- 
low, and on the part of the defendant below, of the creneral issue 
with a stipulation to allow defendant below to introduce any evi- 
dence which might be introduced under notice of special defenses. 
'Reeord 50. 48. | 


The policy on which the action was broucht contained t! 


he 

following provisions, material to be considered on this hearing, 
namely : 

That the application for insurance, including the survey, 
plan and description of the property, should be considered a 
warranty. : 

2 That the building insured was ‘‘/o he occupied for hotel 
Purposes. 

3 That if the building should at any time be occupied or 
used so as to increase the risk, or if the risk should he in- 

creased by any means whatever, within the control of the assured, 
the policy would he void. 

4 That if the building should become unoccupied without 
the’ assent of the company indorsed upon the policy, it 
would become void, 

) That if the interest of the assured in the _ property, 
whether as owner, trustee, consignee, factor, agent, mort- 

gagee, lessee or otherwise, be not truly stated in the policy, and if 

the interest of the assured be other than an entire unconditional 

and sole ownership for the use and benefit of the assured and be 

not so represented to the company and so expressed in the written 
part of the policy, 1t would be void. 

() That ‘if on said premises there be kept gunpowder, fire 

without written permission,” the 


works, &C.. . . 


policy would be void. 
7 That ‘‘persons sustaining loss or damage by fire should 

forthwith give written notice of said loss to the company, 
and as soon thereafter as possible render a particular account, 
signed and sworn to by them,” &c., giving particulars as set out in 
the policy. 

The policy also provided that in case of loss each party 
should pay one-half of the adjuster’s expenses, from the home office 
to Silver City. (Record, 49-54. ) 

The evidence tended to show the.destruction of the building 
by fire on the 19th day of January, A. D., 1882; that very shortly, 
after the fire one J. L. Dargan, -plaintiff in errors adjuster came to 
Silver City to investigate the fire; that defendant in error was 
absent at the time of the fire, and as soon as he heard of it wrote 
to Bell & Wright, attorneys at Silver City, requesting them to 
attend to the adjustment of the insurance; that they, acting 
for him, met Mr. Dirgan, answered all questions and furnished him 
every facility for ascertaining all the facts; that they at Dar 
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request employed an engineer to draw a ground plan of the hotel 
according to a description given by the builders, and delivered the 
drawings as directed by Dargan to one Robert Black, a contractor 
and builder; (Record, 65-66.) that in all this the agents of 
plaintiff below regarded Dargan as the adjuster for the company; 
that he collected all the information about the fire that he required ; 
that not hearing from the company after Dargan left, Bell & Wright 
wrote the company stating what they had done, and asking 
whether anything more was needed; that the company replied 
recommending them to correspond with Dargan; that they did so 
correspond ; that Dargan wrote stating that no proofs of loss had 
been received and requested them to forward proofs of loss at the 
earliest convenience, as it was impossible to do anything in the 
matter until such were received, and also stated, that notice of the 
loss had been forwarded lo the company as s00on as it occurred: that 
to this it was replied by defendant in errors attorneys, that Mr. 
Dargan had had his own way while at Silver City in adjusting the 
whole matter; that it had been supposed that he had secured 
all proofs of loss himself; that Mr. Dargan had been considered as 
the agent of both parties, in as much as his expenses were to be 
borne by both parties mutually; that sworn statements with full 
proofs of loss had been submitted to Dargun while he was acting 
is ad juste r: that upon receiving Darean’s letter requesting proofs 
loss. formal] proofs of loss signed and sworn to by defendant in 
error, were prepared according to the requirements of the policy, 
and accompanied with a magistrate’s certificate were forwarded to 
the company. (Record 65-71.) 

To these proofs of loss, it does not appear from the record 
that any objections were ever made, 

There was also evidence tending to show that the building 
was constructed for hotel purposes, and was but just completed 
when the policy was issued, and had not been oecupied for any pur- 
pose excepting that one Lusigman and one Thornton had been per- 
mitted to occupy one room for the purpose of looking after the 
premises (Record 61, 62); that in that way and in that way only 
the building was occupied at the time of the fire. 

The evidence also tended to show, that the defendant in 
error at the time the policy was issued hed a contract with /lo/t & 
Evans for leasing the building for hotel purposes (Record 97): 
that after the policy was issued they refused to carry out the con- 
tract by which the hotel was left on defendant in error’s hands the 
latter part of July 1881 at a time when it was difficult to procure 
tenants for such a building:—that in order to run the hotel it was 
necessary to procure furniture and supplies from the Bast which 
had to be shipped around by the way of San Francisco and Shake- 
speare ; and that it would take all of six months to get furniture 
to the hotel. (Record 106.) 

There was some evidence tending to show that Lusigman 
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took some powder into his room ~hut whether it Was there at the 
time of the fire is not sufficiently clear to make it obligatory on the 
jury to accept it us i proved fact Wn the Cnse, (Record Db. a.) 

There was also evidence tending to show that defendant in 
error did not know that any powder or combustible matter had 
ever been taken into the hotel; and that none was ever taken Into 
the hotel by the defendant in error or any authorized agent of his. 
(Record 114,115 and 61.) 

There is no assignment of errors on the record. The con- 
tention by plaintiff in error below, however, was: 

That Mr. Wright was not absolute owner of the property, 
and that on that account the policy Wiis void. 

That the written application for insurance contained a 
provision that the building was to be occupied for hotel 
purposes within 60 days and that the non-ocecupancy rendered the 

policy void. 
5 That if there was no limitation of time for occupying the 

premises, then it was incumbent on defendant in error to 
have dey oted the building to hotel uses within a reasonable time and 
that this was a question of law for the court. 

On the first question there was evidence tending to show 
that Wright was absolute owner, (Record 94, 95, 115.) 

On the second question, the application having been lost, 
there was parol evidence as to what the application contained 
which tended to show that the application corresponded with the 
policy; that the only statement made at the time the insurance was 
procured, in regard to occupancy was, that the building ‘twas to 
be used as a hotel”; that it was not stated and did not appear in 
the application that the building was to be used as a hotel within 
60 days. (Reeord 116.) 


INSTRUCTIONS REFUSED. 


The following instructions requested by plaintiff in error 
were refused by the court, namely: 
“That in view of the provisions of the policy that the 
‘‘hbuilding was to be occupied as a hotel the law implies the 
‘contract to be that it should be occupied within a reasonable time 
‘thereafter, and the fact sworn to by plaintiff that between the 
‘lith day of July, the date of the policy, and the 19th day of 
‘January, the date of the burning, the building had not been and 
‘‘was not at the time of the burning, occupied as a hotel consti- 
‘‘tuted such a delay as in law avoids the policy, and the verdict of 
‘‘the jury upon that ground should be for the defendant.” 
2 The plaintiff in error also asked the court to charge the 
jury ‘tas matter of law that upon the facts of the case the 
‘‘verdict should be for the defendant.” (Record 117-119.) 
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By the Court. **Perhaps the most important point in this 
‘‘case is the use of the building as a hotel. The policy provides 
‘‘that the application for insurance shall be considered a part of the 
‘‘nolicy. The application is lost and cannot be produced. The 
‘defendant, the insurance company, contends that the application 
‘‘provided that the building should be occupied as a hotel in 60 
‘days. The plaintiff insists that there was no such limit. The 
‘‘ury are to decide from the evidence that has been heard on the 
‘subject what the provisions in the application are. If you should 
‘come to the conclusYon from all the evidence applicable to the 
‘subject that it contained a provision that the building should be 
‘Sused as a hotel within 60 days; then the plaintiff would not be 
‘‘entitled to recover, because when the building was burned it was 
‘not operated as a hotel.—This is all I am inclined to say on that 
‘‘subject. 

‘There is a question made about the title of the property. 
‘‘The evidence shows the legal title was im the plaintiff from the 
‘‘other gentlemen—owners with him. That is enough unless you 
‘thelieve from the evidence that he holds that title for the benefit 
‘‘of Roodhouse and Edwards. If he does, then he would not be 
‘‘entitled to recover, for the policy provides that he must be full and 
‘‘absolute owner of the property in order to recover the insurance. 

‘‘As to reasonable time I will say to the jury, that if there 
‘‘was no statement in the application as to the time in which the 
‘‘building was to be used as a hotel, in that case it was the duty of 
‘‘the plaintiff to operate it as a hotel or have it used as a hotel, in 
‘‘a reasonable time, and the question of reasonable time is for ‘you 
‘*to determine. 

‘IT believe there is a provision in the policy that no powder 
‘tor combustible material be placed in the building while insured. 
‘If the jury should believe from the evidence that the plaintiff 
‘‘Wright or his authorized agent authorized powder or other com- 
‘‘bustible material to be placed in the building, that would vitiate 
‘*the policy and render it void.” 

l'pon these instructions and the refusal to give the instruc- 
tions as requested, the questions involved in the case arise. 


POINTS. 


It may be assumed that the language of the policy and of the 
application agreed, and was simply that the building was *‘to be 
occupied for hotel purposes”, the evidence being conflicting as to 
whether a limitation of 60 days was in the application (the appli- 
cation having been lost). The jury under the instruction of the 
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court must have found that no limitation was put in the application 
and that finding is conclusive. 

Gregaos v. Moss, 14 Wall 564. 

Express Co. v. Ware, 20 id. 543. 

Mills v. Smith, & Wall 27. 

W oodruff v. llough, 4] U. &. 396. 

(Record 116-118.) 


II. 


The language of the policy and the application is then to 
he assumed t© he cis follows: ‘Th consideration, AC.. . . . 
‘tthe Continental Ins. Co. do insure David Wright against 
‘Sloss. a : " on his two-story adobe and wood stuccoed 
‘shingle roof hotel building to be occupied for hotel purposes and 
‘‘situated”, &e., and this does not import a warranty, but is rather 
a representation of an expectation of future condition. Such a 
representation would not affect the policy unless fraudulently made. 

Kimball v. Aetna Ins. Co., 9 Allen 540. 

Herrick v. Union Mut. F. I. Co., 48 Me. 558 

Catlin v. Springfield Ins. Co., 1 Sumner 434. 

Doliver v. St. Joseph's Fr. M. I. Co., 131 Mass. 39. 

National Bank v. Ins. Co., 95 U. S. 673. 

Rice v. N. BE. M. Ins. Co., 4 Pick 439. 

Dennistoun v. Lillie, 3 Blighs 202. 

Llough v. City F. Ins. Co., 29 Ct. 10. 


IT]. 


If the language of the policy imports a warranty, it is a 
‘‘promissory warranty” and the assured . had a reasonable time in 
which to comply. with its requirements. (Cady v. Imperial Ins. Co., 
4 Clifford 203. James v. Lycoming Ins. Co., id. 272.) And this 
question of reasonable time turned upon the circumstances of the 
case, some of which were disputed (Record 115 and 9&8) and the 
court ruled correctly in submitting the question to the jury. That 
where there are qualifying circumstances or disputed questions of 
fact the qu stion of renson ible time is one for the jury, seems to he 
well settled to be the rule in insurance cases. 

(rloucester Mnfe. Co. vs. Howard Fire Ins. Co.. 5 Crray 197. 

West Branch Ins. Co. v. Halfenstein, 40 Pa. St. 259. 

(‘ontinental Ins. Co. v. Lippold, 3 Neb. 391. 

Ward v. Law Property Assurance Co., 4 W. R. 605. 

German Ins. Co. v. Curran, 8 Kans. 9. 

kadwards v. Baltimore Ins. Co., 3 Gill. 176. 

Providence Life Ins. Co. v. Martin, 32 Md. 310. 

Davis v. Western Mass. Ins. Co., 8 R. I. 277. 
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Lindsay, Jordan & Co. v. Union Mut. I. Co., 3 R. I. 157. 

Palmer v. St. Paul F. & M. Ins. Co., 44 Wis. 201. 

Ben Franklin Ins. Co. v. Flynn, 98 Pa. St. 627. 

Murdock v. Chenango Co. Mut. Ins. Co., 2 Comstock 200. 

The same principle also holds good in other cases where 
circumstances exist which affect the question. 

Howe v. Huntington, 15 Me. 350. 

Holbrook v. Burt, 22 Pick 46. 

Magee v. MeCormic, 13 Ill. 28% 

Union N. B. of Ch. v. Baldenwiec, 45 Ill. 375. 

Haywood v. Harmon, 17 Ill. 477. 

Kennedy v. Gibbs. 15 Til. 406. 

Scott v. Buchanan, 11 Humph. 468. 

Union Bank v. Ezell, 10 Humph. 385. 

Porter v. Patterson, 15. Pa. St. 232. 

Goodwyn v. Chevely, 4 Hurlst and North 640 ( Bramwell 
dissenting ). 

Fry v. Hill, 7 Taunt. 377. 

bacey v. Hividom, 3 B. & C. 213. 

Burton v. Griffiths, 11 M. & W. &17. 

Conger v. Hudson, R. R. R. Co., 6 Duer.. 375. 

(green v. Haines, 1 Hilton 254 


ay 


Notice of loss and proofs of loss were submitted within a 
reasonable time, and the delay in transmitting proofs of loss, Was 
excused so that the whole matter was for the jury. (See Reeord 
67 and 65-71.) 

Swan v. Liverpool, London & Globe Ins, Co. 52 Miss. 704. 

Palmer v. St. Paul Ins. Co., 44 Wis. 201. 

Ben Franklin Ins. Co. v. Flynn 98 Pa. St. 627. 

kKdgerly v. Farmers Ins. Co. 48 lowa, 644. 

Butterworth v. Western Assurance Co., 132 Mass. 489. 

Aetna Ins, Co., v. Sehnue &85 Ind. 366. 

Blake v. Exchange Mut. Ins. Co. 12 Gray, 264. 

Franklyn Ins. Co. v. Chicago Ins. Co. 36 Md. 102. 


The evidence tended to show that no gunpowder or other 
combustible material was ever placed on the premises by authority, 
or with the knowledge of, defendant in error or any agent of his. 
This was a question for the jury, and was properly left to them by 
the court. 
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Whether powder was in fact in the building at the time 
of the fire, was also a question of fact for the jury. The evidence 
on that subject was not of sufficient force to make it a necessary 
inference, from the evidence that powder was kept on the premises 
hy any one, and the finding of the jury is conclusive. 


ARGUMENT. 


That we are correct in assuming that the phraseology of the 
aplication and of the policy in regard to the intended occupancy 
of the premises was in substance the same, and that no limit of 
time was provided, within which the insured building should be 
occupied for hotel purposes, will appear from a very slight inspec- 
tion of the record. 


It will be seen that the policy itself contained no limit- 
ation. (Record 49.) 
2 The application was lost, and plaintiff below testified that 


there was no representation as to time, and that the appli- 

cation and the policy were the same; the application 

‘*contained no statement at all with reference to the occu- 

‘*pnancy of the hotel, only that it was to be used as a hotel.” 

(Record 116.) | 
3 [t appeared in evidence, that the hotel was just completed 

when the policy issued; that it was unfurnished and unoc- 
cupied, and that it would take six months to procure the 
furniture and supplies necessary to start, and hence the claim 
by plaintiffs in error, that it was to be occupied in 60 days 
for hotel purposes was improbable. 

It is true the plaintiff in error had the testimony of two 
witnesses, namely J. L. Dargan, agent of plaintiff in error, 
who testified to the loss of the application, and that it con- 
tained the following question. 

‘*Are the premises entirely under the control of occu- 
‘*pant and for what purpose? If not, give full particulars 
‘fas to its occupancy and control.”—and that it was 
answered as follows: ‘*To be occupied within 60 days as 
‘‘a hotel by the tenant.” : 

T. B. Mills, an agent of the company, who testified that 
the application contained a provision that the building was to be 
occupied as a hotel withtn 60 days. 

Here then was a conflict. It is no mitter where the weight 
of the testimony was on this question. _It is not an open question 
whether this Court will look into the evidence to see whether the 
jury has made a mistake. 
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(rregg £ Moss, 14 Wal. jb-4, Express Co. V. Ware, 20 Id. 
543, Mills v. Smith, 8 Wall. 27, Woodruff v. Hough, 91 U.S. 596, 
are cited from among numerous cases, showing the extent to which 
this court has gone in its scrupulous regard for the province 
of the jury. 


II. 


Assuming then that the policy contains the only stipulation 
hetween the parties in relation to oc ‘upancy, to wit: that the in- 
sured building was ‘‘to be occupied for hotel purposes” and that 
there was nothing further on that subject, we submit that it is a 
fair construction that the parties could have only intended this asa 
reservation for the benefit of the assured or i representation only 
of expectation as to future condition. 

It is well settled that policies, drawn as they are, by the 
insurance companies are to be construed favorably to the assured. 
In National Bank v. Ins. Co., 95 U.S. 673, wherein was a policy 
containing nearly the same = stipulations about representations 
being warranties, &c., in view of the amplitude of language in the 
policy not only with reference to warranty, but with reference to 
false representations, fraud, &c., vitiating the policy—it was con- 
sidered uncertain as to what the intention was as to Imposing a 
warranty and that when a policy is so framed the construction which 
imposes a Warranty will not be favored. 

It can not be fairly argued that the parties certainly intended 
this as a warranty that this building should be occupied for hetel 
purposes. 

When the policy was written, the building was unoccupied 
excepting by two persons who kept watch over the hotel. Can it 
be said in the absence of testimony, that there would be less risk 
to the building while occupied as a hotel than while under the 
special care of two men? On the other hand, it might well be con- 
sidered aus i proper precaution on the part of the assured, to reserve 
LO himself the night to have the building occupied for hotel pur- 
poses, a risk generally considered as hazardous. If this was not in 
the minds of the parties, what is more reasonable than that 
the whole intention was to represent what the expectation 
of the assured was? It does not seem to he clear upon 
the face of the policy and under the circumstances of the case, that 
there was an intention to enter into contract to occupy this build- 
Ing for hotel purposes. 

The view that the language used only imports a_ reserva- 
tion or a representation of an expectation, is supported by a similar 
view taken in some well considered cases. 

In /lough vs. City Fire Ins. Co., 29 Conn. 10, the survey 
embraced in the application contained the following interrogatory 
and answer: 


ef : 
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‘¢ How are the several stories occeupied 7 Answer: 
‘Unoceupied, but to be occupied by a tenant.” The policy contained 
the usual stipulation about the representations in the application 
being deemed a part of the policy, and a warranty on the part of 
the assured. It was held that the answer was not to be considered 
ws il stipulation that the house should he occupied by a tenant, hut 


<a t 


; 


rather as a res rration on the part of thie applicant, of this right fn 
have it so occupied and to avoid the inference that a was to remain 
UNOCCH PU dd. fn Dollirer ro al. . 2. Joseph Fe’. fl f».. 13] Mags. 
39, the policy contained this statement, ‘* Used for the storage of 
Re. When the pohiey was issued there was no ice in the building, 
and the laneu ive Us “ Wills, in view of that fact. the same os if if 
had read, **¢o be used for the storage of ice.” It was held not a 
warranty but as description. Necessarily it referred to an inten- 
tion to use the building for the same purposes that it had been used 


5 


for. 

In Hlerrick ». Union Mutual Tus. ra... 1S Ve. DOYS, the 
application contained the the following question and answer: 

“Who owns and occupies the building?”’—Answer: **Owned 
‘Sby applicant : fo he ove M) wed by a tenant.” | 

This was held to bo a representation of an expectation, and 
not a warranty, citing Lire v. N. EB. M. Ine. Co., 4 Pick. 439, 
which was a case where the master of a vessel writing for surance 
LO the avent stated thiat thie nessel mould sail On thee 12th: nd the 
agent so represented, [It was held that this was a more expectation. 
In Denistoun v. Little, 3 Bligh supra the lancuage of the letter 
requesting insurance was as follows: **The Briliiante will sail on 
“the Loth of May » receiving vessel—in which the writer of this 
“will take passage.” The Brilliante had infact sailed. It bemge 
in time of war, the fact of the vessel having already sailed was 
held material. The Lord Chancellor said he considered this as 
rong bevond cull ¢ rpectation recognizing the view that had it re- 
lated only to the future movements of the vessel, it would have 
been considered a repre sentation of expectation merely . In Catlin 
ve Spring fi ld FL I. Co., 1 Sumner 434, a case often eited and 
always with approval, the language in the poliey was as follows: 
el hy one Joel Bo lqers as a due Ming house tut to 


¥ ry . .e* 7°" . 
wee 7 occupied hie redtler asa faveri and previleged (1S Biel. and if 


‘at present ‘) ruy fi 


} 


Wils held hot tO be it wirrunltyv, but il reservation. (Other cuses wit!) 
more or less bearing upon this question mieht be citéd but we 
believe that the forevrome authorities furl) sustain and are sufthe lent 


to justify our position, 
IIT. 


If this is to be construed As i wirranty, then if Sens TO re 
clear that it is to be construed as 2 promissory Warranty—a distine- 
tion well taken and elaborately argued in Cady v. Imperial Ins. 
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+ = f (Vifford ODS and it} James ys Lycoming Ine. Tse he sid 


That in this view the assured would have ‘ta reasonable 
time” in which to occupy or to procure the occupancy of the insured 
building for hotel purposes, is not denied. That the question of 
reasonable time in ai cuse like this is for the jury, appears Lo he clear 
both upon reason and authority. 

Reasonable tine in this case depended on many circum- 
stances; the time when the parties who were under contract to 
occupy it, first refused to carry out their agreement; the season of 
the year; the difficulty in procuring tenants; the difficulty in pro- 
curing furniture; and the time it would take to procure it 

were circumstances that ite tually entered into the question, and 
must have been within the minds of the parties, if this was in fact 
a stipulation to put the building to hotel uses. The rule that the 
court, for the sake of certainty, will, wherever there has been a 
mere lapse of time, treat the question is one of law, does not apply, 
and we believe never has been applied to a case like the one at bar. 

Lord Mansfield in Tyn lal ». Brown, ] Term RR. Te, said : 

Whenever a rule can be laid down in respect to reasonableness, it 
should be de nded yy the eourt, and adhered to by every nie for the 
sake of certainty i 

It needs no argument to show that a rule ean not be laid 
dow nto cover such CSCS Ls this Ciuis¢., lhe authorities do not stls- 
tuin the view that where there is no conflict in the evidence, the 
question becomes one for the court if the circumstances are of such 
a character that a certain rule can not be applied. This question 
was ably discussed by Judge Shippen in /lowe v. Huntington, 15 
Me. ets. The question arose in nh cuse of contract, where each 
party was todo certam acts upon the hy ippening of il certain event, 
and neo time Wiis fixed. Reviewing the authorities, that learned 
jurist found: the rule to be, that in giving notices in regard to nego- 
tinble paper, nn revard to tennnts, and i many CSCS of il veneral 
nature and prevailing usage, the judges will decide; but ** where 
‘there is no certain time limited within which or from which a 
‘*thing is to be done, but is to be accommodated in some degree to 
‘*the interests of the party and the course of trade, as in the case of 


* 


bills af sight or notes on demand, or where it may In some man- 
‘*ner depend on the state of the weather, as in the case of removal 
‘Ol roods distrained., or the tithing ora crop, it has heen left to 
‘the jury to decide upon each case as it arises.” 

Thus in case of life tenancy, the reasonable time in which to 
remove goods after termination of tenancy, has been held to be a 
question of law. 

(Stoden v. Harvey, Cro. Jac. 204..Co. on Lit. 566.) 

So of notice to quit, to tenant at will, (Ells v Paige, | Pick 
13.) While in eascs of bills payable, orafter sight, or on demand the 
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hol ler has a reasonable time in which to present for payment which 
1 jury question. (Field v. Nickerson, 13 Mass. 15.) Soalsoa 
tithe owner has a reasonable time to compare the tithe set out with 
the other nine tenths, which is a jury question. Jacey v. flardin, 
B.& C., 213. So also a landlord has a reasonable time to 
remove distrained goods. (Pitt v. Shaw, 4 B. & Ad. 206.) Ab- 
pott C. J. im Smith vy. Doe..2? Bb. & CU. 2710. puts the rule as Lord 
Manstield has stated where if Cun he applied with certainty 1D CUuses 
of prevailing usage, but in cases ‘twhich may depend on particular 
‘* facts and circumstances (su SAYS ) the assistance of a jury may he 


niet urre ” Bag 


Starkey says: ‘*Where the law does not by the operation of 
‘‘any principle or established rule decide upon the legal quality of the 
‘simple facts, it is for the jury to draw the general inference of rea- 
‘‘sonable or unreasonable. Starkey’s Ey., 403. 


On the vround that where circumstances affect the measure 
of reasonableness, it becomes a question of fact for the jury, it 
was held in Magee v. MeCormic, 13 1/1. 289, that whether a bill of 
a broken bank was returned in reasonable time was a question for 
the jury; in Union National Bank of Chicago, v. Baldenwic, 44 
fi1., 375 that reasonable time to return counterfeit money Is a ques- 
tion for the jury, in which the court Sit \ it is because it depends 
r upon the situation of the facts and cirenmstances of the party lar 
CUS ¢ 1 Bell v , Nima. jl fii, lel (tit 7h he phaie ly oP (fivbs. Le fil. OO 
that under a statute a allowed interest in cases of **anreasonable 
and vexatious de lay, "in Bank v. Ezell, 10 Hump 385 >, the i stion 
heme one of cana notice pe non-payme nt, where the bill was 
indorsed after due; in Scott-v. Buchanan, 11 Hump. 468, the 
question being whether a person, after arriving at his majority, had, 
within a reasonable time, exercised his right to rescind a contract 
entered into while he was under age; these questions were held 
to be for the jury. In the case last cited, the court say: ‘as to 
“* tae time within which a party may exercise this right of elect’on, 

‘n0 uniform rule could be ¢ oteblieh. lw i! fhout prepudé @lothe right iself 
‘* What would be considered as a very reasonable and proper time in 
‘* one case, might well be se us unreasonable and wanecessary 
‘in another, owing toa eer in the condition and situation 
‘‘of the parties, in reference to the right to be affected by the ae- 
‘* tion.” In Porter v. ots aig "1. State 2PS2 the court held 


had expressed his dissent within a reason- 


that whether a consiene 
able time to his consiwnor, who had departed from instructions in a 
sule of goods, was a question for the jury; citing many eases. 
Without further citation from the numerous cases in this subject, we 
think we are warranted in our position that upon principle, the 
question of reasonabe time in this case was properly left to th » jury 

it being a case depending on its own peculiar circumstances. 
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(2dly.) The authorities clearly sustain the view that in 
cases similar to the one at bar, the question of reasonable time has 
almost uniformly been left to the jury. 

In Hough ve. City Fire Ins. Co., 29 Conn. 10, Supra, where 
the application provided that the insured premises were ‘* fo be 
occupied by a tenant,” the court instructed the jury, that as no time 
was specified when such occupancy was to commence, ‘**the warranty 
“(if a warranty) would not be broken if such occupancy 


‘was procured within a _ reasonable’ time,” = and _ this 
instruction Was approved, Judge Sanford saying, _ Wn 
some cases indeed, the court decides, but those are 


‘cases in which it can be determined by a simple application 
‘‘of some rule or principle of law, to facts proved or admitted at 
‘*the trial; but where the law is silent and does not by the operation 
‘of any principle or extablished rule decide upon the legal quality 
abe of thie simple facts af is for thie yury lo draw the infere nee of reaqson- 
, able or unreasonable 1) point of at be 

In West Branch Ins. Co. v. HHelfenste in, 40 Pa. St. 289, 
the policy provided that notice of loss must be given forthwith to 
the secretary of the company. The fire occurred Oct. 4. The 
defendant in error went to see the agent the same day, but he was 
not at home and was not seen. The loeal agent however, Was 
informed of the fire and wrote the secretary on Wednesday next 
after the fire. The secretary came mn a day or Two, and defendant 
in error was, through the local agent by direction of the secretary, 
told to make out his proofs of loss. and that he would be paid. 

The court Instructed the jury that it was for them to find 
W hether the notice had been riven 4 ithin it reasonable fame. and it 
was held to be i proper instruction. In kdiwards . Baltimore F. 
I. Co.. 3? Gal. 176, the question whether notice of loss under a 
policy having similar provisions, was given in reasonable time was 
left to the jury and approved. In Continental Ins. Co. v. Lippold, 
3 Neb. 391], the fire occurred on the 16th of April ei ® A 
few days afterwards defendant in error requested the local agent to 
notify the company. He informed defendant in error that he had 
seen the general agent and had a conference with him; on the 15th 
of July, °71, defendant in error emploved one Doerfelt to write to 
the general agent stating the loss, which was done. On the 16th 
of August the general agent wrote defendant that there were sus- 
picious circumstances which he ought to explain. On Jany. Ist, 
‘72, formal proofs of loss were given. The question whether 
notice of loss was given within a reasonable time, was left to the 
jury and this was held to be no error. 


In Germania Ins. Co... v. Curran, 8 Arians. 9, the policy 
contained a provision that notice of loss must be given forthwith. 
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There was no direct evidence of service of notice. The local agent 
however gave information of the loss within 48% hours. The ques- 
tion whether this information was given within a reasonable time 
was left to the jury and approved. 

In Providence Life Ins. Co. v. Martin 32 Md. 310, 
which was an action on an accident policy, requiring immediate 
notice, &c., it appeared that the local agent resided in the vicinity 
of the accident, but was then absent at Berkly Springs where he 
heard of it. Within less than a week the widow reported to the 
agent; made affidavit on the 18th of August, another on the 28th 
and another on the 4th of September, which were forwarded when 
made—and the question of reasonableness of the notice was left to 
the jury. It was held that the question was properly submitted, 
citing Edwards v. The Buttman Fire Ins. Co. 3 Gill 176 (supra. ) 

In Davis, Hacket & Co. v. Western Mass. Ins. Co. 8 R. I. 276, 


the action was in a fire insurance policy. The goods were injured 
by fire April 22, °62. Proofs of loss were given May 43l, 


‘62. No reply was made by the company, until the 19th of 
June when the proofs were objected to. 

It was left to the jury to say whether this reply was within 
reasonable time which was approved. The rule laid down by Lord 
Mansfield was stated, but the court says ‘there are numerous cases 
‘‘depending on particular facts and circumstances, in which the 
‘‘court can not dispense with the aid of a jury”, citing Flore v. 
Huntington, lS Me. 350 supra. 

The case of Lindsly, Jor dan ct: ( -_ Union Mutual Ing. ’o.. 
3 RR. I. 157, is directly in point. In the application the description 
as to situation and surroundings of the insured building referred 
to two small adjacent buildings and provided that ‘*both of the 
above buildings are to be moved 15 feet.” A loss occurred before 
the buildings were moved. The question whether reasonable time 
had elapsed in which to move the buildings was left to the jury— 
and the court on review held the submission to the jury proper, 
saying: ‘*The question of reasonable time is always a question of 
‘‘fact excepting in those cases in which the law has established 
‘‘what is to be considered reasonable time. In a case like this 
‘‘to wit the reasonable time required to remove two buildings no 
‘such reasonable time is, or can be established by law. The nature 
‘‘of the case involves an inquiry as to facts, and reasonable infer- 
‘tences as to the state of facts on the case. : 

‘‘In cases where the law raises an inference from a state 
‘of facts, the facts being found, the law is to be pronounced by the 
‘‘court, but in cases where the law raises no such inference the 
‘treaqsonable conse quence or effect of a state of facts i as mucha 
‘“matter for the jury fo consider as tis the existence of the facts them- 
‘*eelres,” ? 

In Ben Franklin Ins. Co. v. Flynn 18 Fa. &. 627. 
the proofs of loss were not furnished until 30 days after the loss. 


il 


fe 
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The policy required that they be furnished as soon as possible, and 
it was held that the question whether this was within reasonable 
time, Was properly submitted to the jury, citing Ins. Co. v. Davis, 
idem 280, where three months had elapsed and the question was 
submitted to the jury. 

There are some cases where, there being no dispute about 
the facts, and no circumstances tending to excuse delay, the 
question has been treated as one for the court. 

Murdock Ue Lhe 7 Mune ('o. Mutual lus. ('o. 2? ( oma, 210, 
sometimes cited Ol this question was dee vied on the ground that 
the question of waiver was, upon the evidence improperly submitted, 
and «a new trial was granted on that and other grounds not really 
involving a question of reasonable time. Jewett J. thought if it was 
involved it was a question for the jury. 

The case of Adirards rv Lycoming Inaurance Co... 75 Ba. St. 
378, was decided upon the pont that the question of a waiver 
of service of notice of loss was improperly submitted. It did not in 
“ny proper sense involve the question under discussion. Without 
further special reference to this class of authorities we desire to say 
that upon a careful examination we have found nothing that 
amounts to conflict of authority upon the question as presented 
Dy t hie evidence 1 this CUse, 


iF 


No special point was made in the court below, that notice 
of loss was not served in time; but if this court considers the point 
saved, by the request that the court charge, as a matter of law, 
that plaintiff was not entitled to recover, we submit the following 
considerations ;—In the Gorrespondence had with Dargan by direc- 
tion of plaintiff in eTrTror, Dargan states that he sent notice of [Oss 
rrgmediate ly after the fire. It ix of ite consequence whether this 
was clone by direction of defendant in error. The cases cited,(supra ), 
ure authority for this view. We call attention especially to the 
following cases: 


Be ii kranklin F. I. Co., Uv. Flynn, YS Pa. St. 6274 . 
Edhrards v. The Baltimore F. Ins. Co., 3? Gill 176. 
aovile pitt Lite Ines. C-.. . Martin, 32 Md. ILO. 
frermania Ine. Cio. vw. Curran, & hans. 9. 
(‘ontine ntal Tne. ( ~ Lippold, s Ne /). OT. 
West Branch Ine. ('o. . Helfenate mn. Me Pa. Sf. YS. 
(And see other cases cited under our 4th point supra. ) 


The proofs of loss were delayed under the supposition w hich 
was really a fact, that Dargan, who was investigating the fire, had 
collected and forwarded to the company, at the home office, proofs 
of loss. The proofs that were afterwards prepared, were prepared 
and forwarded at the request of Dargan, acting for the company. 
To have directed a verdict, for defendant below, on this state of 
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the case, upon the evidence. would have been error. There was 
at all events something to go to the jury. 


The evidence was specific on the part of plaintiff below, 
that no cunpowder or other combustible material was, to the know- 
ledge of the plaintiff, ever kept in the insured building, ( Record 
114.): also to the effect that the plaintiff helow never gave any 
one authority to keep gunpowder or other combustible material. 
Lusiqman Goes not state that he had any right to keep powder 
Ol the premises, and it would appear that his Occupancy was not 
such as would give him any implied right to do so. 

The CUSeCSs which hold that the policy Is rendered void by 
the keeping of gunpowder without the knowledge of the assured, 
are cases, Where, by leasing, or by mortgaging, the assured had given 
4 legal right to the tenant or mortgagee in possession, to use the 
premises for purposes forbidden in the policy, so that there was 4 
sort of constructive assent on the part of the assured. It is at all 
events, pretty clear that where there is no such relation between 
the assured and any person bringing the forbidden article on to the 
premises, as to make the assured responsible for the act, or the con- 
tinuance of the act, the policy would not be rendered void by the 
mere fact that gunpowder was brought upon the premises, 

In Rhode Island it has been held, that a replication that the 
premises were used for hazardous purposes without the knowledge 
or assent of the assured, is wood. 

Howie. v. Providence Mut. Ins. Co., 6 R. I. 517. 

ln every case where a policy has been held to be invalidated 
D the acts of a tenant or some person representing the assured 
notwithstanding assured did not know of such use, it will be found 
that there was a using of the premises in a business sense. The 
language of the policy in this case is, * if in said premises there he 
kept gunpowder. There is not a particle of evidence that fuli- 
powder was ** kept” in any such sense as must have been within the 
mind of the parties. 

Buchanan v. Exchange Fire. Ins. Co. 61 N. Y. 26. 

\t all events, whether this condition of the policy was bro- 
ken, was a question of fact for the jury. 

It is well settled, that when the conditions of a policy have 
heen broken, by devoting the property to uses prohibited in the 
policy, the policy does not thereby become a dead instrument, that 
the uses to which the property Wiis devoted at the fame or the loss 
is to determine the questien whether the condition has been broken. 

Mutual Fire Ins. Co. v. Coalsville Shoe Factory 80 Pa. 
St. 343. 
The evidence was not such as to make it a necessary infer- 
ence that runpowder wis kept in the premises. Lusigman testified-_ 
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that while he was at work on the building, he occupied a roonl 
where he had his carpenter bench, and that when the hotel was 
completed he slept in it and kept his tools and baggage there, also 
that in December 1881 he quit sleeping there, and that at the time 
of I he fire he had removed one to ) chest : hut the balance of his 
haggvage was there. He says while there, (but does not say 
when), that he, without the knowledge of Mr. Wright, took two 
small eans of Du Pont powder, and a quarter of a can of blasting 
powder to the hotel; that this powder had been wet, was caked 
and in lumps; and that he threw out the small cans and put the 
can (quarter full) of blasting powder in his chest; that he had also 
some f@iant powder and a poeart of a coil of fuse; that he gave this 
giant powder away except 4 sticks, which he left on a window sill 
in an adjoining room, and at the time of the fire he had removed 
one tool chest, (Record 55.) It would seem, therefore, that he 
had left 4 sticks of powder in 2 room which he did not pretend to 
have any right to occupy, and he was a mere trespasser in leaving It 
there \s to the rest of the powder, it was in his chest and he had 
removed one chest. There was no evidence of any explosion or 
Ss} lal of LAY der in i hat root, and 1 he jury oul tel | het ter 1 han we 
can, Whether the powder was in the chest that was removed, or 


was in the chest that remaimed. Aside from this there was the tes- 
timion\ of John M. (yinn that he sw i pow der key carried out, hut 
that he cid not know whether there Mars ity powder wn af.. ' Record 
i3.) 


(‘has. A. Neston testified that he was at the fire and found 


akeo of powder, known as black powder, also a coffee sack con- 


taining & or 10 sticks of giant powder. This was not the same 
powder mentioned by Lusigman. At all events the jury were not 
hound to believe it was the same. The description is not the same. 
It does not appear where it was found The evidence of Wright 


heme considered, the jury had a right to believe that this powder 
was brought onto the premises by some one having no shadow of 


right todoso. It appears that this building was in a mining 
country T hat powder Wis in ‘ORRINIOTL Tse mcd that it wis common 


tT? have powder even at hotels. 


The jury had a right on this state of facts, to determine 
whether powder had been ‘*kept at the hotel” contrary to the con- 
dition of the policy. They were the judges whether there had been 
a breach of the covenant in this respect. Boos v. World Lf. Ins. 
Co.,.3 T. & C. 364 (N. ¥.). Aurora Fire Ins. Co. v. Eddy, 50 
Il] —  * 


We have made no reference in argument to the question of 
ownership, because it is not disputed that defendant in error had 
the legal tile, and the testimony of defendant in error, being that 
his ownership was absolute, it will hardly be contended that the 
question was not for the jury. 
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STATEMENT. 


This action was brought by the defendant in error to re- 
eover upon a policy of insurance issued by plaintiff in error, and 
dated the llth day of July, A. D., 1881, to insure the defendant 
in error for one year against loss by fire to the amount of five thou- 

} sand dollars upon a building described in the policy as follows: 
; ** Fis hiro-story adobe and rood structure. shingle roof hotel building 
! ‘64, tye occupied for hotel Pur proses, and situated in Llock 144, 
“hounded hy Bh nnetl. Sirth. Hudson and Seventh streets. Silver Cty, 
“Clrant County. New Mexico,” for damage sustained by the destruc- 
tion of said building by fire, which occurred on the 1th day of 
January, A. D., 1882. 

The action was commenced on the first day of July, A. D., 
} 1882, in the Cireuit Court of Green County, Illinois, and was 


thence removed to the United States Circuit Court for the Southern 
| District of Illinois. It was tried at the January Term, A. D., 1885, 
; of that court before Hon. S. Hl. Treat, judge, and a jury, and re- 
. sulted in a verdict in favor of plaintiff below, for five thousand 


seven hundred and fifty dollars. 

\ motion for a new trial I) plaintiff in error was denied, 
and judgment was entered on the {th day of May, A. D., 1885, in 
favor of defendant in error for the amount of the verdict and costs. 
A bill of exceptions was tendered and allowed, and a bond ap- 
proved and filed on the 7th day of July, A. D., 1&8». 


ay, nina 


~~ 
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The pleadings consisted of a special count on the policy 
and an mdebitatus HSSUTLp SIE count, on the posure of the plamtiff bes 
low, and on the part of the defendant below, of the general INSU 
with a stipulation to allow defendant helow to introduce any eVin, 
dence which might be introduced under notice of special defence 

Reeord of). id. 

The polices (1) which the action was brought contaimed the 
follow ing provisions, material to he considered ll this hearing! 

namely : | 

That the appiication. for insurance, including the survey, 
plan and description of the property, should be considered 4 
warranty. 

2 That the building insured was ** fo be occupied for hote: 
Purpose — 

) That if the building should at any time be occupied of 
used so as to increase the risk, or if the risk should be ing 

crensed yy hth meas whatever, within the control of the “ussured, 
the poles would be void. 

i That if the building should become unoccupied without 
the assent of the COMPA indorsed pon the policy, it 
would become void, 

5 That if the interest of the assured in’ the property, 
whether as owner, trustee, consignee, factor, agent, mort- 

gvavee, lessee or otherwise, be not truly stated in the policy, and if 

the mterest of the assured be other than an entire unconditional 

and sole ownership for the use and benefit of the assured and be 

hat so represented to the COPLPMUDDY and so expressed in the written 
part ct the policy, if would be void. 


(} That ‘if on said premises there be kept gunpowder, fire 
works, &¢., ’ ' without written permission,” the 


poles would be void. 
ry That ** persons sustaining loss or damage by fire should 
forthwith vive written notice of said loss to the company, 


and as soon thereafter as possible render a particular account, 


signed and sworn to by them,’ &e., viving particulars us set out in 


the policy. 

fhe policy also provided that in case of loss each party 
should pay one-half of the adjuster’s expenses, from the home office 
to Silver City. (Record, 49—54. ) 

The cy Kience tended to show the destruction of the building 
by fire on the 19th day of January, A. D., 1882: that very shortly 
after the fire one J. L. Dargan, plaintiff in errors adjuster came to 
Silver City to Investigute the fire: that defendant in error was 
absent at the time of the fire, and as soon as he heard of it wrote 
to Bell & Wright, attorneys at Silver City, requesting them to 
attend to the adjustment of the insurance; that they, acting 
for him, met Mr. Dargan, answered all questions and furnished him 
every facility for ascertaining all the facts; that they at Dargan’s 
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request employed iit} engmeer cf. draw it erround plan of the hotel 


Recording to a description given by the builders, and delivered the 


flrawines iis directed by Dargan to one Robert Black. an contractor 
and ( Record, | that m all 
plaintiff below regarded Dargan as the adjuster for the company 

that ne collected all the information about the fire that he required ; 
that not hearing from the company after Dargan left, Bell & Wright 


builder; HO—OH6. ) this the agents of 


wrote the company stating what they had done. and asking 
whether anything more Wuas needed: that the company replied 
recommending them to correspond with Dargan; that they did so 
correspond ; that Dargan wrote stating that no proofs of loss had 
been received and requested them to forward proofs of loss at the 


: ' ry 
earliest convenience, as it was impossible to do anything in the 
matter until such were received, and LLSO stated, that notwe or the 


; . ; . 
Jiprx fj j / beg nTrenrrar led fey thie COMPU (IS SOOM ALS af CCU rie hy th if 


to this it was replied bv defendant in errors attornevs. that Mr. 


Dargan had had his own way while at Silver City in adjusting the 
whole matter; that it had been supposed that he had secured 
ll proofs of loss himself; that Mr. Dare@an had been considered as 
thi rent of both parties, in as much as his expenses were to be 


full 


was acting 


statements with 
oe 
Darcan while 


ins letter requesting proofs 


thot 
proots of loss had been submitted to 


orne by both parties mutually sworn 


he 
is | dy imicTr: that pon re’ elVving \) ri 


rmial proots of loss signed and sworn to by defendant in 


error, were prepared according to tie requirements of the policy, 
and accompanied with a magistrates certificate were forwarded to 
the company. (Reeord 65-71.) 


To these proots oft loss. 17 does nat appear from the record 
that rn ‘obj etions were ever made 
There was also evidence t nding to show that the building 


for hotel and was but just completed 


palne , Wis sued, ane hact 


was constructed purposes, 


when the not heen occupied for any pur- 


Cnee Thornton hac been per- 


POse excepting that one Lusiquan 


mitted to occupy one room for the purpose of looking after the 
emises (Record 61, 62); that in that wav and in that way only 

the building was occupied at the time of the fire. 
The evidence also tended to show. that the defendant m 


with Jlolt & 


‘ord Ya): 


“i a contract 


error at the time the poli vy was issued h 
rans for 


leasing the building for hotel purposes ( Re 


that after the poliey was issued t! fused to carry out the con- 
rrinct yy which the hotel was left efendant in errors hands the 
latte part of July ISS1 at a tin vhen it was difhecuit to procure 
tenants for such ‘] building: that in rder to run the hotel it was 
hecessary to procure furniture and supplies from the Kast which 
had to he shipped around by th f San Francisco and Shake- 
speare; and that it would take all of six months to get furniture 
to the hotel. (Record 106, ) 


There was some evidence tending to show that Lusieman 
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took Some powder mnto his room burt whether if Wiis there atl the 
time of the fire is not sufficiently clear to make it obligatory on the 


jury to accept it as a proved fact in the case. (Record 56, 57.) 
There was also evidence.tending to show that defendant in 
eCrror cid not know that anv powder o1 combustible miatter had 


ever yan 1} taken mito t ha hotel: md that none Wis ever taken into 


the hotel by the defendant in error or any authorized agent of His. 
(Record 114,115 and 61.) 
| here Is ne ASSIone nt of errors on the record. The CoOn- 
tention Dy pl untiff in error below, however, was: 
That Mr. Wright was not absolute owner of the property, 
and that on that account the polices was void. 
2 That the written application for insurance contained a 
provision that the building was to be occupied for hotel 
purposes within 60 days and that the non-occupancy rendered the 
policy void. 
) That if there was no limitation of time for occupying the 
premises, then it was incumbent on defendant in error to 
have devoted the building ic. hot | Lists within a reason hile fai and 
that this was a question of luw for the court. 
Qn the first question there was evidence tending to show 
t hist Wright was absolute owner, (heeord 94, 9%), L1Ld.) 
Qn the second question, the’ application having been lost, 
, 


there was parol evidence as to what the application contaimmed 


which tended to show that the application corresponded with the 
poles : that the only statement made at the time the Insurance was 
procured, in regard to occupancy was, that the building **was to 
be used as a hotel”; that it was not stated and did not appear in 
the applieation that the building was to be used as a hotel within 
Ht) days. (Reeord 116. 


INSTRUCTIONS REFUSED. 


The following instructions requested by plaintiff in error 

were refused by the court, namely 
“That in view of the provisions of the policy that the 
‘building was to be occupied as a hotel the law implies the 
“contract to be that it should be occupied within a reasonable time 
‘thereafter, and the fact sworn to yy plaintiff that between the 
“Tith day of July, the date of the policy, and the 1th day of 
‘January, the date of the burning, the building had not been and 
was not at the time of the burning 


— * 


occupied as a hotel consti- 

‘tuted such a delay as in law avoids the policy, and the verdict of 

“the jurv upon that ground should be for the defendant.” 

2? Che plaintiff in error also asked the court to charge the 
jurv ‘tas matter of law that upon the facts of the case the 

‘verdict should be for the defendant.” (Record Li é-119.) 


~ 


. 
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: 
~ INSTRUCTIONS GIVEN. 
) 
| By the Court. ‘Perhaps the most important point in this 
‘‘oase is the use of the building as a hotel. The policy provides 
4 ‘‘that the application for insurance shall be considered a part of the 
j ‘policy. The application is lost and cannot be produced. The 
‘defendant, the insurance company, contends that the application 
F ‘provided that the building should be occupied as a hotel in 60, 
“days. The plaintiff insists that there was no such limit. The 
| ‘Jury are to decide from the evidence that has been heard on the 
| ‘subject what the provisions in the application are. If you should 
‘come to the conclusion from all the evidence applicable to the 
‘subject that it contained a provision that the building should be 
~ ‘‘used as a hotel within 60 d IVS; then the plaintiff would not be 
‘entitled to recover, because when the building was burned it was 
‘not operated as a hotel.—This is all Tam inclined to say on that 
‘subject. 
‘*There is il question made about the title of the property. 
“The evidence shows the legal title was in the plaintiff from the 
fa ‘other gentlemen-—owners with him. That is enough unless you 
x ‘*hbelleve from the evidence that he holds that title for the benefit 
i ‘tof Roodhouse and Edwards. If he does, then he would not be 


‘entitled to recover, for the policy provides that he must be full and 

| ‘absolute owner of the property in order to recover the insurance. 

v. ss 4 . ) Pil = ' = i ' » 7? ff +! . 
As to reasonable time I will say to the jury, that if there 


>, 


‘was no statement in the application as to the time m which the 
‘‘huilding was to be used as a hotel, in that case it was the duty of 
‘‘the plaintiff to operate it as a hotel or have it used as a hotel, in 
‘‘a reasonable time, and the question of reasonable time ts for you 
‘‘to determine. . 

_ “IT heheve there is a prov ision in the policy that no powder 
‘or combustible material be placed in the building while insured. 
‘Tf the yury should heheve from the evidence that the plamtiff 
“Wright or his authorized agent authorized powder or other com- 
‘‘hustible material to be placed in the building, that would vitiate 
‘the policy and render it void.” 

ye Upon these instructions and the refusal to give the instruc- 

i tions iis requested, the questions involved in the case arise, 

* POINTS. 

he 

% 

7 It may be assumed that the language of the policy and of the 
application agreed, and was simply that the building was ‘to be 

» occupied for hotel POULT] Coe . the ey idence bemny contheting as TO 


whether a limitation of 60 days was in the application (the apphi- 
cation having been lost). The jury under the imstruction of the 
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court must have found that no limitation was put in the application 
and that finding is conclusive. 
Greggs v. Moss, 14 Wall 564 
lixpress Ca. V. W are, ZU id. 545. 
Mills v. Smith, 8 Wall 27. 
W oodruff v. Hough, 91 U.S. 596. 
(Record 116-118.) 


The language of the policy and the appite ation: is then to 
bh. assumed to be as follows: ‘In consideration, &c . : 
‘‘the Fire Ass’n of Philadelphia do insure David W right against 
‘loss, AKC. ° ” On his two-story adobe and wood stuccoed 
‘shingle roof hotel building to be occupied for hotel purposes and 
“situated”, &c., and this does not import a warranty, but is rather 
a representation of an expectation of future condition. Such a 
representation would not affect the policy unless fraudulently made. 

Kimball v. Aetna Ins. Co., 9 Allen 540. 

Herrick v. Union Mut. F. I. Co., 48 Me. 558 

Catlin v. Springfield Ins. Co., 1 Sumner 434. 

Doliver v. St, Joseph’s F. M. I. Co., 131 Mass. 39. 

National Bank v. Ins. Co., 95 ae S. 673. 

Rice v. N. BE. M. Ins. Co., 4 Pick 439. 

Dennistoun v. Lillie, 3 Blighs 208. 

Llough v. City I. Ins. cr. 29 Ct. 10. 


IIT. 


If the language of the policy imports a warranty, it Is a 
‘‘promissory warranty” and theassured had a reasonable time in 
which to comply with its requirements. (Cady v. Imperial Ins. Co.., 
t Clifford 203. James v. Lycoming Ins. Co., id. 272.) And this 
question of reasonable time turned upon the circumstances of the 
ease, some of which were disputed (Record 115 and 98) and the 
court ruled correctly in submitting the question to the jury. That 
where there are qualifying circumstances or disputed questions of 
fact the question of reasonable time ts one for the jury, seems to be 
well settled to be the rule in insurance cases. 

Gloucester Mnfe. Co. vs. Howard Fire Ins. Co., 5 Gray 497. 

West Branch Ins: Co. v. Halfenstein, 40 Pa. St. 259. 

Continental Ins. Co. v. Lippold, 3 Neb. 391. 

Ward v. Law Property Assurance Co., 4 W. R. 605. 

German Ins. Co. v. Curran, & Kans. 9. 

Kdwards v. Baltimore Ins. Co., 3 Gill. 176. 

Providence Life Ins. Co. v. Martin, 32 Md. 310. 

Western Mass. Ins. Co., 8 R. Ll. 277. 


Dav is Ve 


ee 
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Lindsay, Jordan & Co. v. Union Mut. I. Co., 3 R. I. 157. 

Palmer v. St. Paul F. & M. Ins. Co., 44 Wis. 201. 

Ben Franklin Ins. Co. v. Flynn, 98 Pa. St. 627. 

Murdock v. Chenango Co. Mut. Ins. Co., 2 Comstock 200. 

The same principle also holds good in other cases where 
circumstances exist which affect the question. 

Howe v. Huntington, 15 Me. 350. 

Holbrook v. Burt, 22 Pick 46. 

Magee vy. MeCormic, 13 Ill. 289. 

Union N. B. of Ch. v. Baldenwie, 45 Ill. 375. 

Haywood v. Harmon, 17 Ill. 477. , 

Kennedy v. Gibbs, 15 Ill. 406. 

Scott v. Buchanan, 11 Humph. 468. 

Union Bank v. Ezell, 10 Humph. 385. 

Porter v. Patterson, 15. Pa. St. 232. 

Goodwyn v. Chevely, 4 Hurlst and North 640 ( Bramwell 
dissenting ). 

Fry v. Hill, 7 Taunt. 377. 

Facey v. Hividom, 3 B. & C. 213. 

Burton v. Griffiths, 11 M. & W. &17. 

Conger v. Hudson, R. R. R. Co., 6 Duer. 375. 

Green v. Haines, 1 Hilton 254. 


iP 


Notice of loss and proofs of loss were submitted within a 
reasonable time, and the delay in transmitting proofs of loss, was 
excused so that the whole matter was for the jury. (See Record 
67 and 65-71.) 

Swan v. Liverpool, London & Crlobe Ins. Co. 52 Miss. 704, 

Palmer v. St. Paul Ins. Co., 44 Wis. 201. 

Ben Franklin Ins. Co. v. Flynn 98 Pe. St. 627. 

Edgerly v. Farmers Ins. Co. 48 Iowa, (44. 

Butterworth v. Western Assurance Co., 132 Mass. 489. 

Aetna Ins, Co., v. Sehnue &5 Ind. 366. 

Blake v. Exchange Mut. Ins. Co. 12 Gray, 264. 

Franklyn Ins. Co. v. Chicago Ins. Co. 36 Md. 102. 


The evidence tended to show that no gunpowder or other 
combustible materia! was ever placed on the premises by authority, 
or with the knowledge of, defendant in error or any agent of his. 
This was a question for the jury, and was properly left to them by 
the court. 
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Whether powder was in fact -in the building at the time 
of the fire, was also a question of fact for the jury. The evidence 
on that subject was not of sufficient force to make it a necessary 
inference, from the evidence that powder was kept on the premises 
by any one, and the finding of the jury is conclusive. 


ARGUMENT. 


That we are correct in assuming that the phraseology of the 
aplication and of the policy in regard to the intended occupancy 
of the premises was in substance the same, and that no limit of 
time was provided, within which the insured building should be 
occupied for hotel purposes, will appear from il very shight Inspec- 
tion of the record. 

[It will be seen that the policy itself contained no limit- 

ation. (Record 49.) 

The application was lost, and plaintiff below testified that 
there was no representation as to time, and that the appli- 
cation and the policy were the same; the application 
‘‘contaimed no statement at all with reference to the occu- 
‘*pancy of the hotel, only that it was to be used as a hotel.” 
(Record 116.) 

3 [It appeared in evidence, that the hotel was just completed 
when the policy issued; that it was unfurnished and unoc- 
cupied, and that it would take six months to procure the 
furniture and supplies necessary to start, and hence the claim 
by plaintiffs in error, that it was to be occupied in 60 days 
for hotel purposes Was improbable. 

It is true the plaintiff in error had the testimony of two 
witnesses, namely J. L. Dargan, agent of plaintiff in error, 
who testified to the loss of the application, and that it con- 
tained the following question. 

‘*Are the premises entirely under the control of occu- 
‘*pant and for what purpose? If not, give full particulars 
‘‘as to its occupancy and control.”—and that it was 
answered as follows: ‘*To be occupied within 60 days as 
‘‘a hotel by the tenant.” 

T. B. Mills, an agent of the company, who test'fied that 
the application contaimed a provision that the building was to be 
occupied as a hotel within 60 days. 

Hlere then was a conflict. It is no matter where the weight 
of the testimony was on this question. It is not an open question 
whether this Court will look into the evidence to see whether the 
jury has made a mistake. i 


nN 
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Gregg v. Moss, 14 Wal. 564, Express Co. v. Ware, 20 Id. 
543, Mills v. Smith, 8 Wall. 27, Woodruff v. Hough, 91 U.S. 596, 
are cited from among numerous cases, showing the extent to which 
this court has gone in its scrupulous regard for the province 


of the jury. 
II. 


Assuming then that the policy contains the only stipulation 
hetween the parties in relation to occupaney, te wit: that the in- 
sured building was ‘**to be occupied for hotel purposes” and that 
there was nothing further on that subject, we submit that it is a 
fair construction that the parties could have only intended this asa 
reservation for the benefit of the assured or a representation only 
of expectation as to future condition. 

It is well settled that policies, drawn as they are, by the 
insurance companies are to be construed favorably to the assured. 
In National Bank v. Ins. Co., 95 U.S. 673, wherein was a policy 
containing nearly the same stipulations about representations 
being warranties, &c., in view of the amplitude of language in the 
policy not only with reference to warranty, but with reference to 
false representations, fraud, &c., vitiating the policy—it was con- 
sidered uncertain as to what the intention was as to Imposing a 
warranty and that when a policy is so framed the construction which 
imposes a warranty will not be favored. 

It can not be fairly argued that the parties certainly intended 
this as a warranty that this building should be occupied for hotel 
purposes. 

When the policy was written, the building was unoccupied 
excepting by two persons who kept watch over the hotel. Can it 
he said in the absence of testimony, that there would be less risk 
to the building while occupied as a hotel than while under the 
special care of two men? On the other hand, it might well be con- 
sidered as a proper precaution on the part of the assured, to reserve 
to himself the right to have the building occupied for hotel pur- 
poses, a risk generally considered as hazardous. If this was not in 
the minds of the parties, what is more reasonable than that 
the whole intention was to represent what the expectation 
of the assured was? It does not seem to be clear upon 
the face of the policy and under the circumstances of the case, that 
there was an intention to enter into contract to occupy this build- 
ing for hotel purposes. 

The view that the language used only imports a reserva- 
tion or a representation of an expectation, is supported by a similar 
view taken In some well considered cases. 

In Hough vs. City Fire Ins. Co., 29 Conn. 10, the survey 
embraced in the application contained the following interrogatory 
and answer: 


Fa ied or : " & ome SM RAR ORRIN Be al ees megerivndléheiinn 
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™ Hlow are the several stories ocecupled 7 ” Answer: 

6 Unoceupied, hut to be occupied hy atenant.”. The policy contained 
the usual stipulation about the representations in the application 
being deemed a part of the policy, and a warranty on the part of 
the assured. It was held that the answer was not to be considered 
as a stipulation that the house should be occupied by a tenant, but 
rather as a reservation on thie part of the applicant, of the right fo 
have tt so occupied, and to avowd the tnfere nee that i was to remain 
unoceupred, In Dollivir et al, v. St. Joseph FI. Co... IZ] Maaa. 
39, the policy contained this statement, ‘* Used for the storage of 
ice.” When the policy was issued there was no ice in the building, 
and the langvuave used Wis, in) view of that fact. the SHme is if if 
had read, ‘* to be used for the storage of ice.” It was held not a 
warranty hut as description. Necessarily it referred to an inten- 
tion to use the building for the same purposes that it had been used 
for. : 

In Llerrick ve. Union Mutual Ins. Co., 48 Me. 558, the 
application contained the the following question and answer: 

“Who owns and occupies the building?” — Answer: Owned 
‘by applicant; fo be occupied by a tenant.” 

This was held to be a representation of an expectation, and 
not a warranty, citing . Dire v. N. EB. M. Ins. Co., 4 Pick. 439, 
which was a case where the master of a vessel writing for Insurance 
to the agent stated that fhe vessel would sail on the T2th, and the 
agent so represented. It was held that this was a mere expectation. 
[In Denistoun v. Little, 3 Bligh supra the language of the letter 
requesting insurance was as follows: ‘The Bri//iante will sail on 
‘‘the both of May ‘I receiving vesse| -1n which the writer of this 


‘will take passage.” The Bri//iante had in fact sailed. It being 
in time of war, the fact of the vessel having already sailed was 
held material. ‘The Lord Chancellor said he considered this as 


voing beyond an eapectation—recognizing the view that had it re- 
luted only to the future movements of the vessel, it would have 
heen considered a representation of expectation merely. In Ca/lin 
Ve Spring fi jel Ff’ /. & / Smaner Lv 4, ad Case often eited snd 
always with approval, the language in the poliey was as follows :— 
‘arf prese TL OCCUPY ‘f a7, one doel Roda rs asa due ling house but to 
6s], occupied hereaft yr aged farery and privileged (is such. and it 
was held not to be a warranty, but a reservation. Other cases with 
more or less bearing upon this question might be cited but we 
believe that the forevoine authorities fairly stuist Lin nal ALe sufhicient 


to justify our position, 


IIT. 


If this Is to he construed 1 er warranty, then it sccnis To he 
clear that it is to be construed as a prom/ssory warranty—a distine- 
tion well taken and elaborately argued in Cady vr. Imperial Ins. 
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THE FIRE 


é oe Clifford PO and in Ssaimes v. Lycoming Ina. C'o.. idem 


‘>’ 


242. 

That in this view the assured would have ‘*‘a reasonable 
time” in which to oceupy or to procure the oceupancy of the insured 
building for hotel purposes, is not denied. That the question of 
reasonable time in a case like this is forthe jury, appears to be clear 
both upon reason and authority. 

Leeasonabhle have in this Cis¢ depended oli many circum- 
stances; the time when the parties who were under contract to 
occupy it, first refused to carry out their agreement; the season of 
the year; the difficulty in procuring tenants; the difhculty in pro- 
curing furniture; and the time it would take to procure it 

were circumstances that actually entered into the question, and 
must have been within the minds of the parties, if this was in fact 
a stipulation to put the building to hotel uses. The rule that the 
court, for the sake of certainty, will, wherever there has been a 
mere lapse of time, treat the question as one of law, does not apply, 
and we believe never has been applied to a case like the one at bar. 

Lord Mansfield in Tyndal vr. Brown, 1 Term R. 16, said: 
‘* Whenever a rule can be laid down in respect to reasonableness, it 
should he decided I>) the eourt, and adhered to by every one for the 
sake of certainty.” 

It needs no argument to show that a rule can not be laid 
down to cover such cases as this case. The authorities do not sus- 
tain the view that where there is no conflict in the evidence, the 
question becomes one for the court if the circumstances are of such 
a character that a certain rule can not be applied. This question 
was ably discussed by Judge Shippen in [Howe v. Huntington, 15 
Me. 350. The question arose in a case of contract, where each 
party was todo certain acts upon the happening of a certain event, 
and no time was fixed. Reviewing the authorities, that learned 
jurist found the rule to be, that in giving notices in regard to nego- 
tiable paper, in regard to tenants, and in many cases of a veneral 
nature and prevailing usage, the judges will decide: but ** where 
‘*there is no certain time limited within which or from which a 
‘*thing is to be done, but is to be secommodated in some degree to 
‘*the interests of the party and the course of trade, as in the case of 
‘* bills af sight or notes on demand, or where it may In some man- 
-* ner depend on the stute of the weather, iis in} the Cuse of removal 
" of eroods distrained., aor the tithing of il crop, it has heen left to 
Ma the jury to decide Upon ench Cisse LS it arises,” 

Thus in case of life tenancy, the reasonable time in which to 
remove goods after termination of tenancy, has been held to be a 
question of law. 

(Stoden v. Harvey, Cro. Jae. 204.,Co. on Lit. 556.) 

SO of notice to quit, to tenant at will, ( ellis Ve Paige, | Pick 
13.) While in eases of bills pavable, or after sight, or on demand the 
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holder has a reasonable time in which to present for payment which 
is a jury question. ( Field V « Nickerson, 13 Mass. Ld. ) So also a 
tithe owner has a reasonable time co compare the tithe set out with 
the other nine tenths, which is a jury question. Jacey v. Llardin, 
3? B. & C.. 213. So also a landlord has a reasonable time to 
remove cdistrained goods.  ( Pitt v. Shaw, 4 B. & Ad. 206.) Ab- 
bott C. J. in Smith v. Doe, 2 B. & C. 270, puts the rule as Lord 
Mansfield has stated where it can be applied with certainty In cases 
of prevailing usage, but in cases ‘twhich may depend on particular 


‘facts and circumstances (he SUS ) the assistance of a pury may he 
“required.” 

Starkey says: ‘*Where the law does not by the operation of 
‘‘any principle or established rule decide upon the legal quality of the 
‘simple facts, it is for the jury to draw the general inference of rea- 
‘sonable or unreasonable. Starkey’s Ev., 453. 


On the ground that where circumstances affect the measure 
of reasonableness, it becomes a question of fact for the jury, it 
was held in Magee v. MeCormic, 13 Ill. 289, that whether a bill of 
a broken bank was returned in reasonable time was a question for 
the jury; in lnion National Bank of Chicaqo, ». Balde nweIe., LS 
[i]., 375 that reasonable time to return counterfeit money ts a ques- 
tion for the jury, in which the court say it is because it depends 
“upon fhe situation of lhe facts and efremnstances or thie particular 
ease: in Bellv. Nims, 51] 711, IZ land Int nnedy ». Githe, TS ll. 4O6 
that under a statute which allowed interest in CiLSeCSs of ee LAL asonable 
and rermIOUR de lay,” in Bank Ue Kzell, 10) Hump 385, the question 
being one of reasonable notice of non-payment, where the bill was 
indorsed after due; in Scott v. Buchanan, 11 Hump. 468, the 
question being whether a person, after arriving at his majority, had, 
within a reasonable time, exercised his right to rescind a contract 
entered into while he was under age; these questions were held 
to be for the jury. In the case last cited, the court say: ‘‘as to 
‘*the time within which a party may exercise this right of election, 
‘Se uniform rule could he established without prejudice lo the right i! se if 
‘* What would be considered as a very reasonable and proper time in 
‘*one case, might well be considered as unreasonable and unnecessary 
‘‘in another, owing toa difference in the condition and s tuation 
‘‘of the parties, in reference to the right to be affected by the aé- 
‘tion.’ In Porter v. Patterson.16 Pa. State 232 the court held 
that whether a consignee had expressed his dissent within a reason- 
able time to his consignor, who had departed from instructions in a 
stile of goods, was a question. for the jury; citing many cases. 
Without further citation from the numerous cases in this subject, we 
think we are warranted in our position that upon principle, the 
question of reasonabe time in this case was properly left to the jury, 
it being a case depending on its own peculiar circumstances. 
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INSURANCE CASES. 


(2dlv.) The authorities clearly sustain the view that in 
Css <Imilar Ta the cpric’ “a7 bpsay ‘ the question of reasonable hase ne 
timost uniformly been left to the jury. 

In Hlough rs. Cty Fire Ins. Co... DI Conn. 10. Supra, where 


; 


the upplhication provided that t hae insured preniises Were "oS iv fn 


occupied hy a tenant. th court instructed the yun" , that as no tinue 


was specified when such oecupaney was to commence, (he warranty 


in if ‘i rarrantly ) mould Tins hg hj oke di if LL j, (MCHA HCH 
*"Mr'as procure if within i rensonable time. and this 
instruction Wis upproved, Judge Sanford saving, ** in 
some cCnses indeed, the court decides, but those are 


‘cases Ino which it can be determined by a simple application 
‘of some rule or principle of law, to facts proved or admitted at 
r the trial: hat whee i"¢ the law is wile ThA and de CR nol Ty, thie pit ration 
‘of any principle or established rule decdde mponu thee legal quality 
. of thie simple facts wis for the juru to draw thie inference of readson- 


= able Cai’ thai asonahle it) prarnnnt of ret. 


In Wess Branch Ine. C'o. wv. Thlelfenste ui. 4£O Pa. SS? 2SY. 
the policy prov ided that notice of loss must be ey eh forthu ith to 
the secretary of the COLI ANY. he fire occurre «| (et. 3 ar 
defendant in error went to see the agent the same day, but he was 
not at home and was. not seen. The local agent however, was 
informed of the fire and wrote tle secretary on Wednesday next 
uiter the fire. The sears tary Came in il day or Two, nid defendant 


’ 


inerror Was, through the local agent by direction of the secretary, 


' 


told to make out his proofs of loss, and that he would be paid. 
The court instructed the jury that it was for them to find 
whether the notice had been given within a reaxonalle time, and i 
was held to be a préper mnstrus tion. In Aiirards v. Baltimore F. 
l, €%.. 3 Coll. 176. the question W hether notice of loss under :; 
policy having similar provisions, was given in reasonable time Was 
left to the jury anid approved, In (‘online ntal fx. CO. U. Lippold, 


3 Neh. 3917, the fire occurred on the 16th of April 71. \ 
few day - afterwards defe ndinnt mm) error requested the local ugenut ta 
notify the COMMAS. ae miiorme d defendant mn error that he hat 


seen the general agent and had a conference with him: on the L5th 
of Julv, “71, defendant im error emploved one Doerfelt to write to 
the re neral avent stating the loss, w hich was done. Qn the loth 
of August the veneral agent wrote defendant that there were sus- 
picious circumstances which he ought to explain. On Jany. Ist, 
e; 3 formal proofs of loss were riven, The question w lie they 
notice of loss was given within a reasonable time, was left to thi 
jury and this was held to be no error. 

In (rermania Ins. ‘f i * (wrran. sy hans. ). the poliey 
contaimed it provision that notice of loss Hitist he given forthu hh. 


ide NS 


va es lly ane 9 a 
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There was no direct evidence of service of notice. The local agent 
however gave information of the loss within 48 hours. The ques- 
tion whether this information was given within a reasonable time 
was left to the jury nid approved, 

ln Providence Life Ins. f'o. . Martin 2 Md. ITO, 
which Was an action on an accident policy, requiring immediate 
notice, &e., it appeared that the local agent resided in the vicinity 
of the aecident. hut Wils then absent ut Berkly Springs where he 
heard of it. Within less than a week the widow reported to the 
agent: made affidavit on the 18th of August, another on the 2&th 
and another on the 4th of September, which were forwarded when 
made—and the question of reasonableness of the notice was left to 
the jury. It was held that the question was properly submitted, 
citing Edwards v. The Buttman Fire Ins. Co. 3 Gill 176 (supra. ) 

In Davis, Hacket & Co. v. Western Mass. Ins. Co. 8 ft. I. 276. 
the action was in a fire insurance policy. The goods were injured 
by fire April 22, ‘62. Proofs of loss were given May 31, 
O2. No reply was made by the company, until the 19th of 
June when the proofs were objected to. 

[It was left to the jury to say whether /his reply was within 
reasonable time which was approved. The rule laid down by Lord 
Mansfield was stated, but the court says ‘‘there are numerous cases 
‘depending on particular facts and circumstances, in which the 
‘court can not dispense with the aid of a jury”, citing Joie v. 
Huntington, 15 Me. 350 supra. 

ihe case of Lindsly, dordan & C’o. v. Union Mutual Ins. C’o., 
IR. I. 157, is directly in point. In the application the description 
as to situation and surroundings of the insured building referred 
to two small adjavent buildiigs and provided that **both of the 
nbove buildings are to be moved 15 feet.” A loss occurred before 
the buildings were moved. The question whether reasonable time 
had elapsed in which to move the: buildings was left to the jury 
and the court on review held the submission to the jury proper, 
saying: ‘*The question of reasonable time is always a question of 
‘‘fact excepting in those cases in which the law has established 
‘‘what is to be considered reasonable time. In a ease like this 
‘‘to wit the reasonable time required to remove two buildings no 
‘such reasonable time is, or can be established by law. The nature 
‘of the case involves an inquiry as to facts, and reasonable infer- 
‘ences as to the state of facts tn the case. 

‘‘In cases where the law raises an inference from a state 
‘of facts, the facts being found, the law is to be pronounced by the 
‘court, but In cases where the law raises no such inference the 
‘treasonable conse quence or effect of a state of Jacts is as mucha 
‘smatter for the yury to consider as is the existence of the facts them- 
"a lve.” 

In Ben Franklin Ins. Co. v. Flynn 18 Fa. &. 627. 
the proofs of loss were not furnished until 30 days after the loss. 


- 
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The policy required that they be furnished as soon as possible, and 


it was held that the question whether this was within —s 
time, was properly submitted to the jury, citing Ins. Co. v. Davis, 
idem 280, where three months had elapsed and the auatten was 
submitted to the jury. 

There are some cases where, there being no dispute about 
the facts, and no circumstances tending to excuse delay, the 
question has been treated as one for the court. 

Murdock v. The ¢ hemung f'o. Mutual Ine. Co. 2 Comat. 210. 
sometimes cited on this question was decided on the ground that 
the question of waiver was, upon the evidence improperly submitted, 
and a new trial was granted on that and other grounds not really 
involving a question of reasonable time. Jewett J. thought if it was 
involved it was a question for the jury. 

The case of Edwards v Lycoming Insurance Co., 75 Pa. St 
378, was decided upon the point that the question of a waiver 
of service of notice of loss was improperly submitted. It did not in 
any proper sense involve the question under discussion. Without 
further special reference to this class of authorities we desire to say 
that upon a careful examination we have found nothing that 
amounts to conflict of authority upon the question as presented 
by the evidence in this case. 


iF 


No special point was made in the court below, that notice 
of loss was not served in time; but if this court considers the point 
saved, by the request that the court charge, as a matter of law, 
that plaintiff was not entitled to recover, we submit the following 
considerations ;—In the correspondence had with Dargan by direc- 
tion of plaintiff in error, Dargan states that he sent notice of loss 
immediately after the fire. It is of no consequence w hether this 
was done by direction of defendant in error. The cases cited,(supra ), 
are authority for this view. We call attention especially to the 
following cases: 

Ben Franklin F. I. Co., v. Flynn, 98 Pa .627. 

Edwards v. The Melshawe FP. Ina. Co., 3 Gan 176. 

Providence Life Ine. ¢ Dee Martin, 32 Md. 310. 

Germania Ina. Co. v. Curran, 8 Kana. 9. 

Continental Ins. Co. v. Lippold, 3 Neb. 391. 

West Branch Ins. Co. v. Helfenstein, 40 Pa. St. 289. 
(And see other cases cited under our 4th point supra. ) 


The proofs of loss were delayed under the supposition which 
was really a fact, that Dargan, w ho was investigating the fire, had 
collected and forwarded to the company, at the home office, proofs 
of loss. The proofs that were afterwards prepared, were prepared 
and forwarded at the request of Dargan, acting for the company. 
To have directed a verdict, for defendant be low, on this state of 
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the case, upon the evidence, would have been error. -There was 
at all events something to co to the jury. 


The evidence was specific on the part of plaintiff below, 
that no gunpowder or other combustible material was, to the know- 
ledge of the plaintiff, ever kept in the insured building, (Record 
114.); also to the effect that the plaintiff below never gave any 
one authority to keep gunpowder or other combustible material. 
Lusiqgman does not state that he had any right to keep powder 
on the premises, and it would appear that his occupancy was not 
such as would give him any implied right to do so. 

The cases which hold that the policy is rendered void by 
the keeping of gunpowder without the knowledge of the assured, 
“ure cuses, Where, by leasing, or by mortgaging, the assured had given 

legal right to the tenant or mortgagee in possession, to use the 
premises for purposes forbidden in the policy, so that there was a 
sort of constructive assent on the part of the assured. It is at all 
events, pretty clear that where there is no such relation between 
the assured and any person bringing the forbidden article on to the 
premises, as to make the assured responsible for the act, or the con- 
tinuance of the act, the policy would not be rendered void by the 
mere fact that gunpowder was brought upon the premises, 

In Rhode Island it has been held, that a replication that the 
premises were used for hazardous purposes without the knowledge 
or assent of the assured, Is good, 

Howie. v. Providence Mut. Ins. Co.. 6 R. 1. 517. 

In every case where a policy has been held to be invalidated 
by the acts of a tenant or some person representing the assured 
notwithstanding assured did not know of such use, it will be found 
that there was a uséng of the premises in a business sense. The 
language of the policy mn this Cuse is, ssi: of an sad premise x there he 
kept gunpowder.” There is not a particle of evidence that gun- 
powder was ** kept” in any such sense as must have been within the 
mind of the parties. 

Buchanan v. Exchange Fire Ins. Co. 61 N. Y., 26. 

At all events, whether this condition of the policy was bro- 
ken, was a question of fact for the jury. 

It is well settled, that when the conditions of i policy have 
been broken, by devoting the property to uses prohibited im the 
policy, the policy does not thereby become a dead instrument, that 
the uses to which the property was devoted aéthe time of the loss 
is to determine the questien whether the condition has been broken. 

Mutual Fire Ins. Co. v. Coalsville Shoe Factory 80 Pa. 
Ot. 240% 

The evidence was not such as to make it a necessary infer- 
ence that gunpowder was kept in the premises. Lusiqman testified- 
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that while he was at work on the building, he occupied a room 
where he had his carpenter bench, and that when the hotel was 
completed he slept in it and kept his tools and baggage there, also 
that in December 1881 he quit sleeping there, and that at the time 
of the fire he had removed one tool chest. but the balance of his 
baggage wis there. tle Says while there, (hut does not Say 
when), that he, without the knowledge of Mr. Wright, t6ok two 
small cans of Du Pont powder, and a quarter of a can of blasting 
powder to the hotel; that this powder had been wet, was caked 
and in lumps; and that he threw out the small cans and put the 
can (quarter full) of blasting powder in his chest; that he had also 
some giant powder and a part of a coil of fuse; that he gave this 
yiant powder away except 4 sticks, which he left on a window sill 
in an adjoming room, and at the time of the fire he had removed 
one tool chest. (Record 55.) It would seem, therefore, that he 
had left 4 sticks of powder in «a room which he did not pretend to 
have anv right to occupy, and he was a mere trespasser in leaving it 
there. As to the rest of the powder, it was in his chest and he hed 
removed one chest. ‘There Wuis ho evidence of any explosion or 
sion of powder in that root. and the jury could tell better than we 
cin, whether the powder wis in the chest that Wiis removed, or 


was in the chest that remained. Aside from this there was the tes- 
timony of John M. (sinn that he saw it powder key carried out, hut 
that he did not know whether there was cny powde rin d.. Record 
138.) 


(has. A. Neston testited that he was at the fire and found 
aukeg of powder, known as bla k powder, also a coffee sack con- 


taining & or 10 sticks of giant powder. This was not the same 
powder mentioned by Lusigman. At all events the jury were not 
hound to believe it was the same. The description is not the same. 
It does not appear where it was found. The evidence of Wright 


being considered, the jury had a richt to believe that this powder 
was brought onto the premises by some one having no shadow of 
right todo so. It appears that this building was in a mining 
country that powder Was In Common nse and that it Wiis COMMOnl 
to have powder even at hotels. 


The jury had a right on this state of facts, to determine 
whether powder had been ‘kept nt the hotel” contrary to the COll- 


dition of the policy. They were the judges whether there had been 
a breach of the covenant in this respect. Boos v. World Lf. Ins. 
Ca: & ae a on ee tos Eh \urora Fire Ins. Co. v. Kddy, ou 
Ill. LO6. 


We have made no reference in argument to the question of 
ownership, because it Is not disputed that defendant in error had 
the legal title, and the testimony of defendant in error, being that 
his ownership was absolute, it will hardly be contended that the 
question was not for the jury. : 
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In the Supreme Court of the District of Columbia. In 
Equity 


Joun tl. BREWER 
: | 
- No. 9513. 


Tue District or Cortumeia, M. J. LAUGHLIN, and | 
WittiaAM H. ‘THUMLER 


To the honorable the supreme court of the District of Columbia, 
sitting In equity: 

The complainant states as follows 

That he is a citizen of the State of New Jersey and brings this 
suit in bis own right. 

That defendant, The District of Columbia, is a corporation within 
said District, organized under the acts of Congress in that behalf, 
and that the others of said defendants are residents of said District. 

That complainant is the owner of square number ninety-eight 
(98), in the city of Washington, in the District of Columbia, deriving 
title thereto from the District of © ether as follows: 

On the third day of January, 1576, the said District of Columbia 
sold at public auction said tract of land to satisfy the taxes before 
then assessed against said property and in arrears, and one Albert 

Hall became the purchaser thereof for the sum of $48.28, which 
was the highest bid therefor, and the said property not being re- 

deemed from such sale the District of Columbia afterwards, to 
v4 wit, on the twenty-ninth day of March, 1878, executed and 

delivered to said Hall a deed conveving to him in fee simple 
the said tract of land, as will, among other things, more fully appear 
by reference to said deed as recorded in Liber S858, folio 328, of the 
land records of said District, a copy of which is hereto attached, 
marked “A;” that said Albert G. Hall conveyed said premises to 
Roxana Lamson by deed dated April %th, 1878, and recorded in 
said land reeords in Liber S888, folio 331: that said Roxana Lamson 
conveyed sald prem is s to Christo) it % N. Thorn by deed dated No- 
vember 25, LS7%, and recorded in said land records In Liber YS1, 
folio 98, and that said Thorn conveyed said premises to complainant 
by deed bearing date the 25th day Or ptember, 1854, and recorded 
in‘said land records in Liber 1098, folio 263, and reference is hereby 
inade to the records aforesaid for greater certainty. 

That the deed so made by the District of Columbia to said Hall 
purported to and, as complainant Is advise by counsel, did COnVey 
to said Hall all the right, title, and interest the said grantor then 
had in the land so conveyed, including all taxes before then assessed 
thereon, and no claim has been set up by said grantor until recently 
that such sale did not satisfy it for all taxes accrued prior to such 
sale: but so it is that on the 2d day of September, 1554, or there- 
abouts, the collector of taxes advertise d said property for sale upon 
the pretended claim that said property was subject to the following 
assessinents for taxes, to wit: 
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Special tax for paving and curbing, assessed June 2, 1870 
amounting to $790.25, with interest from that date to the 
> present time at the rate of ten per ce ntum per annum, the 


collection’of which was sought to be enforced by sale thereof 


as advertised, but that no sale was made therefor for the reason that 
there was no person offering to purchase said property and pay said 
—— | although it was offered for sale as advertised. 

That said special ti ix, assessed as aforesaid on the 2d of June, 
187 0, was levied tos atisfy a pret tended claim of Stewart and Jovee, 
contractors, who claimed to have laid the sidewalk for said corpora- 
tion of Washington on 21st street abutting said square, but that 
sald demand by said contractors and Si id assessment wase xorbi Itant, 
excessive, and erroneous, and exceeded the value of said property at 
that time, and that shortly thereafter the said sidewalk was wholly 
torn up and removed by and under the direction of the Board of 
Public Works of said District and a new pavement laid and subse- 
quently charged and iiSs¢ ssed against sald square. 

That the authorities of said city ol Washington, on or about 


the 15th day of August, 1870, issued to M. J. Laughlin, assignee of 


stewart and Joyee, the sai contractors, scrip to the amount of said 
assessment, payable one-fourth in 30 days from date of assessment, 
one-fourth thereof in one year, one-fourth in two years, and one- 
fourth in three years from the date of such assessment, as evidence 
of indebtedness from said District, showing the nature of said in- 
debted ness, and that. iis complainant is inform: d and believ S, said 
scrip was never redeemed by said District, but is now held by de- 


fendant, William H. Thumlert, but that morethan ten years elapsed 


before any demand was made for payment thereof, at least 
4 so far as complainant knows or believes. 

That the said orcs Bocas threatens to make fur- 
ther attempts to sell said propert ‘for such spec ial taxes at some 
future time, and that he and all Pepe officials of said corporation 
claim that said taxes, interest, and costs, togeth r with the gene ral 
tuxes for the year ending June 30th, 1873, amounting to $21.57 
the general taxes for the year ending June 30th 1874, amounting to 
$46.56, and the general taxes for the vear ending June 30th, 1875 
amounting to $89.15, all of which became due and payable prior 
to the date of said sale for taxes, to wit, the third day of January, 
IS76, are an existing lien upon said property, and so retain the 
charges therefor upon the tax records of said corporation, whereby 
a cloud is raised upon complainant’s title and prevents a ready sale 
thereof, and thereby its improvement by the erection of residences 
for which it is adapted. 

Complainant charges that the District of Columbia, having con- 
veyed all its interest in said real estate as aforesaid, 1s estopped from 
setting up any claim thereto existing prior to said conveyance. 

Mb —eene gs sere prays— 

That the defendants be summoned to appear and answer this 
bil 1 and all things herein contained. 
That upon the hearing the said real estate be declared free from 


4 


Pe 
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the lien claimed by virtue of said taxes so pretended to be assessed 
and levied thereon. 

That said defendants be perpetually enjoined from collecting 
or attempting to collect t the same from complainant or from 
D the said property so assessed, and for such other or further 

order or de eree as nay seein to the court meet and proper. 

A. L. MERRIMAN, 
Lo} ip t's Sol’r. 
W. WILLOUGHBY, 
Nol. for Compt. 


(Indorsed:) Supreme court, D. C. Equity No. 9513. John H. 
Brewer vs, District of Columbia et al. Filed June 23, 1885. R. J. 


Meigs, clerk. 


6 . Inthe Supreme Court of the District of Columbia, June 23, 


ISSS. 


Joun H. Brewer, Complainant, 
against . 
Tue District or Cotumepra et cl.. Defendants. } 


No. 9513, Equity 
Docket 25 


The President of the L nite d States to the District of Columbia, M, 

J. Laughlin, and William H. Thumbert, defendants: 

You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpcena, 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chi f justice 

[SEAL. | Rn. J. MEIGS, Clerk, &c., 
By M. C. CLANCY, Ass’t Clerk. 


MemoranpumM.—That the defendants, herewith served, is to enter 
their appearance in this suit in the clerk’s office on or before the 
‘ . ‘ : . 
day at which this writ is returnable ; otherwise the bill may be taken 
fi recon fe ssed. 


(Indorsed :) No. 9515. Equity docket 25. S’p’a to ans. O. B. 
John H. Brewer vs. The Dist. of Columbia et al. Issued June 
23.1885. Returned June 30, 1885. Served the District of Colum- 
bia by service on James b. Edmonds, president of the Board of Com- 
missioners of said District, June 25th, 1885: William H. Thumbert, 
June 24th, 1885: M. J. Laughlin not to be found June 30th, 1885. 
Clayton McMichael, marshal. W. Willoughby. 


In the Supreme Court of the District of Columbia. In Eq. 


Joun H. Brewer ) 
vs. »No. 95138 
Tue Disrricr or Cottumsra ef al.) 
And now comes the defendant, The District of Columbia, by A. 
G. Riddle, its attorney, who specially appears herein for th pur 
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poses of this motion, and moves the court for a rule upon the com- 
plainant LO require him to rive security ior all COSLS that this de- 
fendant may be put to by reason of the dismissal of complainant's 
bill or failure to carry his suit to a successful termination for the 
reason that the complainant is a non-resident of the District of 
Columbia, to wit, a resident of the State of New Jersey, as appears 
from his bill of complaint herein. 
<A. G. RIDDLE, 
Att'y for Def't. Specially Appearing. 


¥ 


(Indorsed :) In « (). No. QO18. Breer ». Dist. of Col. et al., def ts. 
The Dist. of Col. Motion for security for costs. Filed June 26, 1885. 
R. J. Meigs, clerk. 


8 id ised. 

, 
Book 1, folig 216. 

Office of the Commissioners District of Columbia, special assessment 
division, room No. 16,second floor, Columbia building, Four-and- 
a-Half street. 

WASHINGTON, D. C., Sept. 25, 1885. 

Wm. S. Morse: 

Lot No. —, part square No. 98, fronting 164.5 feet on 21 St. (E. 

Q), is charged upon the books of this office for special improvements 


as follows: 
Dollars. Cents. 


IIIININT sistas escent evden mca sinha ibe aiid idaeca ideal 
EN Se a — 
Footway Eaearen rare a PS Ge Kae MNES ce in. OH tne SO 15 
TID 0. 1. cidictansshniseniniesiidieinighiades sauna icienaiemun: ae ae 
Parking ....... shia | isc apeaibiapiaieleeiadaliiialigkiahsiiaas 
i 
Sewer service____ ins ia as ial aie is den Weir liana ice - 
a eee 
ESET CO eee i i a eat a 
S91 %5 
Be IE atteiiccme: “asismmnanins an ines a ae 
| (114 10 Ek. M 
(164 6S om. 
, LHD / 
Interest at 10 per cent. per annum from Novy. 28, 
I sic sseneniannilo anncdmielt ie 2 ne 


842 92 
Lien certificate No.—, issued January 10, 1885. 
Received payment, of Wm. Dickson, in drawbacks. 
JOHN F. COOK, 
Collector of Taxes. 
J. W. C. 
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¢ the mode of assessments for 
special improvements, and providing for the collection thereof, 
approved August. 10, 1871.”) 


(Extract from “An act prescribing 


, ‘Sec. 3. And be it further enacted, That if any person or 
v persons notified as aforesaid shall neglect or refuse to pay 
the amount assessed against his or their property as afore- 

said after the expiration ol thirty days the said Board of Public 
Works shall, immediately thereafter, issue certificates of indebted- 
ness against the property as aforesaid, which certificates shall bear in- 
terest until paid at the rate of ten per centum per annum, and until 
paid the assessment and certificate shall remain and be a lien upon 
the property on or against which they shall have been issued ; and if 
the said assessment shall not be paid within one'year the said board 
shall, upon the application of the holder of the certificate of indebt- 
edness, proceed to sell the property against which the assessment 
and the certificates exist, or so much thereof as may be necessary to 
pay said assessment; such sale to be first duly advertised daily for 
three successive weeks 1n the revular issue of some hewspaper pub- 
lished in the District of Columbia, and to be made by said board at 
public auction to the highest bidder, and a deed shall be given by 


the Governor. countersigned by the secretary of the District of Co- 
lumbia, which deed shal! be deemed and held to be a good and per- 


fect title to any property bought at any sale hereby authorized : 
Provided, That the owner of such real estate shall have the right to 
redeem the property so sold by paying the amount of the purchase- 
money and twenty per centum thereon within two years from the 


date of sale.” 


(Sec. 3 of an act approved May 29, 1873, entitled “An act for ex- 
tending the time of paym: nts ol special assessments and for other 
purposes. ’) 


“That the time shall be extended so that the amount of each 
certificate shail be payable in five equal annual installments 
10 from the date of said certificate, with interest at the rate of 
ten per centum perannum until paid; and in case of default 
In the paym« nt of any installment the property against which the 
assessment and certificate exist, or — much thereof as may be neces- 
sary to pay said installment, with interest, costs, and charges, shall 
be sold and — subject to red mption as provided in act of August 
10, 1871; but at any time after making the assessment and before 
sale the owner of the property may pay the whole or any install- 
ment thereof, with interest, cost, and charges.” 
(The provisions of these laws will be carried out if not complied 
with.) 
: WM. OSCAR ROOME. 


N. B—If this property no longer belongs to you, please direct 
this circular to the present owner or return it to this office, with the 
name of the present owner. 
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1] In the Supreme Court of the District of Columbia, this — 
day oft (October. LSSD. i equity. 


JoHN BREWER 
vs. No. 9518, Doe. 25. 
Tue District or Co.umpra and Others. } 


The answer of William H. Thumlert, one of the defendants named 
In this bill of complaint here 1 filed. 

The defendant, now and at all times hereafter, saving to himself 
all and all manner of benefit and advantage of exception or other- 
wise that can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in the said bill contained, for answer 
thereto or to so much thereof as he is advised it 1s material or nec- 
essary for him to make answer to, says as follows: 

l. This defendant has no knowledge’ of the complainant and 
therefore can neither admit nor deny that he is a citizen of the 
State of New Jersey; but he admits that the District of Columbia is 
a corporation within said District, organized under the acts of Con- 
Press in that behalf, succeeding to the rights, powers, duties, and ob- 
ligations of the corporation of the city of Washington, and he alleges 
that said corporation of the District of Columbia has other and 
more extensive powers, duties, and jurisdiction than had the said 
corporation of the city o! Washington. He admits that he isa resi- 
dent of said District, if by the language “and the defendant is a 

resident of said District of Columbia ” is meant this defendant. 
12 2. This defendant has no knowledge or information con- 

cerning the allegation that complainant is the owner of square 
98, in the city of Washington, but if thereby is meant that the un- 
disputed legal and equitable title to the whole of said square is in 
sald complainant, on information and belief this defendant denies 
said allegation, and.ion like information and belief he alleges that 
both the legal title and as well title by possession to at least a por- 
tion thereof is in one Allen C. Viark, and this defendant demands 
of said complainant strict proof | said allegation of ownership. 
He has no knowledge or information CONUCePrHaInE the alleged Con- 
veyance from the widow and heirs of one Morse, now deceased, 
and the information in said bill concerning the same Is too general 
and indefinite to enable him to ve rily thesame; he therefore neither 
admits nor denjes its existence or validity, but leaves the complain- 
ant to his proofs. On information and belief, he denies that for 
some time prior to the year 1870 and until his death, subsequently, 
the said Morse had title to said square, or that his said widow and 
heirs as such had title thereto from that time until the sale for taxes 
by the District of Columbia in said bill referred to; and, on the con- 
trary, this defendant alleges that said square had been open com- 
mon, unimproved and unenclosed, since a time whereof the memory 
) 1 runneth not to the contrary. 
his defendant admits the sale of said square for taxes, as is 
alleged in the third paragraph of said bill, but whether said sale was 


adie eae on 


+ 
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after due and proper advertisement and in strict conformity 
13 to law, or whether or not one Albert 8S. Hale became the pur- 

chasers thereof, and as to all the other allegations in this 
paragraph concerning the said sale for taxes on the 3d of January, 
1876, and the subsequent conveyances in said paragraph mentioned, 
this defendant has no personal knowledge, information, or belief, 
except such as he has derived from an examination of the records 
referred to in said paragraph, and as said information Is imperfect, 
incomplete, and unsatisfactory, this defendant can neither admit 
nor deny any of said allegations, but demands strict proof of the 
same. As to the remaining allegation of said paragraph, that said 
deed from the District of Columbia to said A. G. Hale, as appears by 
the terms thereof, “conveved to said Hale all the right and title 
thereto the said grantors then had in the said land, including all 
taxes before that time assessed thereon, and free from all charges 
and assessinents then existing against said property in favor of said 
grantor,” this defendant is advised and believes that said allegation 
is a conclusion of law and not an allegation of fact, and that as such 
he is not called upon to admit or deny the same, but in so far as the 
same may be held to be an allegation of fact this defendant, on in- 
formation and belief, denies the same. 

4. This defendant admits that in September, 1884, the collector of 
taxes, by direction of the authorities of the District of Columbia, 
advertised the said property for sale upon the claim that said prop- 
erty was subject to an assessment for special tax for paving and 


curbing, assessed about June 2, 1870, and amounting to $790.25, 
with interest from that date to the present time (if thereby 
14 is meant the time of payment) at the rate of ten per centum 


+ 


per annum, but he denies that said claim was a “ pretended 
claim,” or that said assessment only “ purported” to have been made 
about June 2, 1870, and he denies all and singular the innuendoes 
and insinuations in said paragraph contained whereby it is sought 
to throw doubt upon the validity, correctness, and bona fide sof said 
assessment. On information and belief, this defendant admits that 
said property was offered for sale by said collector as advertised, but 
as to whether a sale was or was not made and, if not, the reason 
therefor alleged in said paragraph, this defendant has no knowledge, 
information, or belief, and therefor neither admits nor denies the 
sume, but leaves the complainant to his proots. 
®. This defendant admits that the special tax assessed as afore- 
said was for the laying of a sidewalk and curbing under contract 
with corporation’uf Washington, on 21st street, abutting said square, 
by Messrs. Stewart and Joyce, contractors, but he denies that said 
special tax was assessed for the purpose of satisfying a pretended 
claim of said Stewart and Joyce. He admits that the authorities of 
said corporation, on or about 14th Oct., 1870 (instead of Aug. 31, 
as alleged), issued to M. J. Laughlin, assignee of said Stewart and 
Joyce, script (or more properly city of Washington paving stock) to 
the amount of said assessment, payable one-fourth in 50 days from 
date of assessment, one-fourth in one year, one-fourth in two years, 
and one-fourth in three years from date of said assessment. He ad- 
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mits that said script or stock as evidences of indebtedness, and that 

they show the nature of said indebtedness. lie admits that 
ld said seript or stock were not redeeined by said District, but 

that they are still outstanding and are held by this defendant 
ue of said Laughlin. Hedenies that no claim 
was made Upotl sa d si ript or stock for more than ten years prior LO 
. . ptember, 1874, and, on the contrary, he alleges that 
frequent demands for its payment have been made upon the proper 
authorities. which has invariably been met by the information that 


‘ ' a | 4 4 ; 
as the assignee for va 


said Saies nh Sy 


: 


sald assess ment had hot been paid. 

6. This defendant denies that said assessment was unlawful and 
void, either for the reasons alleged 1) said paragraph SIX or for any 
other reason, and he further di nies the correcthess of all and sin- 
gular the allegations in said paragraph six purporting to be the 
reasons why said assessment was unlawful and void. He admits 
that said sidewalk was removed and a new one was substituted 
bv and under the direction of the Board of Public Works of said 


District, a part of the cost of which was subsequently assessed and 
charged against said square; but he denies that this was in conse- 


quence of the worthlessness of said original sidewalk, and, on the 
contrary, on information and_ belief, he alleges that said sidewalk 
was removed and a new one substituted by reason of a change of 
grade made in said street by said Board of Public Works; and 
this defendant agaln denies the insinuations in said sixth para- 
graph that said assessment was only an “ alleged ” assessment. 

And this defendant, further answering, says, on information and 
belief, that the complainant, by his attorney, W in. Dickson, has 


paid to the said District of Columbia the assessment levied against 
said square for the improvement of said 21st St., made by 
16 and under the direction of the Board of Public Works above 
referred LO, and that a making said payment, Ol OF about 


January 10, 1885, he claimed and received credit on the bill there- 


for the sum of $164.68, as and for old material belonging to and 
part of the said sidewalk and curbing represented by the assessment 
of June 2, 1870, which he now seeks to invalidate and annul, as 
will more fully appear by a duplicate copy of said bill as paid by 
said Dickson and the credits thereon hereto annexed as part of this 
answer. 

7. This defendant has no knowledge, information, or belief con- 
cerning the allegation in the seventh paragraph of said bill that the 
said collector threatens to make further attempts to sell the said 
property for said special taxes at some future time, and therefore 
can neither admit nor deny the same, but leaves the complainant to 
his proofs. He admits that for himself he claims that the special 
taxes, with interest and costs, are now an existing lien upon ésaid 
property, and on information and belief he admits that the proper 
officers of the District of Columbia claim ihe same thing, and he 
admits, on like information and belief, that if the special taxes 
enumerated in said paragraph have not been paid and satisfied, the 
proper officers of said District do claim that they also constitute and 
are a like existing lien upon said property, but as to these general 


—_— 
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taxes, this defendant having no knowledge, information, or belief, 
he makes no claim of or concerning them or their status. He ad- 
mits that said officers of said District retain the charges for said 
special and general taxes Upon the tax records of the District 
17 of Columbia, but he denies that this raises a cloud upon the 
title of complainant any more than any other just or legal 
tax that remains unpaid would raise a cloud; and he denies that 
the existence of said unpaid taxes _— the record prevents a ready 
sale of said property, or thereby its improvement by the erection of 
residences thereon, for which he admits it Is: idapte id. ‘The remain- 
ing portion of the seventh paragraph, not herein fully answered, 
this defendant is advised is a proposition of law, and therefore he is 
not called upon to answer the same, but In so far as the same may 
be held to be an allegat — of fact, this defendant denies the same. 
And this defen lant subm its that the plainti! ff has not by his said 
bill shown any case it ae lity or case entitling r him to proceed against 
this defendant in this honorable court, and he pri Lys all such benefit 
and advantage as if | hed demereed to said bill, and to be hence 
dismissed with his seeaheatde uate aan in this behalf most 
wrongfully sustained 
W. H. THUMLERT. 
JAMES H. SAVILLE, 
Solicitor for I) fendant. lim HH. Thumb rt. 


District or CotumBIA, 7d wit 


William H. Thumlert, being duly sworn, on oath says he has read 
the foregoing answer by him s ubseribed and knows the contents 
thereof; that the statements therein of his own knowledge are true, 
and those mad OT) information and be lief he believes LO be true. 


WM. H. THUMBERT. 


Subscribed and sworn to before me this 15 day of October, 1885. 
[SEAL. | APPLETON P. CLARK, 
Notary Public. 


18 (Indorsed:) 9513, equity, doe. 25. Brewer vs. Dist. of 

Col. et al. Answer of W. H. Thumbert to amended bill 
of complaint. The clerk vill please file. J. H. Saville, solicitor for 
deft’t Thumbert. Filed Oct. 16,1885. R. J. Meigs, clerk. 


19 In the Supreme Court of the District of Columbia. Special 
‘Term 
Octoprer 67TH, 1885. 
The special term in equity for October. 1885. commences its ses- 
sion this sixth day of Geieiee IS85, pursuant to assignment, Mr. 
Associate Justice Hagner presiding. 


- ix > + * 


Adjourned until to-morrow at 10 a. m. 
2—1431 
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( Minutes of thie Special Ti mit 2°) j’- 151.) 
In the Supreme Court of thi District of Columbia. 


Turspay, October 27, 1875. 


The court met pursuant to adjournment. 


290 «6oIn the Supreme Court of the District of Columbia, this 27th day 
of October, A. D. 1885. In equity. 


Joun H. Brewer ef al. 
Mi \. No. 9515, Doc. 2°). 
Distr. or Cor. et al. 


This cause coming on to be heard on the motion of complainant, 
this day filed, herein for leave of the court to deposit in the registry 
of the court the amount of the assessment for special taxes by the 
corporation of Washington, assessed on or about June 2d, 1870, and 
amounting to $790.23, with interest at the rate of ten per centum 
per annum from said June 2d, 1870, until paid; and also the amount 
of the assessments for general taxes assessed by the District of Colum- 
bia for the years 1873, 1874, and 1875, as described in the bill against 


the property In controversy in this suit, with interest at the rate of 


ten per cent. per annum from the time said taxes are claimed to 
have been payable until paid,and thereupon to release the said land 
from the len of said taxes so that the same may be sold released 
from said lien, it 1s this 27th day of October, A. D. 1885, ordered— 
That when the said complainant shall have deposited in the reg- 
istry of this court the principal sum of $790.23 and the interest 
thereon, at the rate of ten per centum per annum, from June 2d, 
1870, to June 2d, 1886, to be held subject to the final decision of the 
court herein, and also the’ amount of the assessments for general 
taxes assessed by the District of Columbia for the years 1873, 1874, 
and 1875, as described in the bill of complaint, against the 
21 property in controversy in this suit, with costs and penalties 
and interest at the rate of ten per centum per annum from 
the time said taxes are claimed to have been payable until the said 
2d day of June, LSS6, to be held subject to the final decision of the 
court herein, then the said property shall stand relieved from the 
lien of said special tax and interest, and also from the lien of said 
general taxes and interest, and the money so deposited shall be held 
in lieu thereof and subject to its disposition on final decree. the 
complainant consenting to a formal decree as against him and his 
sureties on appeal should said fund prove insufficient to pay the 
amounts found to be due upon said certificates of assessment and to 
pay the amounts of said general taxes so assessed, as described, if 
any such amounts be found to be due upon final decree. 


A. B. HAGNER. 
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We consent to the above decree. 
J. H. SAVILLE, 
Solicitor for Det't Thumlert. 
W. WILLOUGHBY. 
Solicitor for Compt. 
HENRY KE. DAVIS, 
Att'y for Dist. Col. 


Oct. 27, LSS5, in obedience LO above decree, $2,400 deposited in 
court. 
Test : R. J. MEIGS, Clerk, 
| SEAL. | By R. J. MEIGS, Jr., Asst C. 
(Indorsed “4 leq. 9513 John H. Brewer . Dist Col et al. Order 
granting leave to deposit amount of taxes, &c. M. 22, p. 479. 55. 
D. Filed Oct. 27,1885. KR. J. Meigs, clerk. 


99 In the Supreme Court of the District of Columbia. In 
equity. 
Joun H. Brewer ) 
No. 9518. 


Tue Disrricr or Cotumpra and WiiiiaAmM H. Tuum- | 
BERT, 


The separate answer of the District of Columbia to the bill of com- 
plaint herein filed. 

This defendant, in answer to said bill of complaint or so much 
thereof as it is advised it is material and necessary for it to answer, 
savs-—— 

First. For the purposes of this suit it admits the allegations of 
the first paragraph of said bill 

Second. This defendant is not informed as to the allegations of 

the second paragraph of said bill, and therefore neithe r admits hor 
denies the same, but, if the same be deemed material to the Issues 
herein, demands strict proof thereof. 
Third. Answerlhg the alli rations of the third paragraph of said 
bill, this defendant says that it has no knowledge or information of 
the different conveyances referred to in said paragraph, except the 
deed referred to from the District of Columbia to said Albert G. 
Hall, and therefore neither admits nor denies the same, but, if the 
Sure be at emed mate rial. at mands strict proof thereof. 

l'urther answering, this defendant says that it denies that said 
deed referred to in said paragraph from the District of Columbia to 
said Hall conveyed to said Hall “all the right and title thereto 

tne said grantor (meaning this defendant) then had in the 
23 said land, ineluding all taxes before that time assessed thereon, 
and free from all charges and assessments then existing 
against said property in favor of said grantor” (meaning this de- 
fendant); but, on the contrary, avers that it is apparent from the 
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face of said deed and the averment therein contained that it was 
given solely and exclusively for the purpose of conveying to said 
Hall the right title, and interest of said District in said property, if 


any it had, by reason of the failure of the owner or we rson in whose 
name said property \as assessed to pay the taxes due this defend- 
ant for the fiscal year ending June 50, 1572, and not for any other 
tax or assessinent whatever due It DY Lue owner of said pro] rf roy or 
the person in whose name the same was assess 1, and especially the 
special assessments and taxes referred to In I bi I. 

Further answering said paragraph, this defendant Says that by 
deed dated August , 1884, Laura k. Morse et al. duly conveyed to 
one Thomas G. McElvane, as appears by reference to Liber 1095 of 
the land records of the District of ‘ olumbtia, square 9S. the consid- 
eration being two thousand dollars and taxes, and the said McEl- 
vane, by deed dated August 15, ISS4, and duly recorded on the 138th 
day of Sept mb r, 1584, in Liber 1095, folio 116, of the land records 
of the District, duly conveyed in fee simple to the complainant 
said square 98, subject, however, to all taxes, tax sales, &c.; and this 
defendant avers that the plainant by the terms of said deed was 
informed and put on his guard that certain taxes were due on said 


property to this defendant, and took the same subject to whatever 
taxes might be due thereon; and afterwards, as this defendant is in- 
, mh +} sd anmniainant hac : Satie swan 
formed and believes, the said co Nplaimant, vecommg Milly aware ol 
the existence of the taxes complained Ol, and being furthe r ad- 
vised that a tax d ed had heen issued to sald Hall, as 
24 sald paragraph set out, went to work t A apaggeas pet 528" 90 


deed of 


tain aA convevance trom the parwty hie din Sale f 
’ , 
ble. LO 


his interest ther wr tnd with the purpose and intent, if solr 

prevent this defendant from collecting all taxes cy it prior to the 

conveyance LO me Hall, including all taxe $ and assessments cotn- 

plained of in this bill ind this def nai 

able court whether the e pl unantshould be per rmitted in the light 

of the facts to prevent it from forcing its claim against the property 
? 


int suggests to this honor- 


} 


described 1n sald bil 

This ee further answering, says that even if said con- 
veyance should Operate as a bar—which this defen dant denies—to 
the taxes due it weior | tO Sal d Conveyance Lo Hall it could not in any 
sense apply to. the special assessment taxes complained of and thus 
defeat the right of this defendant’s codefendant to the remedy which 
the law gives him against said property to recover the amount due 
him. 

Fourth. This defendant admits that said property was advertised 
for sale‘at the time specified in said fourth paragraph: to satisfy the 
special assessments legally due thereon, amounting to seven hun- 
dred and ninety dollars and twenty-three cents, with the interest 
allowed by law, and that the same was not sold at the sale held 
pursuant to the advertisement because of the failure of a proper bid 
therefor. 


Fifth. Answering the allegations of the fifth paragraph of said 


bill, this defendant says that, pursuant to law, the sidewalk and curb- 
ing mentioned therein were duly laid on the street abutting the 


id assessments. 


ae 
a 
— 
i 
are 
oe 
~ 
J 
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property complained of in said bill; that the said property was duly 
assessed and a certificate of assessment or scrip duly issued 
a to the contractor doll Oo the work against the property bene- 
fited in payment of the work done by him, and that the de- 
fendant Thumbert is the holder of said certificate of scrip as the 
assignee of M. J. Lauglilin, who was in turn the assignee of the con- 
tractor. 

Further auswering said paragraph, this defendant adopts, so far 
as the same Is not Inconsistent lh rewith, the answer of its codefend- 
ant, 

Sixth. This defendant, in answer to the allegations of the sixth 
paragraph of said bill, denies that the special assessinent complained 
of was unlawful and void, and further denies that said special assess- 
ment was unlawful and void for the reasons set forth in said para- 
graph or any of them or any other reason whatsoever, but, on the 
contrary, avers that the law was in all respects complied with by the 
authorities of the District of Columbia and the late corporation of 
Washington. 

This defendant, further auswering said paragraph, denies that 
said pavement was worthless or improperly laid, but, on the con- 
trary, avers the contrary to be true. It admits that the Board of 
Public Works, in exercise of the diseretion reposed in it by law, took 
up said pavement referred to in said paragraph and substituted 
another one for the same, but denies that it was for the reason set 
forth in said paragraph. 

And, for further answer to said paragraph, this defendant adopts 
so much of the answer ol lefendant us says, “ on information 
and belief, that the complainant,-by his attorney, William Dickson, 
has paid the said District of Columbia the assessment levied against 
said square forthe improvement of said Twenty-first street made by 

and under the direction of said Board of Pubhie Works 
26 above referred to, and that In making said payment on or 

about January 10, 1885, he claimed and received credit on 
the bill there for the sum of $164.68 as and for old material belong- 
ing to and part of the said sidewalk and curbing represented by the 
assessment of June 2, 1870, which he now seeks to invalidate and 
annul, as will more fully appear by a duplicate copy of said bill as 
paid by said Dickson and the credits thereon hereto annexed as part 
of.said answer. 

Seventh. Answering the allegations of the seventh paragraph to 
said bill, this defendant says that under the law it is the duty of the 
collector of taxes for the District of Columbia Lo advertise and sell 
‘all property in payment of taxes, both general and special, when due, 
and the defendant says that, the taxes and special assessment com- 
plained of being now legally due and payable, the defendant intends 
to enforce the collection of the same by sale of the property niech- 
tioned unless restrained by this honorable court. 

This defendant denies so much of said paragraph as alleges that 
this defendant’s convevance to Hall, referred to in said paragraph, 
estops the District from the collection of taxes referred to. 

Further answering, this defeuvdant says that as to the matters and 


' 
I 
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things not herein specially admitted or denied it denies the same 
and prays the same benefit of this its answer as if it had specially 
demurred to said bill for want of equity. 
Now, having fully answered, this defendant prays to be hence dis- 
missed with its reasonable eosts in this behalf sustained. 
THE DISTRICT OF COLUMBIA, 
By HENRY E. DAVIS, tts Altorney. 


(Indorsed:) In eq. No. 9515. Brewer v. The District of Colum- 
bia eC al. Answer of the District of Columbia. Please file. <A. G. 
Riddle, att’y for D.C. Filed Noy. 19, 1885. R. J. Meigs, clerk. 


263 Replication. 
In the Supreme Court of the District of Columbia. In Equity. 


Joun H. Brewer 
vs. ~No. 9518. 
Tue Disrricr or Cotumsia et als. ) 


The complainant joins issue with the defendants, The District of 
Columbia and William H. Thumlert, on their answers filed. 
W. WILLOUGHBY anpb 
A. L. MERRIMAN, 


Solicitors for Complainant. 


(Indorsed 4 No. 9515. In equity. William HH. Brewer Us, The 
District of Columbia ef al. Replication. Filed May 24,1886. RK. 
Meigs, ele rk. 


> hes 


27 In the Supreme Court of the District of Coluinbia. Decem- 
ber ‘Ter . 188d. 


— 


DECEMBER Ist. 

The special term in equity for December, 1885, commences its 
session this first day of December, 1885, pursuant to assignment, 
Associate Justice Hagner presiding. : 


Adjourned until to-morrow at 10 a. m. 


(Minutes of the Special Term, p. 2, 3, 63.) 
In the Supreme Court of the District of Columbia. 


Fripay, December 18, 1885. 
The court met pursuant to adjournment. 


*¥ > : : * . * 


| 
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28 Supreme Court of the District of Columbia. 


JoHuHn H. BREWER ) 
- Equity No. 9513. 
Dist. or Cor. et al 


Ordered, this 17th day of Decem ber, A. D. LSS, that Charles S. 
Bundy be appointed examiner to take the depositions in this case. 


A. B. HAGNER. 


(Indorsed | Equity No. 9513 John HH. Brewer et al. vs. Dist. of 
Col. et al. Order app’t’g examiner to take depositions. M. 23, p. 


115,10. Filed Dee. 18, 1885. R. J. Meigs, cierk. 


29 In the Supreme Court of the District of Columbia, April 6, 
1886. April 18, 1886,’Term. In Equity. 


The special term in equity for April, 1886, commences its session 
the sixth day of April, 1886, pursuant to assignment, Mr. Justice 
Hagner presiding in the absence of Mr. Justice Cox, occasioned by ill- 
lt ie 

Adjourned until to-morrow at ten a. m. 

1 
In the Supreme Court of the District of Columbia, Monday, April 
~t) LSS6. 


The court met pursuant to adjournment. 
JOHN H. Brewer 
Us. > 9513, Equity Docket 25. 
Tue District or CotumsBia e als. ) 
[t is, this twenty-sixth day of April, 1886, at the request of the 
parties to the cause of John H. Brewer against The District of Colum- 
bia, ordered that said cause be, and 1s hereby, certified to the 


general term, to be therein heard at the first instance. 


CHARLES P. JAMES, J. 


Minutes of the Special Term 23, p. 407. 
* + < 7 _ * « 


Adjourned till-to-morrow at ten a. m. 


30 Supreme Court of the District of Columbia, the — day of 
————. 1 Ss—. 
J. H Brewer ) 
Ng. » No. 9513, Docket —. 


District or Cotumsra et al. ) 


The President of the United States to William Oscar Roome, Wil- 


liam Tindall: 
You are hereby commanded to appear as witness- for the —, 
before C. 8S. Bundy, on the 28th day of December, 1885, at 10 o'clock 
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a.m.,and bring with you all records & papers relating to the as- 
sessment for sidewalk, &c., on square 98 fronting on 21st street in 
LS70, including petition, “ussessment notice to owners, «& filing 
Same 
Witness D. kK. Cartter, chief justice, &e. 
[SEAL. | R. J. MEIGS, 
Clerk, &e. 
By L. P. WILLIAMS, 
Ass’t Clerk, &c. 


31 CHAP. 7. 

An act to set the curbstones and pave the footways on the east and 
west sides of ‘Twenty-first street west between PP nnsylvania ave- 
nue and O street north. 

Be it enacted by the board of aldermen and board of common 


council of the city of Washington, That the mayor be, and he is 
he reby, authorized and requested to cause the curbstone to be set 


and the footways and gutters paved on the east and west sides of 


‘Twenty-first street west between Pennsylvania avenue and O street 
north, the work to be contracted for and executed in the manner 
and under the supe;intendence provided by law; and to defray the 
expense of said improvement a special tax, equal to the cost thereof, 
is hereby imposed and levied on all lots or parts of lots bordering 
on the line of the improvement, the said tax to be assessed and col- 
lected in conformity with the provisions of the act approved October 
12, IS6D: Proy ided howeve ie That the Cost of resetting the curb and 
relaying the gutter and pavement on the east side of Twenty-first 
street between Pennsylvania avenue and k street shall be paid out 
of the ward fund. 
Approved July 24, 1869. 


39 In the Supreme Court, D. C. 


J. H. Brewer 


| 


. equity No. 9515. 


Ue 
Tue District or Conumepra, WitttaAmM H. 
THUMBERT. 


Dec. 28, 1885. 


Parties met pursuant to notice, Willoughby and Merryman ap- 
pearing for plaintiff and J. H. Saville, Esq., appearing for defendant 
Thumbert. 

Witnesses Wm. O. Room and William Tindall, who have been 
subpeenaed, not appearing, it is stipulated by the parties that plain- 
tiff may file herein certified copies of the following conveyances, to 
wit: Conveyance froin the heirs of Morse to one McElvane and from 
MeElvane to plaintiff, and conveyance to one Albert Gy, Hall and 
from said Hall to Roxanna Lamson and from Roxanna Lamson to 
Christopher N. Thorn and from said Thorn to plaintiff, or read the 
the same from the record at the hearing as he may elect. 


= a 


— Sa 
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It is also stipulated and agreed that copies of the script or city of 
Washington paving stock, referred to in the 5th paragraph of the 
amended bill, may be filed and read at the hearing in place of the 
original. 

The further hearing adjourned to Wednesday, Dec. 30, at 2 o'clock 
p.m 


Oo Dec. 307Tu, 1885—at 2 p. m. 
WittiAM L. BRAMHALL, a witness called and sworn on 
behalf of the plaintiff, testified as follows: 
My name is William L. Bramhall; my age is 46 years; residence, 
Washington city, D. C.; my occupation is attorney for defective 
titles. 


By A. L. MERRIMAN 


Question 1. Were you acquainted with Wm. 8. Morse during his 
lifetime ? 


A. I was. 
(). When did he die? 


A. In the month of August, 1872, I think. 

(. Did he leave a family; and, if so, whom ‘ 

A. lle left a widow, Laura I. Morse, and two children, Wm. a. 
and Nina D. Morse. He left no other children or descendants of 
children that I know of. I should be likely to know if he did from 
common reports and from members of his family and other persons 
likely to know 
. Are you acquainted with sq. 98 in the city of Washington? 
A. l am. 

(). Do you know what frontage that Sq. has on 21st street ; and, 
if you know, what Is it? 


A. About Ho feet. more 


; 


j 
; 


And further deponent saith not 


WILLIAM L. BRAMHALL. 


34 WittrAM Oscar Roomer,. a witness called and sworn on 
be half of the plaintiff, Lf stified “as follows 


My name is William Oscar Room ; my age 1s 46} vears; occupa- 
tion, chief of special assessment division of the District of Columbia ; 
residence is Washington, D. C 


_— 


By Mr. MerRRIMAN 


Q. Have vou the records relative to the assessment of sq. 98 for 
paving sidewalks, &c., on 21st street in the year L870? 

A. Yes; all that are within my jurisdiction. 

(J. Have you them here? And,if so, produce them to the commis- 
sioner. 

A. Ihave. They are contained in chap. 7 of the Laws of the City 
of Washington, passed by the 67th council, An act, &c.; copy hereto 
aunexed, marked “ Exhibit Roone A.” The next is the order of the 

v—1451 
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mayor to the contractors to do the work under that act and the re- 
turn of service of said order: Stewart & Joyce, contractors; signed 
by Henry Kimber, and marked “ Exhibit Roome Bb.” Then I have 
the assessment itself for the work ; copy hereunto annexed, marked 
“Exhibit Roome C.” That is all I have been able to find in the 
records of my office OF aMonge papers on hile 

\). llave Vou looked among the papers of your office te Sole 
whether any notice of the assessment was given to the owner of the 
property fronting on that street in said square or whether any notice 
was filed with the res 


aa 


‘ister of such assessment ” 
A. No: because | am informed that no law existing at that time 
require d such novice. 
35 (. Do you know whether or not any such notice was given 
or filed? 
A. There Is no notice lo any property-owner on file prior to the 
assessment of property inade by the Board of Public Works, so far 
as ny k nowledge foes. 


Cross-examination by Mr. SAVILLE: 


XJ. The notice referred to in the last answer was in obedience to 
an act of the Legislative Assembly, was it not? 

A. Yes. | 

(). Have you any knowledge of any act of the council requiring 
notice to be given? 

A. No; I have not; no such are filed in my office. 

(). Are not the records of your office confined to assessments 
made subsequent to the act of Congress known as the “ original 
act,” which created the Board of Public Works, and to such assess- 
ments made prior thereto as were taken up for some pecial reason 
by direction of the board? 


A. Yes. 


WitntAM L. BRAMHALL called for cross-examination by Mr. Sa- 
VILLE: 


(). How long previous to his death did you know Wm. 8. Morse ? 
A. From the spring or summer of 1865 until his death. I have 
seen Laura E. Morse, wife of Win. 8S: Morse, but was not personally 
acquainted with her. I do know as well as any one situated as | 
was and knowing Mr. Morse as well as I did that Wm. A. and Nina 
D. Morse were the children and only children of W.S. Morse and 
Laura EK. Morse, bis wife. I do not know whether William 8S. 
36 Morse was ever married before his marriage to his last wife, 
Mrs. Laura E. Morse, except from common report, but such 
common report was that he was never married before. 


WILLIAM L. BRAMHALL. 


At this point it was agreed by counsel that the records of the re- 
ecorder of deeds and the register of wills. referred to in the abstract 
of title filed herewith may be read on the hearing of this case and 
made part of the record hereof, which abstract is marked “ Exhibit 


re fe PE) ty 
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M. May not the old records of the corporation of Washington 
me form of notice to have been elven to owners for the 


| mean records not forming part of the archives of 


show si 
assessment ? 
vour office. 
A. They might. 
bs ; " " c : as : = . : 
(). Have you any know e of uny notice ever having been given 


— 
a 


prior to thi Organic ac 


A. No: I have not. 
WM. OSCAR ROOME. 


At this point the counsel for plaintiff gives notice to the District 
if Columbia to pro luce any record or papers referring to the assess- 
in controversy, and especia 
riven to the owner or filed with the register, if any there were. 
Adjourned to Saturday, Jan’y 2, ’86, at 2 p. m. 
red, Willoughby and Merriman for plaintiff and Sa- 


ville for def ‘ts; and witness Morgan subpeenaed by plaintiff, and, he 


lly any notice of the assessment 


|’, = ‘ > 
til ies Abbe, 


wishing a postponement, the further hearing is postponed to Tues- 
day, the 5th Jan’y, at 1.30 p. 1 
Di TUESDAY, January Ath. 


Present: Willoughby and Merriman, and Saville, for def ’ts. 


Ww. Oscar Roome recalled by plaintiff: 


Q. Since your examination the other day have you made further 
» assessments of sq. 98; and, if so, with 


search of the records for Lilt 
what success ? 

A. I found in the office of the asst assessor the original book of 
entry of this assessment, Book 7, folio 66, and across the face of the 
assessment appears the following legend: “ Notified June 2, 1870.” 
\) That entry, d Silt reiate to this sqr. only, or to others iis weil ? 

A. It relates to the issessment, which included several 
square ~ recorded Ol} th | : 
(). Have you found al y notice returned to the office of this as- 


ul 
sessment 

A. No, sir. 

Plaintiff’s attorneys h rive notice that they except to the com- 
pet ney and relevancy Oo! ant proof of the assessment and notice, and 
they reiterate their eall upon the District for proofs of the regularity 
of this assessment In question, if anv they have. 


Cross-examination by Mr. SAVILLE: 


Q. On vour direct examination you were asked if you found any 
notice returned to your office of the essessment and you have an- 
swered, “ No.” Will you please state if it Is or was customary to 
return notices of the assessments to the office? 

A. I was not in the office in 1870 and don’t know the first thing 


about such details. 
os (). What is the object of a notice, or do you know what the 


d- 
contents of those notices 4 
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A. I never saw one of them nor the form that was then in use, 


knowing it to be such. 

Q. Have you any personal knowledge in relation to the assess- 
ment involved in this suit ? 

A. No; I know nothing about it, except what I find on the rec- 
ords. 

@. Are you the legal custodian of those records ? 

A. Of some, ves; of others, no. 

©. How about those referred to in your testimony of to-day? 

My testimony stated that I found those assessments in the 

office of the assistant assessor and they are a part of his records. 


WM. OSCAR ROOME. 


It is here admitted that Mr. Morgan, the assistant assessor, has 
been subpoenaed LO appear and produce SUC ‘hy re cords aus Thay appear 
in his office relating to the assessment in question ; admitted that 
this square in question was vacant at the date of this assessment 
and was up to 1885. 


C. 8S. BUNDY, Examiner. 


Adjourned to Thursday, January 7, at 2 p. m. 


39 Testimony ii it half of De fe ndants. 
In the Supreme Court of the District of Columbia. 


J. H. Brewer | 
THE DisTRICT oF CoLtumBIA and WILLIAM 
THUMBERT 


HT - Equity No. 9513 


cee 


WitiiAM O. Roome, being first duly sworh, t stified as follows: 
By Mr. Forrest: 


(). Look at the bill now shown you, which is attached to this ex- 
hibit to the answer of the defendant Thumbert, and state whether 
or not this bill was made out in your office. 

Answer. Yes, sir 

©. Look on that bill, at the figures $164.68, after which are the 
letters O. M., and state what that refers to. 

The $164.68 is a eredit allowed upon this bill for the value of 
the old material previously assessed upon that street—a prior assess- 
ment, an assessment under the assessment of May 26, 1870, the’ orig- 
inal assessment. 

@. I understand that the old material was bricks, ete., taken from 
the old sidewalk and included in the assessment of May 26, 1870. 

A. They took all the old material there and reused it. That was 
the value of the old material which was reused and included in the 
assessment. 
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Q. And to that extent this assessment was given the benefit 


40 of that eredit—to the extent of the value of the old material ? 


A. That is the amount credited on this assessment. Of 
course 1t was for the old material. 


It is stipulated and agreed by and between counsel that the bill 
for the revised special assessment, attached to the defendants’ answer 
and referred to in Mr. Roome’s testimony, was paid Jan’y 10, 1885, 
by William Dickson on behalf of John H. Brewer, the complainant, 


Jonun F. Cook sworn, and testified as follows: 


By Mr. Forrest: 

(). Look at this record and state what it is (exhibiting same to 
witness). 

A. This is a special tax record of property, containing the original 
entry of assessment or assessments done by the late corporation of 
Washington of sewers, paving alleys, footways, etc. 

(). State the number of page there before you and for what kind 
of assessment it is. 

A. Foot laying. 

©. Do you find anything opposite the assessment of square 98? 
If so, state what entries there appear. 

\. I find to whom it is assessed, the ward in which it is, all of the 
square, and the amount of $790.28. 

(). ‘To whom is the property assessed ? 

A. George Bender. Pencil memoranda “ notified June 2, 1870, 
saine date on which the assessment was entered. 

Q. Is George Bender assessed for the whole of that square or part 

of it? 
4] A. For all the square. 


(). Read the entries opposite George Bender's name as they 


7 


appear there. Read across face of the record. 

A. “ George Bender, square 98, all $790.28.” 

(). What is the date of that? : 

A. June 2, 1870. 

Q. You spoke of a pencil memorandum across the face of it— 
notified a certain date? 

A. It was our usual custom when we sent out notices to note that 
fact. ‘This is the usual memorandum. 

Q. At that time what, if any, position did you occupy, either 
under the late corporation of Washington or the District of Colum- 
bia? 

A. I was register of the late corporation at that time, sir. 

Q. You spoke of persons being notified. Was any copy kept of 
the notices sent out? 

A. No copies at all. 

Q. The notices weie sent out to owners of property ? 

A. To the owners of the property. 

Counsel for defendants here called upon the complainant to pro- 
duce the notice sent to owner of the property, under date of June 
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2d, 1870, notifying the owner of the property at that time of the 
amount of the assessment, when it should be paid, and what would 
be the result in cle fault of payine nt, and, in the absence of the pro- 
duction of such notice, the defendants will offer secondary evidence 
io the contents of the same. 


(). State what the contents of such notices were as they were sent 
out at that time. 
12 ‘ A. (Producing paper.) Here isa simpler form than the one 
usually sent by the collector’s office. 

(). What is your best recollection of the contents of such notices 
at that time? 

A. That is about it, sir; a printed form. 

(). Without referring to that, juststate what the contents of notices 
sent out at that time were. 

A. Parties were notified that there had been levied or assessed on 
that property, for work Gone in front of It or on it, a certain amount 
of money, whatever the assessment may have been, for which the 
property was held or obligated, and if such tax was paid within 
thirty (30) days from date of that notice, then no interest was charged ; 
if not paid then interest would be charged from the date of the notice, 
and also the ten (10) per cent. interest, and that collection would be 
proceeded with according to law—that is, by tax sale. 

Q. Does the record that you now hold disclose the fact that such 
a notice was sent that the party was notified, as to square 95 ? 


A. It does. 


Objection to stating what the record shows. The record will show 
for itself 


Witness: I will say that I had served two years in the office or 
One year in the othe  tLwo years in the collector's othice, previous 
service 1 the registe rs othee, and that was one of my duties. We 
always performed it, made the notes in the same way; that was our 
only way ol entry showing that this notice had been served 

Q. When did you first become register of the corporation of Wash- 

Ington ¢ 
13 A. July Ist, 1869. 
(J. And held the position how long ? 

A. Two years. 

Q. Covering what period ? 

A. Down to July Ist, 1871. I think Mr. Emery was relieved a 
month in advance of his office. I continued to hold and acted in 
the same relationship—as register. 

(). Down to what time? 

A. To the end of my term. 

. What time was that? 

A. July 1, 1871; two vears. 

®. Continuously then from ‘69 to July 1, 1871? 

A. Yes, sir. 

@. Did you know Win. 8. Morse during his lifetime ‘ 

A. Very well. 


; 
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Q. Did he at any time hold any position, so far as you know, 
under the late corporation of Washington 4 

A. I knew him as one of the contractors under the late corpora- 
Lion: didn't know him in any ¢ ficial capacity. 

(). Contractors In doing what? 

A. One or two of the ward contracts. 

©. Do vou know in what section of the city he lived et that 


time ? 
A. I do not: I know he was living in the fourth (4th) ward. 
©. Were you in the habit of seeing him seldom or frequently ? 


). 
\. Very frequently. He was intimate with Mr. Bowen. 
What was Mr. Bowen at that time? 
A. Mayor of the city a portion of the time. 
14 (). Where were you in the habit of seeing him ‘ 
A. At the mayor’s office and in our office. 
). In the register's ? 
\. He was daily in our office, or almost daily. 
). Was that or not during the time you were register ‘ 
A. While I was register 
(). Now, in connection with the assessment against square In con- 
troversy, did you ever have any conversation with Mr. Morse ? 
Witness: Relative to that assessment ? 
Mr. Forrest: Relative to that assessment. 
A. I have heard him discuss—— 


; 


a 


( bjected to. 


A. (Continuing:) Major Doughty, who was assistant register with 
me, was also connected with Major Morse and In association, to what 
extent | know not. I know that he advanced moneys to him. 

@. Of your personal knowledge ? 

A. Of my personal knowledge. There was a man named John 
Frawley who came to Major Doughty in my office about it. He was 
foreman for Major Morse, sent around there getting moneys from 
liim, and I know that a portion of this property—this square in 
question—was turned over by Major Morse to Major Doughty in 
satisfaction of moneys advanced by Doughty to him. 

Q. Do you know for what purpose such moneys were advanced ? 
\. I think Major Morse borrowed it to carry on his contracts. 


a» 


(. Coming down to this particular assessment and whatever work 


. 

was done in front of this particular square, did you have any con- 
versation ¢ 

45 A. There were conversations relative to this assessment in 
connection with this claim of Doughty. 

(). State as near as you Can the substance of any conversation 
you may have had. 

A. Merely as to the amount and the probability of deduction or 
possibility of reduction, and SO on; of being relieved by the board 
of a portion of this assessment from time to time that was talked 
of, and Doughty was pushing Morse to settle it so as to relieve the 
portion that he had taken of its liability. 

®. When was that assessment ? 
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A. June 2d, 1870 


Counsel here offered in evidence the record showing the assess- 
ment on the book : of thie late corporation of Washington, being the 
is, SO 


record from which the witness has read and testified—that 
much of the record as has reference to this particular assessment. 


(). In your statement of ‘conversations had with Mr. Morse you 
spoke about his saying something about getting relief from the 
board: what board did you have reference to? 

A. ‘The board of aldermen and board of common council. 

(). Look at the paving stock now shown you and state whether 
or not you have ever seen that before. 

A. Yes, sir. 

Q. On that stock appears the signature of M. G. Emery on each 
one of them. Do you know M. G. Emery’s signature ” 

A. I do. 

(). Is that his signature? 
That is his sigt lature. 
16 ©. Also on that is the name of John F. Cook, register. Is 
that your signature 
A. | recognize that as mine. 


‘) 


By Mr. Savinui 


(. Mr. Cook, having seen these certificates, will you please state 
what they represent, what they were for, how they came to be 
issued ? 

A. It was one of the duties of the register at the end of 30 days— 
the contractor took whatever monevs were paid in cash.by a war- 
rant, anc for the unpaid amounts we had to issue this scrip, as we 
called it. This a unpaid assessments or the amount of 
unpaid assessments of August 19, 1869. This represented the sev- 
eral instalments of the same —represented this assessment on this 
record. 

(). They were issued in four instalments 


A. Four instalments, as provided by law. 


*) 


Counsel here offered in evidence copies of the four certificates of 
paving stock, to be marked Exhibits J. F. C. Nos. 1,2,3,4; to which 
there was no objection. 

(). Mr. Cook, I show you a receipt attached to answer of defend- 
ant, Mr. Thumbert, to bill in this case, being a revised bill for special 
assessinent. Please examine that paper and state if it is certified 
1 correct paper by you. 

A. It ° a duplicate receipt of payment made. 
() Furnished by you t 
A. Yes, sir; my receipt. 
(). Was the money received by you‘ 

The money was received. I received the moneys. They were 
drawbacks. 
47 (). In drawbacks? 

A. Yes, sir; Congress made them a legal tender 


as i 


} 
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). Paid in drawbacks for that 
A. Yes, sir. 

(. Look at this and say who paid this. 

A. Mr. Dickson. The date referred to by me in previous testi- 


mony, | would like to say, is not when the work was done that this 
f entry on my book— 


assessinent was baseq Ol. b li when it become of 
when it was assessed at the office. That receipt is for special im- 


provements. 
Cross-examined by \Ir. Mi RRIMAN: 


. This bill was made out by you? 
No, sir; made out by Major Roome, who preceded me on the 


« 


(). Made out by the othies 4 
A. Yes, Sif. 
(). From the records of the office in his division of the office? 


A. Yes. sir. 


Mr. SAVILLE: 
©. And it represents the subsequent assessment for special im- 


). 
provements ? 

A. Subsequent work ; different work altogether. ‘This assessment 
was done by the late corporation of Washington. That was done 
by the District of Columbia as such or the Board of Public Works. 


Mr. MERRIMAN: 
Q. The assessment you have been testifying about is of 
48 June 2d, 18707 
A. The record on my book is June 2d, 1870. 

Q. When was it that you had this conversation with Mr. Morse 
about this assessment ? 

A. Well, the major was, as I said, almost daily in the office. He 
and Major Doughty had frequent conversations, and the space that 
we occupied was about as large as the judge’s (Bundy’s) library 
room or private room. 

(. Did he complain that the assessment was excessive ? 

A. He thought it was heavy. I can’t say he thought it was 
heavy. He thought he could get relieved of it. 

®. Thought it was too much ? 

A. Yes, sir; and I judged from that that he expected to exchange 
the scrip with the contractor who did other work. That was about 
his statement. He expected to exchange the scrip with the con- 
tractor who did other work. They buy them up at reduced rates. 


Objected to. 

(). You say that these notices sent out to the owners were never 
returned ? 

A. I did not say that, sir. 

Q. What did you say ? 

A. I said they were sent out. I-—— 
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Q. (Interrupting 
serving the notice? 
A. Some of them were sent by mail. Where a person’s identity 
was well assured sometimes they were sent by mail. 
(). So that there is no evidence on file in the oftice whether they 
were served or not? 
4Y A. They are personally served or served through the mail. 


UJ. | say there is no evidence on the files in the othce of 


the fact QO] the notices reaching the owhers 4 


A. Well, they were sent by mail; they would be returned if they 
did not reach, always. We send a notice to you by mail, and — it 
fails to reach vou it comes back to us. 

(). Was this notice sent by mail ? 

A. I eouldn’t say. | didn’t send it 

i, You haven’t answered ny question Is there any file in your 
office showing whether this notice ever reached Mr. Bender, the sup- 
posed owner of this property ” 

A. No, sir: there is nothing. 

| JOHN F. COOK, Col. D. C. 


MatTrugew J. LAUGHLIN sworn, and testified as follows: 


By Mr. SAVILLI 
(). Please state your name in full, vour residence and occupation. 


A. My name is Matthew J. Laughlin; I belong in Fairfax, Vir- 


ginia, now; my occupation is contractor; bave been for lo or 15 
years ’ 


(). What were you engaged in — 1869 and 1870? 
A. Contracting. 
(). Were you acquainted W ith Messrs. stewart and Joyce, contract- 
ors, in 1869-"70 ? 
A. Yes, sir. 
@. Were they or were they not contractors for work In any part 
of the city { f Washington ‘4 
50 A. They were contractors in the first ward; what is known 
as regular first-ward contractors. 

Q. They were regular contractors? 

A. They were regular contractors for the whole ward, given out 
for term of 12 months. Mr. Stewart was a paver; the other man 
was general contractor. 

Q. What ward was square 98 in? 

A. First ward. 

(). Were you connected with them or acquainted with the aork 


} 
i. 


A. Yes, sir; I was acquainted with the work they did. I super- 
intended that work—2Ist street, I suppose you speak about—on 2Ist 
street from Pennsylvania avenue to N street. I was there every day. 

Q. You superintended that work ? 

A. Yes, sir. 


Q. Do you recollect what the work was? 


) There were no returns made by the officer 
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A. The work was laying the foot pavement on both sides of the 
street: on both sides of 21st street from Pa. Ave. to N street. 

@. And curbing? 

A. Well, gutters and all necessary curbing put down. 

Q. Now, if you know, please state what was the character of this 
work. 

A. It was well done. I was present when it was inspected by the 
two assistant commissioners and the ward commissioner. It was 
perfectly satisfactory to all parties. It was inspected all along the 
line from Penna. Ave. up to N street. 

@. And you were present? 
ol A. I was present 
(). Do you recollect now who the commissioners were ? 

A. Well, I can’t recollect who they were; the record will show 
who they were. 

(. If you had the record for reference would you be able to 
identify them ‘ 

A. I know them by eve-sight, but can’t think of their names now— 
been so long ago. I had no business with them except on that 
street. 

Q. Would the record refresh your recollection? ‘There is a tran- 
script of the record of assessment as kept in the office. It 1s an ex- 
hibit in this case. Please look at it and say if these are the names 
of the persons who were commissioners and assistant commls- 
sloners. 

A. Yes, sir. 


©. Please state who the commissioner and assistant commissioner 


; 


A. Henry Himber was the ward commissioner. 

). Who were the other assistant commissioners ? 
A. James Fabin and Charles King. 

Q. They were all there and inspected the work ? 

A. They were there and tapped the work all along. I was present 
when it was done. They had to tap the work in order to test how 
much material was used. ‘That is the way I recollect. 

(). Who was surv yor or su} rintendent of streets ? 

A. Charles H. Bliss was superintendent of streets at that time. 

J Who was the mayor’? 
o2 \. Savles J. Bowen, when the work wasdone. Iam speak- 
ing about ihe work that was done in 1869. 
Q. Was that square inclosed or improved in any way—square 98? 

A. That little flat-iron square? Not to my knowledge. My rec- 
ollection is that it was commons then. 

. Did you know Major Morse? 

A. Yes, indeed, I did, and I have seen the major in there speaking 
to Mr. Cook. I used to see him there daily every day I used to have 
business at Cook’s office 
Q. Mr. Laughlin, I now offer you four exhibits, marked J. F. C. 
Nos. 1,2,3,and 4. Please look at them and state what they were and 
what you know about them 
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A. This is issued paving stock for the sidewalks, setting the curb, 
paving the footway in front square 95, assessed to George Bender. 
(). Aud issued to whom ? 
A. Issued to me, M. J. Laughlin. 
Q. In what capacity ? 
A. As assignee from Messrs. Stewart and Joyce. 
Q. State how they came to be issued to you. 3 
A. Messrs. Stewart and Joyce assigned it over to me for money 
advanced on the contraet to them. 
Q. Look at the back of the certificates and state if that 1s your 
signature there. : 
A. That is my signature. 
@. What did you do with those certificates? 
A. I sold those certificates for value. 
Q. To whom, if you recollect? 
D3 A. I think I sold them to Mr. Dick. I am _ not positive 
about that. 
M. J. LAUGHLIN. 


WituiAM H. THumbert, one of the defendants, duly sworn, testi- 
fied as follows: 


By Mr. SAVILLE: 


Q. Please state your name, residence, and occupation. 

A. William H. Thumbert; 446 M street northwest; I am a clerk 
in the Government employ in the Post Office Department. 

Q. Look at these papers now shown you Exhibits J. F. Cook Nos. 
1, 2, 3, and 4, and please state what they are, and what, if any, in- 
terest you have in them and how you came by that interest. 

A. As has been stated, these are issues of paving stock. I pur- 
chased them for value, and I own them. 

Q. From whom did you purchase them? 

A. Mr. John W. Dick. 
Q. You are at the present moment owner of those certificates? 
A. I am, sir. 

WM. H. THUMBERT. 


May 10, 1886. 


Def’ts filed copies of specification and contract for improvements 
— Thomas Joyce and Isaiah Stewart with the District, with written 
stipulation of counsel that the same may be read in evidence at the 
hearing in court. 


C. 8S. BUNDY, Examiner. 
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54 (Exuripit J. F. C. No. 1.) 


Cily of Was hington Paving Stock. 
S1L9O75S. No. 1849. 
City OF WASHINGTON, 
Mayor’s Orricr, Oct. 14th, 1870. 


y— 
Be it known that there is due from the mayor, board of alderman, 
and board of common council of the city of Washington to M. J. 
Laughlin, ass’n., or his assigns, the sum of one hundred & ninety- 
seven 8; dollars, being the amount due on the first installment, 
bearing interest from the 2nd day of June, eighteen hundred and 
70, at the rate of ten per centum per annum, being stock issued in 
pursuance of an act of the board of alderman and board of common 
council of the said city, passed on the twenty-eighth day of October, 
1867, entitled “An act concerning paved footways,” for setting the 
curbstone and paving the footway in front of square 98; all assessed 
to Geo. Bender. 
The principal and interest of which is to be paid out of the special 
tax fund, agreeably to the terms of the above-recited act. 
M. G. EMERY, Mayor. 
JOHN F. COOK, Register. 
> 
55 (iexnipir J. F. C. No. 2.) 
( ly of Wasi ington Pai ing Stock. 
$197.50. No. 24. 
City or WASHINGTON, 
Mayor's Orrice, Oct. 14th, 1870. 
Be it known that there is due from the mayor, board of alder- 
men, and board of common council of the city of Washington to M. J. 
Laughlin, assn., or his assigns, the sum of one hundred & ninety- 
seven 59, dollars, being the amount due on the second installment, 
bearing interest from the 2nd day of June, eighteen hundred and 
70, at the rate of ten per centum per annum, being stock issued in 
pursuance of an act of the board of aldermen and board of common 
council of the said city, passed on the twenty-eighth day of October, 
* @ 1867, entitled “An act concerning paved footways,’ for setting the 
curbstone and paving the footways in front of square 98; all as- 
sessed to Geo. Bender. 
The principal and interest of which is to be paid out of the 
special tax fund, agreeably to the terms of the above-recited act. 
M. G. EMERY, Mayor. 
JOHN F. COOK, Register. 
_ 
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$197.55. No. 24. 


Ciry OF WASHINGTON, 
Mayor’s Orrice, Oct. 14th, 1870 


. 7 , . " , ; —" 
Be it known that there is due from the mayor, board of a'der- 
men, and board of common council of the city of Washington to 


\I ty Laughlin. ass Nn. 


or his assigns, the sum of —— dollars, bein 
the aAnount dui on thi third installment. bearing interest irom thie 


2nd day of June, eighteen hundred and 70, at the rate of ten per 
centum per annum, Ly lng stock issued In pursuance of an act of 


the board oO} alderme 1] and board of COMMON council of the said 
city, passed on the twentv-eighth day of October, 1867, entitled “An 
act concerning paved footways, for setting the curbstone and pav- 
Ing the footways in front of square 98 ; all 


assessed oO (700. Bends ff 


‘The prin Ipal and interest of which 1s to be paid out of the Sp clal 
Lax fund, agreeably LO thie terms of the above-recited act. 
M. (y EMERY, Mayor. 
JOHN F. COOK, Register. 


57 (Exuipit J. F. C. No. 4.) 


( rt), of iWin hington Paving Stock. 


S197 ye). No. 24 
City oF WASHINGTON, 
Mayor’s Orvice, Oct. 14th, 1870. 


men, and board of common council of the city of Washington to 
M. J. Laughlin, ass’n., or his assigns, the sum of one hundred & 
ninety-seven », dollars, being the amount due on the fourth in- 
stallment, bearing interest from the 2nd day of June, ei 
dred and 70, at the rate of ten per centum per annum, being stock 
issued in pursuance of an act of the board of aldermen and board 
of common council of the said city, passed on the twenty-eighth day 
of October, 1867, entitled “An act concerning paved footways,” for 
setting the curbstone and paving the footways in front of square 
98; all assessed to Geo. Bender. 


Be it known that there is due from the mayor, board of alder- 


ohteen hun- 


ae 


The principal and interest of which is to be paid out of the 
special Lax fund, aor eably LO the terms of the above-recited act. 
M. G. EMERY, Mayor. 
JOHN F. Ce MOK. Register. 
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[, Charles S. Bundy, an examiner of the supreme court of the Dis- 
trict of Columbia, do hereby cr rtify that the depositions hereto 


attached were taken down by Grant Richards, a stenographer, and 


‘Tf 


a 


a i ~ 
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reduced to writing, in the presence of and from the oral statements 
of the several witnesses in answer to the interrogatories and cross- 
interrogatories hereto attached, at the times stated, at my office No. 
456 La. avenue, Washington, D. ©., and after the same had been 
reduced to writing and then and there read over to the witnesses 
was then subscribed in my presence, each witness having been by 
me first duly sworn to testify the truth, the whole truth, and nothing 
but the truth touching the matters In Issue in said cause. 

[ further certify that I am not of counsel for any of the parties to 
said cause or In any manner interested therein; that the fee for 
taking said depositions, to wit, $10 on the part of the plaintiff and 
$14.20 on the part of the defendants, has been paid to me by the 
parties, respectively, and that the same is Just and reasonable. 

May 9th, 1886. 

CHARLES S. BUNDY, Examiner. 


59 May 10, 1886. 
This stipulation and accompanying papers attached were 

filed as part of the testimony in this case this day. 

C. 8S. BUNDY, Examiner. 


In the Supreme Court of the District of Columbia. In Eq. 
BREWER v. THe Districr or Cotumsia ef al. 


It is hereby stipulated and agreed between counsel for the re- 
spective parties hereto that a copy of the advertisement of January 
t, 1869, for proposals for paving, curbing, &c., for year commencing 
April Ist, 1869, for several wards of city of Washington, and a copy 
of the contract with Stewart and Joyce and the late corporation of 
Washington for doing the work of paving, &c., in front of property 
described in plaintiff's bill of complaint, may be filed and read in 
evidence at the hearing hereof with the same force and effect as the 
originals thereof, if duly proved, copies of same being hereto an- 
nexed and made a part hereof. 

It is further stipulated and agreed that all ordinances of the cor- 
poration of Washington and acts of the late Legislative Assembly of 
the District of Columbia which have any reference to the subject- 
matter of this such may be considered and read in evidence by 
either party hereto with the same force and effect as if the same 
had been duly proven. 

Att'y for Plaintiff. 
H. E. DAVIS, 
Sol’t. for Dist. of Col. 
J. H. SAVILLE, 
Sol. for Def’t Thumbert. 
A. L. MERRIMAN, 
Sol. for Comp 't. 
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60 OFFICE OF SUPERINTENDENT AND INSPECTOR OF 
SEWERS, CARRIAGE-WAYS, AND FOOTWAYS, 
Ciry Harti, WAsHINGTON, D. C., Jan. 4, 1869. 

Sealed proposals will be received at the mayor’s office until 12 
o'clock m. on Thursday, the 14th instant, for paving, curbing, «c., 
for the year commenzing April 1, 1869, for the several wards of the 
city. No contractor to have nor be interested in more than one 
ward. 

Specifications can be seen at this office; also at the office of the 


commissioner of improvements, in the basement of the west wing of 


the city hall. 

No bid will be received which does not include an offer for each 
separate item of work and material. 

The law requires that contractors for the above shall be practical 
pavers. 

Each bid must be accompanied with the written guarantee of a 
responsible party (known to be such) that, if accepted, the bidder will 
execute a contract in due form and perform the work in accordance 
therewith. _ 

The guarantee must be, in substance, as follows: “I, A B, guar- 
antee that if this bid be accepted by the mayor that the bidder will 
enter into contract for the same and perform the work according to 
the requirements thereof. (Signed) A Bb.” 

All assessments for the above work to be made in accordance with 
existing laws. 

P. H. DONEGAN, 
Supt and Insp’r of Streets, Sewers, AC. 


61 Specifications for Grading, Trimmina, elc.., for 1LS69. 


No bid will be received which does not include an offer for each 
separate item of work and material. 

By law the mayor is prohibited from awarding contracts for the 
above work toany person or persons who are not practical pavers. 

The right to reject any or all bids is reserved to mayor. 

The curbstone to be the best New York North River stone or 
granite, in pieces of not less than three feet in length and not less 
than twenty inches wide or deep; not less than five inches thick ; 
the stop surface and a distance down on each side of nine inches 
to be well dressed and closely jointed together and to be of uniform 
thickness. 

The brick to be of the best quality hand-made, hard red paving 
brick, to be laid on a bed of sharp river sand, spread four inches 
deep on a bed of fine clean gravel, free from loan or clay, three 
inches deep, with two courses on the edge next to the curb and one 
course on edge on the inner line where the pavement is less than 
full width; no extra measurement for bricks on edge will be al- 
lowed. 

The stone pavement to be of common quartz, not exceeding four 
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inches in diameter,except the stone on the outside line of the gut- 
ters, which must be of six inches in diameter, laid on a bed of coarse 
sand and clean gravel, free from clay or loam, at least nine inches 
deep, and to be twice well rammed the second time after being wet, 
and after being examined (and not before) by the commissioner to 
be covered with hine ch ab orave or coarse sand and the interstices 
between the stones well filled with the same material. 
62 The flagging to be of the best quality New York flagging, 
to be of the best quality of New York flagging, in pieces not less 
than three feet in length by sixteen inches wide and not less than 
six inches thick, the Lop surface and edges to be well and evenly 
dressed and ends closely jointed together, to be laid on a bed of sharp 
sand and coarse gravel, of not less than nine inches thick, in equal 
proportion; all grading not exceeding six inches to be rated as trim- 
ming. 

The work Lo be done in the best MNnanner and LO the satisfaction of 
the mayor and to be commenced within ten days after the con- 
tractor recelves the written order of the mayor and to be completed 
within the time named in the order directing it to done, and fifteen 
per cent. of the amount due the contractor to be withheld until such 
time as the mayor, the inspector of streets. and the ward commlis- 
sioner are satisfied that the work will stand twelve months after its 
completion ; and upon the failure of the contractor or contractors to 
commence the work or to complete it within the time named or 
upon his or thie ir failure to execute the work of the materials and in 
the manner herein required the mayor to have right of employing 
other persons to do the same upon such terms as he may deem ex- 
pedient; in which event the contractor or contractors so failing shall 
pay any loss or damage ihe corporation may sustain In consequence 
thi reol and the contract may be annulled Dy thie aA VOP, 

Any repairs or Ft lay Ing Wil may be required before the expira- 
tion of the time of the time for which the work is warranted to stand 

to be done by the contractor free of charge within five days 
Oo after notice from commissioner of improvements of the ward, 
and Upon failure Ol any contractor or contractors to make 
irs or relay any pavement within five days after notice 


any re 
. : 


pen 

aforesaid the mayor is to have the right of employing any other 
person or persons to do the same on such terms as he may deém ex- 
pedient; in which event the contractor or contractors so failing 
shall pay any loss or damage the corporation may sustain in conse- 
quence thereof. For the due performance of the work and furnishing 
of the materials‘as herein required bond and security to the amount 
of two thousand dollars will be required of the contractors. 


And it is to be distinctly understood that all old materials, such 
as curbstones and bricks, will be delivered to the property-owncrs. 

The bidders will state the rates at which the curbing, paving, 
and flagging will be executed, including materials. 


v—1451 
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or setting new curb of N. Y. North River curbstone, per running 
foot, 87 cents per running foot. 

lor setting new curb of granite, per running foot, $1.25 per run- 
ning toot. 

for laying new brick pavement, per square yard, 87 ets. per square 


vard. | 
lor laying new stone pavement, per square yard, 65 cts. per square 
yard. 


} &)*) 
a 


lor grading (whether excavating or filling), per cubie yard, 22 
cents per cubic yard. 
64 lor trimming, per running foot, 1 ct. per running foot 
lor spout gutter, per foot, 1 ct. per foot. 

lor laving down New York flagging, per square foot, 50 cents per 
square 1oot 

For laying New York flagging, sixteen inches wide, not lees than 
six inches thick, and in pieces not less than three feet long, the top 
surface to be well dressed and the ends closely joined together in all 
gutters and alleys, per all gutters, running foot, 55 ets. per running 
loos. 

lor laying New York flagging, twelve inches wide, not less than 
four inches thick, and in pieces not less than three feet long,the top 
surface to be well dressed and the ends closely joined together in 
all gvutters along the curbstones, per running fuot, oS cts. per rub- 
ning toot. 

At the rates at which the following work, exclusive of materials, 
except the gravel and sand, which may be required : 

lor setting new curb, including dressing, per running foot, 1 ct. per 
running toot. . 

lor laying new brick pavement, per square yard, 1 ct. per square 
yard. 

for taking up and relaying old brick pavements, per square yard, 
l ct. per sq. yard, 3 

‘or taking up and resetting old curb, per running foot, 1 ct. per 
running foot. 

or taking up and relaying old stone pavements, per square yard, 
1 ct. per square yard. 

lor taking up and relaying old flag footways, per square foot. 

1 — per square foot. 
65 lor taking up and relaying flag in gutters, per square foot, 1 
ct. per square foot. 

All assessments for the above work te be made in accordance with 
the act approved October 28, 1867, entitled, “An act to change the 
manner of collecting special taxes.” . 

The undersigned, a practical paver, agrees to execute the work in 
the District for the above-named prices. 


Contract and Specificakions of Carriage -Waus and Footways an thie kirst 


Ward. 


Know all men by these presents that we, Isaiah Stewart, Thomas 
Joyce, William Fletcher, and Hugh Murray, are firmly bound, 


cat , ol 
jointly and seyernoni 


board of common 


ET AL. VS. JOHN H. BREWER. 3d 


y, into the mayor, board of aldermen, and 
uncil of the citv of Washington, D. C., in the 


thousand dollars ($2.000). to be paid the said 


rmen. and board of common council, their cer- 


ecessors office; for which payment, well and 


done, we bind ourselves, vur heirs, executors, 

intl | severally, firmly by these presents, 
" : , : : 

ils and dated this first day of April, elgntveen 


c 


ve dermen, and board of com- 
tv of Washington, acting by Sayles J. Bowen, 


‘_homas Joyce have entered 
| 


} >. : , | 
grading, trimming, curbing, and laying the 
° . " ' 
sahd paving the gutters and alleys in the 

first district of said city, commencing the 


lred and sixty-nine, and is hereunto 


f 


dition of the above obligation is such that 1 


ide} saiah Stewart and Thomas Joyce shall 


cecute and yo rform said contract. then 
full foree and 


mere 


void therwise to remain Il 
ISAIAH STEWART. [seEAt.] 
THOMAS x JOYCE. [seat.] 


WM. FLETCHER. [seat] 
Hl. MURRAY. | SEAL. 


i 


lum of agreement, madeand entered into this first 


: 
rhin ana ¢ Apr SSeu 


tv-nine, and published in the Chronicle, National Repu 


teen | lred and sixty-nine, by and between 
s Jovee, of the first part, and the mavor, 
common council of the city of 


Savies J. Bowen, mayor of said city, of 
st part hereby contract and agree with 

" . a 
fur the material and to execute the grad- 


ing the brick and flag footways and 

the first ward, forming the first dis- 

. commencing the first day of April, 
Sixt ne, at nd lor the prices set forth re- 
| A and annexed hereto, and subject 

: ind including all particulars of work 
ry other duty and requirement in the premises 
the printed copy of the advertisement in- 
the fourth day of January, eighteen hundred 
blican, 


, hewspapers in Washington, D. C.; and in consid- 


oy? 
et 


THE 


DISTRICT OF COLUMBIA ET AL. VS. JOHN H. BREWER 


: : ue : , - | 

eration of the premises Lt) said corporation hereby agrees to p il \ Liye 
7 | :'  * 

price aforesaid ior the work and materials when the same shall De 


fully “ul nd fa thfully ( rie })1 Vide d. and executed : and if Is Lo be 
dist tinetly understood tliat all old macerl ils. such iis old curo and 
paving brick, is to be at the disposal of t he owner. 


ISAIAH STEWART. [seat] 
THOMAS x JOYCE. [seat.] 


S. J. BOWEN, Mayor. {seat.] 


B. LONG 


68 Additional (nrenant. 


And the said Isai ih stewart an 4 Thomas Joyce, for thi mselves, 
their heirs, executors, and administrators, hereby further covenant 
that they will at all times and from time to time keep the said work 
and every part thereof well and sufficiently so guarded and pro- 

cted that no accident shall happen by reason of any negligence 
therein to any person or vehicl passing along or crossing the said 
street wherein the said work is being done, and if at any time dur- 
ing the progress of said work and before the completion of the same, 
by reasol of the at orl] or nce ol] thie said salah stewart and ‘Thomas 
Joyce or any person or persons emploved by him, any accidental 
injury shall happen to any person or persons, animal or animals, 


‘ 
} 


vehicle « rr ve nicle s. wher DV any tit tion ior damages shall arise or 
accrue to any p or persons against the said corporation, they, 
the said [sala I s_tewart and Thom is Jove : their heirs. executors 
and administrators, shall and will from time to time as the said 
case shall arise well and truly indemnify and save harmless the 
sald corporation rom ail loss, eost, and damage by reasol thereof 
and by reason of every such accident. 
[ SEAL. | ISAIAH STEWART. 
his 
| SEAL. | THOMAS x JOYCE. 
mare. 
Signed in presence of— 
W. B. LONG. 
Fr. A. BOWELL 


(Indorsed:) Eq. No. 9515. Brewer v. District of Col. Filed 
evidence May 10th, 1886. C. 8 Bundy, examiner in chancery. 
Thomas Joyce, Isaiah Stewart. April , 1869. 1st ward. Specifica- 
tions and contract for Improve Ments 


“ EXHier 


As (72 ment of thie f Oat ot Paving, Grading, Curbing. Crille ring, ace... un Front oO} Nu 


’ 

Paving Grading. Curbing. : 
| W iti Hi ‘ i . _ ~ (o - = + / 
me ~ - oe om : ~ - 

' | : . i & - = s - 
v4 4. J — “ ws S in «, —_ OO & “ al 

. * 7 . 
‘ 

George Bender CX | Le x7 had Of 37 spe) “nw; 14 22 Fe vi POR BK , 
Holmead rrave jy ird 14 iil T ) VAn ast) 2.4 I nite ow Hs 114 i ls 


\pproved Vay ?6th, IS70 (Indorse dl OH] | »5 BS Doe rat kKntered af 
S'or'd) S J. BOWEN Brewer rv. Dist. Col Exhibit to deposi 
Mo tions toome C C. S. B. Filed W 


(Copy.) 
‘HIBIT RoomeE C.” C. S. B. 


; 


of Sundry Property in the First Ward of the City of Washington, as per Certificate Herewith Annexed. 


. Gutters . = — = 
C > =, = = , > 
e% : . (iutter oi - a = - = = Contract ror parties 
' . _- , 
- eto : Ss ae = = xs ~ doing work 
' | . - a - -—- = ~ = Be 
ril | | - bs om = — pea & a 
~ ; ‘ a _ ~ = — = - * : x 
- a, < , = < _ — 7 od — _ - 
Stewart and Joyce 
Stock issued Oct 14, 1870 
ist inst.. 1849, 
trol 7s 45,0 
ith (‘ 840) 
S'y'd) JOHN E. CLARK 
_ ue ; “ 4 } a | ~~ 1() | 790 *) 
. 14] iL tie § 2a 1) Se 1477 6 
red J 2 1870 WM. OSCAR ROOME CHAS. H. BLISS, 
Ni re ie fj Nz) i et Ni re, fs 
Wasninaton, Aug. 15, 1870 HENRY HIMLER 
; ‘ i ‘ . 
e | q** ‘ Ti aT WW transi | tii . - Pee vee IRR vie 
“1 ment I “Qual m& 10 this JAMES TOBIN 
i‘ | \ ‘ is, 0) I r aitat I . ed CHARLES KING. 


Laughlis fea’?l ( Wenmies ve z 


1) STEWART anv JOYCE 


WILLIAM MORGAN 


SS Bees 


THE OF COLUMBIA ET AL. VS. JOHN H. BREWER. od 


DISTRICT 


{ ‘opy.) 


Mayor's Orrice, Ciry HALt, 
W asuinaton, D. C., Sept. 8, 1869. 
To Stewart and Jovece, contractors. 

Sirs: You will execute the act of the corporation approved July 
24, 1869, entitled “ An act to set the curbstones and pave the foot- 
ways and gutters on the east and west sides of 2lst street between 
Pennsylvania avenue & QO street north,” the work to be com- 
menced within ten days and completed within twenty days from 


the date hereof. 
(S’o’d) S. J. BOWEN, Mayor. 


(Written across the face in red ink:) Original delivered to Stew- 
art and Joyce Sept. 8, 1869. (S’g’d) Henry Hunter, comm’r Ist 
ward. Ass’t commissioners, C. W. King, James Tobin. 

(Indorsed :) 9518, eq. doe. 25. Brewer v. Dist. Col. Wim. 
Oscar Roome. Exhibit Roome B,C. 8. B., to depositions. Filed 
May ea LSS6. R. 5. Meigs. clerk. 


Here follows statement marked p. 70. 


i] Square OS. 


On a division made between the U. S. 
commissioners and the original proprietor 
square No. 98 the whole of sald square 

was assigned to Jas. M. Lingan, the origi- 


nal proprietor. 


John M. Lingan died Intestate. 


1796. November 3r 


William B. Randolph Petition, page 111, for partition of estate 

vs. James M. Lingan’s’ of James M. Lingan. 
widow. and = heirs-at- June 10,1817.—Thos. Corcoran, Sr., John 
law. Murdock, Clement Smith, John Ott, and 
John Hough appointed commissioners to 


report, We. 

Dec. 4, 1817.—Report of commissioners 
that estate cannot be divided and recom- 
mending sale. 

June 17, 1818.—Order directing commis- 
sioners or a majority of thein to convey to 
Wm. B. Randolph. 

February 11, 1819.—Report of commis- 
sioners of sale and reciting conveyance to 
W. B. Randolph, Ke 


Thos. (Corcoran, Sr. Deed dated Februarv a, IS1o: rec, keb- 
Jno. C. Murdock, and ruary .s. LS1Y. 
Clement Smith, com- Recites above proceedings, and that grant- 


inissioners, to William ors are a majority of the commissioners, &c. 
B. Randolph. Conveys all of square No. 98. A. U., 75. 


oOo THE DISTRICT OF ¢ 
William Bb. Ran 
dolph tO George Be} 
der. 
4? (700! ri; iz ij- 
der’s: last wil] 
and testament 


Mary 
Mary 


Bend er died —( >] 


2 iske 


Bender. with Rob’ 
‘Tans ae wife Lu- 
(‘i Vda A : bender 


OLUMBIA ET AL. VS. JOHN HH. BREW ER. 
Deed dated March 15.1819: ree April 
2. 1819 
Conveys all of square No. 98. A. U 
$89 
Dated July 24. LS6D: it rob. Se pt. 5 LS65. 
Devises all his estate. re: al, pe tena. and 
mixed, to whtfe, Mary Bender, for life. and 


afte her death to his two daugl hters, Mary 


I. Fiske and Luey Ann Tansil, and to their 
heirs and assigns forever (share and share 
alike), free and clear of and from any claim 
right, or estate of either of their husbands, 
and in no manner to be liable for their 
debts: Mary Bender to be executrix. Wills, 
10-24 , 
ne time in the year 1868 or62, 

Deed of partition; dated Nov. LS69 ; 
reed June IS70 

Parties hereto recite that they hold as 
tenants In common, and desire that each 


| hold IT) severalty 
to Lucinda’ 
US. 


shoul 
+ oOVveyvs 


Tansil all of 


ly. 


SQguare 


NOT] -In this deed, in the }) arty clause and icknowledgment, 
the nat appears Lucinda A. Tansil, in the grant Lucinda E., and 
Is eal and executed as Ann L. Tansil. 602-209. 

Rob't Tans] and Deed dated Dee. # ISOU: ree. January 
wife, Lucinda <A., to 5, 1870. 

William S. Morse. Conveys all of square No. 98. 600-174. 

William S. Morse Deed dated June 1872; rec. Sept. 9, 
and wife to James E IS72. 

Doughty Conveys part of square 98, beginning on 
N St. 1S’ from N. W. cor. said square and 
running thence EK. 18’,8. 80’, W. 18’, N. 
$0’ to beginning OYG—226. 
73 Jame le. Deed dated July 31, 1883: July 16 
Doughty to Si- I1S8S4. 


Newcomb 


mon D 


William S. Morse 


f this 
LSS4, 


No disposition ol 
Morse to July oU), 


Conveys part square 98, describ d as last 
LOS — a6. 

stated died intestate in August, 1872 

rf all square wS except the part col- 

leaving a widow, Laura 

his only heirs at-law, 


Morse and Nina D 


above. 

i 

? 

SCIZCU ( 
ve} ‘ d te Doughty ; 
K., and two. children, 
to wit. William A. 
Morse. 


is 


Wim. 


Square 
4 


of record. 


yy the widow and heirs of S. 


+] 
: 
| 
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1869, 21 June.—All 
Wim. O. Dennison. 


Tax Title. 


square aS assessed LO (eo Bender: sold to 
Redeemed July 235, 1869. 


1876, 5 January.—All square 98 assessed to W. 8. Morse; sold to 


G. Hall. Certifieat 


District of Columbia 
» Albert G. Hall. 


Albert G. Hall and 


wile Lo Roxana Lam- 


SO]. 
74 red’k Doug- 
lass, U.S. —, to 


John E. Ke ndi ill. 


Roxana Lamson LO 
Christopher Thom. 


John Ie Kendall and 
wife to Christopher N. 
Thom 

Simon D. Newcomb 
and wifeto William D 
‘Taber. 


William D. Taber to 


Thos. G. McElvare. 


70 Laura kK. Morse, 

widow, Wm. A. & 
Nina D. Morse (widow 
and nheirs-at-law of Wm. 
S. Morse), to Thomas G. 


McElvare. 


No. 1680. 


Deed dated March 29,1878 Cc. May 28. 


LS7S. 

Conveys all of square No. we ° assessed in 
name of W m. S. Morse and sold for tuxes 
due said District. SSS—32S. 

Deed dated April 9, 1878; rec. May 28, 
LS75 

Conveys all of square No. 98. 

Deed dated July 6, 1878; rec. July 1] 6, 
is;s 

This deed recites that square 98 was sold 
“al publie sale under and by virtue of a writ 
of fi. fa., dated June 5, 1878, on 2 judgment, 
~~ L7986, vs. Albert G. Hall, and was pur- 

ed by said Jno. E. Kendall. Conveys 

to grantee all of said Hall’s interest in and 
LO ~~ sanniat JS. S90-547. 

Deed dated Nov. 25, 1879; rec. November 


‘) 


ye) 


Sss—. be) 


Conveys all of square No. 98. 951-08. 


Deed dated Novy. Jt) IS;o: rec. Nov 25, 
; 


is .) 


Convevs all of square No. 98. 251-9. 
Deed dated July 28, 1884; rec. August 9, 


[SS4. 

Conveys part of square 8, ‘beginning 
16’ KE. from N. W. corner of said square, 
thence- running 8. 80’, W. 18’, N. 80’ to be- 
pinning,” subject to all liens, taxes, Xc., 
CC 1094-175. 

Deed dated July 29, 1884; rec. Sept. 15, 
LSS4. . 

Conveys part of square 98 (described as 
last above, 1094-175), subject to all liens, 
laxes, Wc., XC. 

Acknowledgment defective; cured by 
deed recorded Sept. 29th, 1854, below. 


Deed dated Aug. 6th, 1884; rec. Aug 9, 
1SS4 

Conveys all their interest as widow and 
heirs-at-law of Wm. S. Morse. dee’d, in and 
to square No. 98. 1095-174. 


40 THE DISTRICT OF COLUMBIA ET AL. VS. JOHN H. BREWER. 


Thomas G. Meck lvare Trust dated Aug. 6, 1884; rec., Aug. 9, 
LO Bent. I, Leighton W 1SS4. 
Rich’d Kk. Pairo Conveys all grantor’s interest in square 


98 to secure Laura Kk. Morse $1,000; 1 note, 
even date, 6 months’ int., 6 per centum, 
} . ’ . 7 ‘ = 

being for part ol purchase-money. 1}UQVo- 


ThomasG Mi Kivare De d date d Auo 1S. LSS4 * rec. Sept IS 
— ? 


to John H. Brewer. 1SS4 
Lonveys all of square NO IS, subject LO 


I 
the Lrust Ol S1 O00. taxes. liens. tax an le 3. 
Vi _ cV ¢ 
Christopher N. Thom Quitelaim dated Sept. 25, 1884; ree. 


and wife to John Hart Sept. 29, 1884 

brewer Conveys all interest in and to square 98. 
Wm. D. Taber to Deed dated Si pt. 25, 1854; ree. dS pt. 

John H. Brewer 1SS4 P 

Conveys all square No. 95. This recites 

it was made to correct defect in the ac- 

knowledgment of the deed from ‘Taber to 


Micklvare. dated July 29, 18384. 


‘rom above examination of title it will be seen that in the deed 
recorded in Liber 602-209 the name of Lucinda A. Tansil is given 
in various ways, and is executed as Ann L. Tansil. Notwith- 
standing these variations, I consider that deed sufficient to 
vest a good title in Lucinda A. Tansil, as was intended. 
There is a judgment, No. 14317, against Jas. E. Dexter and Laura 
Ky. Morse, as administrators of Wm.S. Morse, dee’d, of the assets that 
shall come into their hands in that capacity. As no proceedings 
have been taken to enforce same by a suit in equity, it is not a lien 
against the realty, ana consequently does not allect square JS. I 
consider the square No. 95, by the record, good in John Hart Brewer, 
subject to the above deed of trust to Leighton and Pairo to secure 
$1,000 and such taxes as are due and unpaid 


76 


‘Taxes not examined. 
sept. 29th, LSS4 


NATHVL CARUSI. 


Kndorsed: A. W. L. B., 9513. Brewer vs. Dist. Col. Filed May 
ll, LSSO6. a Meigs, cierk 


a 


: 


-— 


a 
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Aud for's Coup i? 
> oe 
Book 13, page 390 Book 18, page 390. 
George Bender to District of Columbia, Dr. George Bender to District of Columbia, Dr. 


To all installment of tax for To all installment of tax for 
paving footway . $790 23 paving footways $790 23 
To interest, at 10 per cent., from lo int., at 10 per ct., from Jun 
June 2,70, to June 2, 86 1.264 37 2. 70, to June 2, 84 1.264 37 
To advertising, 1884, square 98 Advertising square 98, lot , 
lot —, al) .-. pre ae 20 OE eal Sih aniis iathdendseeaial 20 
2 O54 80 Total Pa 2 054 BO 


Received payment 
me enattitthe (; 


f "s 
- Ry (; 
’ * *. 
Correct. 
Nov. 9, ’85. 
> » % T 
WILLIAM MORGAN, 
. 
Asst Assessor. 
78 1878 and prior years For year 1873. 
Folio 226 Auditor's Coupon, 
1873 and prior years. 
For year 1873. 
DisTRICT OF COLUMBIA, District or COLUMBIA, 
June 2d. 1RRG. June 2d. 1886. 
— lot, all, square 98, assessed in Lot —, all, square 98 (9), assessed 
name of Wm. S. Morse in name of Wm. S. Morse: 
To all tax for year ending Jun To all of tax, 1873 jue. - was OF 
30, 1873 . $21 57 | To int., at 10 per ct., from July 
To interest. at ten per cent . from 1.1873 hail sedate eee 27 87 
July 1, 1873. a .¥' 


Amount received 349 44 Amount received a 
Received payment. 


cease —— see so se a a em - ret - en ~ cece tat mn etn 


Certificate No. 6543, held by D.C. Correct. 
Nov. 9, 95. 
WILLIAM MORGAN, 


Asst Assessor. 


187 


Interest. 
per annum, 


To auctioneer’s 


Amount sold for 


io. Tax 


187 
Ss. Morse 


fee 


Book, f 


square 


atthe rate 


olio 


N 
* i}, 


U8. 


often per 


date of red ‘mption 


Amount required to redeem 


Received payment. 


Correct. 


Nov. 


—encame AMB 


244, 


»oa $89 15 


lot —, 


To amount sold for taxes June 29, 
5, assessed in name of Wm. 


from day of sale to 


SRO ] 
cent. 
97 40 
S186 55 


, 


Collector. 


By G. 


85 


erent 


THE DISTRICT OF COLUMBIA 
79 1874 
DistTRiIcT oF COLUMBIA, 
J Z ‘Rates 
lten = f snl 
To all of tax for irending Ju 
10, 1874 »4] 
‘| , pel i 4 4 
To advertisit \874 
To auctioneer’s fe 
eT Pre i 
An : Stl i ior S46 17 
1874. Tax fook. folio 228, lot part 
square No. 98 
Toat I ld for taxes June 29, 
Ik7 i=st | Bimeirieeite of W m 
S. Mors S41, 17 
Interest at the rats of 10 per cen 
per annum from day of sale to 
date 2s demptio 50 b> 
Amount required to redeem S96 62 
Recs ved payment 
(\ / 
By (; 
Correct. Nov. v, S.). 
() L875 
DisTRICT OF COLUMBIA, 
June Dd. LSE. 
Items of sale 
To all of tax for year ending June 
30. 1875 ‘ $62 27 
To penalty ae 5 O1 
To advertising : 21 42 


part 


1874 lio 228, | 


No. 


Tax Book, f 


square as 


Am 't 
assessed 
Mors wild | 

Int., at 1) per ct per annum, fron 
date to date of redemp 
tion 


sold for taxes 
in 


name of Wm 


of sale 


Amount required LO redeem 


WILLIAM MORGAN 
Asst Asse 
Auditor's Coupon 


1875 


ET AL. VS. JOHN H. BREWER. 
A ae f é tei 
L874 
District or COLUMBIA, 
ti al ‘Bele 
[tems I sale 
To 3 EE IR er ae ages ee ara $41 78 
To pes nal itv } Ss 
To udvertising _ 
To auction fee . 
See ’75 bill. 
Amount sold for : S46, 17 


June 29, '75, 


> 


District oF COLUMBIA, 


June Z 


ad. 
[tems of sale : 

To all of tax. 

To penalty 

To advertising... 

To auction fee 


ee ee 


1875. Book, folio 22 


square No, 8. 


Tax 


Amount sold for taxes June 29, 
75, assessed in name of Wm. 
S. Morse. s 7 

Int., at 10 pe ret. p’rannum, from 
date of sale to date of rede m p- 
lacie 


Amount required to redeem. 


W. ILLIAM MORGA 


Ass't iis 


} 
yO 45 
Sor, 62 
> * — 
(;. 
SSOT. 
LRS6. 
$62 7 
5 Ol 
21 42 
O05 
$89 15 
—, part 
S89 15 
97 40 


$186 »D 
G. 
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j 8] Supreme Court of the District of Columbia. 
JoHN H. BREWER ) 
"8. > Eq., No. —. 
District or Corumpia & —— THuMBERT. } 

[t is hereby stipulated that the sum of $2,400 is a sufficient amount 
to deposit with the clerk of the court to satisfy the requirements of 
the decree passed in this cause of date of Oct. 27th, 1885. Copies of 
tax bill and collector’s computations hereto annexed. 

Nov. 9, 1885. 

JAS. H. SAVILLE, 
Solicitor for D’f’t Thumbert. 
H. E. DAVIS, 
Att'y for Dist. Col. 
_ (Indorsed:) Equity, No. 9513. John H. Brewer vs. Dist. of Col. 


etal. Stipulation to sufficiency of deposit to meet decree of Oct. 27, 
‘85, & tax bills. Filed Nov. 9, 1885. R. J. Meigs. 


82 In the Supreme Court of the District of Columbia. 


Monpbay, October 4, 1886. 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing on the first Monday, fourth 
day, of October, 1586. 


Present: Chief Justice Cartter and Justices Cox and Merrick. 


* ~ « - x - * 


Adjourned until to-morrow at ten a. m. 


(5 Minutes of the General Term, p. 445.) 
In the Supreme Court of the District ef Columbia. 


Tnurspvay, October 21, 1886. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


. a n « * * * 
Joun H. BREWER 
| 


v8. > 9513, Equity Docket 25. 
Tue District or CoLtumsta ef als. 


’ Argued on behalf of the District by Mr. H. E. Davis and on be 
| half of the complainant by Mr. Merriman until adjournment, at 
: one p. m. 
\ Adjourned till ten a. m., Friday, October 22, 1886. 
aa 
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In the Supreme Court of the District of Columbia. 
Fripay, October 22, 1886. 


Session resuined pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 
4 + ‘ . * - 
83 Joun H. BREWER 
"8. Equity, 9513. we 
‘ue Diserict or Cotumeta et al.) : 


Argued by Mr. Willoughby for complainant and in reply and con- 
clusion by Mr. H. E. Davis and cause submitted. 


Adjourned until ten a. m. to-morrow. | ' 
In the Supreme Court of the District of Columbia. In Equity. { 
Turspay, November 2, 1886. ; 

Session resumed pursuant to adjournment. Present: Chief Justice . 
Cartter and Justices Cox and Merrick. ; 

Joun H. BREWER 
Us. No. 9518. 
Tue District or CoLumBIA et als. 

This cause having been certified to this court by the special term a 
sitting in equity, to be heard in the first instance in the general * 
term, and coming on to be heard,and having been argued by coun- . 
sel and duly considered by the court, it 1s, this second day of Novem- 
ber, A. D. 1886, ordered, adjudged, and decreed that the deed of the 
District of Columbia to Albert G. Hall, of March 9, 1878, through 
which complainant claims title, conveved to him and to his assigns, 
title in fee simple, to the property described in the bill, to the pr operty 
described in the bill, to wit, square ninety-eight, in the city of Wash-— ° 
ington, D. C., free from and discharged of all taxes which had been 
assessed and were in arrear against the same prior to January third, 

1876, the date of sale mentioned in said deed, on account of 
S4 which sale said deed was given, and that the defendants be, 

and they are hereby, perpetually enjoined from selling or 
attempting to sell said real estate for the enforcement of the collec- 
tion of the taxes described in the bill of complaint and assessed prior 
to the said sale of January 3d, 1876, and that the defendants pay the 
costs of this suit. 

And it further appearing to the court that the sum of twenty-four - 
hundred dollars was deposited by the complainant in the registry 
of this court, in pursuance of the deéree of the court in speci al term 
of October 27th, 1885, in lieu of the lien claimed for taxes subject to 
the disposition of the court upon final decree, it is further ordered 
that the clerk of this court pay over the said money so deposited ; 
and from this decree the defendants and each of them in open court 
pray an appeal to the Supreme Court of the United States. 

By the court: 

D. K. CARTTER, ed 


Chief Justice. 
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(5 Minutes of the General Term, p. 469.) 
+ * : * * + 


Adjourned till ten a. m., Wednesday, November 3, 1886. 


85 In the Supreme Court of the District of Columbia. 


Monpbay, April 23, 1888. 
Proceedings before the supreme court of the District of Columbia, 
sitting in general term, beginning the fourth Monday, April 23, 
1888. 
Present: Chief Justice Bingham and Justices Cox and James. 
* te « * * + * 


Adjourned until to-morrow at ten a. m. 


In the Supreme Court of the District of Columbia. In General 
Term. 
FRIDAY, July 6, 1888. 
Session resumed. 
Present: Chief Justice Bingham and Justices Hagner and James. 
« baad * *« * 1K * 


86 In the Supreme Court of the District of Columbia. In Gen- 
eral Term. 


JoHn H. Brewer, Complainant, 
against | 

Tue District or Cotumsia, M. J., LAUGHLIN and [{ 
WitiiaM H. Tuumperr, Defendants. j 


Equity No. 95138. 


Come now the above-named defendants, by their solicitors, and 
appeal to the Supreme Court of the United States from the decree 
of the supreme court of the District of Columbia in the above-enti- 
tled cause of the second day of November, A. D. 1886. 

, HENRY E. DAVIS, 
JAMES H. SAVILLE, 
Solicitors for Defendants. 


The above appeal is allowed this 6th day of July, A. D. 1888. 
KE. F. BINGHAM, 
Chief Justice. 


(Indorsed :) Eq. No. 9513. Brewer vs. Dist.Col. Appeal of def'ts 
to Sup. C’'t U. S. 6 minutes of general term, 127. See the decree 
appealed from. 5 minutes general term, 468, 469. Filed Jul. 6, 
1888. R. J. Meigs, clerk. 


16 THE DISTRICT OF COLUMBIA ET AL. VS. JOHN H. BREWER. 


In the Supreme Court of'the District of Columbia. In Ea. 
| | | 


JOIN H. LDREWER, Complainant, } 
Us > No. 95138. 


Tue Districr or Corumpia et al.,. Defendants. } 


To John H. Brewer: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal prayed 
by the defendants in a certain cause depending In the supreme 
court of the District of Columbia and duly allowed, wherein you 
are complainant and The District of Columbia, M. J. Laughlin, and 
William H. Thumbert are defendants, to show cause, if any there 
be, why the decree from which said appeal was allowed should not 
be set aside and corrected so that. speedy justice be done the parties 
in that behalf. 

Witness Edward F. Bingham, chief justice of the said supreme 
court of the District of Columbia. 


EK. F. BINGHAM, 
Test: Chief Justice. 
| SEAL. | R. JI. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Asst Clerk. 
Service acknowledged July 6th, 1888. 
W. WILLOUGHBY, 


Solicitor for Complainant. 
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(Indorsed:) In eq. No. 9513. Brewer vs. The District of Colum- 
bia et a/. Citation. Filed Jul. 6, 1888. R. J. Meigs, clerk. 


) 


88 7 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK'S OFFICE, " 
SUPREME CowuRT OF THE DistrRICcT OF COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true eopies of originals on 4. 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this Cause. 

Witness ny hand and the seal of said court this 4th day of Oc- 
tober, 1888. : 

[Seal Supreme Court of the District of Columbia. ] : 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 
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Justi 3 Certificate. 


|, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 
Witness my hand and seal this 4th day of Oct’r, 1888. 
E. ¢&. BINGHAM, [seat.] 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. Bing- 
ham, whose genuine signature is subscribed to the foregoing certifi- 
cate, was, at the time of signing and attesting the same, chief justice 
of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 4th day of Oct’r, 
LSSS. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


| Endorsed :] Authentication of record. 
Endorsed on cover: District of Columbia supreme court. No. 


1431. The District of Columbia, M. J. Laughlin, and William H. 
Thumbert, appellants, vs. John H. Brewer. Filed October 31, 1888. 
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Supreme Court of the 1. S. 


OcTroner Term 1888. 


Disrricr oF Contumeia ef a/ 


Joun H. Brewer. 


MOTION TO DISMISS. 


The defendant Brewer, filed his bill in Equity in the 
Supreme Court of the District of Columbia, against the 
appellant, to remove an alleged lien, claimed by the 
District of Columbia against square 98, in the city of 
Washington fora special tax for paving and curbing, 
assessed June 2d, 1870, of $790.23 and interest at 10 
per cent., also certain general taxes assessed prior to 
$d of January, 1876, amounting in all to $89.15 with 
interest at 10 per cent., upon the ground that on the 
last named date, the District of Columbia made public 
sale of said real estate for taxes, upon which sale a 
deed was executed in 1878 to one Hall, the highest 
bidder followed by mesne conveyances from Hall to 
brewer, the complainant below. 
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This Bill was filed June 23d. 1885. On 27th of Octo- 
ber, ISS5. a decree was rendered in ssid CAUSE, which 
after reciting the taxes as claimed, directed that when 
the complainant should have deposited in the Registry 
of the Court the amount of such taxes and interest, 
the property should stand relieved from the lien of 
of said taxes, and the money so deposited should be 
heid in lieu thereof, and subject to the disposition of , 
the court in final decree. (Record paige 10.) 

in conformity with this decree, the complainant de- 
posited in the Registry of the Court $2,400, which sum 
the solicitors for the defendants stipulated was sufficient 
to satisfy the requirements of the decree. (hecord 
page 4-5. 

[pon final hearing (November 2, 1886,) the court de- 
creed that the said real estate should be free from and 
discharged of all taxes, which had been assessed and 
were in arrears against the same prior to January 35d, 
1876, the date of the sale mentioned in the deed of the 
District of Columbia to Albert G. Hall, and perpetually 
enjoined the said District from attempting to sell said 
realestate for the enforcement of the collection of 
said taxes; also, that $2,400 so deposited be returned 
to the complainant and appeal to the Supreme Court 
prayed. (Record page 44.) Record filed on appeal 
October 31. LSS88. 

The defendant now moves to dismiss said appeal for 
want of jurisdiction. 

This motion is predicated upon the Act of Congress 
of March 3d, 1885, which is as follows: 


“That no appeal or writ of error shall hereafter be 
allowed from any judgment or decree in any suit at law 
or in Equity in the Supreme Court of the District of 
Columbia, or in the Supreme Court of any of the Terri- 


tories of the United States, unless the matter in dispute, 
exclusive of costs, shall exceed the sum of five thousand 
dollars. 


“Section 2. That the preceding section shall not apply 
to any case wherein is involved the validity of any 
patent or copyright, or in which is drawn in question the 
validity of a treaty or statute of or an authority exer- 
cised under the United States; but in all such cases an 
appeal or writ of error may be Brought without regard 


to the sum or value in dispute.” 25 Stat. at Large 443. 


Inasmuch as the amount involved does not exceed 
82.400, the amount deposited in Court to stand in lieu 
of the lien claimed, it is clear that the jurisdiction of 
this Court is not conferred by the first section of the 
Act. 

And it is insisted that the case does not come within 
any of the exceptions contained in the second section of 
the Act; it does not involve the validity of any patent or 
copyright, neither was there drawn in question the 
validity of any treaty or statute of or an authority 
exercised under the United States in order to give 
jurisdiction to this Court under the second section of 
the Act. The question of ca/idity of some act of 
Congress exercised under the United States must have 
been raised in the court below and decided by that 
court. 

In Adams vs. Crittenden 106 U.S. 576, which was a 
suit brought by an assignee in bankruptcy and a pur- 
Chaser of certain lands sold under an order of a bank- 
rupt court to restrain the defendants from enforcing 
certain decrees, the court says: “The mere fact that 
the matter in dispute arises under the Constitution or 


Laws of the United States. or treaties made. does not 


decrees of the Circuit and District Courts.” 


No language could more clearly express the proper 


construction of the act as to the jurisdiction of this 
court. It is not every act of an agent of the 
rovernment that comes within the exceptions of the 
statute. 

Besides the officials who conducted the sale were 
not officers of the United States, but of a corporation, 
»which, it is true had its being from the United States, 
and were guided in their acts by the United States, laws 
but neither was the legality of such acts or authority 
in any manner questioned. 

Further, even if the authority of any of the District 
Columbia officials could have been questioned, no such 
claim or pretense was set up by the defendant below, 
the answer of the defendant only averring that it is 


apparent from the face of the deed, “that it was given 


solely and exclusively for the purpose of conveying to. 


said Hall the right, title and interest of said District 
in said propety, if any it had, by reason of the failure 
of the owner or person in whose name said property 
was assessed to pay the taxes due this defendant for 
the fiscal year ending June 30, 1872, and not for any 
other tax or assessment whatever due it by the owners 
of said property, or the person to whose name the same 
was assessed, and especially the. special assessments 
and taxes referred to in said bill.” (Ree. 11 and 12.) 


Section 709 of the Revised Statutes which is in the 
exact language of that part of the second section of the 
act referred to, except the addition of the words “And the 
decision is against their validity” and the omission of 
the comma after the word “of” 


and before “or an au- 


give us jurisdiction for the review of the judgments or 


LOE IS 
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thority exercised etc.” has been frequently before this 
court for proper construction. 

In Crowell vs. Randall, 10th Peters 368. The Court 
after reviewing the authorities hold “Two things should 
have occurred and be apparent in the record, first that 
some one of the questions stated in the section did 
arise in the court below; and second, that a decision 
was actually made thereon by the same court in the 
manner required by the section. If both of these do 
not appear on the record the appellate jurisdiction fails. 
[It is not sufficient to show that such a question ‘might 
‘have occurred or such a decision might have been made 
in the court below. It must be demonstrated that they 
did exist and were made.” 3 

The question again came up in Armstrong vs. the 
Treasurer &c., 16th Peters 281, in which the Court held 
to the same views. 

Later. Brown vs. The State of Colorado, 106 U.S. 95. 


Detroit City Railway Co. vs. Guthard, 114 U.S. 133. 


In the latter case the Court after reviewing its for- 
mer decisions repeat “It is what was actually decided 
that we are to consider not what might have been de- 
cided, and as our jurisdiction must appear affirmatively 
on the face of the record before we can proceed, the 
record must show either in express terms or by fair im- 
plication not only the question but its decision. It is 
not enough to find by searching after judgment that 
the requisite question might have been raised and pre- 
sented for decision, it must appear that it was actually 
raised and actually decided.” 

The principles enunciated in these-decisions are ap- 
plicable to the act under consideration except that the 


nature of the decision mide is not muiuterial. but as be- 
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2 GEORGE L. EAMES VS. SAMUEL A. BICKFORD. 


to wit, of the value of four hundred & seventy-five dollars, then & 
there found, and being the (7 ds and chattels X property of the said 
plaintiff, and converted the same to the use of the said defendant 
against the peace of the State; and all to the damage of the 


3 said plaintiff (as he says) — the sum of one thousand dollars, 
which shall then and there be made to appear with other due 
damages; and have you there this writ with your doings therein 

Witness Joseph W. Symonds, Exsq., at Portland, the thirtieth dav 
of November, 1n the year of our Lord one thousand eight hundred 
and eighty-three 

A. A. DENNETT, Clerk 
A true copy of writ 
Attest L. H. WEBB, 


Clerk of the Supre me Judicial Court. 


The officer serving said writ made the following return of service 
upon the back thereof, to wit 


Return of Oificer 
SOMERSET, 88 
DECEMBER 4TH, 1883. 
By virtue of the within writ | have this day attached a chip, the 
property of the within Samuel A. Bickford, and at the sane time 
gave him a summons for his appearance at court as within directed. 
BE. P. MAYO, 
Coroner of Somerset. 
Fees, $1.00. : 


A true copy of ofticer’s return of service 
Attest L. H: WEBB, 
(Ve rk of the Supreme Judicial Court. 


This action was commenced and entered at the December term of 
this court, in this county, A. D. 1883, and the said Samuel A. Bick- 
ford duly appeared and answered thereto, by his attorneys, A. H. 
Ware, Esq., & Lindsey & Harrington, Esquires; and said action was 
thence continued to the March term of said court, A. D. 1884, when 
the following pleadings were filed, to wit 


Pleadinas 
Supreme Judicial Court, Somerset County. March Term, A. D. 1884. 


(FEORGE L. EAMES v. SAMUEL A. BICKFORD 


And now the said defendant comes and defends the force and 

Injury when, &c.,and says he is not guilty In manner and form 

q as the plaintiffhas in his writ and declaration alleged against 
him, and of this he puts himself upon the country. 


By STEWART & WARE, His Att’ys. 


And the plaintiff likewise— 
By STROUT & HOLMES & J. J. PARLIN, Tlis Att’ys. 
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Briet Statement. 


And by way of brief statement he says that the property de- 
scribed in the plaintiff’s writ was duly & legally seized by N. F. 
Clapp, a deputy of said defendant, who then was and still is sheriff 
of said county of Somerset, upon an execution issued on a judgment 
recovered by Sarah J. Savage, in the sup. jud. court, Somerset 
county, December term, 1882, against the inhabitants of the town of 
Embden, of whom the said plaintiff at the time of the service of the 
original writ was and still is one, with property in said town lable 
to be seized and sold and applied in payment of said execution ; 
that the property described in said plaintiff’s writ was seized by his 
said deputy by force of said execution, and duly advertised and sold 
and the proceeds applied it} payment of said execution, in careful 
conformity with all the provisions of the law in such case 

And this defendant alleges, therefore, that said execution, being in 
due form and issued from a court of competent jurisdiction, was & 
is a full and complete legal protection and justification to said deputy 
and to this defendant for seizing and selling said property; and 
this is the trespass complained of in said plaintiff's writ. 


By STEWART & WARE, /lis Alt’'ys 


A true copy of pleadings and brief statement. 
Attest L. H. WEBB, 
Clerk of the Supreme Judicial Court. 


Oo Counter Brief Statement 
STATE OF MAINE, } 

¥ P 88 

Somerset. 


Supreme Judicial Court. March Term, A. D. 1884 
GeorGE L. Eames v. SAMUEL A. BICKFORD 


And now comes the said plaintiff, and as to the defendant’s plea 
of not guilty by him pleaded in this cause, whereof he puts himself 
on the country, the plaintiff doth the like; and as to the brief 
statement filed by the defendant in this cause, the plaintiff, by way 
of counter brief statement, says that said judgment recovered by 
said Sarah J. Savage against the inhabitants of the town of Embden, 
set forth in said brief statement, and the action in which it was re- 
covered and the claim for which said action was brought were not, 
nor was either of them, agairist the inhabitants of said town as indi- 
viduals, but against said town of Embden in its corporate capacity, 
& said action was brought and said judgment recovered against said 
town in its corporate capacity by the name of “The Inhabitants of 
the Town of Embden;” that no service of the writ or of any pro- 
cess of law in said action has been made upon the plaintiff before 
the taking of his property set forth in his writ herein, nor was he 
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in any way summoned to appear therein, nor has he had any day 
in court therein nor any opportunity to show that his property so 
tuken was not liable to be taken to satisfy the claim of said Sarah 
J. Savage, upon which said judgment was recovered, or said judg- 
ment or execution; that his said property was not legally liable to 

be taken to satisfy said claim. 
6 That said execution was wrongfully and without authority 

of law made out and issued, and was not in any way awarded, 
authorized, or directed by the court which rendered said judgment ; 
that said execution, as to so much thereof as directs the satisfaction 
thereof out of the goods & chattels of the individual inhabitants of 
said town, is without authority of law, void, and of no effect, and is 
no justification of the trespasses set forth in the writ herein; that 
the taking of the plaintiff's said property to satisfy said claim, judg- 
ment, & execution was, therefore, without due process of law & con- 
trary to & in violation of the provisions of the constitution of this 
State and of the Constitution of the United States, and without 
authority of law. 

By J. J. PARLIN & STROUT & HOLMES, 
Attorneys of Plaintiff 


A true copy of counter brief statement. 
Attest: L. H. WEBB, 
Clerk of the Supreme Judicial Court. 


Stipulations Filed Mar 7 a C.. eeee 


STATE OF MAINE, }| 
. SS 
Somerset, 


Supreme Judicial Court. March Term, A. D. 1884. 
GEORGE L. EAMeEs vs. SAMuEL A. BICKFORD. 


It is hereby stipulated in this cause of record as follows: First, 
Embden is a town duly created & existing under the laws of the 
State of Maine, in the county of Somerset, in said State, incorporated 
in 1804 and existing ever since 

Second. One Sarah J. Savage recovered judgment against said 
town by the name of “ The Inhabitants of the Town of Kkmbden,” as 

appears by the original writ, officer’s return thereon, record 
7 and docket entries in that action, copies of which are made a 
part of this stipulation,said judgment having been recoVered 
in this court at the December term thereof, A. D. 1882. 

Third. No service of the writ or process in said action of said 
Sarah J. Savage against the inhabitants of the town of Embden 
was made upon the plaintiff herein personally, unless the officer’s 
return on the original writ therein shows such service. 

Fourth. The plaintiff herein, George L. Eames, has been an in- 
habitant of said town of Emden ever since the fifteenth day of Au- 
gust, A. D. 1881. 
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Fifth. August 6th, A. D. 1883, the said Sarah J. Savage sued out 
an alias execution on her said judgment so recovered by her, and 
caused the same to be levied upon the property of the plaintiff de- 
scribed in the declaration herein by N. F. Clapp, a deputy sheriff 
under the defendant, who was then sheriff of said county of Som- 
erset, and said Clapp seized and sold said property, then found in 
said town of Embden, and applied the proceeds thereof as set forth 
in his return on said execution. Copies of said execution and said 
return are made a part of this stipulation, the plaintiff herein being 
called George Eames in said return. 

Sixth. No question is made but that the levy and return of the 
officer on said execution were regularly made, except by reason of 
the fact that the property of the plaintiff was taken to satisfy said 
judgment against the inhabitants of said.town of Embden. 

Seventh. All copies made a part of this stipulation are thereby 

made of record in this cause. : 
8 Kighth. Upon the foregoing stipulation as to facts and on 
the pleadings in this cause, which are made a part of the 
case, the law court is to direct jadgment according to the law appli- 
cable thereto, and thereupon the damages, if any, are to be assessed 
at nist prius. 

Ninth. Writ and pleadings in this case and all copies referred to 
herein are to be copied and made a part of the case for the law 
court. 

J. J. PARLIN, STROUT & HOLMES, 
Att’ys for PUF. 
STEWART & WARE, Attys for Defendant. 


A true copy of stipulations 


Attest : L. H. WEBB, 


Clerk Supreme Judicial Court. 


Copy of Writ in Savage v. Embden. 


STATE OF MAINE. } 
. SN 
somerset, 


To the sheriffs of our several counties, or either of their 
[SEAL. | deputies, or of any constable of the town of , in 
the county of ——, Greeting: 


Wecommand you to summon the inhabitants of the town of 
Embden, in the county of Somerset (if they may be found in your 
precinct), to appear before our justices of our supreme judicial court, 
next to be holden at Skowhegan, within and for the county of Som- 
erset, on the third ‘Tuesday of September, A. D. 1882, then & there 
in our said court to answer unto Sarah J. Savage, of Concord, in said 
county, married woman, in a plea of the case, for that the said de- 
fendants, to wit, at said Skowhegan, on the day of the purchase of 
this writ, being indebted to the said plaintiff in the sum of two 
hundred ninety-three dollars and thirty cents, for so much money 
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before that time had and received by the said defendants, to 
9 the plaintiff's use, then and there promised the said plaintiff, 
in consideration thereof, to pay her the same sum on demand. 
The plaintiff claims to recover in this action the amount of twenty- 
three certain memoranda in writing called coupons, together with in- 
terest on each of them from the time of its maturity, of which said 
coupons, as also of the bonds or certiticates of indebtedness to which 
they were once attached and from which they were cut, she, for a val- 
uable consideration by her paid, became the holder and bearer, which 
said coupons were signed by O. H. Mcl’adden, then and there treas- 
urer of said defendant town, by their order & 1n their behalf, and 
were legally issued by said defendants, and are, one of them, of the 
following tenor, to wit: ' 


“* No. 10. $30.00 
Town of Embden Loan. 


The town of Embden will pay to bearer thirty dollars, at the 
treasurer's (10) office, in Embden, on the first day of July, 1879. 


O. H. McFADDEN, Treasurer.” 


Three other of said coupons were cut from the same bond or cer- 
tificate of indebtedness, and all precisely of the same tenor as the 
one just set forth, with these exceptions, to wit: In place of the fig- 
ures “1879” said three coupons have successively “ 1580,” “ 1881,” 
and “1882,” and in place of the red figures “10” they have succes- 
sively the figures “11,” “12,” & “13” in red ink. 

Another of said coupons is of the following tenor, to wit: 


“ No. 19. $12.00 


Town of Embden Loan. 


The town of Embden will pay to bearer twelve dollars, at the 
10 treasurer's (9) office, in Embden, on the first day of July, 1878. 
O. H. McFADDEN, Treasurer.” 


Four other of said coupons were cut from the same bond or cer- 
tificate of indebtedness as the coupon herein last above described, 
and are precisely of the same tenor of said coupon, with these ex- 
ceptions, to wit: In place of the figures “1878” said four coupons 
have successively “ 1879,” “1880,” “ 1881,” & “1882,” and in place 
of the red figure 9 they have successively the figures or numbers 
'o. sh =a a’ ee” vm . 

Another of said coupons is of the following tenor, to wit: 


“No. 30. $6.00. 


Town of Embden Loan. 


The town of Embden will pay to bearer six dollars, at the treas- 
urer's {9 


) office, in Embden, on the first day of July, 1878. 
O. H. McFADDEN, Treasurer.” 
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Four other of the said coupons were cut from the same bond or 
certificate of indebtedness as the coupon hereinbefore last described 
and set forth, and are precisely of the same tenor as said coupon, 
with these exceptions, to wit: In place of the red number “9” said 
four coupons have successively the figures or numbers “10,” “ 11,” 

2.” & “13” in red ink, & in place of the figures “1878” they 
have successively “1879,” “1880,” “ 1881,” and “ 1882.” 

Another of said coupons is of the following tenor, to wit: 


“No. 34. $6.00. 
Town of Embden Loan. 


The town of Embden will pay to bearer six dollars, at the treas- 
urer’s (9) office, in Embden, on the first day of July, 1878. 
O. H. McFADDEN, Treasurer.” 


Four other of said coupons were cut from the same bond or cer- 
tificate of indebtedness as the coupon hereinbefore last set 
1] forth, & are precisely of the same tenor as said coupons, with 
these exceptions, to wit: In place of the red number “9” said 
four coupons have successively the figures or numbers “ 10,” “ 11,” 
“12,” & 13 in red ink, & in place of the figures “ 1878” they have 
successively “ 1879,” “ 1880,” “1881,” and “ 1882.” 
Another of said coupons is of the following tenor, to wit: 


“No. 35. | $6.00. 


Tou n of Embden Loan. 


The town of Embden will pay to bearer six dollars, at the treas- 
urer’s (10) office, in Embdeén, on the first day of July, 1879. 
O. H. McFADDEN, Treasurer.” 


Three other of said coupons were cut from the same bond or cer- 
tificate of indebtedness as the coupon hereinbefore last set forth, and 
are precisely of the same tenor as said coupon, with these exceptions, 
to wit: In place of the red figures “10” said three coupons have 
successively the numbers “11,” “12,” & “13” in red ink, & in place 
of the figures “1879” they have successively “1880,” “ 1881,” and 
“jan. 

Yet the said defendants, although often requested, the same have 
not paid, but refuse, to the damage of the said plaintiff (as she says) 
the sum five hundred and, eighty-seven dollars, which shall then 
and there be made to appear with other due damages ; and have 
you there this writ with your doings therein. 

Witness John Appleton, Esquire, at Skowhegan, the twelfth day 
of July, in the year of our Lord one thousand eight hundred and 
eighty-two 


L. H. WEBB, Clerk. 
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Officer's Return. 
SOMERSET, 88: , 
Aucust 5Tu, A. D. 1882. 
By virtue of the within writ ‘I have summoned the inhab- 


12 itants of the town of Embden within named, as within com- 
manded, by delivering to Calvin F. Walker, town clerk of 
said town, a true and attested copy of this writ. ; 
G. A. HUTCHINS, 
Deputy She riff. 
Kees : 
EE eee ae eli denschte 50 
pe RE ee nena 84 
Copy SER Ge TL Cpe eae 70 
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Entered Sept. Term, A. D. 1882. Entries at Dec. Term, A. D. 1882. 
Record un Savage v. Embds i. 


Docket entries ; 
Sarah bf Savage v. [Inhabitants of Embden 
A. H. Ware; A. Siminons. 
Sarah J. Savage v. Inhabitants of Embden 


A. H. Ware: A. Simmons 


l. Defaulted. i 
Damage, $324.23. 
Costs, $12.75. | 
Execution issued January 5, 1883. 
STATE OF MAINE, | 
Somerset, if m 
At the supreme judicial court, begun and held at Skowhegan, 
within and for the county of Somerset, on the third Tuesday of De- 
cember, A. D. 1882, being the 19th day of said mouth. 
Present: Hon. William G. Barrows, justice supreme judicial court 
SARAH J. SAVAGE, of Concord, in said County, Married Woman, 
Plaintiff, 
rs. 
THe INHABITANTS OF THE Town oF EMBDEN, in the County of Som- 
erset, Defendants. 
~ 


Plea of the case; declaration; count for money had and received. 
Writ dated July 12,1882. Service August 5, 1882. : 
This action was commenced and entered at the September term 
of this court in this county, A. D. 1882, and judgment rendered at 
this term, December 30, 1882, for -the plaintiff on default for 
13 three hundred twenty-five dollars and twenty-three cents dam- 
age and costs of suit, taxed at $12.75. 
Execution issued January 5, 1883. 


Attest: L. H. WEBB, Clerk. - 
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Execution i? Savage Uv. Embden. 


STATE OF MAINE, | 
88 
Somerset, j 


[sEAL.] To the sheriffs of our several counties or either of their 
deputies, Grreeting 


Whereas Sarah G. Savage, of Concord, in Somerset county, by the 
consideration of our justices of our supreme judicial court, holden 
at Skowhegan, within and for our county of Somerset aforesaid, on 
the third Tuesday of December, anno Domini 1882, recovered judg- 
ment against the inhabitants of the town of Embden, in Somerset 
county, for the sum of three hundred twenty-four dollars and 23 
cents damage and twelve dollars and 75 cents costs of suit, as to us 
appears of record, whereof execution remains to be done, we com- 
mand you, therefore, that of the goods & chattels of the inhabitants 
of said town of Embden, and of the real estate situated therein, 
whether owned by said town or not, within your precinct you cause 
to be paid and satisfied unto said creditor at the value thereof in 
money the aforesaid sums, being three hundred thirty-six dollars 
and 98 cents in the whole, with interest from the 30th day of Dec., 
LSS2, being the time of the rendition of judgment, together with 30 
cents more for this and one former writ; and thereof also to satisfy 
yourself for your own fees. Hereof fail not, and make return of 

this writ, with your doings therein, into the clerk's office of 
14 our supreme judicial court, in our county of Somerset afore- 
said, within three months from the date thereof. 

Witness John Appleton, Esquire, at Skowhegan, the 6th day of 
August, in the year of our Lord one thousand eight hundred and 


ity-three. 


lor 
elg 


L. H. WEBB, Clerk. 


Ojhice rs Return on Krecution, Savage v. Embden. 


SOMERSET, 88 : 
OcToBER 24TH, 1885. 

By virtue of this execution, on the nineteenth day of October inst., 
[ took as the property of George Eames, one of the residents and 
inhabitants of the town of Embden within named, five pairs of 
steers, and, having safely kept the same for the space of four days, 
and: having on the 20th day of said October given public notice that 
the said steers would be sold at the stables of J. P. Paine, in Anson, 
in said county, on the twenty-fourth day of October, at ten o'clock 
in the forenoon. by posting up two notices of the said time and 
place of sale more than forty-eight hours before said time of the sale 
aforesaid, one at the post office at N. Anson and one at the post office 
at Anson, two public places in said Anson— 

Pursuant to said notices, on the twenty-fourth day of said October, 
at 10 o'clock a. m., at the stables of J. P. Paine, in said Anson, | sold 
2—349 
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said five pairs of steers by public auction to Henry B. Merry, he be- 

ing the highest bidder therefor, for the sum of $385.00, according to 

aunexed schedule, from which sum I have deducted the lawful 

charges for keeping « seiling said five pairs of steers, being ($20.13) 

twenty dollars and thirteen cents, and from the residue thereof | 

applied the sum of three hundred & fifty-three dollars and 

15 seventy-nine cents in full satisfaction of this execution, and 

the balance of the proceeds of said sale, eleven dollars and 

eight cents, | tendered to the above-named George Eames, which 
suin he refused to accept. I therefore hold said sum for him 
N. F. CLAPP, 

Deputy She riff. 


lees : 

Levy, $353.79 PE aT Toe eR RA cin ES IETS 86 53 
Keeping - i re a a 10 UU 
service ...... a ae OU 
SLES OST LE POO TG LS MR SS NTE 60 
Making W posting notices of sale Be EA Rar ee ARR eT a 1 OO 
Attending sale___ ~~~ . iseauiniail pended eiaanenien lL ov 

$20 13 

Price Schedul of Prope rly Sold. 

| pr. y vears old or more_. Te ERE Dh SNE Motte omy i gc Bk me Um LOD OO 
l pr. 4 years old._.--- siesta Riiicheiaaiia taint tacts ee a” nn 
1 pr. ELLA IR LL LAE TNE! Tm Waele n ie Sl Tae ae 80 OO 
l pr. 2 vears old. Gia mR 52 OO 
l pr. 2 years old. i Li 53 OO 
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The six items or papers last above recorded are true copies of those 
papers referred to in the stipulations hereinbefore recorded, to wit, 
writ Sarah J. Savage v. The Inhabitants of Embden, officer’s return 
thereon, docket entries in said action, the record of the same, execu- 
tion on the judgment, and the return of the officer thereon. 


Attest: L. H. WEBB, Clerk 


This action was thereupon, to wit, upon the filing of the stipula- 
tions aforesaid, marked “law on agreed statement,” and all further 
proceedings in the court here were suspended to await the determi- 
nation of the law court of the State of Maine. 

This action was tlience further continued from term to term of said 
supreme judicial court to the March term, A. D. 1885, when, on the 
fourth day of said term, the determination and decision of the law 
court was announced in the following certificate and rescript from 
said court, to wit: 
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16 Certificate from Law Court 


STATE OF MAINE 
Supreme Judicial Court 


CLerk’s Orrice, Aucusta, March 20, 1885. 
| hereby certify that 1 have received from the justices of said court 
an order to make upon the law docket of the supreme judicial court, 
holden for the middle district, on the fourth Tuesday of May, 1884, 
under the action George L. Eames vs. Samuel A. Bickford, trans- 
ferred from the docket of said court, in the county of Somerset, as 
a case marked “law,” the following entry, and to certify the same 
forthwith to the clerk of said court for the said county of Somerset. 

to wit, “judgment for defendant.” 
A. C. OTIS, 
Dist. Clerk Mid. Dist. 


To L. H. Webb, Esq., clerk of sup. jud. court for the county of Som- 
erset 


Re script. 


Rescript as follows, to wit: R.S., chap. 84, sec. 50, authorizing ex- 
ecutions upon judgments against towns, to be issued against and 
levied upon the goods and chattels of the inhabitants, 1s constitu- 
tional. The process provided in that section is “ due process of law,” 
and is not in conflict with XIVth amendment to the United States 
Constitution 

That was the process used by the defendants in these cases (this 
and Eames v. Savage), and they are justified by it 

Judgment for the defendant in both cases. 

A true copy 

Attest : A. ©. OTIS, Clerk. 


A true copy of certificate and rescript. 
Attest : L. H. WEBB, Clerk. 


And now, in this term, to wit, March term, A. D. 1885, the 

17 defendant appears and prays judgment. It is therefore con- 

sidered by the court now here, on this third day of April, A 

D. 1885, being the sixteenth day of said term, that. the said plaintiff, 

George L. Eames, take nothing bv his writ, and that the said defend- 

ant, Samuel A. Bickford, recover judgment against the said plaintiff 
for his costs, taxed at thirty dollars and 1 cent ($30.01). 

No execution has issued because of the writ of error from the 

United States Supreme Court and a supersedeas bond having been 

filed. 


Recorded by— 


L. H. WEBB, Clerk. 
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STATE OF MAINE, } 
Somerset, ( ” 

[, L. H. Webb, clerk of the supreme judicial court of the State of 
Maine for said county of Somerset, do hereby certify that the fore- 
going isa full, true, and perfect transcript of the record of the Cause 
wherein George L. Eames is plaintiffand Samuel A. Bickford is defend- 
ant (named in the writ of error hereto annexed) as the same appears of 
record in my office (volume 20, pp. 520 to 529, inclusive), which writ 
is, with said transcript and the citation granted upon said writ, with 
a true copy of the bond filed upon the granting of said citation, 
hereunto returned to the Supreme Court of the United States. 

[n witness whereof I have hereunto set my hand and the official 
seal of said court the twenty-sixth day of August, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal Sup. Jud. Cur. Main., Gil., 1820.) 


L. H. WEBB, Clerk 


STATE OF MAINE, |} 
Somerset, { “i 

[, John A. Peters, chiefjustice of thesupreme judicial court of the State 
of Maine, hereby certify that L. H. Webb, Esquire, whose signature is 
above affixed, is clerk of the supreme Judicial court of said State for 
the county of Somerset, and is by law the proper person to make 
out and certify coples of all records and proceedings of the supreme 
judical court holden within and for said county of Somerset, and 
that full faith and credit is and ought to be given to his acts and 
attestations done as aforesaid, and that his attestation isin due form 
of law. 

In testimony whereof I have hereunto set my hand and the seal of 
said court this twenty-sixth day of August, anno Domini one thou- 
sand eight hundred and eighty-five, and in the one hundred and 
tenth year of the [Independence of the United States of America. 

[Seal Sup. Jud. Cur. Main., Gil., 1820.] 


JOHN A. PETERS. 


LS Bond. 


Know all men by these presents that we, George L. Eames, of 
Kimbden, in the county of Somerset & State of Maine, as principal, 
and Stillman A. Walker, of Embden, & Micah W. Norton, of New 
Portland, as sureties, are held and firmly bound unto Samuel A 
Bickford, of Skowhegan, in said county of Somerset and State of 
Maine, in the full and just sum of five hundred dollars, to be paid to 
the said Samuel A. Bickford, his certain attorney, execytors, and 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this seventh day of April, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a term of the supreme judicial court holden at 
Skowhegan, within and for the county of Somerset and State of 
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Maine, on the third Tuesday of March, A. D. 1885, to wit, April 3d, 
1885, in a suit pending in said court between said George L. Eames, 
plaintiff, and said Samuel A. Bickford, defendant, a judgment was 
rendered against the said George L. Eames and in favor of the said 
Samuel A. Bickford and for the sum of thirty dollars and one cent, 
costs of said suit, and the said George L. Eames having obtained a 
writ of error and filed a copy thereof in the clerk’s office of the said 
court to reverse the judgment in. the aforesaid suit, and a citation, 
directed to the said Samuel A. Bickford, citing and admonishing 
him to be and appear at a Supreme Court of the United States to be 
holden at Washington tlhe second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
George L. Eames shall prosecute said writ of error to effect and an- 
swer all damages and costs if he fail to make his plea good, then the 
above obligation to be void; else to remain in full force and 


virtue. 
19 GEO. L. EAMES. SEAL. 
STILLMAN A. WALKER. [SsEAL. 
MICAH W. NORTON. SEAL. 


Sealed and delivered in presence of— 


J. J. PARLIN. 


Approved by— 
ARTEMAS LIBBEY, 
Presiding Judge of said Supreme Judicial Court of the 
State of Maine, Rendering said Judgment Complained of. 


SOMERSET. 88: 


Received and filed 19 day Mar. term S. J. court, A. D. 1885. 
Attest : L. H. WEBB, Clerk. 


STATE OF MAINE, | .. 
’ an. > 
Somerset. ) 
The foregoing is a true copy of the original bond with filing 
thereon. 
Witness my hand and official seal the 26th day of August, A. D. 
ISS5. 


[Seal Sup Jud (‘ur VM arn (ri! 1820. } 


L. H. WEBB, 
Clerk S. J. Court. 


20 Writ of Error. 
UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme judicial court of the State of Maine, Greeting : 
Because in the record and proceedings as also In the rendition of the 

judgment of a plea which is in the said court before you or some of 
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you, being the highest court of law or equity of the said State in 
which a cecision could be had in the suit between George L. Eames, 
of Embden, in the county of Somerset and State of Maine. plaintiff, 
and Samuel A. Bickford, of Skowhegan, in said county and State, 
defendant, wherein was drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States and the 
decision was against their validity, or wherein was drawn in ques- 
tion the validity of a statute of or an authority exercised under said 
State on the ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision was in favor 
of such their validity, or wherein a title, right, privilege, or im- 
munity was claimed under the Constitution or a treaty or statute o° 
or commission held or authority exercised under the United States 
and the decision was against the title, right, privilege, or immunity, 
specially set up or claimed under such Constitution, treaty, statute, 
commission, or authority, a manifest error hath happened, to the 
great damage of the said George L. Eames, plaintiff, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 

with all things concerning the same, to the Supreme Court of 
21 the United States, together with this writ, so that you have the 

same at Washington on the second Monday of October next, 
in the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what 
of right and according tothe laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this seventh day of April, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal of the Circuit Court, Maine. ] 
A. H. DAVIS, 
Clerk of the Circuit Court of the United States 
for the District of Maine. 
Allowed by— 
ARTEMAS LIBBEY, 
Presiding Judge of said Supreme Judicial Court of the 
State of Maine, Rendering said Judgment Complained of 


22 | Endorsed:] George L. Eames, pl’ff in error, v. a A. 
Bickford. Writ of error. State of M. aine, Somerset, Ree'd 


& filed in the clerk’s office 8. J. court Apr. 22d, A. D. 1883. ‘Attest: 
L. H. Webb, clerk. Strout & Holmes, Portland, Me., counsel for 
plaintiff in error. No. 894. 
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Supreme Judicial Court. 


SraTeE OF MAINE, | a 
Somerset, or 


And now the judges of said supreme judicial court of the State of 
Maine make return of the writ wherein George L. Eames, of Emb- 
den, in the county of Somerset and State of Maine, is plaintiff in 
error and Samuel A. Bickford, of Skowhegan, in said county of 
Somerset and State of Maine, is defendant in error, by annexing 
thereto and sending therewith, under the seal of said supreme judi- 
cial court of the State of Maine aforesaid, a true and attested tran- 
script of the records in the suits therein mentioned, with all things 
concerning the same, including the bond given by said plaintiff in 
error upon suing out said writ of error to the Supreme Court of the 
United States, together with the citation issuing on said writ, the re- 
turn of service thereon, and the assignment of errors made by said 
plaintiff in error and filed in said supreme judicial court of the 
State of Maine. 

In witness whereof and of the truth of said transcript and of the 
identity of said citation, return, and assignment of errors I, L. H. 
Webb, clerk of said supreme judicial court within and for said 
county of Somerset, have hereunto set my hand and the seal of said 
court on this twenty-sixth day of August, in the year of our Lord 
one thousand eight hundred and eighty-five. 


[Seal Sup. Jud. Cur. Main., Gill., 1820.] 


ae 


. H. WEBB, Clerk 
23 Citation 
[Seal Sup. Jud. Cur. Main., Gil , 1820. | 
The United States of America to Samuel A. Bickford, of Skow- 
hegan, in the county of Somerset and State of Maine, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme judicial court of the State of 
Maine, at Skowhegan, in the county of Somerset & State of Maine, 
wherein George L. Eames, of Embden, in said county of Somerset 
and State of Maine, is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Artemas Libbey, presiding judge of the 
said supreme judicial court of the State of Maine, which rendered 
the judgment aforesaid complained of, this seventh day of April, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 

[Seal Sup. Jud. Cur. Main., Gil., 1820. ] 
ARTEMAS LIBBEY, 
Presiding Judge of said Supreme Judicial Court of the 
State of Maine, Rendering said Judgment. 
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STATE OF MAINE,) . . 
Somerset, ‘ees 
CLERK'S OFFICE, 
SUPREME JUDICIAL CouRT, SKOWHEGAN. 
In testimony that Artemas Libbey, whose name is subscribed to 
this citation, is the presiding judge of the supreme judicial court of 
the State of Maine, rendering the judgment therein named, and that 
full faith and credit is and ought to be given to his signature afore- 
said, I make this certificate and hereunto set my name and affix the 
official sea! of the court aforesaid this thirteenth day of April, in 
the year of our Lord one thousand eight hundred & eighty-five. 
[Seal Sup. Jud. Cur Main., Gil., 1820. ] 
L. H. WEBB, 
Clerk of all the Judicial Courts in the County Aforesaid. 


STATE OF MAINE, |. 
Somerset, 


I. John A. Peters, chief justice of the supreme judicial court of 
the State of Maine, hereby certify that L. H. Webb, Esquire, whose 
signature is above affixed, is clerk of the supreme judicial court of 
said State for the county of Somerset, and is by law the proper per- 
son to make out and certify copies of all records and preceedings 
of the supreme judicial court holden within and for said county of 
Somerset, and that full faith and credit is and ought to be given to 
his acts and attestations done as aforesaid, and that his attestation 
is In due form of law. 

[In testimany whereof I have hereunto set my hand and the seal 
of said court this thirteenth day of April, anno Domini one thou- 
sand eight hundred and eighty-five, and in the one hundred & 
ninth year of the Independence of the United States of America. 

[Seal Sup. Jud. Cur. Main., Gil., 1820.) | 


JOHN A. PETERS. 


24 | Endorsed :] # 343. Geo. L. Eames, in error, v. Samuel A. 

Bickford. Citation. State of Maine, Somerset, ss: Ree’d 
& filed in the clerk’s office 8S. J. court August 26th, A. D. 1885. 
Attest: L. H. Webb, cl’k. Service by copy in hand Aug. 18. H. 
D. M., dep’t. U.S. M. 


,in the year of our Lord one thousand 
——- before 


On this — day of 
eight hundred and eighty —, personally appeared - 
me, the subseriber, ,and makes oath that he delivered a 
true copy of the within citation to —— 

Sworn to and subscribed — ——, A. D. 1S8S—. 


- SR aR RRR ee 
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UNITED STATES OF AMERICA, | _ 
District of Maine, gy 
Avuoust 18, 1885. 
Pursuant hereto I have this day cited and admonished the within- 
named Samuel A. Bickford to appear as within directed by giving 
him in hand a true copy of this citation, with the certificate of the 
clerk and chief justice annexed thereto, said copy being attested by 
myself and by said clerk under the seal of said court. 
H. D. MARBLE, 
Dep't. U. 8. Marshal. 
lees : 
Service $2? 00 
By BE ication 6 24 


bo 
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Assignment ii Error. 
Supreme Court of the United States. 


GrorRGE L. Eames, Plaintiff in Error, 
; 


Samuer A. Bicxrorp, Defendant in Error. 


At the October term of said court, in the year of our Lord one 
thousand eight hundred and eighty-five, and afterwards, to wit, on 
the second Monday of October, in this same term, before the justices 
of the Supreme Court of the United States, at the Capitol, in the city 
of Washington, comes the said George L. Eames, by George F. 
Eames, his attorney, and says that in the record and proceedings 
aforesaid there is manifest error in this, to wit: . 

Kirst. There is error in this, to wit, that it appears by the record 
aforesaid that the decision of the supreme judicial court of the State 
of Maine, to review which this writ of error is brought, held that 
the provisions of section thirty|of chapter 84 of the Revised Statutes 
of the State of Maine authorizing an execution upon a judgment 
against towns to be issued against and levied upon the goods and 
chattels of the inhabitants is constitutional; whereas by the law of 
the land said section so authorizing executions Is In violation of the 
Constitution of the United States and of the fourteenth amendment 
thereof. 

Second. Also that there is error in this, in that it appears by the 
record aforesaid that the said court ruled that the process provided 
in said section thirtieth, hereinbefore named, ts due process of law: 
whereas by the law of the land said process so provided is not due 
process of law, but is without the same. 

Third. There is error alsoin this, to wit, that it appears by the record 
of said judgment that said supreme judicial court of the State of 
Maine ruled and heid that the process provided in said section thir- 


» 
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, 


tieth is not in conflict with the fourteenth amendment to the Consti- 
tution of the United States : whereas by the law of the jiand 
26 sald process is in conflict with said fourteenth amendment, 
and by reason thereof said process is illegal and void. 
fourth. There is error also in this, in that, as appears by the rec- 
ord of said judgment, said supreme judicial court held that such 
process as is provided by said section thirtieth being used by the de- 
fendant in this cause, said defendant was justified thereby ; whereas 
by the law of the land he was not justified thereby. 

Fifth. There is also error in this, that by the record of the pro 
ceedings aforesaid it appears that the judgment aforesaid given was 
given for said Samuel A. Bickford, defendant in error, against said 
George L. Eames, plaintiff in error; whereas by the law of the land 
suid judgment ought to have been given for said George L. Eames, 
plaintiff in error, against said Samuel A. Bickford, defendant in 
error. 

And the said George L. Eames, plaintiff in error, prays that the judg- 
ment afuresaid may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he hath 
lost by the occasion of said judgment 

GkO. J. HOLMES, 
Att'y for Plaintiff in Error 


| Endorsed :] George L. Eames, plaintiff in error, v. Samuel A. 
Bickford, defendant in error. Assignment in error. State of Maine, 
Somerset, ss: Reed & filed in the clerk’s office, S. J. court, August 
26th, A. D. 1885 Attest: L. H. Webb, el’k 


27 STATE OF MAINE, PORTLAND, February 17, 1556 


het 

| certify that the annexed Is a true copy of the opinion of 
the supreme judicial court In the case of George L.. Eames vs 
Samuel A. Bickford, by Emery, J., and concurred in by Peters, C. J., 
and Walton, Danforth, Libbey, and Foster, J. J. I further certify 
that the opinions of said court as law court are delivered to me by 
the court and kept in my possession by law 

J. W. SPAULDING, 


Recorde 4 of Decisions 


( ‘OpV, »- - 


EMERY, ./. | 

The plaintiff was an inhabitant of the town of Embden at the 
time Sarah J. Savage began suit and recovered judgment aguinst 
that town in this court. The execution upon that judgnfent was 
issued and was levied upon the plaintiff's goods, pursuant to R. 5S 
of 1871. ec. S84, see. 29, now R. S.. e. 84. see. 30. which expressly pro- 
vides that executions against towns shall be issued against the goods 
and chattels of the inhabitants thereof, and shall be levied upon 
such goods and chattels. The plaintiff, however, claims that the 
statute is forbidden and made null by the last clause of sec. 6 of the 
Maine bill of rights, which declares that a person accused shall not 
“be deprived of his life, liberty, property, or privileges but by the 
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judgment of his peers or by the law of the land,” and also by that 
clause in sec. 1 of the fourteenth amendment to the Constitution of 
the United States, which declares that no State shail “ deprive any 
person of life, liberty, or property without due process of law.” 

The presumption is the other way, in favor of the validity of the 
statute, and it is a presumption of great strength. All the judges 
and writers agree upon this. Chief Justice Marshall, in Fletcher + 
Peck, 6 Cranch, 87, says that to overturn this presumption the 

judges must be convinced, and “ the conviction must be clear 
28 and strong.” Judge Washington, in Ogden v. Saunders, 12 

W heat., 270, declared that if he rested his opinion on no other 
ground than a doubt, that alone would be a satisfactory vindication 
of an opinion in favor of the coustitutionality of a statute. Chief 
Justice Mullen, in Lunt’s case, 6 Maine, 415, said: “ The court will 
never pronounce a Statute to be otherwise (than constitutional), un- 
less in a case where the point is free from all doubt.” This strong 
presumption is to be constantly borne in mind in considering the 
question here presented 

The statute itself, in this case, has existed for half a century since 
February 27, 1833, but it introduced no new principle or rule in the 


jurisprudence of this State. It merely affirmed a well-known cus- 


tum or law that had long before exis ted. The practice of bringing 
suits ugainst a political division or municipal organization and col- 
lecting the judgment from the individuals composing it Is believed 
Lo have existed in England and to have been brought thence to 
New England. Actions against “the hundred ” were known as far 
back as Edward I. Stat. 13, Edw. I, e. 2, 3, Comyn’s Dig. Hundred, 
c.2. As “the hundr had no property, except that of individ- 
uals, the judgments must have been collected from individuals. In 

Russell vr. Men of Devon, 2 T. R. 667, Lord Kenvon said that 
20 indictments against counties were sanctioned by the common 

law, though they would be levied on the men of the county. 
In Att’y Gen. v. Exeter, 2 Russ., 45, the chi incellor said: “ If the fee 
farm was charged on the whole place called Exeter he who was en- 
titled to the rent might have demanded it from any one who had a 
part oj or 1n the city, leaving the person who was thus called on to 
obtain contributions from the other inhabitants as best he could.” 
In New England the practice obtained from the earliest times without 


any statute, “About the vear 1790 one Gatehill was imprisoned on 
“un execution against the town of Marblehead for a debt the town 
owned.” 5 Dane's Ab 143, art. 5, secs. 10, Ll, p 158. Mr. Dane, 
as early as his abridgement, said the practice was justified “ by im- 
memorial usage.” lhid Such an imprisonment so soon after the 


Revolution, when the principles of liberty were so freshly vindi- 
cated, would never have been permitted had it not then been a 
familiar practice The practice has been regarded as settled law in 
Massachusetts, and has been repeatedly alluded to in the opinions 
of the courts as sanctioned by immemorial usage. Riddle vc. Pro- 
prietors on Merrimack River, 7 Mass., 157 ; ae v. Kennebunk, 
7 Mass., 463: Sch. Dist. in Rumford v. Wood, 13 Mass., 198; Brewer 

New Gloucester, 14 Mass., 216; Marey ° Clark 17 Mass., 330, 

} 
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330; Merchants’ Bank v. Cook, 4 Pick., 414; Chase v. Merrimack 
Bank, 19 Pick., 568: Gaskill v. Dudley, 6 Met., 546: Hill v. Boston, 
122 Mass . 5 | 7 
ov) The constitutionality of the law does not seem to have been 
really questioned till the case of Chase v. Bank, 19 Pick., 568, 
as late as 1837, and its constitutionality was there said to be so well 
established as not to be an open question. The people of Maine, 
while a part of Massachusetts, were familiar with the law and the 
practice The Maine courts have repeatedly recognized it as long 
established and as in harmony with the State constitution. Adams 
Wiscasset Bank, 1 Maine, 361: Fernald v. Lewis, 6 Maine, 268: 
Baileyville v, Lowell, Zu Maine, L7S5-I51: Spencer y. brighton, '} 
Maine, oZb: Hay ford vr. vere tt, OS Maine. 07. Its constitutionality 
does not seem to have been questioned by the profession til] Shurt- 
leff v. Wiscasset, 74 Maine, 150. In Connecticut also the antiquity 
and constitutionality of the law have been frequently affirmed 
Beers v. Botsford, 3 Day, 159; Beardsley v. Smith, 16 Conn., 368 
That a statute or rule of law or custom has so long existed un- 
questioned, and has been so often invoked and universally approved, 
and has become ingrained like this in the jurisprudence of a State 
is a strong if not conclusive reason for pronouncing it constitutional 
and a part of the “law of the land.” State v. Allen, 2 McCord, 56 ; 
Sears v. Cottrell. 5 Mich., 251. 
The plaintiff urges that such a method of enforcing execution 
against towns arose out of the early theory that all the inhabitants 
were parties to the suit and could appear personally and be 
ol heard. [It isclaimed that when New Kngland towns were first 
formed they did not have their present corporate character ; 
that they were an aggregation of individuals, generally owning a 
large amount of territory in Common, and with common rights and 
common liabilities in respect thereto. These individuals would 
necessarily be parties in anv suit affecting their common liabilities, 
and execution must have issued against them as individuals. In 
the progress of time such inhabitants were by statute made “ bodies 
politicand corporate.” (Mass. Lawsof 1786.) Though they continued 
to be sued by the name of “ The Inhabitants of the Town of ——,” the 
individuals ho longer appeared in court. but the defence was con- 
ducted by the town as a unit through its officers The argument is 
that the town having been made a corporation and the individual 
inhabitant debarred from defending personally, he is entitled to his 
day in court, through some ap propriate mesne process, before final 
Process of execution can issue against his private property. It is 
claimed that a method of enforcing judgments against the inhabit- 
ants, which might not have been unjust when such inhabitants 
were really parties, has become so, and therefore unconstitutional, 
since such Inhabitants ean defend only thr ugh a corporate organi- 
zation. ‘Towns, howe ‘ver, are not full corpor: itions. They have no 
Cc apit wo stock and no shares. They are only quasi corpora- 
32 tions, created solely for political and mi inicipal purposes, and 
given a ae ist corporate character for convenience only. They 
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remain still an aggregation of individuals dwelling within certain ter- 
ritorial limits and under the direct jurisdiction of the Legislature. 
But legislatures in creating purely private corporations have an 
unquestioned power to prescribe the personal liability of a stock- 
holder therein for corporate debts and the method of enforcing it. 
They can limit this liability to the amount of his stock or to his 
proportionate share or can make him liable without limit. Mora- 
wetz on Corp., sec. 606, et seg.; Pollard v. Bailey, 20 Wall., 520: 
Hathorn v. Calef, 2 Wall.,10. The common method of enforcement 
is by first recovering judgment against the corporation and then 
bringing some specified process against the stockholder; but under 
such proceedings against him the stockholder cannot question the 
judgment against the corporation except for fraud. He is bound by 
such judgment until reversed. Morawetz on Corp., sec. 619; Marsh 
v. Burroughs, 1 Woods, 470; Milliken v. Whitehouse, 49 Maine, 


oo 


The proceedings against a person alleged to be a stockholder are 
to establish the fact that he is a stockholder within the statute lia- 
bility. In some instances the statutes have permitted a judgment 

creditor of a corporation to determine for himself, at his peril 
33 (of course indemnifying the officer), what persons are stock- 

holders liable for the debt, and to levy the execution directly 
on the property of such person without any intermediate process. 
The question of liability as stockholder would then be tried in a 
suit against the officer. This latter mode of enforcement, though 
perhaps harsher than the other, has been repeatedly held to be con- 
stitutional, and we do not know of any case holding otherwise. 
Morawetz on Corp., secs. 618, 619, and notes; Leland v. Marsh, 16 
Mass., 391: Marcy v. Clark, 17 Mass., 330: Stedman v. Eveleth, 6 
Met., 115, 124, and 125; Gray v. Coffin, 9 Cush., 205; Holyoke Bank 
v. Goodman Paper Co., 9 Cush., 576; see also Merrill v. Suffolk 
Bank, 31 Maine, 57; Came v. Brigham, 39 Maine, 35. In Penni- 
man’s case, 103 U. S., 714, the statute of Rhode Island authorized 
the arrest of a stockholder on an execution against the corporation. 
The constitutionality of the statute was directly affirmed by the 
State court and was assumed without question by the U. 5, Supreme 
Court. The principle is analogous to that which permits a creditor 
holding an execution against A at his peril to levy directly upon 
certain goods, as the goods of A, without first instituting any process 
to determine theirownership. If B’s goods be taken he has a remedy 
against the officer or can suceessfully resist him. A is not injured 

in either event. If the person whose — are sought to be taken 
3 vn an execution against a corporation is liable as a stock- 

holder for the debt he is not injured thereby. If he is not 
liable he has the same rights and remedies as B. 

Sut the plaintiff urges that whatever may have been the adju- 
dications heretofore upon this method of enforcing a judgment 
against a municipal or other corporation by levying upon the prop- 
erty or any member it is now forbidden by that clause of the four- 
teenth amendment to the United States Constitution, already quoted. 
He claims that “due process of law” as there used requires a notice 
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to him personally and an opportunity for nim to be heard in court 


before execution issues against his property The general proposi- 
tion would be that “due process of law” means judicial process 
with judex, actor, and rens. This proposition may seem‘to be sup- 


ported by some general remarks of judges and writers, but no case 
In point is cited nor indeed any direct assertion. 

The phrase “due process of law” in the United States Consti 
tution and in the constitutions of many of the States and the phrase 
“law of the land” in the constitutions of others of the States, in 
cluding Maine, have long had the same meaning. 2 Coke’s Ins 
00, 51. English political history is full of the strife between the 
crown and the people, the crown seeking to enlarge its irrespon- 

sible pore rogatives and the people Insisting On fixed. and 
30 8 laws. The Magna Charta and the various yuh of 
hts in which these phrases were used were demanded f 
the vies os as safeguards against arbitrary action, against partial or 
unequal decrees. 

The barons and people insisted on general laws, legum terrae, on 
uniformity, “due process of law.” They insisted on law, however 
harsh, as better security than the prerogative, however indulgent 
These phrases did not mean merciful or even just laws, but they did 
mean equal and general laws, fixed and certain. The solicitude was 
to preserve the property of the subject from the inundation of the 
prerogative. Broom’s Court Law, 228. The English colonies in 
America were familiar with the conflict between customary law and 
arbitrary prerogative, and claimed the protection of those charters 
When they came to form independent governments they sought to 
guard against arbitrary or unequal governmental action by insert- 
ing the same phrases in their constitutions. 

They insisted thatall proceedings against the individual or hisp rop- 
erty should be uniform and by general law. They put the same 
limitation upon the Federal Government in the fifth a meatless ul 
amendment. In commenting i these phrases Mr. Cooley cites with 
approval the |: nguage of Mr.. Justice Johnson in Bank of Columbia 

v. Otely, 4 Wheat., 255: “As to the words from Magna Charta 
36 Incorporated into the constitution of Maryland, after volumes 

spoken and written with a view to their exposition, the good 
sense of mankind has settled down to this, that they were intended 
to secure the individual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles of private 
riglits and distributive justice.” Cooley on Const. Lim., 355. Judge 
Green, in Bank v. Cooper, 2 Yergar, 599 (24 Am. Dee., 525), said 
“ By ‘law of the land’ is meant a general and public law, operating 
equally on every individual in the community.” He also said that 
such was the opinion of the distinguished Judge Catron and of Lord 
Coke. Chief Justice Hemphill, in Janes v. Reynolds, 2 Texas, 251, 
said: “The terms ‘law of the land’ * * * are now in their most 
usual acceptation regarded as public laws, binding upon all the 
members of the community under all circumstances, and not partial 
or private laws.” O'Neil, J., in State v. Simons, 2 Speers, 767, said : 
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“The words mean the common law and the statute law existing at 


the time of the adoption of the constitution.” 

But it has been expressly decided that due process of law does not 
always mean judicial process. The individual’s property is often 
tuken for taxes without his being first warned and heard, and it 1s 
nowhere contended now that such summary process is not due pro- 
cess of law. It is the fixed, certain process, applicable to all and not 

partial or unequal. McMillen v. Anderson, 95 U.5., 37. 
37 Mr. Justice Miller, in the opinion, said: “ By summary is 
not meant arbitrary or unequal or illegal. [t (the collection 
of the tax) must, under our Constitution, be lawfully done; but that 
does not mean, nor does the phrase ‘due process of law’ mean, by a 


judicial proceeding.” In Murray v. Hoboken Land Company, 18 


Howard, 272, a warrant of distress was issued by the Solicitor of the 
Treasury against the collector of New York, upon a certificate of the 
lirst Comptroller that the collector was indebted to the Treasury. 
The collector had not been notified nor heard, so far as appears. 
The statute authorizing such a process was held constitutional. 
Judge Curtis, on page 276, said: “The Constitution contains no de- 
scription of those processes which it was intended to allow or forbid. 
It does not even declare what principles are to be applied to ascer- 
tain whether it be due process.” See also Davidson v. New Orleans, 
96 U.S.,97; Walker v. Sauvinet, 92 U.S., 90. 

It does not follow that every statute is the “law of the land” nor 
that every process authorized by a legislature is “due process of 
law.” It must not offend against “the established principles of pri- 
vate rights and distributive justice.” This statute does not. It does 
not transfer A’s property to 6. [It only makes A’s property liable to 

be taken for a debt which he, in common with others, owes to 
38 B. A ean save his property by paying the judgment against 

his town, which judgment binds-him and all the other in- 
habitants and isa judgment he and each of the others ought to 
pav. Whether he pay or let his property be sold he can recover full 
damages of the town and have the same final process for the collec- 
tion of his debt. In the end he only pays his rateable share of the 
common debt. The statute is general and 1s uniform in its appli- 
cation to every town andevery inhabitant. It may not bein theoretical 
harmony with other methods of procedure, but it accomplishes its 
laudable purpose of compeling towns to pay their debts without do- 
Ing any injustice. ‘Towns readily obtain credit at low rates of inter- 
est upon the strength of it, and to now pronounce it void would 
destroy their credit and work widespread disaster among those who 
have so confidently invested their savings In loans to towns. 

The words “ due process of law” in the fourteenth amendment do 
not have any enlarged nor different meaning from that heretofore 
ascribed to them. The amendment does not make Federal law and 
Federal process of law the “ law of the land” and “ due process of 
law” in each State. Whatever was due process of law in any State 
before the amendment is due process of law in that State since the 
amendment. Before the amendment the final determination of 
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the question whether a State statute was according to the 
ov law of the land rested with the courts of the State. Since the 
amendment it rests with the Supreme Court of the United 
States. It is through the operation of the amendment that the citi- 
zen receives additional protection against unequal and partial laws. 
The United States Supreme Court in considering and determining 
such a question will look mainly at the fundamental law and gen- 
eral jurisprudence of the State. If the statute or — is found to 
be of ancient origin, to have been fully acquiesced in, to be general 
in its character and impartial in its application, mond Interwoven 
with the business of the people that Court will not pronounce aga inst 
it because it is anomalous or has not been adopted elsewhere. The 
plaintiff cites mae sv. Watertown, 19 Wall, 107, and Meriwether v. 
Garrett, 102 U. oe aches dekaaen applicable authorities, but 
from same qunceal obeervations ia:timaghanaaaanaa process of 
law.” In neither case was there a comparison of a State statute with 
the fourteenth amendment, and in both cases (19 Wall., 122, and 
102 U.S., 519) the New England method of enforcing judgments 
against municipalities is expressly noticed as an exception to the 
application of the general observations quoted by plaintiff and is 
not even incidentally condemned. Klsewhere in the opinions of 
the same court this method has been alluded to as actual, existing, 
and binding law, and nowhere has it even by implica tion 
40) been declared contrary to the New England law of the land 
or the fourteenth amendment. Riggs v. Johnson County, 6 
Wall., 191; Supervisor v. Rogers, 7 Wall., 180; Barkley v. Levee 
Com’rs, 93 U.8S., 295. 
The statute in question must be held to be constitutional and un- 
affected by the fourteenth amendment. 
Judgment for the defendant in each case. 
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GEORGE SARAH J. SAVAGE l 


L. EAMES VS. 


| STATE OF MAINE, | 
Somerset, 


At the supreme judicial court begun and held at Skowhegan, 
within and for the county of Somerset, on the third Tuesday of 
March (being the seventeenth day of said month), A. D. 1885 

Present: Honorable Artemas Libbey, justice supreme judicial 
court. 

GEORGE L. EAMEs v. SARAH J. SAVAGE 


This action was commenced on the thirtieth day of November, 
A. D. 1883, and the writ and process are as follows, viz 


Wrif 
STATE OF MAINE, } 
Somerset, }" 


e e 


To the sheriffs of our several counties or either of their deputies, or 
of any constable of the town of ——, in the county of 
Greeting : 


’ 


We command you to attach the coods & estate of Sarah J. Savage, 
of Concord, in the county of Somerset and State of Maine, to the 
value of one thousand dollars, & for want thereof to take the body 
of the said Sarah J. Savage,summon the said defendant (if she may 
be found in your precinct and her safely keep, SO that you have her 
to appear before our justi es of our supreme juclicial court, next to 
be holden at Skowhegan, within & for the county of Somerset, on 
the third Tuesday of December, A. D. 1885, then & there in our 
said court to answer to the grievous complaint of George L. Eames, 
of Embden, in the county of Somerset and State of Maine, whocom- 
plaineth & saith that whereas the said Sarah J. Sav ive, by the con- 

sideration of our justices of our supreme judicial court, holden 
2 at Skowhegan, within and for the said county of Somerset, 

& State of Maine, on the third Tuesday of December, 1n the 
year of our Lord one thousand eight hundred & eighty-two, did re- 
cover judgment against the town named Emden or Embden, in the 
said county of Somerset, in its capacity as a corporation, created & 
existing by the laws of this State, by the name of “ The Inhabitants 
of the Town of Embden, in Somerset county,” for the sum of three 
hundred & twenty-four dollars & twenty-three cents damage and 
twelve dollars & seventy-five cents costs of suit, as appears by the 
record thereof now remaining in the said court, which judgment 
was nN) no way rendered or recovered against the said Creorge L.. 
Hames, nor was he in any way summoned or notified to appear in 
the action in which said judgment was rendered, nor was any pro- 
CESS of law in anv way served upon him therein. XN he has had no 
day in court to defend against the same or to show that his property 
is not liable to the payment of the claim of the said Sarah J. Savage 
upon which said judgment was rendered, or of said judgment; and 
the said George L.. Eames further avers that neither himself or his 
property is or ever was in any way liable to or forjthe payment of 
1—348 
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the said claim or the said judgment; yet the said defendant, not con 
sidering the premises, but contriving & Intending to aggrieve, injure, 


-_~ 


t 


and defraud the said George L. Eames, and to deprive him unjustly 
& without due process of law of his property hereinafter described & 
Sel forth, did thereafterwards, to Wit,on the sixth day of August,in the 

year ot our Lord Olle thousand elg lit hundred WN elghty-thre Cc. 
J at said Skowhegan, sue out from the clerk’s office of the said 

court a writ of execution, directed to the sheriffs of our several 
counties or either of their deputies, reciting sad judgment, but de- 
seri ly Sarah tf Sauvage by the Hwaime of Sarah (yr. Sauvage, W com- 
manding them, the said sherifis, or their deputies aforesaid, that of 
the coods and chattels of the inhabitants of the said own of kmbden 
and real estate situated therein, whether owned by said town or not, 
within their precincts they should cause to be paid and satisfied 
unto the said Sarah J. Savage, so described in said execution by the 
name of Sarah G Savage as aforesaid, at the value thereof in money, 
the aforesaid sums so recovered by said judgments being three 
hundred & thirty-six dollars & ninety-eight cents in the whole, with 
interest from the thirtieth day of December, in the year of our Lord 
one thousand eight hundred & eighty-two, being the time of rendt- 
tion of said judgment, together with thirty cents more for said writ 
of execution and one former writ, and thereof to satisfy themselves 
for their own fees. And the said Sarah J. Savage, further contriv- 
he A brite nding LO injure, agcorieve, & le fraud the suid George e 
Mames and deprive him unjustly of his said property without due 
process Ol law, did thereafterwards, to wit, on the nineteenth day of 
October, in the year of our Lord one thousand eight hundred and 
elohty -thre eC, al suid Kiba n, to wit, at suid Skowhegan, cause the 
suid writ of execution, so sued out as aforesaid, to be placed In the 


hands ot one N. a Clapp, then N ever since deputy sheriff 
4 of said county of Somerset, under one Samuel A. Bickford, 


the sheriff of said county of Somerset, and cause the said 
deputy sheriff then & there to sign upon the said writ of execution 
the coods & chattels following, to wilt One pair of steers or oxen, 
tive years old, of the value of one hundred and twenty-five dollars ; 
one pair of steers, four years old, of the value of one hundred & 
ten dollars ; one pair of steers, three vears old, of the value of one 
hundred dollars; one pair of steers, two years old, of the value of 
seventy-five dollars, W one pale of steers, tWo years old, of the value 
ol sixty-five dollars, and all of great value, to wit, of the value of 
four hundred and seventy-five dollars, the same being then «& 
there the goods and chattels and property of the said George L. 
KMames; and, thereatterwards, to wit, on the twenty-fourth day of 
(ictober, in the year of our Lord one thousand elght hundred &«& 
eighty-three, at said Embden, to wit, at said Skowhegan, said Sarah 
J. Savage, further contriving & Intending lo aggrieve, jure, W 
defraud the said George L. Eames & deprive him unjustly of his 
sid property without due process of law, did cause the said goods 
and chattels so seized as afuresaid to be sold by said deputy sheriff 
& the proceeds thereof to be applied to the eApehse of said seizure 
and sale and the payment to the said Sarah J. Savage of her said 
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judgment and interest & costs as aforesaid as directed by said writ 
of execution, and thereby the said George L. Eames has been wholly 
deprived of his property aforesaid above described without due 
» the manifest grievance, damage, & preju- 
dice of him, the said George L. Eames, & against the law of 
the land & countrary to the provisions of the constitution of the 
State of Maine & of the United States, and this the said George L. 
eames is r ady tO Verily 
Wherefore he prays that it may be adjudged that said writ of exe- 
cution was sued out, & said seizure & sale were made wrongfully 
and unjustly, & with intent to aggrieve, injure, & defraud him, the 
said George LL. Kames, & without “th \ due process of law, and against 
the law of the land & constitution of the said State & of the United 
States, and that said execution & all said proceedings thereon may 
be set aside & annulled, & that said George l.. Kames may recover 
herein the damages he has suffered hereby WX by all said proceed - 
nes, to wilt, the \ rongtul suing out WN execution, seizure, iN sule 
afore said of his said coods WV chattels without due process of law W 
against the law of the land and the constitution of the said State 


ram 


and of the United States as aforesaid The said George L.. Hames, 
as he says, is damaged in the sum of one thousand dollars, as shall 
then & there be made to appear, with other due damages. And 
have you there this writ with your doings therein 

Witness John A. Peters, Esquire, at Skowhegan, the thirtieth day 
of November, in the vear of our Lord one thousand eight hundred 
W eighty-three 


.) process Ol law and | 


L. H. WEBB, Clerk 


A Lrue copy ofwrit 
Attest L. H. WEBB, 


f l, rk ot the Supre hike Judicial { nurt 


f) Re furn of Officer 


The ofticer serving said writ made the tohowing return of service 
upon the back thereof, to wit 


SOMERSET, 88 


DrCEMBER Ist, A. D. 1883—Ten o'clock in the forenoon 
By virtue of the within writ I have attached all the right, title, & 
interest which the within-named defendant, Sarah J. Savage, has in 
& unto all & any real estate in said county of Somerset, and within 
five days after the above attachment I filed in the office of register 
of deeds for the county of Somerset a true & attested copy of so 
much of my return on this writ as relates to this attachment, to- 
gether with the names of the parties in this writ, the value of the 
defendant’s property, which I am commanded to attach thereon, the 

date of said writ, and the court to which the same is returnable. 
Bb. G. ALLBER, 
Deputy Sheriff. 


i GEORGE L. EAMES VS. SARAH J. SAVAGE. 


And on the 4th day of December, A. D. 1883, I left at the place 


of last and usual abode of the within-named Sarah J. Savage a 


SUMMONS for his appearance at court. 
B. G. ALLBER, 
Deputy Sheriff 


Kees 

SEE LE ONCE : 70 
TNO AEE A a 1 20 
Copy of return seed tO MR ee 25 
I: sicetiteliits de iecttven-ciriscnlionenestis Pent 10) 
Pustees & tenvel ...ncccennenas o 

$2 45 

A true copy of officers return 
Attest: L. H. WEBB, ‘Clerk. 


This action was commenced and entered at the December term of 
this court, in this county, A. D. 1883, and the said Sarah J. Sav- 
age duly appeared and answered thereto, by her attorneys, A. H 
Ware, Esq., & Lindsey & Harrington, Esquires; & said action was 
thence continued to the March term of said court, A. D. 1884, when 
the following pleadings were filed, to wit 


Pl adinas 
Supreme Judicial Court. March Term, A. D. 1884 
GEORGE L. EAMEs v. SARAH J. SAVAGE 


And now the said defendant comes & defends the wrong « in- 
and says she is not guilty in manner and form 


jury, when, Kc., 
ais the said George lL, Kames has alleged, and of this she puts herself 
upon the country 


By STEWART & WARE, Her Alt’'ys 


And the complainant likewise. 
By STROUT & HOLMES & J. J. PARLIN, His Att’ys. 


Brief State men|t. 


And by way of brief statement under the statute in this be- 
half the said defendant says that she duly recovered judgment 
against the inhabitants of the town of Embden, after service of- the 
writin manner provided by law and upon an execution properly 
issued on said judgment against the inhabitants of the town of 
Kinbden, there being no corporate property of said inhabitants, the 
property of the said plaintiff, who was, at the time of the service of 
the original writ in suit on which said judgment was recovered, ever 
since has been, & still is, one of said inhabitants, was legally seized 


ee 


Ce eee 
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and sold and the proceeds applied to pay said execution in manner 
authorized by law, and this is the grievance complained of by said 
Geo. L. Savage. 


By STEWART & WARE, Her Att’ys. 


A true copy of pleadings «& brief statement. 
Attest : L. H. WEBB, 


Clerk Supreme Judicial Court. 


f ounte r Bru f Statement. 


STATE OF MAINE, } 
¥ “ &: 
Somerset, | 


Sup. Jud. Court. March Term, A. D. 1884. 
(FEORGE L, Ke AMES 2. SARAH Z SAVAGE 


And now comes the said plaintiff, and as to the defendant's plea 
of not guilty by her pleaded in this cause, whereby she puts herself 
on the country, the plaintiff doth the like; and as to the brief 
‘ statement filed by the defendant in this cause, the plaintiff, 
by way of counter brief statement, says that said judgment 
recovered against the inhabitants of the town of Embden, set 
forth in said brief statement, and the action in which it was re- 
covered & the claim for which said action was brought were not, 
nor was either of them, against the individual inhabitants of said 
town of Embden; and the plaintiff denies the allegation that there 
was no corporate property of said town of Embden. 
By STROUT & HOLMES & J. J. PARLIN, 
His Attorneys. 
A true copy of counter brief statement. 
Attest L. H. WEBB, 
Clerk of the Supreme Judicial Court. 


Stipulations. Filed Mar. T. S. J. C., 1884 


STATE OF MAINE, | .. 
, 4 od 
Somerset, 


Supreme Judicial Court. March Term, A. D. 1884. 


GEORGE L. AMES ) 
v. -No. 405. 


Saran J. SAVAGE. 


[t is hereby stipulated in this cause of record as follows: 

First. Embden is a town duly created & existing under the laws 
of the State of Maine, in the county of Somerset, in said State, incor- 
porated in 1804 and existing ever since. 

Second. Sarah J. Savage, the defendant in this cause, recovered 


judgment against said town by the name of “ The Inhabitants of the 


Town of Embden,” as set forth in the declaration in this action. 


1) GEORGE L. EAMES VS. SARAH J. SAVAGE 


Copies of the original writ, officer’s return thereon, record, and 
docket entries in that action are made a part of this stipulation. 
Third. No service of the writ or process in said action 
t of said Sarah J. Savage against The Inhabitants of the Town 
of Embden was made upon the plaintiff herein personally, 
unless the officer’s return on the original writ therein shows such 
service. 

Fourth. The plaintiff, George L. Kames, has been an inhabitant 
of said town of Embden ever since the fifteenth.day of August, A. D 
1881. 

Fifth. August 6th, 1883, the defendant herein sued out an alias 
execution on said judgment so recovered by her, and caused the 
same to be levied upon the property of the plaintiff, then found in 
said town of Embden, described in the declaration aerein by N. F 
Clapp, a deputy sheriff under Samuel A. Bickford, sheriff of sard 
county of Somerset, and caused said property to be sold and the 
proceeds thereof applied as set forth in the declaration in this case 
and the return of said deputy sheriff on said execution, and the sum 
of three hundred and fifty-three dollars and seventy-nine cents to be 
paid to the defendant herein from said proceeds as the amount due 
Upoli said judgment. Copies of said execution and said return are 
made a part of this stipulation, the plaintiff herein being called 
George Eames In said return. 

Sixth. No question is made but that the levy & return of the 
officer on said execution were regularly made, except by reason of 

the fact that the property of the plaintiff was taken to sat- 
10 isfy said judgment against the inhabitants of of said town of 
mbden. 

Seventh. All copies made a part of this stipulation are thereby 
made of record in this case. : 

Eighth. Upon the foregoing stipulation as to facts and on the 
pleadings in this cause, which are made a part of the case, the law 
court is to direct judgment according to law applicable thereto, 
and thereupon the damages, if any, are to be assessed at nist prius 

Ninth. Writ and pleadings in this case and all copies referred to 
herein are to be copied and made a part of the case for the law 
court. 

STROUT & HOLMES & J. J. PARLIN, 
Att’ys for Plaintiff. 
STEWART & WARE, Attys for Defendant. 


Copy — Writ in Savage uf Embden. 


STATE OF MAINE. } 
Somerset, } 


To the sheriffs of our several counties, or either of their 

[SEAL. | deputies, or of any constable of the town of ——, in 
the county of ——, Greeting: 

Wecommand you to summon the inhabitants of the town of 

Embden, in the county of Somerset (if they may be found in your 


— 


~~ 
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precinct), to appear before our justices of our supreme judicial court, 
next to be holden at Skowhegan, within & for the county of Som- 
erset, on the third Tuesday of September, A. D. 1882, then and there 
in our said court to answer unto Sarah J. Savage, of Concord, in said 
county, married woman, in a plea of the case, for that the said de- 
fendants, to wit, at said Skowhegan, on the day of the purchase of 
this writ, being indebted to the said plaintiff in the sum 
1] of two hundred ninety-three dollars and thirty cents, for so 
much money before that time had & received by the said de- 
fendants, to the plaintiff’s use, then & there promised the said plain- 
tiff, in consideration thereof, to pay her the same sum on demand. 
The plaintiff claims to recover in this action the amount of twenty- 
three certain memoranda in writing called coupons, together with in- 
terest on each of them from the time of its maturity, and of which 
coupons, as also of the bonds or certificates of indebtedness to which 
they were once attached & from which they were cut, she, for a val- 
uable consideration by her paid, became the holder & bearer, which 
said coupons were signed by O. H. McFadden, then and there treas- 
urer of said defendant town, by their order and in their behalf, and 
were legally issued by said defendants, and are, one of them, of the 
following tenor, to wit 


“ No. 10 $30.00. 


Town of Embden Loan. 


The town of Embden will pay to bearer thirty dollars, at the 
treasurer’s (10) office, in Embden, on the first day of July, 1879. 
O. H. McFADDEN, Treasurer.” 


Three other of said coupons were cut from the same bond or cer- 
tificate of indebtedness, and all precisely of the same tenor as the 
one just set forth, with these exceptions, to wit: In place of the fig- 
ures “ 1879” said thre coupons have successively a” | 1881,” 

and “1882,” & in place of the red figures “10” they have 
12 successively the figures “ 11,” “12,” and “15” in red ink. 
Another of said coupons is of the following tenor, to wit: 


No. 19 , $12.00 


Town of Embden Loan 


The town of Embden will pay to bearer twelve dollars, at the treas- 
urer’s (9) office, in Embden, on the first day of July, 1878. 


O. H. McKFADDEN.,. Treasurer 


‘our other of said coupons were cut from the same bond or cer- 
tificate of indebtedness as the coupon herein last above described, 
and are precisely of the same tenor as said coupon, with these ex- 
ceptions, to wit: In place of the figures “1878” said four coupons 
have successively “ 1879,” “ 1880,” “ 1881,” and “ 1882,” and in place 
of the red figure ‘9 ” they have successively the figures or numbers 


“10” * 11.” * 12" ana “id” wee 
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Another of said coupons is of the following tenor, to wit: 


No. 30. $6.00. 
Town of Embden Loan. 
The town of Embden will pay to bearer six dollars, at the treas- 


urer’s (9) office, in Embden, on the first day of July, 1878. 
QO. H. McFADDEN, Treasurer. 


Four other of said coupons were cut from the same bond or cer- 
tifieate of indebtedness as the coupon hereinbefore last described 
and set forth, and are precisely of the same tenor as said coupon, 
with these exceptions, to wit: In place of the red number 
LS “9” said four COUpOns have succ ssively the figures Or nhum- 
bers “ 10,” “11,” “12,” and “13” in red ink, and in place of 
the figures “1878” they have successively “ 1879,” “1880,” “ 1881,” 
and “ 1882.” 
Another of said coupons is of the following tenor, to wit: 


No. 34. | $6.00. 


Town of Embden Loan. 


The town of Embden will pay to bearer six dollars, at the treas- 
urer’s (9) office, in Emb:len, on the first day of July, 1873. 


O. H. McFADDEN, Treasurer 


four other coupons were cut from the same bond or certi- 
ficate of indebtedness as the coupon hereinbefore last set forth, and 
are precisely of thesame tenor as said coupons, with these exceptions, 
to wit: In place of the red number “9” said four coupons have suc- 
cessively the figures or numbers “ 10,” “11,” “12,” and 15 in red 
ink, and in place of the figures “1878 ” they have successively “ 1879,” 
‘1850,”" “1881,” and “ 1882.” 

Another of said coupons is of the following tenor, to wit 


No. 35. $6.00 


Tow n of Embden Loan. 


The town of Embden will pay to bearer six dollars, at the treas- 
urer's (10) office, in Embden, on the first day of July, 1879. 
O. H. McFADDEN, Treasurer 


Three other of said coupons were cut from the same bond or cer- * 
tificate of indebtedness as the coupon hereinbefore last set forth, & 4 
ure precisely of the same tenor as said COUpO!, with these exceptions, 
to wit: In place of the red figures “10” said three coupons have 
successively the numbers “11,” “12,” & “13” in red ink, & in 
place of the figures “1879” they have successively “1880,” 
14 “1881,” and “1882.” 
Yet the said defendant-, although often requested, the same 
have not paid, but refuse, to the damage of the said plaintiff (as she 
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says) the sum five hundred and eighty-seven dollars, which shall then 
and there be made to appear with other due damages; and have 
you there this writ with your doings therein. 

Witness John Appleton, Esquire, at Skowhegan, the twelfth day 
of July, in the year of our Lord one thousand eight hundred and 
elghty-two 


L. H. WEBB, Clerk. 


Officer’s Return. 
SOMERSET, 88 : 
Avoaust 5ra, A. D. 1882. 
By virtue of the within writ I have summoned the inhabitants 
of the town of Embden within named, as within commanded, by 
delivering to Calvin F. Walker, town clerk of said town, a true 
aud attested copy of this writ 
G. A. HUTCHINS, 
Deputy Sheriff 


Service. _- ~~ o " : 50 
Travel, 14 miles —_-- al 84 
Copy -.- NN ae a cali as on 70 


Katered Sept. Term, A. D. 1882. Eatries at. Dee. Term, A. D. LSS2. 
Reecord in Savage v.. embde n 


Docket entries 


Sarah J. Savage v. Inhabitants of Embden 
A. H. Ware; A. Simmons. 

Sarah Jd. Savage v. Inhabitants of Embden 
A. H. Ware: A. Simmons 

l. Defaulted. : 

Damage, $324.23 

Costs, $12.75. 


execution issued: January 5, 1883. 


STATE OF MAINE, | .. 


Somerset. j 


At the supreme judicial court, begun and held at Skowhegan, 
within and for the county of Somerset, on the third Tuesday of De- 
cember, A. D. 1882, being the 19th day of said month. 
1d Present: Hon. William G. Barrows, judge supreme judicial 
court 
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SARAH J. Savaace, of Coneord, in said County, Married Woman. 


Plaintifi 


co 
; * 
.* 


THe INHABITANTS OF THE TowN OF EMBDEN, In the County of Som- 


erset. Defendants 


Plea of the Case : cleclaratio »: count tor money had and received. 


Writ dated July 12, 1882. Service August 5, 1882 


This action was commenced and entered at the Septem ber term 
of this court in this county, A. D. 1882, and judgment rendered at 


this term, December 350, 1SS2, for the plaintiff on default for three 


? 


hundred twenty four dollars and twenty-three cents damage ana Costs 
of suit, taxed at $12.75 
[x’on issued January 5, 1885 


Attest L. H. WEBB, Clerh 


kere ution in Savage i embde i 


STATE OF MAINE, |. 


Somerset. } 


[xeaL.| ‘To the sheriffs of our several counties or either of their 


deputies, Greeting 


Whereas Sarah G. Savage, of Concord, in Somerset county, by the 
consideration of our justices of our supreme judicial court, holden 
at Skowhegan, within and for our county of. Somerset aforesaid, on 
the third Tuesday of December, anno Domini 1882, recovered judg 
ment against the inhabitants of the town of Embden, in Somerset 
county, for the sum of three hundred twenty-four dollars & twenty- 


three cents damage and twelve dollars & seve ntv-five cents costs of 
Suit, as to us appears of record, whereof execution remains to be 


done, We command you, therefore, that of the goods & chattel 
the inhabitants of suid town of Embden, & of the real estate sit 
uated therein, whether owned by said town or not, within 
16 your precinct you cause to be paid and satistied unto said 
creditor at the value thereof in money the aforesaid sums, 
being three hundred thirty-six dollars and ninety-eight cent 
the whole, with interest from the 30th day of December, 1882, 
being the time of the rendition of judgment, together with thirty 
cents for this and one former writ; and thereof also to satisfy 
yourself for your own fees. Hereof fail not, and make return of 
this writ, with your doings therein, into the clerk’s office of our 
supreme judicial court, in our county of Somerset aforesaid, within 
three months from the date thereof 
Witness John Appleton, squire, at Skowhegan, the 6th day ol 
August, in the year of our Lord one thousand eight hundred and 
eighty-three. 


S ia 


L. H. WEBB, Clerk 


— -_ 


ew lilt. 
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Ojlicer’s Return on Erecution, Savage v. Embden 


SOMERSET, 88 : 
OcTOBER 24TH, 1583 
By virtue of this execution, on the nineteenth day of October inst., 
| took as the property of George Eames, one of the residents and 
inhabitants of the town of Embden within named, five pairs of 
steers, and, having safely kept the same for the space of four days, 
and having on the 20th day of said October given public notice that 
the said steers would be sold at the stables of J. P. Paine, in Anson, 
in said county, on the twenty-fourth day of October, at ten o'clock 
in the forenoon, by posting up two notices of the said time and 
place of sale more than forty-eight hours before said time of the sale 
aforesaid, one at the post othice at N. Anson and one at the post othce 
at Anson, two public places in suid Anson— 
Pursuant to said notices, on the twenty-fourth day of said 
17 October, at 10 o'clock a. m., at the stables of J. P. Paine, in said 
Anson, | sold said five pairs of steers by public auction to 
Henry B. Merry, he being the highest bidder therefor, for the sum 
of $385.00, according to annexed schedule, from which sum | have 
deducted the lawful charges for keeping & selling said five pairs of 
steers, being ($20.13) twenty dollars and thirteen cents, and from 
the residue thereof lapplied the sum of three hundred and fifty-three 
dollars and seventy-nine cents in full satisfaction of this execution, 
& the balance of the proceeds of said sale, eleven dollars A elght 
cents, | tendered to the above-named George Eames, which sum he 
refused to accept. I therefore hold said sum for him. 
N. F. CLAPP, 
Deputy She riff. 


eC’s 
r= ce ci ca ali ela allie a 86 53 
Keeping -- sistnametnengnenin _pwameueenn eoeaméemenmid LO OO 
eee Be a ry) 
. travel, 10 miles...--. pF on! lita eal ii 60 
Making X posting rere le em 1 0O 
Attending sale__.-~-- are ae Ae! Te ee Beg Wes a 1 50 


Price Schedule of Property Sold. 


. 
I pr. a vears a ei 105 OO 
I pr t years old i cea ERR ee Ey ee Se 95 O00 
q 8) fee GE i fe ree IN me Re ct oe RN OO 
| pr. Zz years EE RR RE ET OU ek aE ee ee 5? OO 
l pr. 2 years in mwee ceswes atanis eee ae 53 OO 


$385 00 
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The six items or papers last above recorded are true copies of those 
papers r ferred to in the stipulations hereinbefore recorded, to wit. 
writ Sarah J. Savage vs The Inhabitants of Embden, ofhicer’s return 
thereon, docket entries 1n said action, the record of the same, eXecu- 
tion on the judgment, and the return of the officer thereon. 


Attest L. H. WEBB, Clerk 


This action was thereupon, Lo Wit, upon thie filing of the stipula- 
tions aforesaid, marked “law on agreed statements,” and all 
Ls further proceedings in the court here were suspended to await 
the determination of the law court of the State of Maine 
This action was thence further continued from term to term of said 
supreme judicial court to the March term, A. D. 1585, when, on the 
fourth day of said term, the determination. and decision of the law 
court was announced in the following certificate and rescript from 
said court, to wit 


(erlitcate from Law Court 
STATE OF MAIN! 
Supreme Judicial Court 


CLEeRK’s Orrice, Auausta, March 20, 1885 
[ hereby certify that I have received from the justices of said court 
an order to make upon the law docket of the supreme judicial court, 
holden for the middle district, On the fourth Tuesday ot May, LSS4, 
under the action George L. Eames v. Sarah J. Savage, trans- 
ferred from the docket of said court, in) the county of Somerset, as 
a case marked “law,” the following entry, and to certify the same 
forthwith to the clerk of sald court for the sald county of Somerset. 

to wit, “judgment for defendant. 
A.C. OTIS, 
Dist. Clerk Mid. Dist. 


To L. H. Webb, Esq., clerk of sup. jud. court for the county of Som- 
erset. 


Re script 


Rescript as follows, to wit: R.S., chap. 84, sec. 50, authorizing ex- 
ecutions upon judgments against towns, to be issued against and 
levied upon the goods and chattels of the inhabitants, 1s constitu- 
tional. The process provided in that section is “ due process of law,” 
and is not in conflict with NIVth amendment to the United States 
Constitution. 

That was the process used by the defendants in these cases (this 
& Eames v. Bickford), and they are justified by it. 

Judgment for the defendant in both cases 

A true copy. 

Attest : A. C. OTIS, Clerk. 
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19 And now, in this term, to wit, March term, A. D. 1885, the 
defendant, Sarah J. Savage, appears and prays judgment. It 
is therefore considered by the court now here, on this third dav of 
April, A. D. 1885, being the sixteenth day of said term, that the said 
plaintiff, George L. Eames, take nothing by his writ, and that the 
sald defendant, Sarah J. Savage, recover judgment against the said 
plaintiff for her costs, taxed at thirty dollars and one cent ($30.01). 
No execution has issued because of the writ of error from the 
United States Supreme Court and a supersedeas bond having been 
fiied. 
Recorded by— 


L. H. WEBB, Clerk. 


STATE OF MAINE, } 


Somerset, | 


I, L. H. Webb, clerk of the supreme judicial court of the State of 
Maine. for said county of Somerset, do hereby certify that the fore- 
going is a full, true, and perfect transcript of the record of the cause 
wherein George L. Eames is plaintiff and Sarah J. Savage is defend- 
ant (named in the writ of error heretoannexed) as the same appears of 
record in my office (volume 20, pp. 531 to 541, inclusive), which writ 
is, with said transcript and the citation granted upon said writ, with 
a true copy of the bond filed upon the granting of said citation, 
hereunto returned to the Supreme Court of the United States. 

In witness whereof I have hereunto set my hand and the official 
seal of said court the twenty-sixth day of August, in the year of our 
Lord one thousand eight hundred and eighty-five 

[Seal Sup. Jud. Cur. Main., Gil., 1820.] 


L. H. WEBB, Clerk. 


STATE OF MAINE, } 
’ ‘ SS 
somerset, j 


[, John A. Peters, chief justice of thesupreme judicial court of the State 
of Maine, hereby certify that L. H. Webb, Esquire, whose signature is 
above affixed, is clerk of the supreme judicial court of said State for 
the county of Somerset, and is by law the proper person to make 
out and certify copies of all records and proceedings of the supreme 
judical court holden within and for said county of Somerset, and 
that full faith and credit is and ought to be given to his acts and 
attestations done as aforesaid, and that his attestation isin due form 
of law. 

In testimony whereof I have hereunto set my hand and the seal of 
said court this twenty-sixth day of August, anno Domini one thou- 
sand eight-hundred and eighty-five, and in the one hundred and 
tenth year of the Independence of the United States of America. 

[Seal Sup. Jud. Cur. Main., Gil., 1820.] 


JOHN A. PETERS. 
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20) Bond 


Know all men by these presents that we, George L. Lames, of 
Embden, in the county of Somerset & State of Maine, as principal, 
and Stillman A. Walker, of Embden, & Micah W. Norton, of New 
Portland, as sureties, are held and firmiy bound unto Sarah J 
Savage, of Concord, in said county of Somerset and State of Maine, 
in the full and just-sum of five hundred dollars, to be paid to 
the said Sarah J. Savage, lier executors, administrators -or assigns 


‘ 


to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents 

Sealed with our seals and dated this seventh day of April, in the 
year of our Lord one thousand eight hundred and eighty-five. 

W hereas lately at a term of the supreme judicial court holden at 
Skowhegan, in and for the county of Somerset and State of Maine, 
on the third Tuesday of March, A. D. 1885, to wit, April od, 1880, 
in a suit pending in said court between said George L. Eames, 
plaintiff, and said Sarah J. Savage, defendant, a judgment was 
rendered against the said George L. Eames and in favor of the said 
Saruh J. Savage, & for the sum of thirty dollars and one cent, 
costs of said suit, and the said George L. Eames having obtained a 
writ of error and filed a copy therevf in the clerk’s office of the said 
court to reverse the judgment in the aforesaid suit, ana il citation, 
directed to the said Sarah J. Savage, citing and admonishing her 
to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
George L. Eames shall prosecute said writ of error to effect and an- 
swer all damages and costs if he fail to make his plea good, then the 
above obligation to be void; else to remain in full force and 

virtue. 
2] GEO. L. EAMES ISEAL. | 
STILLMAN A. WALKER. [seat] 
MICAH W. NORTON SEAL. | 
Sealed and delivered in presence of— 


J. J. PARLIN. 


Approved by— 
ARTEMAS LIBBEY, 
Pre siding Judge of the Supreme Judicial Court of the 
State of Maine, Re ndering said Judgme nt Complained of 


SOMERSET, 88 : 


Rec'd and filed 19th day Mar. term, 8. J. court, A. D. 1885. 


Attest : L. H. WEBB, Clerk 


ee 


—a f=. ee id a 
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STATE OF MAINE, | 
Somerset, 

The foregoing is a true copy of bond, with filing thereon. 

Witness my hand & official seal the 26th day of August, A. D. 
1880. 

[Seal Sup. Jud. Cur. Main., Gil , 1820. ] 

L. H. WEBB, 
Clerk S. J. Court. 

22 Writ in Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme judicial court of the State of Maine, Greeting : 
Because in the record and proceedings as also in the rendition of the 

judgment of a plea which is in the said court before you or some of 

you, being the highest court of law or equity of the said State in 
which a vecision could be had in the suit between George L. Eames, 
of Embden, in the county of Somerset and State of Maine, plaintiff, 
and Sarah J. Savage, of Concord, in said county and State, de- 
fendant, wherein was drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States and the 
decision was against their validity, or wherein was drawn in ques- 
tien the validity of a statute of or an authority exercised under said 

State on the ground of their being repugnant to the Constitution, 

treaties, or laws of the United States, and the decision was in favor 

of such their validity, or wherein a title, right, privilege, or im- 

munity was claimed under the Constitution or a treaty or statute of 

or commission held or authority exereised under the United States 
and the decision was against the title, right, privilege, or immunity 
specially set up or claimed under such Constitution, treaty, statute, 
comission, or authority, a manifest error hath happened, to the 
great damage of the said George L. Eames, plaintiff, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 

with all things concerning the same, to the Supreme Court of 

25 the United States, together with this writ, so that you have the 

same at Washington on the second Monday of October next, 
in the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what 
of right and according tothe laws and customs of the United States 
should be done 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this seventh day of April, in the year of our 
Lord one thousand eight hundred and eighty-five 


[Seal of the Circuit Court, Maine. } 
A. H. DAVIS, 


Clerk of the Circuit Court of the United States 
for the District of Maine. 
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Allowed by— 
ARTEMAS LIBBEY, 
Presiding Judge of said Supreme Judicial Court of th 
State of Maine, Rendering said Judgment Complained of 


233 [ Endorsed:] George L. Eames, pl’ff in error, v. Sarah J. 

Savage. Writ of error. State of Maine, Somerset, ss: Ree’d 
& filed in the clerk’s office S. J. court Apr. 22, A. D. 1885. Attest: 
L. H. Webb, clerk. Strout & Holmes, Portland, Me., counsel for 
plaintiff in error. 


‘ ’ 
STATE OF MAINE, | _ 
Some rse f. } - 
Supreme Judicial Court. 
And now the judges of said supreme judicial — of the State of 


Maine make return of the writ wherein George L. Eames, of Emb- 
den, in the county of Somerset & State of Maine, 1s plaintiff in 
error, & Sarah J. Savage, of Concord, in said county of Somerset 
& State of Maine, is defendant in error, by annexing thereto and 
sending herewith, under the seal of said supreme judicial court of 
the State of Maine aforesaid, a true & attested transcript of the rec- 
ords in the suits therein mentioned, with all things concerning the 
same, including the bond given by said plaintiff in error upon suing 
out sald writ of error to the Supreme Court of the United States, to- 
gether with the citation issuing on said writ, the return of service 
thereon, and the assignment of errors made by said plaintiff in error 
and filed in said supreme judicial court of the State of Maine. 

In witness whereof and of the truth of said transcript and of the 
identity of said citation, return, and assignment of errors I, L. H. 
Webb, clerk of said supreme judicial court within and for said 
county of Somerset, have hereunto set my hand and the seal of said 
court on this twenty-sixth day of August, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[Seal Sup. Jud. Cur. Main., Gil., 1820.] 


L. H. WEBB, Clerk. 
24 Citation 


The United States of America to Sarah J. Savage, of Concord, in 
the county of Somerset and State of Maine, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next; pursuant to a writ of error filed 
in the clerk’s office of the supretne judicial court of the State of 
Maine, at Skowhegan, in the county of Somerset and State of Maine, 
wherein George L. Eames, of Embden, in said county of Somerset 
and State of Maine, is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
ageinst the said plaintiff in error, as in the said writ of error men- 
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tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Artemas Libbey, presiding judge of the 
said supreme judicial court of the State of Maine, which court ren- 
dered the judgment complained of, this seventh day of April, in 
the year of our Lord one thousand eight hundred and eighty-five. 

[Seal Sup. Jud. Cur. Main., G 1820. } 
ARTEMAS LIBBEY, 
Presiding Judge of said Supreme Judicial Court of the 
State of Maine, Rendering said Judgment. 


STATE OF MAINE, ) | 
Somerset, “ 
CLERK'S OFFICE, 
SUPREME Jupic1IAL CourRT, SKOWHEGAN 
In testimony that Artemas Libbey, whose name is subscribed to 
this citation, is the presiding judge of the supreme judicial court of 
the State of Maine, rendering the judgment therein named, and that 
full faith & credit is & ought to be given to his signature afore- 
said, | make this certificate and hereunto set my hame & athx the 
official seal of the court aforeshid this thirteenth day of April, in 
the year of our Lord one thousand eight hundred and eighty-five 


[Seal Sup Jud. Cur. Main., Gil., 1820. ] 


L. H. WEBB, 
Clerk of all thre Judicial (ourts un the County Aforesaid. 


STATE OF MAINE. } 
: 88 
Somerset, | 


|. John A. Peters, chief justice of the supreme judicial court of 
the State of Maine, hereby certify that L. H. Webb, Esquire, whose 
signature is above affixed, is clerk of the supreme judicial court of 
said State for the county of Somerset, and is by law the proper per- 
son to make out and certify copies of all records and proceedings 
of the supreme judicial court holden within and for said county of 
Somerset, and that full faith and eredit is and ought to be given to 
his acts and attestations done as aforesaid, and that his attestation 
is in due form of law. 

[n testimony whereof I have hereunto set my hand and the seal 
of said court this thirteenth day of April, anno Domini one thou- 
sand eight hundred and eighty-five, and in the one hundred & 
ninth year of the [Independence of the United States of America. 

{Seal Sup. Jud. Cur. Main., Gil., 1820.) 


JOHN A. PETERS. 


25 | Endorsed :] Geo. L. Eames, in error, v. Sarah J. Savage. 

Citation. State of Maine. Somerset, ss: Ree’d & filed in 
the clerk’s office, S. J. court, Aug. 26, 1885. Attest: L. H. Webb, 
clerk. Service by copy in hand Aug. 19. H. D. M., dep’t. U. 8. 
M. # 344. 


IS GEORGE L. EAMES VS. SARAH J. SAVAGE 


on this — day ol —-——, 1D) the year of our Lord One thousand 


eight hundred and eighty- —, personally appeared -—— ——, before 
ine, the subscriber, —— ——, and makes oath that he delivered a 


true copy of the within citation to —— 


Sworn to and subscribed — ——. A. ID. 1SS— 


UNITED STATES OF AMERICA, | | 
Listrict of Maine, } 

Avuacust 19, 1885 
Pursuant hereto | have this day cited and admonished the within- 
named Sarah J. Savage to appear as within directed by giving 
her in hand a true copy of this citation, with the certificate of the 
clerk and chief justice unnexed thereto, said COpy being.attest d by 

said clerk under the seul of sald court 
Hk. D. MARBLE. 
Dep't. U. 8. Marshal 


mvself and by 
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Assignment aL krroi 
Supreme Court of the United States 


GrorGE L. Eames, Plaintiff in Error. 

SARAH J. SAVAGE, Defendant in Error 

At the Oetober term of said court, 1n the year of our L, rd one 

thousand eight hundred and eighty-five, and afterwards, to wit, on 

the second Monday of ( ctober. Ith this Satine term, before the justices 

of the Supreme Court of the United States, at the Capitol, in the city 

! of Washington, comes the said George L. Kames, by George F 

Holmes, his attorney, and says that in the record and proceedings 
aforesaid there is manifest error in this, to wit: 

First. There 1s error in this, to wit, that it appears by the record 
aforesaid that the decision of the supreme judicial court of the State 
of Maine, to review which this writ of error is brought, beld that 
the provisions of section thirty of chapter 84 of the Revised Statutes 
of the State of Maine authorizing an execution upon a judgment 


»onods and 


{> 


against towns to be issued against and levied upon. th 
chattels of the inhabitants is constitutional; whereas by the law of 
the land said section so authorizing executions is in violation of the 
Constitution of the United States and of the fourteenth amendment 


thereof. 
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Second. Also that there is error in this, in that it appears by the 
record aforesaid that the said court ruled that the process provided 
in said section thirtieth, hereinbefore named, is due process of law: 
whereas by the law of the land said process so provided is not due 
process of law, but 1s without the same. 

Third. There is error alsoin this, to wit, that it uppears by the reeord 
of said judgment that said supreme judicial court of the State of 
Maine ruled and heid that the process provided in said section thir- 
tieth is not in conflict with the fourteenth amendment to the Con- 

stitution of the United States; whereas by the law of the land 
27 said process is in confict with said fourteenth amendment, 
and by reason thereof said process Is illegal and void. 

Fourth. There is error also in this, in that, as appears by the ree- 
ord of said judgment, said supreme judicial court held that such 
process as is provided by said section thirtieth being used by the de- 
fendant in this cause, said defendant was justified thereby ; whereas 
bv the law of the land he was not justified thereby 

Fifth. There is also error in this, that by the record of the pro- 
ceedings aforesaid it appears that the judgment aforesaid given was 
viven for said Sarah J. Savage, defendant in error, against said 
George L. Eames, plaintiff in error; whereas by the law of the land 
suid judgment ought to have been given for said George L. Eames, 
plaintiff in error, against said Sarah J. Savage, defendant in error. 

And the said George L. Eames, plaintiff tn error, prays that the judg- 
ment aforesaid may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he hath 
lost by the occasion of said judgment 

GEO. J. HOLMES, 
Att'y for Plaintiff in Error 


| Endorsed :| George L Eames, plaintiff in error, v. Sarah J. Sav- 
age, defendant in error. Assignment in error. State of Maine, 
Somerset, ss. Ree’d «& filed in the clerk’s office, S. J. court, Aug. 


26. A.D. 1885. Attest: L. H. Webb, clerk. 


28 STATE OF MAINE, PoRTLAND, February 17, 1886. 
| certify that the annexed is a true copy of the opinion of 
the supreme judicial court in the case of George L. Eames vs 
Sarah S. Savage, by Emery, J., and concurred in by Peters, C. J., 
and Walton, Dantorth, Libbey, and Foster, JJ. I further certify 
that the opinions of said court as law court are delivered to ine by 
the court and kept in my possession by law. 
J. W. SPAULDING, 
Recorder of Decisions 


( Opy, $ —. 


EMERY, J 

The plaintiff was an inhabitant of the town of Embden at the 
time Sarah J. Savage began suit and recovered judgment aguinst 
that town in this court. The execution upon that judgment was 
issued and was levied upon the plaintiff's goods, pursuant to R. 5. 
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of 1871, c. 84, sec. 29, now R. S., ce. 84, see. 30, which expressly pro- 
vides that executions against towns shall be issued against the goods 
and chattels of the inhabitants thereof, and shall be levied upon 
such goods and chattels. The plaintiff, however, claims that the 
statute is forbidden and made null by the last clause of sec. 6 of thi 
Maine bill of rights, which declares that a person accused shall not 
‘be deprived of his life, liberty, wR or privileges but by the 


} 


judgment ol his pe ers or vy the lw of the land,” and also by that 


clause in see. 1 of the fourteenth amendment to the Constitution of 


the United States, which declares that no State shali “ deprive any 
person of life, liberty, or property without due process of law.” 

The presumption is the other way, in favor of the validity of the 
statute, and iwisa presum ptior 1 of yreat streiy oth All the 1u rf (res 
and writers agree upon this. Chief Justice Marshall, in Fletcher » 
Peck, 6 Cranch, 87, says that to overturn this presumption the 

judges must be convinced, and “ the conviction must be cleat 
29 and strong.” Judge Washington, in Ogden v. Saunders, 12 
, W heat mf, 3 declare d that if he rested his opinion Oli tho other 
ground than a doubt that alone would be a satisfactory vindication 
of an opinion in favor of the ‘constitutionality of a statute. Chief 
Justice Mellen, in Lunt’s ease, 6 Maine, 415, said: “ The court will 
hever pre onounce “a statute to be otherwise (than constitutional , uli 
less in a case where the point is free from all doubt.” This strong 
presumption is to be constantly borne in mind in considering the 
— = presented. 

The statute itself, in this case, has existed for half a century since 
bene 27, 1833, but it istendinatioas new principle or rule in the 
jurisprudence of this State. It merely affirmed a well-known cus 
tom or law that had long before existed. The practice of bringing 
suits against a political division or municipal organization and col- 
lecting the judgment from the individuals composing it is believed 
to have existed in England and to have been brought thence to 
New England. Actions against “the hundred ” were known as far 
back as Edw. I. Stat. 13, Edw. I, ce. 2,3, Comyn’s Dig. Hundred, 
ec. 2. As “the hundred” had no property, except that of individuals, 
the judgments must have been collected from the individuals. In 
Russell rv. Men of Devon, 2 T. R., 667, Lord Kenvon said that indiet 
ments against counties were sanctioned by the common law, though 

thev would be levied on the men of the county. In Att'y Gen 
30 vr. Exeter, 2 Russ., 45, the chancellor said: “If the fee farm 
was charged on the whole place called Exeter he who was en- 
titled to the rent might have demanded it from any one who had a 


part of or in the C1LY, leaving the pre rson who Wis thus Cal lled on to 
obtain contributions from the other inhabitants as best he eould.’ 
In New ki weg Ne Somat obtained from the earliest times without 
any wate Abe rt t the year 17O0 one Gatehill was imprisoned Ol} 


an Rensges-oe the town of Marblehead for a debt the town 
owned.” 5 Dane's Ab., c. 145, art. 5, sees. 10,11, p. 158. Mr. Dane, 
as early as his abridgement, said the practice was justified “ by im- 
memorial usage.” fiid. Such an imprisonment so soon after the 
Revolution, when the principles of liberty were so freshly vindi- 
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cated, would never have been permitted had it not then been a 
familiar practice. The practice has been regarded as settled law in 
Massachusetts, and has been rep atedly alluded to in the opinions 
of the courts as sanctioned by immemorial usage. Riddle v. Pro- 
prictors on Merrimack River, 7 Mass., 187; Hawkes v. Kennebunk, 
7 Mass., 463; Seh. Dist. in Rumford ». Wood, 13 Mass., 198 ; Brewer 
M New Gloucester. 14 Mass.. % 16 Marey »?. Clark. 17 Mass.. ou. 
335; Merchants’ Bank v. Cook, 4 Pick., 414; Chase v. Merrimack 
Bank, 19 Pick., 568: Gaskill 4 Dudley, 6 Met., 546; Hill v. Boston, 
122 Mass., 344 
The constitutionality of the law does notseem to have been really 
questioned till the case of Chase v. Bank, lv Pick.. OOS, is late 
ol as 1837, and its constitutionality was there said to be so well 
established as not to be anopen question. The peopleof Maine, 
while a part of Massachusetts, were familiar with the law and the 
practice. The Maine courts have repeatedly recognized it as long 
established and as In harmony with the State constitution Adams 
v. Wiscasset, 1 Maine, 361: Fernald v. Lewis, 6 Maine, 268; 
Bailevville v. Lowell, 20 Maine, 178-181; Spencer v. Brighton, 49 
Maine, 326; Hayford v. Everett, 68 Maine, 507. [ts constitutionality 
does not seem to have been questioned by the profession till Shurt- 
leff v. Wiscasset, 74 Maine, 150. In Connecticut also the antiquity 
and constitutionality of the law have been repeatedly affirmed 
Beers v. Botsford, 3 Day, 159 Beardsley vy. Smith. 16 Conn... 368 

That a statute or rule of law or custom has so long existed ull 
questioned, and has been so often invoked and universally approved, 
and has become ingrained like this in the jurisprudence of a State, 
is a strong if not conclusive reason for pronouncing it constitutional! 
and a part of the “law of the land.” State v. Allen, 2 MeCord, 56 
Sears v. Cottrell, 5 Mich., 251] 

The plaintiff urges that such a method of enforcing executions 
against towns arose out of the early theory that all the inhabitants 
were parties to the suit and could appear personally and be 
heard. It is claimed that when New England towns were first 

formed they did not have their present corporate character ; 
o2 that they were an aggregation of individuals, generally owning 

a large amount of territory in common, and with common 
rights and common liabilities in respect thereto. These individuals 
would necessarily be parties In any suit affecting the Iircommon liabili- 
ties, and execution must have issued against them as individuals. In 
the progress of time such inhabitants were by statute made “ bodies 
politic and corporate.” (Mass. Laws of 1786.) Though they continued 
to be sued by the name of “ The Inhabitants of the ‘Town of Me the 
individuals no longer appeared in court, but the defence was con- 
ducted by the town as a unit through its officers. The argument is 
that the town having been made a corporation and the individual 
inhabitant debarred from defending personally, he is entitled to his 
day In court, through some appropriate Ineshe Process, before final 
process of execution can issue against his private property. It is 
claimed that a method of enforcing judgments against the inhabit- 
ants, which might not have been unjust when such inhabitants 
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, 


and therefore unconstitutional. 


were really parties, has become s 
Since such inhabitants ean defend only through il corporal Oryalil- 


Zation lowns, however. are not full corporations Chey nave no 
" ’ ' } - . . 
capita! SLOCK ana no snares hes are OUTS (JiLasi COrporations, 
} od ' . t ’ : ° 
created solely lor political and municipal purposes, and riven a quads 
: - : 


corporate charact - for eonvenlence Oty hey reoiain Still 


lf dividuals dwelling Within certain territo 


'*) om : 
”? ah aggregation oF li 
. y ; * j '¥ "i ? | '% : ' | . 7 I , y* 
rial limits and under the direct jurisdiction of the Legislature 
But legislatures In creating purel\ private corporations have an 
é , } 


unquestioned power to prescribe thi personal llabliity Of a stock 
the method of enforeing tt 


holder thi rein tor corporat di bts aiid | 

They can limit this liability to the amount of his stock or to | 
proportionate share or can make him liable without limit Mora- 
wetz on Corp., sec. 606, ef seg.; Pollard,v. Bailey, 20 Wall, 520 
Hathorn v Cale La Wall 10 The COTLIMIOT method of enforcement 


ry? 


ii 


is by first recovering Judgment against’ the corporation and then 
bringing some specified process against the stockholder; but ander 
such proceedings against him the stockholder cannot question thre 
judgment against the corporation except for irauda lle is bound by 
judgment until reversed. Morawetz on Corp., sec. 619; Marsh 


‘ 


Stic 


». Burroughs, 1 Woods, 470; Milliken v. Whitehouse, 49 Matne. 
O27 
The proceedings against the person alleged to be a stockholder ar 
to establish the fact that he is a stockholder withtn the statute la- 
bility. In some instances the statutes have permitted a judgment 
creditor of a corporation to determine for himself, at bis peril (of 
course Indemnifying the officer), what persons are liable for the 
debt and LO levy tlie execution directly Ol the prope rty ol 
34 such pPersol without any intermediate process. The ques 
ion of liability as astockholder would then be tried in a suit 


| 


! ’ 
iantter Inode of entoreement, though pel 


against the officer. This 
haps harsher than the other, has been repeatedly held to be con 
stitutional, and we do not know of any case holding otherwise 
Morawetz on Corp., secs, OLS, 619, and notes Leland : Marsh, 16 
Mass., 301; Marey v. Clark, 17 Mass., 330; Stedman v. Eveleth, 6 
Met., 115, 124, and 125; Gray v. Coffin, 9 Cush., 205; Holyoke Bank 
v. Goodman Paper Co., 9 Cush., 576; see also Merrill v. Suffolk 
Bank, Sl Maine, 57; Came rv. Brigham, 39 Maine, 35. In Penni 
man’s case, 105 U. S., 714, the statute of Rhode Island authorized 
the arrest of a stockholder on an execution against the corporation 
The constitutionality of the statute was directly athirmed by the 
State court and was assumed without question by the U.S. Supreme 
Court. The principle is analogous to that which permits a creditor 
holding an execution against A at his peril to levy directly on 
certain goods, as the goods of A, without first instituting any process 
to determine theirownership. Uf B's goods be taken he has a remedy 
against the officer or can successfully resist him. A is not injured 
in either event. If the person whose goods are sought to be taken on 
an execution against a corporation is liable as a stockholder. for the 
debt he is not Injured thereby lf he is not liable he has the same 
rights and remedies as B. 


ed 
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+s} But the plamtiff urge sthat whatever may have been the adju- 
dications heretofore upon this method of enforcing a judgment 
UGAINSE a municipal or other corporation by levving upon the prop- 
erty of any member it is now forbidden by that clause of the four- 
teenth amendment to the United States Constitation, already quoted. 
Ile claims that “due process of law” as there used requires a notice 
LO him personally and an pportunity for him LO be heard in court 
before execution issues against his property. ‘The general proposi- 
tion would be that “due process of law” means judicial process 
with judex, actor, and rens. ‘This proposition may seem to be sup- 
ported by SOTHC general remarks of judges and writers, but no case 
in point is cited nor indeed any direct assertion 
The phrase “due Process 3) | law ” mn the United States Consti- 
tution and in the constitutions of many of the States and the phrase 
“law of the land” in the constitutions of others of the States, in- 
cluding Maine, have long had the same meaning. 2 Coke's Inst., 
OU, ol English political history is full of the strife between the 
to enlarge its Irrespon- 
sible prerogatives and the people insisting on fixed and certain laws 
The Magna Charta and the various bills of rights in which these 


i — 


crown and the people, the crown seekii 


cr 
iS 


phrases were used were demanded from the kings “as safeguards 

against arbitrary action, against partial or unequal decrees 
ob The barons and people insisted on general laws, legum terrae, 

on uniformity,“ due process of law.” ‘They insisted on law, how- 
ever harsh, as bette rsecurity than the prerogative, however indulgent 
These phrases did not mean merciful or even just laws, but they did 
inean equal and general laws, fixed and certain. The solicitude 

i 

prerogative. Broom’s Court Law, 228. The English colonies in 
America were familiar with the conflict between customary law and 
arbitrary prerogative, and claimed the protection of those charters. 
When they came to form independent governments they sought to 
guard against arbitrary or unequal governmental action by insert- 


Lng the same phrases in their constitutions. 

They insisted that all proceedings against the individual or his prop- 
erty should be uniform and by general law. They put the same 
imitation upon the Federal Government tn the fifth constitutional 
Amendment In commenting on these phrases Mr Cooley cites 
with approval the language Ol Mr Justice Johnson iT) Bank of 
Columbia v. Ot ly, 4 Wheat., 255: “As.to the words from Magna 
Charta incorporated into the constitution of Maryland, after vol- 
umes spoken and written with a view to their exposition, the good 
serise of mankind has settled down to this, that they were intended 
to secure the individual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles of private 

rights and distributive justice.” Cooley on Const. Lim., 355. 
sy Judge Green, in Bank Cooper, 2 Yergar, 599 (24 Am. Dec., 
N25), Sun: “ by ‘law of the land’.is meant a general and 
public law, Opn rating equally Oh every individual in the commu- 
Ditv.” He also said that such was the opiniol of the distinguished 


’ 


? 
4 
: 
‘ 
£ 
* 
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Catron and of Lord Coke. Chief Justice Hemphill, in Janes v. 


»* * 


Judge 
Reynolds, 2 Texas, 251, said: “ The terms ‘ law of the land’ 
are now in their most usual acceptation regarded as public laws, 
binding upon all the members of the community under all circum, 
stances, and not partial or private laws.” O'Neil, J., in State v. 
Simons, 2 Speers, 767, said: “The words mean the common law and 
the statute law existing In the State at the time of the adoption of 
the constitution.” . 

But it has been expressly decided that due process of law does not 
always mean judicial process. The individual’s property is often 
taken for taxes without his being first warned and heard, and it is 
nowhere contended now that such sum inaPry process is not due 
process of law. It is the fixed, certain process, applicable to all 
and not partial or unequal. McMillen v. Anderson, 95 U.5., 37 
Mr. Justice Miller, in the opinion, said: “By summary is not 
meant arbitrary or unequal or illegal. [t (the collection of the tax) 
must, under our Constitution, be lawfully done; but that does not 

mean, nor does the phrase ‘due process of law’ mean, by a 
38 judicial proceeding. In Murray v. Hoboken Land Company, 

18 Howard, 272, a warrant of distress was issued by the Solicitor 
of the Treasury againstthecollectorof New York,upon a certificate of 
the First Comptroller thatthe collector was indebted to the Treasury. 
The collector had not been notified nor heard, so far as appears. 
The statute authorizing such a process was held constitutional 
Judge Curtis, on page 276, said: “The Constitution contains no de- 
scription ot those processes which it was intended to allow or forbid. 
[t does not even declare what principles are to be applied LO ascer- 
tain whether it is due process.” See also Davidson v. New Orleans, 
96 U.S., 97; Walker v. Sauvinet, 92 U.S., 90. 

It does not follow that every statute is the “law of the land” nor 
that every process authorized by a legislature is “ due process of 
law.” It must not offend against “the established principles of 
private rights and distributive justice.” This statute does not. It 
does not transfer A’s property to B. It only makes A’s property 
liable for a debt he, in common with others, owes to B. A can 
save his property by paying the judgment against his town, which 
judgment binds him and all the other inhabitants and’ is a judg- 

ment he and each of the others ought to pay. Whether he 
ov pay or let his property be sold he can recover full damages of 

the town and have the same final process for the collection 
of his debt. In the end he only pays his rateable share of the 
common debt. The statute is general and is uniform in its appli- 
cation to every town and every inhabitant. It may not bein theoretical 
harmony with other methods of procedure, but it accomplishes its 
laudable purpose of compelling towns to pay their debts without do- 
ing any injustice. ‘Towns readily obtain credit at low rates of inter- 
est upon the strength of it, and to now pronounce it void would 
destroy their credit and work widespread disaster among those who 
have so confidently invested their savings in loans to towns. 

The words “ due process of law” in the fourteenth amendment do 
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not have any enlarged or different meaning from that heretofore 
ascribed to them The amendment does not make Federal law and 
lederal process of law the “ law of the land” and “ due process of 
law’ in each State. Whatever was due process of law in any State 
before the amendment is due process of law in that State since the 
amendment sefore the amendment the final determination of 
the question whether a State statate was according to the law of the 
land rested with the courts of the State. Sinee the amendment it 
rests with the Supreme Court of the United States. It is through 

this operation of the amendment that the citizen receives 
L() additional protection against unequal! and partial laws. 

: he | ‘nited States supreme Court in considering and deter- 
mining such a question will look mainty to the fundamental law and 
general jurisprudence of the State. Ifthe statute or process is found to 
be of ancient origin, to have been fully acquiesced in, to be general 
in its character and Impartial it} its ap plication, and interwoven 
with the business of the people that Court will not pronounce against 
it because it is anomalous or has not been adopted elsewhere. The 
plaintitt cites eo v. Watertown, 19 Wall., 107, and Meriwether : 
Crarrett, 102 U 172, not as decisive or applicable authorities, but 
irom or ntrecrs observations in the opinions upon “due process of 
law.” In neither case was there a Comparison of a State statute with 
the fourteenth amen Iment, and in both cases (19 Wall., 122, and 
102 U.S... 519) the New England method of entorcing judgments 
against municipalities is expressly noticed as uti exception to the 
application of the veneral observations quoted by plaintiff and is 
not even incidentally condemned. Elsewhere in the opinions of 
the same court this method has been alluded to as actual, existing, 
and binding law, and nowhere has it even by implication been de- 
clared contrary to — New England law of the land or the four- 
teenth amendment. Riggs v. Johnson County, 6 Wall, 191; Su- 

pervisors y. Rogers 7 Wall., 180; Barkley vy. Levee Com’rs, 93 
t] U.S., 295. 
The statute in question must be held to be constitutional! 
and unaffected by the fourteenth amendment 
Judgment for the defendant in each case. 
+1} [Endorsed :] Sup. Court U. S. 1886, Oct’r term. No. 348 
Geo. L. Eames, pl’ff in error, vs. Sarah J. Savage. Certified 
copy of opinion of sup. jud. court. Filed Sept. 4, 1886. Certified 
copy of the opinion of the supreme judicial court in George L 
ames vs. Sarah 8. Savage 


4° Supreme Court of tne United States. October Term, 1885 
(GEORGE L. Eames. Plaintiff in Error, v. Saran J. SAVAGE 


It is agreed that the opinion of the supreme judicial court of the 
State of Maine. a copy of whic ‘+h has been certified by the official 
reporter of decisions of said court for said State and has been filed 


ye 7 be 


woees 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 


No. 270. 


THE FRANKFORT AND STATE LINE RAILROAD COM- 
PANY, APPELLANT, 
DS, 
EDWARD F. LEONARD THE TOLEDO, CINCINNATI AND 
ST. LOUIS RAILROAD COMPANY, ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF INDIANA. 


FILED MAY 17, 1886. 


—— 


ob eRe Cpe te, 


OCTOBER TERM, 1388. 


No. 270. 


THE FRANKFORT AND STATE LINE 
PANY, APPELLANT, 


US. 


SUPREME COURT OF THE UNITED STATES. 


RAILROAD COM- 


EDWARD F. LEONARD THE TOLEDO, CINCINNATI AND 


ST. LOUIS RAILROAD COMPANY, ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF INDIANA. 


INDEX 


Original. 


CRED conewsntace cs a Sanne ee re OTC ee ee l 
Bill of complaint ss | , ¥ sl sii eaediaaaiiiinatin A 2 
Order consolidating causes : 7 i iiidaitinieniaaia tiie, deal 17 
Order of reference . l7 
Answer of Frankfort and State Line R. R. Co italien dtl 18 
Order as to evidence ait eene ' 27 
Replication _. we ‘ — 28 
Decree ae a , siti a , ‘ 20 
Allowance of appeal ou : 59 
Appeal bond of Frankfort and State Line R. R. Co., filed__. HO 
Master’s report.-_- . ened 61 
Agreement as to evidence ; Th ee ; 64 
Agreement of March 20, 1883 soisiiiien oe 66 
Schedule A—List of claims | “i . er Se 7 

Schedule B—Statement___- ia ) : 76 
Deposition of Wm. J. Craig . 77 


Exhibit A~—Memorandum of agreement between Frankfort and 
State Line R. R. Co., & The Western Construction 

a Se oe ee Ee ON, apt 108 
B—Articles of agreement between The Western Con- 
struction Co., and The Toledo, Cincinnati & St. 

Louis R. R. Co., June 9, 1881.._. siniatdeemidaaia 115 


Print. 


27o@ = = 


NS Nw hw 
. 


- 
_  -_ ee we tS 


= wm 68 SS 69 68 69 
— ~Jj Ss = 


e 
w 


‘ 
ane 


on 
~l 


Jupp & DetweiLer, Printers, Wasuinoton, Serremper 14, 1888. 


MLS LS IE 


* 


BPs is Ya 
ee oa 
) gt 


mi ~ 
‘ ae 


- 


~ 
* 


He 


ie eel po A A ao 
. Ps - ; 


al 


e 


PAS 


* 


Co BY ot 


teh mit 4 oe ee ee es ." 
~ Pe ee Se ety > ye o2 a 
* ¥ alee. 45 sae a 5 ee : a " 
+e Riding <a " oe *s 8 “ 
rs S te : rn Te 
- . ’ * i" i 
2 oes » 7 
ts 


at 


alt 


2 ar 


Il INDEX. 


Exhibit C—Memorandum of agreement between The Frankfort 
and State Line R. R. Co., and the Toledo, Cincin- 
nati & St. Louis R. R. Co., —— —, 1882 - 


Deposition of Wm. J. Craig (recalled) . - . . — 
Alfred A. Thomas ' es Mead cai 
James H. Rice : 


Articles of association of The Toledo, Cincinnati & St. Louis R. R. Co 
Memorandum of agreement between The Toledo, Cincinnati & St. 

Louis R. R. Co., of Indiana and Illinois, Oct 4, 1881. So ee 
Clerk’s certificate 


Original. 


127 


am i 
129 
37 
161 
169 


“<)> 
i 


192 


Print. 


ec lean, 


' 
i 
i 


FKANKFORT & STATE LINE R.R. CO. VS. FE. F. LEONARD. 1 
1 Pleas of the circuit court of the United States for the district 


of Indiana, begun and holden at the United States court- 
house, in the city of Indianapolis, in said district, on the first 
Tuesday of November, in the year of our Lord one thousand 
eight hundred and eighty-five, before the Honorable Walter Q. 
Gresham, judge of said circuit court, and the Honorable William 
A. Woods, judge of the district court of the United States for the 
district of Indiana and ex officio judge of said circuit court. 


Epwarp FF. LeEONARD 
U. 

Tue Toiepo, Cincinnati & Sr. Louis Ratz- 
road Company, of Indiana and Illinois; The 
Toledo, Cincinnati & St. Louis Railroad Com- | - ' 

: , : alter eetage i814. Chancery. 
pany, of Ohio, Indiana, and Illinois; The : 
Central Trust Company of New York; 
Thomas A. Hendricks; The Frankfort & 
State Line Railroad Company, and Gren- 
ville D. Braman. 


In the Matter of the FrRaANKFort & Strate Line RAILRoap Comw- 
PANY. 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 16th day of June, 1884, before the Honorable 
2 William A. Woods, judge as aforesaid of said court, the fol- 
lowing proceedings in the above-entitled cause were had, to 

wit: 


Comes now the complainant, by C. W. Fairbanks and Edward 
Daniels, his solicitors, and files his bill of complaint herein in the 
words following, to wit: 


To the judges of the circuit court of the United States for the dis- 
trict of Indiana, sitting in equity: 

Kdward F. Leonard, a resident and citizen of the State of Illinois, 
brings this bill of complaint against The Toledo, Cincinnati & St. 
Louis Railroad Company, a corporation created by and existing 
under the laws of the States of Indiana and Illinois; The Toledo, 
Cincinnati & St. Louis Railroad Compuny, a corporation created by 
and existing under the jaws of the States of Ohio, Indiana, and 
Illinois; The Central Trust Company of: New York, a corporation 
created by and existing under the laws of the State of New York; 
Thomas A. Hendricks, a resident and citizen of the State of Indiana; 
The Frankfort & State Line Railroad Coinpany,a corporation created 
by and existing under the laws of the State of Indiana, and Gren- 
viile D. Braman,a resident and citizen of the State of Massachusetts ; 
und therefore your orator eomplains and says: 


3 
That heretofore, to wit, on or about the 23d day of July, 1881, the 
1—270 


.) 
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defendant, The Toledo, Cincinnati & St. Louis Railroad Company, a 


corporation created by and existing under the laws of the States of 


Indiana and Illinois, was the owner of and engaged in constructing 
and completing a line of railway from the city of Kokomo, Indiana, 
to the city of East St. Lonis, Illinois; and on said last mentioned 
day, in pursuance of a resolution to that end duly adopted by the 
board ol directors of said corporation, which resolution was there- 
aiter, and before the execution of the bonds and indenture of mort- 


pave here lInatter mentioned, duly ratified by the vote of holders of 


more than two-thirds in amount of the capital stock of sald COPpora- 
Lion, al a meeting duly called, and held on said 28d day of July, 
Issl, the said ‘The ‘Toledo, Cincinnati & St. Louis Railroad Com- 
pany did execute, by its president and secretary, and under its cor- 
Porat seal, its three thousand bonds for the sum of one thousand 
dollars each, dated on said 25d day of July, ISS1, payable in gold 
coin of the United States on the Ist day ol July, 1921. with interest 
at the rate of six per cent. per annum, payable semi-annually on 
the first days Ol January and July in each and every year, In gold 
coin, at the city of New York or in London; England, each of said 
bonds having interest warrants or coupons for thirty dollars each 
attached thereto for payment of interest as aferesaid; and said 
‘Toledo, Cincinnati & St. Louis Railroad Company issued and sold, 
or caused to be sold,a large number, to wit, two thousand eight 
hundred of said bonds, with said interest warrants or coupons at- 
tached, all of which bonds were, before the same were issued, duly 


certified by the defendants, The Central Trust Company of 


3 New York and Thomas A. Hendricks, trustees: and said 

bonds are now in the hands of a large number of persons as 
owners and holders thereof, and with the proceeds of sale of suid 
bonds the said Toledo, Cincinnati & St. Louis Railroad Company 
did locate, construct, and equip the line of railway hereinafter de- 
seribe d, and did com plete and Iniprove the Same. 

Your orator further shows that, as he is informed and believes, a 
portion of said line of railway, extending from Kokomo to Frank- 
fort, Indiana, formerly known as the Frankfort & Kokomo rail- 
road, had been acquired by said Toledo, Cincinnati & St. Louis Rail- 
road Company subject to the lien of a certain mortgage securing 
bonds of said Frankfort & Kokomo Railroad Company; that on 


said 25d day of July, 1881, there were outstanding two hundred of 


said last-mentioned bonds for the sum of $1,000 each, with accruing 
interest, all bearing date on the Ist day of January, 1879; that, pur- 
suant to the terms of the deed of trust and mortgage hereinafter de- 
scribed, two hundred of the aforesaid bonds of the Toledo, Cincin- 
nati & St. Louis Railroad Company, with coupons attached, were 
issued and delivered to the said The Central Trust Company of New 
York and Thomas A. Hendricks, trustees, to be retained by them 
and to be delivered, in such sums as might from time to time be re- 
quired, at par value, to such persons as should present for exchange, 
at par value, said bonds of the Frankfort € Kokomo Railroad Com- 
pany; that the said trustees have so delivered one hundred and 
twenty-four of said bonds of the Toledo, Cincinnati & St. Louis Rail- 


ae 
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road Company, all duly certified by said trustees, under the pro- 
visions of said mortgage hereinafter described, in exchange for one 
hundred and twenty-four of said bonds of said Frankfort & Kokomo 


1S? Rs Sei BE, 4. 


Railroad Company, in accordance with the terms and provisions of 


the deed of trust and mortgage hereinafter described, and that the 
suine, with coupons attached, are also in the hands of divers persons 
as owners and holders thereof. 


I] 


Your orator further shows that, in order to secure the payment of 


the principal and interest of said issue of bonds as the same should 
mature, the said Toledo, Cincinnati & St. Louis Railroad Company 
did. Oli OF about said 23d day of July, LSS1, in pursuance of the 
further provision of said resolution, exeeute and deliver to the defend- 
ants, The Central Trust Company of New York and Thomas A. 
[lendricks (hereinafter styled “the trustees”), a certain deed or in- 
denture of trust and mortgage, which was duly recorded in the sev- 
eral counties in and through which the said railway was situated 
and extended, to wit, in the county of Howard, Indiana, on August 
1, 1881; in the county of Clinton, Indiana, on August 2, 1881; in 
the counties of Tippecanoe, Montgomery, and Parke, Indiana, On 
August 3, 1881; in the counties of Fountain, Indiana, and Vermil- 


‘hon, Illinois,on August 4, 1SS1: in the counties of Vermillion, In- 


diana, and Edgar, Illinois, on August 5, 1881; in the county of 
Coles, Illinois, on August 6,1881; in the counties of Douglas, Shelby, 
and Montgomery, Illinois, on August 8, 1881 ; in the county of Madi- 
son, Illinois, on August 9, 1881; in the eounty of St. Clair, Illinois, 
on August 10,1881; in the counties of Fayette and Bond, [linois, on 
August 11, 1581; and in the county of Cumberland, Illinois, on Au- 
gust 12,1851, and thereby it did grant, bargain, sell, convey, and con- 
firm unto the said trustees, their heirs and successor orsuccessors, for- 

ever, In trust, all and singular the line of railroad of said To- 
ledo, Cincinnati & St. Louis Railroad Company, as the same was 

then or should thereafter be constructed, between a connection 
with the Toledo, Delphos & Burlington raiiroad, in the city of Ko- 
komo, Howard county, State of Indiana, and extending thence 
through the counties of Howard, Clinton, Tippecanoe, Montgomery, 
fountain, Carke, and Vermillion. in the State of Indiana, and the 
counties of Vermillion, Edgar, Douglas, Coles, Cumberland, Shelby, 
LaFayette, Bond, Madison, and St. Clair, in the State of Illinois, 
LO thee city of Kast St. Louls, in St Clair county, Illinois, being about 
two hundred and seventy miles in length, together with all and 
singular the right of way, road-bed made or to be made, its track 
laid or to be laid between the terminal points aforesaid, together 
with all the stations, depot grounds, rails, fences, bridges, sidings, 
engine-houses, machine shops, buildings, erections in any way then 
owned or which should thereafter be acquired or then appertaining 
or which should thereafter appertain unto said described line of 
railroad between said points, together with all machinery, supplies, 
tools, and fixtures then or which should be at any time thereafter 
held, owned, or acquired by the said Toledo, Cincinnati & St. Louis 
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Railroad Company for use in connection with its line of railroad 
aforesaid between said points; and all its depot grounds, yards, 
sidings, turnouts, sheds, machine shops, leasehold rights then or 
which should be thereafter owned by said last-mentioned railroad 
company in connection with its line of railroad aforesaid between 
said- points, together with all and singular the powers and franchises 
thereto belonging, and the tolls, income, and revenues to be received 
or derived therefrom, and conveying no other property; to have 
and to hold the said granted premises unto said trustees, their heirs 
and successor or successors, forever, in trust, nevertheless, and for 
the uses and purposes in said indenture expressed, which will more 
fully and at large appear by. reference to the original thereof, and 
your orator craves leave to produce and refer to said original or to 
the record thereof on the hearing of this cause. 
ITT. 

Your orator further shows that in and by said deed of trust and 
mortgage it was, among other things, provided, and the said Toledo, 
Cincinnati & St. Louis Railroad Company did therein covenant and 
agree, that if the interest due on any of said bonds should not be 
paid by the said last mentioned railroad company when the same 
should become due, and should remain in arrears for six mouths 
after it had been actually demanded at the place where the same 
was payable, as specified in said coupons, or in case the principal of 
said bonds or any of them should not be paid at their maturity, 
then it should be lawful for the trustees or their successor or successors 
to forthwith demand, enter, take, and maintain possession of all and 
singular the railroad, premises, and franchises thereby conveyed, and 
as the attorney-in-fact or agent of said last mentioned railroad com- 
pany, by themselves and agents or substitutes, duly constituted, have, 
use, Manage, operate, and enjoy the same and each and every part 
thereof to as full an extent as the said railroad company might 
lawfuily do; and should make from time to time all needful repairs, 
alterations, and additions thereto and receive all the tolls, income, 
and revenue thereof, and, after deducting the expense of such use, 
operation, reasonable repairs, alterations, and additions and the 
cost and charges of taking such possession, and a fair compensation 

for the services of such trustees for such taking possession and 
i) management while in possession, the said trustees or their 

successor for the time being should apply the remaining in- 
come and revenue arising from the use of said mortgaged property 
and coming to their hands to the payment of interest in default and 
maturing from time to time, satisfying the said coupons in the order 
of their several maturities, and thereafter apply-the residue upon 
the principal of said then outstanding bonds. 

And your orator further shows that it was also provided in said 
mortgage or deed of trust that if a six months’ default should oceur 
either in the payment of principal or interest of any of the bonds 
thereby secured after such actual demand as aforesaid, then it should 
be lawful for the said trustees or the trustee for the time being, with 
or without entry, as aforesaid, to cause all and singular the said 


or 
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premises railway and appurtenances, equipment and franchises, 
thereby conveyed to be A as an entirety, at public auction, to the 
highest and best bidder, at the city of Frankfort, Indiana, after giv- 
ing at least sixty days’ notice of the time, place, and terms of sale 
by advertisement in a newspaper of general circulation in the city 
of Frankfort and like advertisement in a newspaper of general cir- 
culation in the city of New York, and that on such sale said trus- 
tees or the trustees or trustee for the time being should make, exe- 
cute, acknowledge, and deliver unto the purchaser or purchasers 
thereof a good and sufficient deed in fee simple, conveying the said 
railroad property and franchises so sold, which conveyance should 
be a perpetual bar, both in law and equity, against said last-mentioned 
railroad company, its successors and assigns, and all persons claim- 
ing or to claim under them, of all right, title, interest, orclaim of, in, or 
to the said premises and francliises or any part thereof; and that said 
trustees, after deducting from the proceeds of sale the costs and ex- 
penses thereof and a reasonable compensation to said trustees and 
their attorneys and agents for services in connection therewith, 
should apply so much of the proceeds as might be necessary to the 
ratable payment of principal and then the accrued interest of all the 
said bonds, whether the said principal should then be due or not; 
and if any proceeds of such sale should remain in their hands after 
the full payment of the principal and accrued interest of all said 
bonds, then they should render and pay over the same to said last- 
mentioned railroad company or its successors or assigns. 

And your orator further shows that it was provided in said mort- 
gage or deed of trust, and the said last-mentioned railroad company 
did therein and thereby expressly covenant and agree, that it would, 
in Case of default in the payment by it, either of the principal Or 
interest, of any of its bonds thereby secured, forthwith, upon demand 
of said trustees or of the trustees or trustee for the time being, sur- 
render the full and peaceable possession of all and singular the 
premises thereby conveyed or intended to be, including all the real 
and personal property as was thereby mortgaged by it, acquired 
subsequent to the date of said mortgage for use in connection with 
the said line of railroad between said points, and also surrender all 
books of account, records, and papers used by it in and about the 
operation thereof. 

LV. 

Your orator further shows that at the time of the execution and 
delivery of the said mortgage or deed of trust the railroad of the 
said Toledo, Cincinnati & St. Louis Railroad Company extended 

and still extends through the county of Montgomery, in the 
6 State of Illinois, in addition to the counties named in said 

mortgage, but thatthe name of thesaid county of Montgomery, 
Illinois, was inadvertently omitted from the description of said rail- 
road contained in said mortgage or deed of trust; and that thereto- 
fore, and on or about the 17th day of August, 1881, the said Toledo, 
Cincinnati & St. Louis Railroad Company, in order to secure the 
payment of the principal and interest of the said issue of bonds, and 
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in order to-correct the said error in the description of said railroad 
in said mortgage, made, executed, and delivered to said trustees a 
certain instrument in writing, bearing date on said last mentioned 
day, wherein and whereby the said railroad company did bargain, 
sell, convey, and confirm unto said trustees, their heirs, successor or 
successors and assigns, forever, in trust and for the uses and trusts 
created by said mortgage or deed of trust, all and singular that part 
of the railroad of the said Toledo, Cincinnati & St. Louis Railroad 
Company situated in and extending through the county of Mont- 
gomery, in the State of Illinois, together with all and singular the 
right of way, road-bed made or to be made, its track laid or to be 
laid, together with all the stations, depot grounds, rails, fences, 
bridges, sidings, engine-houses, machine shops, buildings, erections 
in any way then owned or to be thereafter acquired by the party of 
the first part in connection with or then or thereafter appertaining 
unto that portion of its railroad lying in said county, together with 
all machinery, supplies, and fixtures then or at any time thereafter 
held, owned, or acquired by said party of the first part for use or — 
connection with the said part of its said railroad, with the depot 
grounds, yards, turnouts, sheds, machine shops then or thereafter 
owned by the said party of the first part in connection with the said 
portion of its railroad, together with all and singular the powers 
and franchises thereto belonging, and the receipts and revenues to 
be received or devived therefrom; to have and to hold said property, 
rights, franchises, easements, and premises hereby conveyed and 
intended to be conveyed unto said parties of the second part, their 
heirs, successor or successors, and assigus, in trust for the owners and 
holders of the said bonds issued and to be issued as aforesaid, upon 
the same and like conditions and with the same’ and like powers 
to those which are set forth in the said deed of trust or mortgage 
dated the 23d of July, LSS]. 

That said instrument called a supplemental mortgage was duly 
recorded in said county of Montgomery, [llinois, on the 13th day of 
October, 1881, and your orator craves leave to produce and refer to 
the original of said last-mentioned instrument on the hearing of this 
cause. 

V. 

Your orator shows that as to so much of said line of railroad as 
lies between the city of Frankfort, in the county of Clinton, State 
of Indiana, ‘and the line dividing the States of Indiana and Illinois, 
extending southwestwardly from said city of Frankfort to a point 
on said State line near the town of Eugene, in the State of Illinois, 
being a distance of about sixty miles, the said mortgage ‘hereinbe- 
fore first above described creates an equitable lien only, and is not 
a legal mortgage thereon ; that the legal title to said sixty miles of 
road was, at the date of said mortgage and still is, vested in the 
Frankfort & State Line Railroad Company, which is a corporation 
created by and existing under the laws of the State of Indiana. 

That before said sixty miles of railroad of said last-named 
7 company or any part thereof was built, to wit, the 3lst day 
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of August, 1880, said Frankfort & State Line Railroad Com- 
pany and a certain company known as the Western Construction 
Company entered into a contract in writing, whereby, among other 
things, it was mutually agreed between them in substance and effect 
as follows, viz: That said construction compauy should build the 
railroad of said railroad company between the points aforesaid, being 
the sixty miles of road aforesaid, and that in consideration thereof 
said railroad company should make, execute, and deliver to said 
construction company its corporate bonds, secured by mortgage on 
its said line of railroad, to an amount equal to ten thousand dollars 
for each mile of road so to be constructed, sald mortgage bonds to 
bear interest at the rate of seven per centum per annum and to be 
a first lien upon the railroad and other property of said railroad 
company, and also that it should deliver to said construction com- 
pany paid-up certificates for all its said railroad company’s capital 
stock, to wit, shares of — each, amounting in all at its par value to 
two million dollars, provided that said construction company should 
pay and deliver therefrom to third parties such portions or shares 
thereof as should be due to such third parties upon subscription or 
for tax or local aid. 

That, pursuant to said agreement, said construction‘company built 
said line of railroad and received from said railroad company cer- 
tificates for — paid-up shares of said capital stock, amounting at 
par value to eighteen hundred thousand dollars. The remaing two 
hundred thousand dollars of. said capital stock was retained by said 
Frankfort & State Line Railroad Company, out of which to satisfy 
said claims of third parties for subscriptions or for tax or local aid. 
The exact amount necessary for such purpose is not known and 
cannot be ascertained until certain taxes or local aids are collected, 
but your orator is advised that the whole of said $200,000 of stock 
so retained will not be needed for that purpose, but that a consider- 
able amount thereof will remain to be turned over pursuant to 
the terms of said agreement. 

From the first and during all the time of the constructien of said 
sixty miles of railroad it was the purpose and intention of the pro- 
moters of said Frankfort & State Line Railroad Company and of 
said railroad company itself and all the parties interested therein that 
said sixty miles or thereabout of railroad should form a part of one 
continuous line of railroad extending from said city of Kokomo to 
said city of East St. Louis, and that said railroad company should 
become a constituent part of said Toledo, Cincinnati & St. Louis 
Railroad Company (of Indiana and I)linois). 

The bonds and mortgage provided for in said agreement were 
never, in fact, made or executed, nor did said construction company 
ever request or demand that the same should be made or executed. 
On the contrary, said Western Construction Company, having like 
contracts with said Toledo, Cincinnati & St. Louis Railroad Com- 
pany for the construction of the other portions of said line from 
Kokomo to East St. Louis, procured said last-named company, with 
the acquiescence and consent of said Frankfort & State Line Rail- 
road Company, to make the bonds and mortgage hereinabove first 
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described, and with like acquiescence and consent of said last-named 
company received an equivalent amount of the bonds herein first 
above described in lieu of the mortgage bonds of the Frankfort & 
State Line Railroad Company provided for in said agreement. 
Said railroad of the Frankfort & State Line Railroad Com- 
8 pany, to wit, the sixty miles of road above described, was, in 
fact, built and paid for in chief part with moneys derived by 
said construction company from the sale of the bonds so received 
by it in leu of the bonds of said Frankfort & State Line Railroad 
Company provided for in said construction agreement. 

‘rom the time of the completion of said line of railroad extend- 
ing from Frankfort to the Indiana and Illinois State line until the 
commencement of this suit said line had, in fact, been in the posses- 
sion of the Toledo, Cincinnati & St. Louis Railroad Company (of 
Indiana and Illinois), and had been used by it as a part of its line 
from Kokomo to East St. Louis, with the full acquiescence and con- 
sent of the Frankfort & State Line Railroad Company, and since the 
bringing of this suit has been and still is in the possession of the 
court through its receiver, used and operated as a part of said con- 
tinuous line. 

[In the construction of other portions of the line from Kokomo to 
Kast St. Louis the Western Construction Company became largely 
indebted to divers contractors, who claimed liens by reason thereof 
on said line of railroad, and, being unable to pay the same in money, 
the capital stock of the Frankfort & State Line Railroad Company 
received and to be received as aforesaid by the Western Construction 
Company was reserved by it asa fund out of which to accomplish 
payment of the debts owing to contractors. 

Afterwards, on or about the twentieth day of March, 1883, an 
agreement was entered into between the Toledo, Cincinnati & St. 
Louis Railroad Company, of the first part; the Frankfort & State 
Line Railroad Company, of the second part; the Western Construc- 
tion Company, of the third part; the American Loan and Trust 
Company of Boston, a corporation of Massachusetts, of the fourth 
part, and said contractors or certain of them, of the fifth part, 
whereby, after reciting, among other things, the facts aforesaid re- 
lating to said line of railroad from Frankfort to the State line, the 
manner and purpose of its construction, and the mode of paying for 
its construction, it was, among other things, agreed in substance as 
follows, viz: That said first party should assume said debts or cer- 
tain specified portions thereof of said construction company to said 
contractors; that the second party, the Frankfort & State Line Rail- 
road Company, should forthwith deliver to said construction com- 
pany the remainder.of its capital stock due for the construction of 
its road, to wit, stock amounting to $1,800,000, being the same 

$1,800,000 of stock above mentioned ; that the third party, the Con- 
struction Company, should, and thereby did, deliver said capital 
stock to the fourth party, the American Loan and Trust Company, 
subject to the following trusts, viz: To hold as security for the pay- 
ment of the debts assumed by the first party in certain specified in- 
stallments, and upon such payment to be delivered over to a certain 
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third person for the use of the first party; but should default be 
mude in the payment of any installment, that then all should be- 
come due, and the stock or so much of it as might be necessary 
should be sold for the payment of the same. Said second party 
also agreed to turn over to the Trust Company, the fourth party, sub- 
ject to the same trust, all the remainder of said capital stock after 
satisfying the claims thereto of subscribers and on account of tax or 
local aids. 

Your orator shows that said Toledo, Cincinnati & St. Louis Rail- 
road Company, party of the first part to said agreement and defend- 
ant herein, made default in the payment of portions of said debts 
so assumed by it, and that tlrereupon, upon the demand of cred- 

itors interested, said American Loan and Trust Company ad- 
9 vertised and was about to sell at public sale all of said capital 

stock or so much thereof as might be found necessary for the 
payment of said debts; that to prevent the sacrifice of said stock at 
such sale and to prevent the breaking of the continuity of said line 
of railroad from Kokomo to East St. Louis that might result from 
the passing of the capital stock of said Frankfort & State Line 
Railroad Company into other and perhaps adverse hands, the cir- 
cuit court of the United States for the southern district of Illinois, 
upon the petition of William J. Craig, the receiver appointed in the 
suit pending in the said circuit court of the United States for the 
southern district of Illinois, hereinafter mentioned, filed therein on 
the — day of January, 1554, by its decretul order authorized and 
directed said receiver to make and execute receiver's certificates that 
should be a paramount lien on said line of railroad from Kokomo 
to East St. Louis wherewith to pay said debts, to secure which said 
capital stock was so held in trust. 

It was further directed in said order that when said capital stock 
should be so redeemed it should be held by said receiver, subject to 
the order of the court, as further security for the payment of the re- 
ceiver’s certificates so to be issued, and after payment of said certifi- 
cates to remain subject to the further order of the court as to its final 
disposition. 

For greater particularity your orator prays that reference may be 
had to the record of said petition and said order of court as the 
same remain of record in said cause. 

Your orator is advised that, pursuant to said order, the said re- 
ceiver has executed receiver's certificates to an amount equal to the 
debts for which said capital stock was pledged in trust, and has 
effected an arrangement with said creditors by which they have 
accepted said receiver's certificates in satisfaction of their claims, 
and that all the certificates of said capital stock so pledged in trust, 
amounting at par value to $1,800,000, are now in the possession of 
the receiver, pursuant to said order. 

VI. 

Your orator further shows that after the execution of the mort- 
gages hereinabove mentioned, to wit,on or about the Ist day of 
November, 1882, said defendant, The Toledo, Cincinnati & St. Louis 
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Railroad Company, contracted in writing with one Samuel C. Clubb, 
of the city of St. Louis, in the State of Missouri, for the purchase 
from him of a large and valuable parcel of land situated in the city 
of East St. Louis, in the county of St. Clair, in said State of Illinois, 
for its depot, yards, and other terminal uses. Said purchase was 
made at and for the sum of $21,217.30, of which sum said railroad 
company paid in cash down to said Clubb the sum of $8,205. The 
remainder of said purchase-money, to wit, $13,012.30, endorsed by 
the promissory notes of said company, was and is to be paid as fol- 
lows, with interest-at the rate of six per centum per annum, payable 
annually, viz., $5,204.92 on the Ist of November, 1884; $2,602.46 
on the Ist of November, 1885; $2,602.46 on the Ist of November, 
1886, and $2,602.46 on the Ist of November, 1887. Concurrently 
with the payment of said $8,205 and the execution of the notes said 
Samuel C. Clubb, together with his wife, executed and acknowledged 
a deed of conveyance in fee simple to said railroad company for said 
land. By agreement of parties said deed was delivered in escrow 
to one R. J. Lackland, of said city of St. Louis, to be by him held 

until full payment of the remainder of said purchase-money, 
10) and then to be delivered absolutely to said railroad company. 

Said deed is still held in escrow by said Lackland, and for a 
particular description of said land reference thereto is made. The 
interest on said deferred purchase-money up to November 1, 1883, 
has been fully paid. 

On said Ist day of Novetnber, 1882, said Toledo, Cincinnati & 
St. Louis Railroad Company contracted in writing with the Wiggins 
erry Company, a corporation created and existing under the laws 
of the State of Missouri, having its principal office in said city of 
St. Louis, for the purchase from it of a certain other large and valu- 
able parcel of land situate in said city of East St. Louis and in 
said county of St. Clair, Illinois; also for its depot, yards, and other 
terminal uses, together with a right of way for its railroad extend- 
ing from said parcel of land eastwardly about — miles. Said pur- 
chase was made at and for the sum of $36,609.10, of which sum it 
paid in cash down $7,235. The remainder of said purchase-money, 
to wit, $29,574.10, evidenced by the promissory notes of said railroad 
company, Was and is to be paid as follows, with interest at the rate 
of six per centum per annum, viz., $11,749.64 on the Ist day of 
November, 1584, and $5,874.82 on each of the first days of Novem- 
ber of the years 1585, 1886,and 1887. Concurrently with the payment 
of said $7,235 and the execution of the notes said Wiggins Ferry 
Company executed and acknowledged a deed of conveyance in fee 
simple to said railroad company for said land and said right of way. 
sy agreement of parties said deed was also delivered in escrow to 
said Lackland, to be by him held until full payment of the remain- 
der of said purchase-money, and then to* be delivered absolutely to 
said railroad company. Said last-named deed is still held in escrow 
by said Lackland, and for a particular description of said land and 
right of way reference thereto is made. 

The interest on said deferred purchase-money up to November 1, 
1883, has been fully paid. 
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Your orator shows that since the time of said purchases said 
Toledo, Cincinnati & St. Louis Railroad Company has been in con- 
tinuous possession of said parcels of land and right of way, and 
that all the same are essential to the convenient operations of said 
railroad. 


VIL. 


Your orator further shows that the said Toledo, Cincinnati & St. 
Louis Railroad Company has failed to pay the interest on said bonds, 
and has made default therein to all the holders thereof, and said 
company has failed to pay the interest warrants or coupons due 
thereon January 1, 1883, July 1, 1883, and January 1, 1884, and the 
same have ever since said dates, respectively, remained and still re- 
main unpaid, although payment of the same was duly demanded, 
and that said default has continued and said interest has remained 
it arrears for more than six months, and many of the holders of said 
bonds to whom such default has been made, including your orator, 
have requested thesaid trustees to institute the necessary legal proceed- 
ings to foreclose said mortgage and sell the said mortgaged railway 


rome, 


and property and for the appointment of a receiver of said property, 
and to take such other and further steps as may be necessary and 
proper for the protection of the rights of your orator and of the 
other holders of said bonds as said trustees are authorized to take by 
said deed of trust or mortgage. 

Your orator further shows that, although said trustees have com- 
menced their suit for the foreclosure of said mortgage in the circuit 

court of the United States for the southern district of Illinois, 
L] and have herein procured the appointment of a receiver of said 

mortgaged property, yet said trustees have wholly failed and 
omitted to commence any such suit or proceeding within the State or 
district of Indiana, the said defendant, The Central Trust Company of 
New York, insisting that a suit for the purposes aforesaid should be 
commenced in the circuit court ofthe United States for the district of 
Indiana, and said defendant, Thomas A. Hendricks, insisting thatsuch 
suit should be commenced in some court of the State of Indiana; and 
the said Central Trust Company of New York has refused to unite as 
complainant in any suit for such purpose in such State court, and 
said defendant Hendricks has refused to unite as complainant in 
any suit for such purpose in this court. 

That your orator is the owner and holder of twenty-five bonds of 
the issue secured by said deed of trust and mortgage of the par 
value of twenty-five thousand dollars, and is advised and believes 
that the rights and interests of himself and of the other owners and 
holders of such bonds cannot be properly protected and enforced ex- 
cept by a suit in some court of competent jurisdiction within and for 
said State of Indiana or in some court of the United States having 
jurisdiction within and for the district of Indiana, and therefore your 
orator brings this bill on behalf of himself and of all other persons 
in like situation, owners and holders of the bonds secured by the 
mortgage aforesaid. 
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Your orator further shows that the said Toledo, Cincinnati & St. 
Louis Railroad Company, proper corporate action for that purpose 
having first been had, did, on said 25d day of July, 1851, execute 
and deliver to said Central Trust Company of New York and 
Thomas A. Hendricks, as trustees, a certain other indenture of trust 
and mortgage, whereby it granted, bargained, sold,and conveyed 
unto said trustees all the railroad, property, rights, franchises, goods, 
and chattels described or mentioned in the mortgage first set forth 
in this bill and the net income thereof to secure the payment at 
maturity of the principal of three thousand five hundred bonds of 
said Toledo, Cincinnati & St. Louis Railroad Company, known as 
income bonds, 2,500 thereof for $1,000 each, numbered consecutively 
from 1 to 2,500, both inclusive, and 1,000 thereof for $500 each, 
numbered from 1 to 1 OOO, both inclusive, payabl on the Ist day of 
April, 1921, and of such interest upon the said bonds as might be- 
come due thereon, according to the terms of said bonds and of said 
indenture; that it was by said last-mentioned deed of trust and 
mortgage expréssly provided and agreed that interest upon said in- 
come bonds was not to be due or payable except out of net earnings 
of said railroad company applicable to such purpose, and when the 
amount should have been ascertained and declared by the board of 
directors of said last-mentioned company, whose duty it was, by the 
terms of said indenture, in each year during the currency of said 
bonds, beginning with the year 1882,in the month of January, to 
declare what amount, if any, of net earnings had been made during 
the preceding fiscal year which was justly applicable to the payment 
of interest on said income bonds; and such ascertainment of net 
earnings was to be made by deducting from gross income all oper- 
ating expenses, Including rebates, taxes, insurance, rents, interest on 
floating and funded debt and borrowed money, and the payments 
made on the principal thereof, ‘liabilities for interest on the existing 

first-mortgage bonds of the said railroad company, and other 

12 payments, as by reference to said income mortgage will more 

fully and at large appear. 

That the said last-mentioned mortgage was duly recorded in each 
of the counties in which the said first mortgage was recorded, so as 
to constitute a second lien or mortgage upon the railroad and prop- 
erty thereby conveyed. 

Your orator further shows, on information and belief, that three 
thousand five hundred of said bonds so secured as aforesaid by said 
second or income mortgage have been issued and disposed of by 
said ‘Toledo, Cincinnati & St. Louis Railroad Company and are now 
in the hands of divers persons as owners thereof, whose names are 
unknown to your orator. ; 

Your orator further shows that no interest has become or is now 
due or payable on said income bonds under the terms thereof and 
of said second mortgage, owing to insufficieney of earnings, but that 
the principal of said income bonds issued a8 aforesaid is a lien upon 
said property, rights, franchises, ete., of said Toledo, Cincinnati & 
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St. Louis Railroad Company described in said mortgage next after 
the first mortgage hereinbefore described. 

Your orator further shows that the same error existed in respect 
to said last-mentioned income mortgage, as hereinbefore stated, with 
respect to said first mortgage, in that the name of the county of Mont- 
gomery, Illinois, was inadvertently omitted from the description of 
said railroad contained in said income mortgage, and that on or 
about said 17th day of August, 1881, the said railroad company, in 
order to secure the payment of the principal and interest of the said 
issue of income bonds and in order to correct the error aforesaid, 
made, executed, and delivered to said trustees a certain other instru- 
ment in writing, bearing date on said last-mentioned day, convey- 
ing to said trustees, in trust for the purposes provided in and by said 


-income mortgage, all and singular that part of the said railroad 


which is situated in and extends through the county of Montgomery, 
in the State of Illinois, together with its equipments and appendages 
and the net income thereof, all of which by reference to said last- 
mentioned instrument will more fully and at large appear. 

[X. 

Your orator further shows that in or about the month of February, 
1882, the said corporation, kuown as the Toledo, Cincinnati & St. 
Louis Railroad Company (of Indiana and Illinois), a corporation of 
the. said States of Indiana and I|linois, and a certain other corpora- 
tion known as the Frankfort, St. Louis & Toledo Railroad Company, 
claiming to be a corporation of the State of Indiana, and a corpora- 
tion known as the Toledo, Delphos & Burlington Railroad Company, 
organized under the laws of Ohio and Indiana, entered into an 
agreement with each other whereby said several corporations under- 
took, under the name of the Toledo, Cincinnati & St. Louis Railroad 
Company, to consolidate and unite all the lines of railroad of the 
Toledo, Delphos & Burlington Railroad Company with the lines of 
railroad of the Toledo, Cincinnati & St. Louis Railroad Company 
(of Indiana and Illinois), including said railroad ‘mortgaged as 
aforesaid, and of the Frankfort, St. Louis & Toledo Railroad Com- 
pany, at their respective points of connection, and to consolidate the 
capital stock of the said respective companies under the laws of 

Ohio, Indiana, and I\linois, and to transfer to and vest in said 
13 consolidated company, under the name of the Toledo, Cin- 

cinnati & St. Louis Railroad Company, all the powers, priv- 
ileges, immunities, and property, real, personal, and mixed, belong- 
ing to the respective companies parties to said agreement or con- 
sclidation, said consolidated company expressly recognizing and 
affirming the said several mortgages hereinbefore mentioned and 
the said bonds and coupons secured thereby and assuming payment 
of the same. 

And your orator further shows that the said company formed by 
said last mentioned consolidation, and known as the Toledo, Cin- 
cinnati & St. Louis Railroad Company, had or claimed to have the 
power to and did construct or maintain and operate a railroad from 
the city of Toledo, in the State of Ohio, to the town of Delphos, in 
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said State, and thence through the States of Indiana and Illinois 
into the city of East St. Louis, in Illinois, including the said rail- 
road mortgaged as aforesaid, and from said town of Delphos to 
Dayton, Ohio; and also a railroad from Dayton to Wellston, Jack- 
son county, Ohio, and thence to Gallipolis, Gallia county, Ohio, and 
a branch to a point at or near Ironton, Ohio; and also the railroad 
formerly of the Iron Railroad Company in Lawrence county, Ohio, 
with a branch extending: from a point near Shakertown, Ohio, to a 
point at or near Lebanon, Ohio, to wit, Dodds, Warren county, Ohio, 
anda branch from Mercer to Shanesville, Ohio; and that on or 
about the 5th day of May, 1883, the said Toledo, Cincinnati & St. 
Louis Railroad Company entered into a further agreement of con- 
solidation with two corporations, organized under the laws of the 
State of Ohio, known respectively as the Cincinnati Northern Rail- 
way Company and the Spring Grove, Avondale & Cincinnati Rail- 
way Company, the first-named company owning or being engaged 
in constructing a railroad from Cincinnati, Ohio, to Waynesville, 
Warren county, Ohio, and the second-named company being the 
owner of a line of railroad from a point in Cincinnati to Spring 
Grove Cemetery, Hamilton county, Ohio, which had_ theretofore 
been leased to said Cincinnati Northern Railway Company, whereby 
suid three corporations undertook to consolidate and unite all their 
said lines of railroad and to consolidate the capital stock of the said 
respective companies under the laws of Ohio, and to transfer to and 
vest In the said new consolidated company, under the name of the 
Toledo, Cincinnati & St. Louis Railroad Company, all the powers, 
privileges, immunities, and property, real, personal and mixed, be- 
longing to the respective companies parties to said agreement of 
consolidation, said consolidated company expressly recognizing 
and affirming the said several mortgages hereinbefore mentioned 
and the said bonds and coupons secured thereby and assuming 
payment of the same, the capital stock of said new consolidated 
company to be thirty millions of dollars, of which eleven millions 
was to be preferred stock and the balance thereof to be common 
stock. 

Your orator further shows that he is informed and believes that 
said several agreements of consolidation were acted upon by said 
companies from said respective dates, and that said consolidated 
company has failed to pay the bonds or coupons as to which default 
has been made as aforesaid or any thereof. 

| X. 

Your orator further shows that it is claimed by the said last-men- 

tioned consolidated company that it owns, by virtue of saidjlast- 

mentioned consolidation, all the aforesaid property, rights, 
14 franchises, and assets of the said Toledo, Cincinnati & St. 

Louis Railroad Company, which executed the two several 
mortgages aforesaid, and that the same have become subject to the 
debts and liabilities of said consolidated company, but your orator 
says that whatever rights, if any, in or to the same the said last 
consolidated company acquired by virtue of said consolidation the 
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same are subject and subordinate to the several mortgages herein- 
before stated, and that the railroad, property, franchises, rights, and 
assets embraced in and covered by said mortgages are not, nor were 
they at the time of said last consolidation, of more than sufficient 
value to pay the amount of all the bonds and interest secured thereon 
by the several mortgages hereinbefore mentioned. 

Your orator further shows that several of the constituent compa- 
nies forming thesaid consolidated corporation known as the Toledo, 
Cincinnati & St. Louis Railroad Company heretofore executed 
various mortgages on the lines of railway and propertv owned by 
them, respectively, to the defendant, The Central ‘Trust Company of 
New York, as trustee, which said mortgages cover in the aggregate, 
as your orator is informed and believes, substantially all of the 
property of said last consolidated company, known as the Toledo, 
Cincinnati & St. Louis Railroad Company; that default has been 
made in the payment of interest on all the bonds secured thereby, 
except income bonds, and that said mortgages are as follows: 

1. First mortgage: Toledv, Delphos & Burlington Railroad Com- 
pany to Central Trust Company, as trustee, dated January 17, 1880, 
to secure $1,250,000 of bonds, and covering the main line of said 
railroad from Toledo to Kokomo. 

2. First mortgage (terminal trust): Toledo, Delphos & Burlington 
Railroad Company to Central Trust Company, as trustee, dated June 
21, 1880, to secure $250,000 of bonds, and covering property in 
Toledo. 

3. First mortgage: Toledo, Delphos & Burlington Railroad Com- 
pany to Central Trust Company, as trustee, dated July 1, 1880, to 
secure $1,000,000 of bonds, and cove ring Dayton Division from Del- 
phos to Dayton. 

4. First mortgage: Toledo, Delphos & Burlington Railroad Com- 
pany to Central Trust Company, as trustee, dated May 16, 1881, to 
secure S250. 000 of bonds. and covering Cincinnatl Division from 
Shakertown to Lebanon, Ohio 

5. First mortgage: Toledo, Delphos & Burlington Railroad Com- 
pany to Cent ‘al Trust Company, as trustee, dated May 16, ISSI, to 
secure ‘$2,250,000 of bonds, and covering Southeastern Division from 
Dayton to a point at or near [ronton. 

6. First mortgage: Iron Railroad Company to Central Trust 
Company of New York, as trustee, dated August 1, 1881, to secure 
$500,000 of bonds, and covering lines in Lawrence county, Ohio. 

7. First mortgage: Cincinnati Northern Railway Company to 
Central Trust Company, as trustee, dated October 1, 1580, to secure 
$1,000,000 of bonds, and covering line from Waynesville to Cincin- 
nati. 

8. First mortgage: Spring Grove, Avondale & Cincinnati Rail- 
way Company to Central Trust Company, as trustee, dated May 25, 
1881, to secure $1,000,000 of bonds, and covering line from Cincin- 
nati to Spring Grove cemetery. 

%. The mortgage particularly described in the second paragraph 
of this bill. 
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15 Your orator further shows that there are also other mort- 


gages held by the defendant, The Central Trust Company of 


New York, as trustee, and made by said several constituent railroad 
companies other than’ said Spring Grove, Avondale & Cincinnati 
Railway Company, to secure income bonds, which are junior to the 
several first mortgages hereinbefore recited and which are liens upon 
the aforesaid divisions, respectively, except that embraced in and 
covered by said terminal trust mortgage; that the said defendant, 
The Central Trust Company of New York, has commenced in courts 
of competent jurisdiction proper proceedings or suits in equity to 
foreclose the said several mortgage liens and to procure the appoint- 
ment of a receiver of each of said separate lines covered by said re- 
spective mortgages, and that a receiver of said lines has been duly 
appointed by the several courts in which said suits are pending, 
and your orator is advised and believes that it wiil be for the in- 
terest of all the parties concerned that an order should be made by 
this court extending such receivership to this suit; that said Toledo, 
Cincinnati & St. Louis Railroad Company is hopelessly insolvent ; 
that the defendant, Grenville D. Braman, has filed a bill in this 
court claiming to have some interest in the railroad and property 
hereinbefore described, and is for that reason joined as a defendant 
in this suit. . 
Wherefore, and forasmuch as your orator 1s remediless in the 
premises at and by the rules of the common law and can have re- 
lief only in a court of equity, to the end, therefore, that the said 
defendants herein may ‘be required to make answer, respectively, to 
all and singular the matters hereinbefore stated and charged as 
fully and particularly as if the same were here repeated and they 
thereunto particularly interrogated, but not under oath, answers 
under oath being hereby expressly waived; that the said first mort- 
gage may be adjudged and declared to be and. to constitute a first 
lien upon the said line of railway of the Frankfort & State Line Rail- 
road Company, and that the rights and interests of said trustees and 
of the holders of the bonds and coupons secured by said mortgage 
in and to the said last-mentioned line of railway and in and to the 
capital stock of said last-mentioned railway company may be ascer- 
tained, decreed, and determined ; that the said mortgaged prop- 
erty, including said line of railway of the Frankfort & State Line 
Railroad Company and said capital stock and the rights and prop- 
erty described in the sixth paragraph of this bill, may be sold at a 
judicial sale thereof, free from the claims of all parties hereto or of 
all persons whose interests are in any manner represented by any 
party hereto, under the decree of this honorable court and upon 
such terms and conditions as to the court shall seem meet and 
proper; that each and all of said defendants and all persons in like 
situations with them or any of them, and al! other persons élaim- 
ing or to claim by, from, or under them or any of them may from 
and by said sale be absolutely barred and foreclosed of and from all 
right and equity of redemption of, in, and toany and all of the prop- 
erty mentioned and described in this bill; that an account may be 
had and taken of the bonds secured by the said several mortgages 
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of the said Toledo, Cincinnati & St. Louis Railroad Company, and 
of the ammount due on said first-mortgage bonds for principal and 
interest, and of the amount due upon said income mortgage bonds ; 
that out of the proceeds of such sale there may be paid the cost 
and expenses thereof and the amount of principal and interest 

due upon the. said first-mortgage bonds and coupons; 
16 that the balance, if any, of said proceeds of sale, 

the amount of said second mortgage or income bonds 
may be paid to said trustees for the holders of bonds secured by 
said income mortgage, and that if such proceeds be insufficient 
for the purposes aforesaid that the said defendants, The Toledo, 
Cincinnati & St. Louis Railroad Company of Illinois and The To- 
ledo, Cincinnati & St. Louis Railroad Company of Ohio, Indiana, 
and Illinois and each of them may be adjudged to be liable and 
may be required to pay to said trustees the amount of any deficiency 
which may remain after the application of said proceeds in the man- 
ner aforesaid ; that pending this suit a receiver may be appointed 
according to the course and practice of this court, with the usual 
powers of receivers in like cases, of all and singular of the mortgaged 
property and premises, and the property, franchises, equitable inter- 
ests, things in action, effects, moneys, receipts, bills, incomes, earn- 
ings, rights, privileges, and immunities of said company connected 
with or relating to said mortgaged premises, and of all the rolling 
stock, machinery, equipment, and other property incident to the 
saine; that said several railroad corporations may be ordered and 
directed to transfer and deliver to said receiver all the property, real 
and personal, and all contracts, records, and papers, bills, books of 
account, deeds, evidences, and muniments of title of or pertaining to 
said railroad in their respective hands or possession, and that said 
receiver may be authorized and directed to maintain and operate 
said railroad and to keep the same in proper repair and to receive, 
collect, and preserve all the property, assets, and income mentioned 
or described and included in said first mortgage of said Toledo, Cin- 
cinnati & St. Louis Railroad Company, and that such other orders 
or directions may be made in respect to said receivership as may be 
equitable and proper; that an injunction may issue restraining the 
defendants and each of them from interfering with, transferring, 
selling, or disposing of any of the said mortgaged property, and from 
taking possession of, levying upon, or attempting to sell the same or 
any part thereof, and that your orator may have such other or 
further relief as the nature of the case may require and to your hon- 
ors seem meet— 

May it please your honors to grant unto your orator a writ of sub- 
peena, to be directed to the said defendants, The Toledo, Cincinnati 
& St. Louis Railroad Company of Illinois, The Toledo, Cincinnati & 
St. Louis Railroad Company (of Ohio, Indiana, and Illinois), The 
Central Trust Company of New York, Thomas A. Hendricks, The 
Frankfort & State Line Railroad Company, and Grenville D. Bra- 
man, thereby commanding them and each of them, at a certain 
time and under a certain penalty therein to be named, to be and ap- 
pear before your honors in this honorable court and then and there 
3—270 
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severally to answer all and singular the matters aforesaid (but not 
under oath), and to stand to, abide, and perform such other or 
further orders and decrees therein as to your honors shall seem 
meet. 

EDWARD F. LEONARD, 

By C. W. FAIRBANKS anpb 
EDWARD DANIELS, 
His Solicitors. 


17 And afterwards, to wit, at the May term of said court, on 

the 2d day of July, 1884, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


KpwARD I. LEONARD 
i? 7 
ri’ ra ‘ . ‘ No. 751 1. 
fue ‘ToLtepo, Cincinnati & Str. Louris Rartroap Com- 
PANY et al. 


and 


Tue CentraL Trust Company oF New YorkK 


v. lo. woen 
Tue ToLepo, Cincinnati & Sr. Louts Rartroap Com- | No. 7510. 
PANY et al. } 

Come now the complainants in the two above-entitled causes, by 
their respective solicitors, and by agreement it is hereby ordered that 
the said two causes be, and they hereby are, consolidated, and that 
they be carried on hereafter as one cause under the name and title 
of the cause first above mentioned. 


And afterwards, to wit, at the May term of said court, on the 3d 
day of June, 1885, before the Honorable William A. Woods, judge 
as aforesaid of said court, the following further proceedings in the 

above-entitled cause were had, to wit: 
18 Come now the complainants, by counsel, and upon their 
motion it is ordered that the matters in controversy herein 
be, and the same are hereby, referred to William P. Fishback, Esq., 
master in chancery, to take the testimony thereon and report the 
same to this court, together with his conclusions of law thereon, with 
all convenient speed. 


And afterwards, to wit, at the May term of said court, on the 23d 
day of June, 1885, before the Honorable William A. Woods, judge 
as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: ; 

Comes now the Frankfort and State Line Railroad Company, by 
Harris and Calkins, its solicitors, and files its answer herein in the 
words following, to wit: 

The said defendant, The Frankfort and State Line Railroad Com- 
pany, reserving all manner of exceptions and objection to the many 
errors and insutticiencies in the bills of complaint and each of them 
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of the said complainants in the above-entitled consolidated causes, 
for answer thereunto, or to so much and such parts thereof as it is 
advised it is material for it to make answer unto, answering, says: 

That the said defendant, The Frankfort and State Line Railroad 
Company, is a corporation duly organized and existing under and 
by virtue of the laws of the State of Indiana, and that it is the owner 

of a line of railroad beginning at the town of Frankfort, in 
19 the county of Clinton, and running thence westerly to the 
State line dividing the States of Indiana and Illinois. 

Said defendant further says that before and during the construc- 
tion of the line of railway of said Frankfort and State Line Railroad 
Company from Frankfort, in Clinton county, Indiana, to the west 
line of the State of Indiana, in Vermillion county, the promoters of 
said railroad company secured a large amount of local aid by way 
of subscription and by way of tax voted by the townships, towns, 
and cities through which the said line passed. 

That the defendant is informed and believes, and therefore states 
the fact to be, that the sum of about one hundred and seventy-five 
thousand dollars was thus raised for the purpose of building said 
line of railway, and that said sum was subscribed and voted as afore- 
said upon condition and in consideration of stock of said company 
to the amount thereof being issued to the persons, townships, cities, 
and towns by which the same was so subscribed and voted, and it 
avers that said stock to said amount was accordingly so issued and 
is now outstanding. 

Said defendant further avers that the sum of about twenty-five 
thousand dollars of its capital stock was given and issued to various 
persons in payment for the right of way of its railroad and for ties 
and other materials furnished in the construction of its railroad, 
all of which is now outstanding and which constitutes, together with 
the stock issued on account of local aid and subscription, about the 

sum of two hundred thousand dollars, which in and by the 
20 contract in the bills of complaint mentioned between this 

defendant and the Western Construction Company was re- 
served and not turned over to said construction company. 

That the residue of the capital stock of said company, to wit, 
$1,800,000, was issued and turned over by this defendant to the 
Western Construction Company on the completion of its railroad as 
and for a part payment of the construction of said road by said con- 
struction company. 

And said defendant denies that it was ever in any way consoli- 
dated with or became a part of the Toledo, Cincinnati and St. Louis 
Railroad Company or any other company. 

The defendant admits that it was agreed between it and said 
Western Construction Company that said construction company 
should receive all of the capital stock of said railroad company ex- 
cept the aforesaid two hundred thousand dollars thereof in consid- 
eration that such construction company would build its line of rail- 
road between the points aforesaid. 

Said defendant admits that it was the original understanding 
between it and the said Western Construction Company that the 
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said construction company should receive from it its bonds secured 
by mortgage on its line of road to the amount of $10,000 dollars per 
mile in part payment for the construction of its said railroad, but it 
says said bonds and mortgage were never made, executed, or deliv- 
ered to the said Western Construction Company, nor was there any 

agreement ever made between this defendant and the said 
21 Toledo, Cincinnati and St. Louis Railway Company whereby 

the bonds of said last-named company were to be issued and 
given to the said Western Construction Company in lieu and stead 
of the bonds by it agreed to be issued and delivered. 

The defendant admits that, as matter of fact, it never did issue 
or deliver its bonds and mortgage to the Western Construction 
Com pany or to any other person or persons in pursuance of said under- 
Standing and agreement aforesaid ; and the defendant says that of 
right it ought not to have issued the same, because the said Toledo, 
Cincinnati and St. Louis Railway Company received all of the aid 
voted and donated along said line, which amounted in the aggre- 
gate sum to two hundred thousand dollars; that said sum, together 
with the stock of this defendant used in manner as aforesaid to the 
aggregate amount of about two hundred thousand dollars, and the 
further sum of $1,800,000 of its capital stock so delivered to the 
said Western Construction Company as aforesaid, was sufficient and 
ample to build and construct said railroad between the points afore- 
said; that there is now due and owing for the construction of said 
railroad about thesum of forty thousand dollars, which when paid 
will leave the road clear and free of debt. 

This defendant admits that the said sum of $1,800,000 of the cap- 
ital stock of said defendant agreed to be issued to the Western Con- 
struction Company was, at the time and under the contract in 

the bill of complaint mentioned, issued by said railroad 
22 company and delivered to the Loan and Trust Company, as 

in the bill of complaint mentioned, subject to the trusts and 
for the benefit of said Toledo, Cincinnati and St. Louis Railway 
Company, for the benefit of the debts mentioned, and is now held 
subject to such trusts by the receiver in this action; but said de- 
fendant says that said $1,800,000 of capital stock aforesaid ought not 
to be.held for the payment of the debts mentioned in the said bills 
of complaint for all the sums therein named, but only for about 
forty thousand dollars thereof, because it says the residue of said 
debts did not accrue upon or in the construction and building of its 
said railroad, but accrued and were made for the building of the 
railroads of other companies; and the defendant therefore says that 
said $1,800,000 of stock should be delivered to the said Western Con- 
struction Company or to its assigns whenever the said sum of forty 
thousand dollars is paid. 

Said defendant shows to the court that it was the original inten- 
tion of the promoters of the Frankfort and State Line Railroad Com- 
pany to make it a constituent part of the continuous line of railway 
extending from Toledo, in the State of Ohio, to East St. Louis, in 
the State of Illinois, but it denies that it was the intention of the 
promoters and stockholders of its said railroad to consolidate its 
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property and franchises with other lines of railroad forming con- 

nection therewith or with said Toledo, Cincinnati and St. Louis 

Railway Company, but, on the contrary, in all the arrange- 

23 ments and contracts made between said connecting roads any 

consolidation was expressly and purposely excluded there- 

P from, and the defendant never agreed or consented to any agree- 

ment or arrangement of or for consolidation whereby its property 

or franchises were in any way to be merged into any other corpora- i 

tion, or whereby its property became or was to become in any way | 

) mortgaged to secure the bonds or indebtedness of any other railroad 
; company. 

On the contrary, it avers the fact to be that it was the purpose and 
intention of the consolidated line known as the Toledo, Cincinnati 
and St. Louis Railway Company to make the line of the Frankfort 
and State Line Railroad Company a part of the continuous line of 
railroad operated by said first-named company between the points 
before mentioned by obtaining the control and ownership of the 
majority of its capital stock, or by such other means as might be 
mutually agreed upon. For that purpose the agreement in the bills 
of complaint whereby the stock of ‘this defendant was turned over 
to the Loan and Trust Company for the benefit of the Toledo, Cin- 
cinnati and St. Louis Railway Company, as in the bills of complaint 
mentioned, was made and consum-ated, it being the object and pur- 
pose of said arrangement of said last-named company to get control 
of and use the defendants’ line as a part of its continuous line with- 
out making any consolidation therewith. 

And, to further consum-ate and carry out the purposes and 
24 intentions last aforesaid, the defendant avers that it was agreed 
by and between it and the said Toledo, Cincinnati and St. 
Louis Railway Company that this defendant should lease its railroad 
to said last-named company for the term of — years at the nominal 
consideration and price of one dollar per year, and said lease was, 
in fact, prepared and drawn in writing but was never executed or 
delivered, but said last-named railroad company entered into posses- 
sion of defendants’ railroad with the distinct understanding that it 
was to lease its railroad and operate it as a leased line in connection 
with its other line of railroad between Toledo and East St. Louis. 

The defendant further says that if said Toledo, Cincinnati and 
St. Louis Railway Company did not receive a sum sufficient from 
taxes and local aid and other donations along the line of defend- 


pe 


a” ants’ railroad to fully construct and build the same that it may have 
ae advanced of its own moneys a sum sufficient to finish the construc- 


tion and building of defendants’ railroad, less the amount now owing, 
but did so without requiring or exacting any mortgage of this de- 
fendant to secure the money so advanced (if any was advanced) and 
relied solely upon the controlling interest which said company had 
arranged to acquire, and which it did afterwards attempt to acquire, 
by obtaining the ownership and control of the said $1,800,000 of 
stock, but whether said sum so advanced were the proceeds of its 
bonds or any of them secured by the mortgage in the bills of com- 
plaint mentioned, the defendant is not informed and therefore 
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25 does not admit, but it avers that the Toledo, Cincinnati and 

St. Louis Railway Company did not intend to include in said 
mortgage the property and franchises of this defendant, but, on the 
contrary, said property and franchises were purposely excluded from 
said mortgage, and the same was only intended to embrace the prop- 
erty and franchises of the Toledo, Cincinnati and St. Louis Railway 
Company. 

And the defendant further shows to the court that the consolidated 
company known as the Toledo, Cincinnati and St. Louis Railway 
Company was made up and formed by the consolidation of various 
railroad companies forming connections between Toledo and East 
St. Louis aforesaid, among which was a separate railroad corpora- 
tion known as the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, which said company was organized under the laws of this 
State for the purpose of building a railroad between Frankfort, in 
Clinton county aforesaid, westwardly to the State line between IIli- 
nois and Indiana on a parallel line with the line of defendant’s 
railroad. 

That said Toledo, Cincinnati and St. Louis Railroad Company 
never did any work in and about constructing its railroad, and ex- 
isted wholly as a “ paper line;” that when said defendant, Toledo, 
Cincinnati and St. Louis Railway Company, was formed by the con- 
solidation of. various connecting lines of railroad the said Toledo, 
Cincinnati and St. Louis Railroad Company was one of the connect- 

ing links in its consolidation, and served to make on paper a 
26 through line and continuous franchise from Teledo to East 

St. Louis, and that said consolidated company known as the 
Toledo, Cincinnati and St. Louis Railway Company never pur- 
ported or pretended to take in the railroad of this defendant as a 
constituent part of such consolidation, but the link between Frank- 
fort and the State line aforesaid was supplied by consolidating with 
the “paper line” known as the Toledo, Cincinnati and St. Louis 
Railroad Company aforesaid, upon which the mortgage and bonds 
in this suit were executed ; and defendant says the mortgage and 
bonds in suit were not imposed upon the property and road of this 
defendant ; all of which facts the defendant is ready to verify. 

Wherefore the defendant asks and prays that it may be dismissed 
hence without costs; and it will ever pray, &c. 

JAS. H. RICE, 
President of the F. & S. L. R. R. Co. 
HARRIS & CALKINS, 
Solicitors for said R’y Co. 


27 And afterwards, to wit, at the May term of said court, on 
the 24th day of October, 1885, before the Honorable William 

A. Woods, judge as aforesaid of said court, the following further 

proceedings in the above-entitled cause were had, to wit: 

Come now Harris & Calkins and Winters, solicitors for Frank- 
fort and State Line Railroad Company, and Smith and Chapman 
and Col. A. W. Hendricks, solicitor- for the Central Trust Company, 
trustee, and J. M. Butler, for J. M. Quigley et al., bondholders’ com- 


a ALN ARAN eee 


EDWARD F. LEONARD ET ATI. 


mittee, and by consent it is ordered that the evidence in the matter 
of the issues joined upon the answers of said Chapman, Smith, and 
Frankfort and State Line Railroad Company to the bill of com- 
plaint in said causes 7814 and 7815, consolidated, be closed within 
six days from and after this 24th day of October, 1885; and by like 
consent it is further ordered that William P. Fishback, master, re- 
port to this court the evidence taken before him in said matter 
upon said issues, without reporting any findings or conclusions of 
law thereon, said evidence to be so reported to this court immedi- 
ately after the closing of the taking of said evidence. 


And afterwards, to wit, at the May term of said court, on the 
2d day of November, 1885, before the Honorable William 
28 A. Woods, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, 

to wit: : 

And at the same time come the complainants, by counsel, and 
file their replication to the answer of the Frankfort & State Line 
Railroad Company herein in the words following, to wit: 

These repliants, reserving all advantage of exception, etc., for re- 
‘lication to said answer say they will aver and prove their said 
bills to be true and sufficient in law to be answered unto, and that 
the said answer of said defendant is untrue and insufficient to be 
replied unto, without this, that any other matter or thing in said 
answer contained material in law to be replied unto is true; all 
which matters these repliants are and will be ready to aver and 
prove, and they humbly pray as in and by their said bill they have 
already prayed. 

BUTLER, STILLMAN & HUBBARD, 
BAKER, HORD & HENDRICKS, 
Sol’s & Counsel for Central Trust Co. 
. W. FAIRBANKS, 
t. DANIELS, 
Sol’s & Counsel for E. F. Leonard. 


». 


29 And afterwards, to wit, at the November term of said court, 

on the 12th day of November, A. D. 1885, before the Honor- 
able Walter Q. Gresham and the Honorable William A. Woods, 
judges as aforesaid of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come now The Central Trust Company of New York, by Butler, 
Stillman and Hubbard and Baker, Hord and Hendricks, its solicit- 
ors in this behalf, and said Edward T. Leonard, by C. W. Fairbanks 
and E. Daniels, his solicitors, and said James M. Quigley, Halsey J. 
Boardman, and Warren D. Hobbs (successor to Charles W. Pierce), 
by McDonald, Butler and Mason, their solicitors, and the Toledo, 
Cincinnati and St. Louis Railroad Company of Ohio, Indiana, and 
Illinois, and the Toledo, Cincinnati and St. Louis Railroad Company 


of Indiana and Illinois, by Henry D. Hyde, their solicitor, and the 


Frankfort and State Line Railroad Company, by Harris and Calkins, 
its solicitors, and John E. Smith and Elverton R. Chapman, by 
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Harris and Calkins and T. Winter, their solicitors, and The Farm- 

ers’ Loan and Trust Company, by Turner, Lee and McClure, 
30 its solicitors, and said Thomas A. Hendricks,in his own proper 

person; and said Grenville D. Braman, being three times 
audibly called, comes not, but herein makes default; and, it appear- 
ing that he had duly entered his appearance as defendant on August 
13th, 1884, it is ordered and adjudged that the matters and things 
in the bill of complaint mentioned be as to him taken as true and 
confessed. 

And this cause now coming on to be heard is set down for hearing 
and final decree upon said bills of complaint and the exhibits there- 
with filed and the answers of said defendants, respectively, and upon 
the evidence taken and reported to this court by the master, as also 
the original mortgages in the bill of complaint mentioned and the 
master’s reports herein; and the court, having heard the same and 
the argument of counsel and being sufficiently advised, finds that all 
the material averments of said bills of complaint and said cross-bill 
of the Farmers’ Loan and Trust Company are true, and thai the 
equity of this cause is with said complainants. 

First. And the court particularly finds from the pleadings, 
exhibits, and evidence aforesaid that heretofore, to wit, on 
and prior to the first day of Junuuary, 1879, there existed 

under the laws of the State of Indiana a corporation 
3 known as the Frankfort and Kokomo Railroad Company, 

owning a line of railroad extending from the city of Frank- 
fort, in the county of Clinton, to Kokomo, in the county of Howard, 
all in the State of Indiana, being about twenty-five miles in length ; 
that on or about said last-named day said company executed and 
issued its certain two hundred first-mortgage corporate bonds for 
the sum of one thousand dollars each, payable on the first day of 
January, 1909, bearing interest at the rate of seven per cent. per 
annum, payable semi-annually, on the first days of January and 
July of each year, with a proviso in each of said bonds that in ease 
of non-payment of any half-yearly instalment of interest and the 
continuance of such default for six months the principal of such a 
bond should become presently due and payable; that at the same 
time, to secure the payment of the principal and interest of said 
bonds, said Frankfort and Kokomo Railroad Company executed, 
acknowledged, and delivered to said Farmers’ Loan and Trust Com- 
pany its certain deed of trust or mortgage upon its said line of rail- 

road extending from said city of Frankfort to Kokomo, In- 
o2 diana; that on or before the commencement of this suit one 

hundred and thirty of the said two hundred bonds were 
taken up and cancelled by the exchange therefor of that number of 
the bonds of said Toledo, Cincinnati, and St. Louis Railroad Com- 
pany of Indiana and Illinois, hereinafter mentioned, and the re- 
mainder thereof, to wit, seventy, are outstanding, in the hands of 
divers holders; that default has been made in the payment of the 
half year’s interest on said seventy bonds which fell due on the Ist 
day of July, 1888, and in the payment of each subsequent instal- 
ment of interest thereon; that there is now due and owing, as prin- 
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cipal and interest on said seventy bonds, to said Farmers’ Loan and 
Trust Company, as trustee for the holders of said bonds, the sum of 
eighty-five thousand one hundred and eight dollars and twelve 
cents. | 
Second. And the court further finds that afterwards said Frank- 
fort and Kokomo Railroad Company became consolidated with cer- 
tain other railroad companies of the States of Indiana and Illinois 
under the name of the Toledo, Cincinnati and St. Louis Railroad 
Company of Indiana and Illinois; that said consolidated corpora- 
tion was created and organized for the purpose of construct- 
33 ing, owning, and operating a line of railroad between a con- 
nection with a certain other railroad known as the Toledo, Del- 
phos and Burlington railroad, in the city of Kokomo, Howard county, 


in the State of Indiana, and extending thence through the counties 


of Howard, Clinton, Tippecanoe, Montgomery, Fountain, Parke, and 
Vermillion, in the State of Indiana, and the counties of Vermillion, 
Edgar, Douglass, Coles, Cumberland, Shelby, Lafayette, Bond, Madi- 
son, and St. Clair, in the State of Illinois, to the city of East St. 
Louis, in St. Clair county, Illinois. 

That it was the purpose and intention of the directors and stock- 
holders of said The Toledo,Cincinnati and St. Louis Railroad Com- 
pany of Indiana and Illinois to obtain, through a connection or union 
of the road of said last-named company with said Toledo, Delphos, 
and Burlington railroad, a continuous line of railroad extending 
from the city of ‘Toledo, in the State of Ohio, to said city of East St. 
Louis, in the State of Illinois 

That afterwards, to wit, on the 25rd day of July, 1881,said Toledo, 
Cincinnati and St. Louis Railroad Company of Indiana and Illinois 

executed under its corporate seal its three thousand negotiable 
34 corporate bonds for the sum of one thousand dollars each, 

dated the 25rd day of July, 1881, payable in gold coin of the 
United States on the Ist day of July, 1921, with interest at the rate 
of six per cent. per annum, payable semi-annually, on the Ist days 
of January and July of each year, in gold coin, at the city of New 
York or in London, England, each of said bonds having interest war- 
rants or coupons for thirty dollars each for payment of interest. 

That, to secure the payment of the interest and principal of all 
said bonds equally and without preference, said Toledo, Cincinnati 
and St. Louis Railroad Company of Indiana and Illinois did, on 
said 23rd day of July, 1851, execute and deliver to the complainant, 
The Central Trust Company of New York, and the defendant, 
Thomas A. Hendricks, as trustees for the holders of said bonds, its 
certain indebtedness of trust and mortgage, whereby it granted, 
conveyed, and confirmed to said trustees, their heirs or successors, 
forever, in trust, all and singular the line of railroad of said party 
of the first part as the same then was or might thereafter be con- 

structed between a connection with the Toledo, Delphos aud 
35 Burlington railroad in the city of Kokomo, Howard county, 
State of Indiana, and extending thence through the counties 
of Howard, Clinton, Tippecanoe, Montgomery, Fountain, Parke, and 
Vermillion, in the State of Indiana, and the countiesof of Vermil- 
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lion, Edgar, Douglass, Coles, Cumberland, Shelby, Favette, Bond, 
Madison, and St. Clair, in the State of Illinois, to the city 
of East St. Louis, in St. Clair county, Illinois, being about two 
hundred and seventy miles in length, together with all and singular 
the right of way, road-bed made or to be made, its track, laid or to 
be laid, between the terminal points aforesaid, together with all the 
stations, depot grounds, rails, fences, bridges, sidings, engine-houses, 
machine shops, buildings, erections in any way then owned or to 
be thereafter acquired or then or thereafter appertaining unto said 
described line of railroad between said points, together with all ma- 
chinery, supplies, tools, and fixtures then or at any time thereafter 
held, owned, oracquired by the said Toledo, Cincinnati and St. Loyis 
Railroad Company for use in connection with its line of railroad 

aforesaid between said points; and all its depot grounds, yards, 
36 sidings, turn-outs, sheds, machine shops, leasehold rights 

then and thereafter owned by the said Toledo, Cincinnati, 
and St. Louis Railroad Company in connection with its line of rail- 
road aforesaid between said points, together with all and singular 
the powers and franchises thereto belonging, and the tolls, income, 
and revenue to be received or derived therefrom. 

That said indenture of trust or mortgage was conditioned for the 
punctual payment of each instalment of interest and the principal 
of all said three thousand bonds as the same should, respectively, 
mature. 

That on said 23rd day of July, 1881, said Toledo, Cincinnati and 
St. Louis Railroad Company of Indiana and Illinois executed to the 
same trustees a certain other indenture of trust and mortgage, 
whereby it granted and conveyed to said trustees in trust all the 
railread, property, rights, franchises, goods, and chattels described or 
mentioned in the above-described mortgage and the net income 
thereof to secure the payment at maturity of the principal of its 
three thousand five hundred other corporate bonds known as in- 

come bonds, 2,500 thereof for one thousand dollars each and 
od one thousand thereof for five hundred dollars each, payable 

on the Ist day of April, 1921, and of such interest on said 
bonds as might become due thereon according to the terms of said 
bonds and indenture; that it was by said last-mentioned indenture 
expressly agreed that interest upon said coupons was not to be due 
or payable except out of net earnings of said railroad company ap- 
plicable to such purpose. 

That at the time of the execution and delivery of said two in- 
dentures of trust and mortgage the railroad of said Toledo, Cincin- 
nati and St. Louis Railroad Company extended and still extends 
through the county of Montgomery, in the State of Illinois, in addi- 
tion to the counties named in said indenture, but that the name of 
said county was inadvertently omitted from the description of said 
railroad, and that subsequently and before the commencement of 
this suit, and in order to correct said error in description, a mortgage 
supplemental to each of the foregoing mortgages or deeds of trust 
was executed and delivered to said trustees by said Toledo, Cincin- 
nati and St. Louis Railroad Company, whereby the lien of each of 
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said first-named mortgages or deeds of trust was extended 
38 over that portion of said railroad extending through said 
Montgomery county the same as though that county had been 
named in said first two mortgages, respectively. 

That said first two mortgages were duly recorded in all the coun- 
ties in the States of Indiana and Illinois through which said rail- 
road extends, and that said two supplemental mortgages were duly 
recorded in said Montgomery county, I[llinois. 

That of the three thousand bonds secured by said first-named in- 
denture of trust and mortgage executed by said Toledo, Cincinnati 
and St. Louis Railroad Company twenty-nine hundred and thirty 
bonds, amounting to $2,930,000 of principal, were sold and issued 
and are now outstanding in the hands of divers persons and cor- 
porations. 

That all of the 3,500 bonds, amounting in the aggregate te 
$5,000,000 of principal, secured by said second mortgage of said 
Toledo, Cincinnati and St. Louis Railroad Company have been sold 
und issued and are now outstanding in the hands of divers persons 
and corporations, but that no interest is due thereon. 

That said Toledo, Cincinnati and St. Louis Railroad Com- 

pany made default in the payment of its interest coupons 
pertaining to all said 2,930 outstanding bonds secured by its 
said first-named mortgage that fell due January Ist, 1883, July Ist, 
1883, and January Ist, 1884, before the commencement of this suit, 
and that it has in like manner made default in the payment of all 
coupons that have matured since that time, to wit, July Ist, 1588, 
January Ist, 1885, and July Ist, 1885. 

That said interest coupons so overdue and unpaid amount, with 
the interest thereon, to the sum of six hundred and thirty-nine 
thousand six hundred and fifteen dollarsand thirty-six cents. 

Third. The court further finds that so much of said line of rail- 
road described in the aforesaid mortgages as lies between the city of 
l'rankfort, Clinton county, Indiana, and the line dividing the States 
of Indiana and Illinois, being about sixty miles in length, was con- 
structed by acompany known as the Western Construction Com- 
pany, under a written contract entered into between it and said 
l’rankfort and State Line Railroad Company on the 3lst of August, 
1880, except eleven and three-tenths miles that had theretofore been 

built; that it was intended by both pariies to the contract 
40 that the road to be constructed should become by consolida- 

tion a portion of a continuous line ef narrow-gauge railroad 
extending from Toledo, Ohio, to East St. Louis, Illinois. 

That in the contract it was provided, among other things, that as 
payment for the labor and expense of construction the Frankfort 
and State Line Railroad Company should make and deliver to the 
construction company its corporate seven per cent. bonds at the rate 
of ten thousand dollars for each mile of the road, secured by a first 
mortgage on the road, and should also deliver to it certificates for 
all the shares of its capital stock, as fully paid up, except so many 
shares thereof as might be found necessary to fill individual and 
municipal subscriptions thereto. 


‘) 
>} 


28 THE FRANKFORT AND STATE LINE RAILROAD CO. VS. 


That the total number of the shares of capital stock of said Frank- 
fort and State Line Railroad Company amounted at their par value 
to $2,000,000, and that said construction company received thereof 
on its said contract a number of shares amounting at their par 
value to $1,800,000. | 

In and by said contract it was further, among other things, pro- 

vided that said bonds so to be paid and delivered to said 
4] construction company should bear interest at the rate of 

seven per centum per annum, payable semi-annually on the 
first days of January and July of each year, beginning on the Ist 
day of January, 1881, and should be secured by a first mortgage on 
all the property, both real and personal, of said railroad company. 

The said construction company afterwards pledged all the said 
shares of capital stock so received by it to secure debts owing by it 
to subcontractors for work done and materials furnished in the con- 
struction of said Frankfort and State Line railroad and other por- 
tions of said Toledo, Cincinnati and St. Louis railroad; that by a 
written contract afterwards, to wit, on the 20th day of April, 1883, 
entered into between the Toledo, Cincinnati and St. Louis Railroad 
‘Company, a corporation of the States of Ohio, Indiana, and Illinois, 
hereinafter mentioned, said Frankfort and State Line Railroad Com- 
pany, said Western Construction Company, and others, it was stipu- 
lated and agreed, among other things, in substance and effect that 

said ‘Toledo, Cincinnati and St. Louis Railroad Company 
42 should assume and pay all the debts of said Western Con- 

struction Company for which said capital stock was so pledged, 
and that upon such payment all said $1,800,000 of capital stock 
should become the property of said Toledo, Cincinnati and St. Louis 
Railroad Company, and that the same might be used forthe pur- 
pose of effecting a consolidation of said last-named company with 
said Frankfort and State Line Railroad Company, said capital stock 
meanwhile remaining in pledge as a security for such payment. 

That said Toledo, Cincinnati and St. Louis Railroad Company 
failed, prior to the commencement of this suitand the appointment 
of a receiver herein, to pay said debts so assumed by it. 

That the receiver has, under the authority of the court, paid all 
the debts assumed by said Toledo, Cincinnati and St. Louis Rail- 
road Company for which said capital stock was so pledged, amount- 
ing in all to$ , by making and delivering to the respective 
creditors receiver's certificates therefor, which are a lien upon said 
line of railroad extending from Kokomo to East Louis, and as 

further security for the payment of which he received and 
43 now holds the certificates for all said $1,800,000 of such capi- 

tal stock, and after the payment of said receiver's certificates 
he will hold such capital stock subject to the order of the court. 

It is further found that after the making of said contract of Au- 
cust 31, 1880, by the Western Construction Company and the To- 
ledo, Cincinnati and St. Louis Railroad Company of Indiana and 
[llinois for the construction of the road of the latter company, and 
before said road was constructed, to wit, on the 9th day of June, 
1881, said Western Construction Company and said Toledo, Cincin- 
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nati and St. Louis Railroad Company of Indiana and Illinois en- 
tered into a written contract by which said construction company 
agreed to build and construct the entire line of said railroad com- 
pany from said city of Kokomo, Indiana, to said city of East St. 
Louis, Illinois, through the counties and places mentioned in the 
aforesaid mortgage, a distance of about 270 miles. As payment for 
the labor and expense of construction the Toledo, Cincinnati and 
St. Louis Railroad Company agreed to execute and deliver to the 
construction company its corporate first-mortgage bonds to the 
amount of $3,000,000 and its second-mortgage income bonds to 

the amount of $6,000,000 and its capital stock amounting at 
44 its par value to $4,000,000. 

That the specifications as to the manner and character of 
construction of said line of railroad were substantially the same as 
those contained in said contract of August 31, 1880, for the con- 
struction of said Frankfort and State Line railroad. 

That the line of said last-named road was coincident with so much 
of the proposed line of said Toledo, Cincinnati and St. Louis railroad 
from Kokomo to East St. Louis and was intended as a part thereof, 
and the construction thereof was continued and completed as in part 
performance of said contract of June 9, 1881, with the knowledge 
and acquiescence of said Toledo, Cincinnati and St. Louis Railroad 
Company and of said Frankfort and State Line Railroad Company. 

That after the making of said construction contract of June 9, 
1881, it was agreed by and between said Toledo, Cincinnati and St. 
Louis Railroad Company and said Western Construction Company 
that the bonds and mortgage of said Toledo, Cincinnati and St. 
Louis Railroad Company herein first above mentioned should be 

executed and said entire line built with the proceeds of sales 
45 of the bonds, and that the separate mortgage on said Frank- 

fort and State Line railroad provided for in said construction 
contract of August 31, 1880, should not be executed, inasmuch as it 
was believed that bonds secured by a general first mortgage on the 
entire line could be sold more advantageously in the market than 
bonds secured by divisional or sectional mortgage; that thereupon, 
with the acquiescence and consent of said Frankfort and State Line 
Railroad Company, the bonds and mortgages hereinabove men- 
tioned were executed, and with moneys derived from the sale of said 
bonds said Frankfort and State Line railroad was built. 

That upon the completion by said Western Construction Company 
of said Frankfort and State Line road, to wit, in the spring of 1882, the 
same was by said Frankfort and State Line Railroad Company turned 
over to and placed in full possession of said Toledo, Cincinnati and 
St. Louis Railroad Company of Indiana and Illinois as its property 
and as a part of its said line of railroad extending from the said city 
of Kokomo to said city of East St. Louis, from and after which time 

and until taken possession of by the receiver herein the same 
46 remained in the exclusive possession of said last-named com- 

pany and was used and operated by it as a part of the said 
line. 

That a legal consolidation of said Frankfort and State Line Rail- 
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road Company and said Toledo, Cincinnati and St. Louis Railroad 
Company of Indiana and [llinois was not made for the reason that 
said companies and said construction company were advised by 
counsel that such consolidation might operate a forfeiture of certain 
local aid or municipal subscriptions to the capital stock of said 
Frankfort and State Line Railroad Company, but that it was still 
intended by said companies that such consolidation should be made, 
and that said $1,800,000 of the capital stock of said Frankfort and 
State Line Railroad Company should be used and voted for that 
purpose. 

That it was known to the directors and active promoters of said 
Frankfort and State Line Railroad Company that its road was be- 
ing built with moneys derived from the sale of said bonds of the 
Toledo, Cincinnati and St. Louis Railroad Company secured by said 

mortgage embracing its line, instead of moneys obtained 
47 by mortgage bonds provided for in said construction contract 
of August 31, 1580. 

[t is found that said Central Trust Company of New York and 
said Thomas A. Hendricks, as trustee for the holders of said 2,930 
bonds, now outstanding, secured by said first above mentioned mort- 
gage, and for their benefit have in equity a lien on said Frankfort 
and State Line railroad, and that the purchaser or purchasers of 
said mortgaged premises under this decree will, by virtue of such 
purchase, be entitled to take, hold, and own said $1,800,000 of the 
‘apital stock of said Frankfort and State Line Railroad Company. 

Fourth. And the court further finds that aflerwards,to wit, on the 
Ist day of March, 1882, said Toledo, Cincinnati and St. Louis Rail- 
road Company of Indiana and Illinois and two certain other rail- 
road corporations, viz., the Toledo, Delphoe and Burlington Rail- 
road Company, a corporation of the States of Ohio and Indiana, and 
the Frankfort, St. Louis and Toledo Railroad Company, a corpora- 
tion of the State of Indiana, owning together a line of railroad ex- 

tending from Toledo, Ohio, to East St. Louis, Illinois, by 
48 written articles of agreementduly made, executed, and author- 

ized became consolidated into one corporation under the 
name of the Toledo, Cincinnati and St. Louis Railroad Company, 
the principal defendant herein. 

That the said consolidated corporation became thereby possessed 
of all the rights, privileges, and franchises of said constituent com- 
panies and of all their property of every name and kind, and also 
became liable for all their debts and obligations of whatever name 
or kind. 

In and by said articles of consolidation all issues of bonds and 
mortgages securing the same theretofore made by said Toledo, Cin- 
cinnati and St. Louis Railroad Company of Indiana and Illinois 
were expressly ratified and confirmed. 

[t is, therefore, finally ordered, adjudged, and decreed by the court 
that the defendant, The Toledo, Cincinnati and St. Louis Railroad 
Company, do pay to the Central Trust Company of New York and 
Thomas A. Hendricks, as such trustees, the said sum due upon the 
unpaid and overdue interest coupons appertaining to the bonds se- 


ee ag OS A EOE ANI, Ege ATR a AM ME A 


se A RE BB It AS ey a5 


EDWARD F. LEONARD RT AL. 31 


cured by said first-mentioned mortgage of the Toledo, Cincinnati 
and St. Louis Railroad Company of Indiana and Illinois, 
49 to wit, said sum of six hundred and thirty-five thousand six 
hundred and fifteen dollars and thirty-six cents, with interest 
thereon at the rate of six per cent. per annum, together with the 
costs of this suit, taxed at —, within five days from and after the 
entry of this decree, and that in default of such payment within 
such time by said defendant, then and in that case said second or 
income mortgage bondholders shall have the privilege within the 
next succeeding five days of making such payment, and in default 
of such payment by any of said defendants or by said bondholders 
all equity of redemption of said defendant herein and of each and 
every of them in and to the line of railroad and other mortgaged 
property herein above described as conveyed to said trustees in trust 
by said indenture of trust or mortgage executed to them by said 
Toledo, Cincinnati and St. Louis Railroad Company of Indiana and 
Illinois on the 23rd day of July, 1881, be forever barred and fore- 
closed, and that all and singular of said mortgaged premises, rights, 
and franchises be sold as hereinafter ordered and directed and 
50 as an entirety, the same being, in the opinion of the court, 
not susceptible of sale in parts without prejudice to all par- 
ties interested therein. 

It is further ordered, adjudged, and decreed that upon the sale 
herein ordered, and upon the delivery to the purchaser or purchas- 
ers of the possession of the mortgaged premises, the receiver shall 
assign and deliver to him or them as his or their property the cer- 
tificates representing one million eight hundred thousand dollars of 
the capital stock of the Frankfort and State Line Railroad Com- 
pany. 

And it is further ordered and adjudged and decreed that the 
purchaser or purchasers of said mortgaged premises shall have all 
the rights, privileges, and benefits in respect of the terminal prop- 
erty at East St. Louis reserved to such purchaser or purchasers by 
the order and decree of this court made and entered herein on the 
14th day of September, 1585. | 

Said sale shall be without relief from valuation or appraisement 
laws and well and free from all right of redemption, and shall be 
made by William P. Fishback and John MecNulta, special masters 

in chancery, now here appointed to make the same, and a 
51 certified copy of this decree delivered to them shall be their 
authority for making such sale. 

It is further ordered and adjudged that said masters in chancery 
shall give previous notice of the time, place, and terms of such sale 
by advertisement in one newspaper published in the city of New 
York, State of New York; one in the city of Boston, Massachusetts ; 
one in the city of Indianapolis, Indiana, and one in the city of 
Springfield, Illinois, once each week for four consecutive weeks. 
The first such publication shall not be less than thirty days before 
the day of sale. Said sale shall be made by public auction, to the 
highest bidder, at the door of the United States circuit court room, 
in the city of Indianapolis, Marion county, Indiana. The said 
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masters are hereby ordered to require a deposit of fifty thousand 
dollars by each and every separate bidder, or by any number of bid- 
ders uniting in one bid, before receiving any bid from such person 
or persons, which deposit shall be forfeited to the use of the trust in 
the hands of said trustees if the bidders to whom the property shall 

be struck off shall fail to pay or to complete said purchase. 
O2 It is further ordered that in making such sale the said 

master shall not receive any bid for a less sum than nine 
hundred thousand dollars. 

It is further ordered, adjudged, and decreed that within twenty 
days from and after the confirmation of such sale the purchaser or 
purchasers shall pay of the unpaid purchase-money a sum suffi- 
cient, together with said deposit of fifty thousand dollars, to pay 
and discharge the court costs, the masters’ fees, solicitors’ and coun- 
sel fees, and the claims and debts, including taxes legally due on 
the property, which shall have been then found and finally ad- 
judged to be due and payable as court and receiver’s indebtedness, 
and to be paramount in equity to the lien of said indenture of trust 
or mortgage herein decreed te be foreclosed, excepting such final 
decrees for the payment of moneys out of said fund as may have 
been superseded by and upon proper appeal, and upon such pay- 
ment by such purchaser or purchasers he or they shall be let into 
the possession, use, and enjoyment of the said railroad and prop- 
erty, subject to the conditions and stipulations hereinafter con- 

tained. 
53 Upon confirmation of any sale to be made under this de- 

cree, and upon payment within twenty days thereafter of 
such part of the purchase-money as may be required tocomply with 
the provisions and directions of this decree, the master shall make, 
execute, and deliver to the purchaser or purchasers a deed convey- 
ing to him or them all and singular the mortgaged premises and 
franchises so sold and purchased. 

Said deed shall contain an express stipulation reserving to the 
court, and the court does hereby reserve, full power, upon default of 
the purchaser or the purchasers in complying with any of the pro- 
visions or requirements of this decree respecting payment of the 
purchase-money, to retake, through its receiver, possession of all or 
any part of the mortgaged premises so sold and forthwith sell the 
same or any part thereof upon its order to that effect made and 
entered. Said deed shall also contain a stipulation that the pur- 
chaser or purchasers, or his or their assigns, shall forthwith yield 
possession of said mortgaged premises in compliance with such 

order of court to be made upon default in the payment of 
o4 purchase-money. Upon. the delivery of said deed by the 

masters to the purchasers the receiver and all persons acting 
by or under his authority shall deliver possession to the purchaser 
or purchasers on production of the master’s deed or other proper 
evidence of the execution and delivery thereof of all said mort- 
gaged premises, and shall aiso surrender and deliver up to such 
purchaser or purchasers all books of account and records in his 
hands as such receiver. 
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The residue of the purchase-money not required to make the 
payments hereinabove required to be made prior to the delivery of 
possession shall be paid by the purchaser or purchasers from time 
to time as paramount claims against the fund inay be finally ascer- 
tained by decree of the court, such payments to be made upon 
twenty days’ notice by the master, pursuant to the order of the court 
to that effect entered requiring such payments, until the entire pur- 
chase-money shall have been paid. If any surplus of the purchase- 
money shall remain after full payment of the court and receiver's 
indebtedness the same shall be distributed pro rata upon the coupons 
and bonds secured by the indenture of trust and mortgage hereby 

foreclosed. 
55 Provided, however, in case said mortgaged premises shall 

bring at such sale a price per mile exceeding ten thousand 
dollars and interest thereon at the rate of seven per centum per 
annum from the first day of January, A. D. 1881, then it is ordered 
that the masters making the sale sliall bring into court all such 
excess representing said sixty-seven miles of road known as the 
Frankfort and State Line railroad, to abide the further order of the 
court as to the distribution thereof. 

If any surplus shall remain after full payment of said overdue 
coupons and bonds secure! by suid first-named mortgage of July 
23, 1881, such surplus so remaining shall be distributed pro rata 
upon said thirty-five hundred income bonds. 

In making payment of any surplus of purchase-money that may 
be left after full payment of costs, allowances, and court and re- 
ceiver’s indebtedness the purchaser or purchasers shall have the 
wrivilege of paying such surplus with the interest coupons and 
ee to which the same may be applicable, as hereinabove pro- 

vided, at such price as the holder thereof would be entitled 
56 to receive in cash if the entire purchase-money were paid in 
cash. 

The holder or owner of any claim finally adjudged or conceded 
to be due and payable out of said fund prior to said mortgage 
bonds and coupons who may become a bidder at such sale shall 
have the privilege of turning in his said claim as part of the pur- 
chase-money at such price or sum as he would be entitled to receive 
thereon out of the proceeds of sale. 

To the end that all just claims against said property may be 
speedily adjusted and allowed; that all persons, firms, and corpora- 
tions having or asserting any claims against said property accrued 
while said property has been in the possession of the court, whose 
claim or claims have not already been presented and filed, shall, 
within sixty days after the entry of this decree, present and file in 
this court such claim or claims showing upon its face when and 
where it accrued and upon what it is founded; and it is directed 
that the master, in his notice of sale as hereinabove required, shall 

make proper mention of this order, which shall be all the 
57 notice thereof required to be given, and all persons, firms, 
and corporations not having filed their claims within sixty 
70 
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days, as herein provided, shall be, and they are hereby, barred and 
foreclosed 

But this order shall not apply to operators or employees render- 
ing or having rendered services to the receiver herein whose names 
and services appear on the pay-rolls of the receiver. 

The distribution of the proceeds of the sale of said railroad and 
mortgaged premises under this decree shall be as follows: 

First. To court costs and masters’ fees as the same may hereafter 
be ascertained. 

Second. To said Farmers’ Loan and Trust Company said sum of 
eighty-five thousand one hundred and eight dollars and twelve 
cents, due on said bonds and coupons of said Frankfort and Kokomo 
Railroad Company. , 

Third. To court and receiver’s indebtedness and solicitors’ and 
counsel fees. 

Fourth. Pro rata distribution upon the coupons and bonds se- 
cured by the indenture and monmgage by this decree foreclosed. 

lifth. Pro rata distribution upon the income bonds hereinbefore 

mentioned. 
58 Leave is hereby reserved to said trusiees and to the pur- 
chaser or purchasers at the foreclosure sale under this decree 
to appeal from any order or final decree made by the court directing 
the payment of claims as prior and paramount to said mortgage 
bonds and coupons. 

It is ordered that the clerk of this court do forthwith make and 
deliver to the circuit court of the United States for the southern dis 
trict of Illinois a certified copy of this decree. 

And it is further ordered that any or either of the parties to this 
cause may apply to the court for such other and further directions 
at the foot of this decree as may be necessary to carry it into effect, 
according to its true inteut and meaning. 

The counsel for the defendants, The Frankfort and State Line 
Railroad Company and John 8S. Smith and Elverton R. Chapman, 
requested and moved the court to insert in the foregoing decree a 
provision requiring the Toledo, Cincinnati, and St. Louis Railroad 
Company to return to the possession of the Frankfort and State 
Line Railroad Company certain rolling stock and tools that had 
been delivered by said last-named company to said first- 
named company at the time of the delivery of possession of 
said Frankfort and State Line road, said property being de- 
scribed by the witness, James H. Rice, as the following: 

“One locomotive, 3 or 4 flat cars—construction cars—and several 
hand-push cars and some tools.” 

Which motion and request was disallowed by the court. 

And thereupon said Frankfort and State Line Railroad Company, 
said John S. Smith, and said Elverton R. Chapman prayed an ap- 
peal from this decree to the Supreme Court; and thereupon the 
complainant made a counter-motion that said Smith and Chapman, 
not being proper parties to this suit, be dismissed therefrom as de- 
fendants; which counter-motion was disallowed by the court. 

And the court granted said prayer for an appeal, upon condition 
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| 
that the appellants file a supersedeas bond, with sufficient sureties, 
to be approved by the court, in the sum of eight hundred thousand 
dollars and a cost bond in the sum of one thousand dollars. 


And afterwards, to wit, at the November term of said court, on 
the 28th day of April, 1886, before the Honorable William 
60 A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to 

wit: 

Comes now the Frankfort & State Line Railroad Company, by 
counsel, and files its appeal bond herein in the sum of one thou- 
sand dollars, with James H. Rice and C. A. Zollinger as sureties 
thereon; which bond is approved by the court. 


61 To the honorable court: 
The master to whom this cause was referred totake testimony 
and report the same to the court now respectfully reports as follows: 

I was attended at the hearing by the following counsel: A. W. 
Hendricks, for The Central Trust Company; A. C. Harris and W. 
H. Calkins, for The Frankfort and State Line Railway Company & 
for Smith; F. Winter for Chapman. 

The following is a list of the items of evidence produced, and 
which are filed beneath as part of this report, viz: 

(1.) Testimony of William J. Craig, taken before me at Indian- 
apolis June 9, 1885, together with Exhibits A, B, C, introduced in 
connection with and as a part of said testimony. 

(2.) Testimony of Alfred A. Thomas, taken before me at Indian- 
apolis on the — day of ——, 1885. 

(3.) Agreement as to the evidence, with exhibit attached, signed 

by F. Winter for C. R. Chapman, Harris and Calkins for F. 
62 and S. L. R’y Co. and Smith, and Baker, Hord and Hen- 
dricks for the Central Trust Company. 

(4.) Testimony of W. J. Craig, taken October 10, 1885, and by 
agreement of parties to be regarded as taken in the presence of the 
master and by hit. 

(5.) Testimony of James H. Rice, taken by agreement at the law 
office of. Harris and Calkins in Indianapolis, October 31, 1885, and 
to have same effect as if taken in the presence of the master. 

(6.) Copy of the articles of consolidation of the Toledo, Cincinnati 
and St. Louis Railroad Company with the Frankfort and Kokomo 
Railroad Company, dated May 26, 188]. 

(7.) Copy of the articles of association of the Toledo, Cincinnati 
and St. Louis Railroad Company, dated February 12, 1881. 

(7.) Copy of the articles of association of the Toledo, Cincinnati 
and St. Louis Railroad Company, dated March 19, 1881. 

(8.) Copy of the articles of consolidation of the Toledo, Cincinnati 

and St. Louis Railroad Company of Indiana and Illinois, 
63 with the Toledo, Cincinnati and St. Louis Railroad Company 
of Illinois, dated October 4, 1881. 

(9.) Copy of the articles of consolidation of the Toledo, Cincin- 

nati and St. Louis Railroad Company of Indiana and Illinois, and 
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the Toledo, Delphos and Burlington Railroad Company, and the 
Frankfort, St. Louis and Toledo Railroad Company into the Toledo, 
Cincinnati and St. Louis Railroad Company, dated February 25, 
1882. 

(10.) Copy of the articles of association of the Frankfort, St. Louis 
and ‘Toledo Railroad Company, dated April 4, 1876. 

(11.) Copy of the articles of the Frankfort, St. Louis and Toledo 
Railroad Company, the Kokomo and Marion Railroad Co., and the 
Marion and Ottawa Railroad Company into the Frankfort, St. Louis 
and Toledo Railroad Company, dated April 22, 1876. 

This was all the evidence produced at said hearing, and I hereby 
certify that it is all contained in and attached to this report, which 
1s respectfully submitted. 

November 2, 1885. 


~_ 


WILLIAM P.. FISHBACK, Master. 


Complainants, at the hearing, also produced in evidence the two 
original and the two supplemental mortgages mentioned in the bill 
of complaint. 
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64 In the Cireuit Court of the United States for the District of 
Indiana. 


[t is agreed by the parties to the above-named consolidated suit as 
follows: 

First. That Exhibit A of the deposition of William J. Craig in 
this case is a true copy of the original contract of which it purports 
to be a copy, and that the same may be read in evidence on final 
hearing without producing the original or further accounting for its 
absence. 

Second. That Exhibit B of said deposition is a true copy of the 
eriginal contract of which it purports to be a copy, and that it may 
be read in evidence on the final hearing without producing the orig- 
inal or further accounting for its absence. 

Third. That Exhibit No. 2, filed with the master’s report on the 
intervening petition of Henry McPherson in the suit of Gernville 
D. Braman against The Toledo, Cincinnati and St. Louis Railroad — . 

Company, pending in said court, a copy of which is hereto 
65 annexed, is a true copy of the original contract of which it 
purports to bea copy, and that it may be read in evidence on 
the final hearing without producing the original or further account- 
ing for its absence. 

fourth. Either may produce and read in evidence on the final 
hearing certified copies of any of the articles of consolidation of 
railroad companies constituting the existing Toledo, Cincinnati und 
St. Louis railroad, provided the same shall be deemed by the court 
to be pertinent and competent. 

lifth. All the evidence taken, including that provided for in this 
agreement, shall be read on final hearing, as applicable to the 
question of fact at issue between said complainants and the Frank- 
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fort and State Line Railroad Company, the same as though it had 
been taken after the filing of the answer of said last-named com- 
pany. 
66 Sixth. This agreement shall be filed and made a part of 
the record of said suit. 
KF. WINTER, 
For U. R. Chapman. 
HARRIS anp CALKINS, 
Att’ ys for F.and 8. L. R’y Co. and Smith. 
BAKER, HORD ann HENDRICKS, 


Sol’t'rs for Central Trust Co. 


Whereas the Western Construction Company entered into a con- 
tract with the Frankfort and State Line Railroad Company, which 
has been substantially performed, whereby said construction com- 
pany was to receive the whole of the capital stock of said Frankfort 
and State Line Railroad Company, which was two million dollars 
par value, less what might be required to be issued for subscriptions 
by other parties and for tax and local aid; and 

Whereas said State Line railroad was intended to bea part 

67 of the line of the Toledo, Cincinnati and St. Louis railroad, 

extending from Kokomo, Indiana, to East St. Louis, Illinois, 

and has been in fact built by the proceeds of the Toledo, Cincinnati 

and St. Louis railroad mortgage laid upon its line between the points 
aforesaid ; and 

Whereas said Western Construction Company, for value, agreed 
to sue and assign ils right and title to said stock to the trustees of 
the Delphos trust for the sole purpose of effecting a consolidation of 
said Frankfort and State Line Railroad Company with said Toledo, 
Cincinnati and St. Louis Railroad Company, and of them turning 
the said stocks into said Toledo, Cincinnati and St. Louis Railroad 
Company in full settlement of all construction contracts; and 

W hereus, as a condition of said sale and assigument of said stock 
by said Western Construction Company, it was agreed that the same 

should be held back and reserved and not be deliverable until 
68 certain debtsand obligations of said Western Construction Com- 

pany contracted in building said railroad should be paid 
and said Western Construction Company released therefrom; and 

Whereas it is agreed that a full and true schedule of said debts 
and obligations is hereto annexed, marked “ A,” and made part of 
this agreement: 

Now, therefore, the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, a corporation of the State of Ohio, Indiana, and Illinois, party 
of the first part hereto; the said Frankfort and State Line Railroad 
Company, party of the second part; said Western Construction Com- 
pany, party of the third part; the American Loan and Trust Co., of 
Boston, party of the fourth part, and each of said creditors of said 
Western Construction Company embraced in said Schedule “ A,” as 
signed — this instrument, parties on their respective parts hereto, and 
in consideration of the mutual obligations herein, do make this 
agreement. 


as ot shelisel a 
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Item 1. Said Toledo, Cincinnati and St. Louis Railroad 
69 Company, party of the first part, hereby assume of said 
debts and obligations set forth in said Schedule “ A ” the obli- 
gations specified in Schedule “ B,” which Schedule “B” is made a 
part hereof and is annexed hereto, and agree to pay the same as set 
forth in said Schedule “ B.” | 

Item 2. Said Frankfort and State Line Railroad Company hereby 
admits full and sufficient performance of contract for its construc- 
tion with said Western Construction Company and hereby agree to 
deliver forthwith, so far as may be, the balance of its capital stock 
due under said contract, to wit, the sum of eighteen hundred thou- 
sand dollars ($1,800,000) for value of its said stock. 

Item 3. Said Western Construction Company hereby delivered to 
said American Loan and Trust Co. said eighteen hundred thousand 
dollars ($1,800,000) for value of the capital stock of said Frank- 
fort and State Line Railroad Company in and for the following 

trust: 
70 Said loan and trust company shall hold said stock as se- 

curity for the payment by said party of the first part of the 
debts set forth and at the time specified in said Schedule “ B.” 
Should the same be so paid, then said trust shall have been executed 
and said stock shall be delivered by said trust company to Elmer P. 
Horn, or in the event of his death to the then chairman of the ex- 
ecutive committee of said Toledo, Cincinnati and St. Louis Railroad 
Company, and freed from any further duty or liability on the part 
of said trust company in relation thereto. 

Should any of the said debts specified in Schedule “ B” not be 
punctually paid as therein stipulated, all of the said debts shall at 
once become due, and then said trust company may, on on written 
demand by any of said creditors, shall after thirty days’ notice to 
said party of the first part of its intention so to do, sue the same or 
so much thereof as shall be necessary to pay all the remaining or 
unpaid indebtedness specified in said Schedule “ B” for cash, and 

apply the sum so received, after paying the necessary ex- 
7] penses of said sales, in payment of said indebtedness. Such 

sales shall be at public auction, after thirty days’ notice ad- 
vertised in the Boston Journal and in the Missouri Republican . of 
St. Louis, Missouri, a copy of either said papers containing such notice 
to be mailed by said trustee, twenty days previous to such sale, to 
ach of said creditors named in Schedule “B” at the address therein 
given. 

Item 4. Said Frankfort and State Line Railroad Company shall, 
after satisfying as soon as possible the legal demands of subscribers 
to its stock and for local aid and tax received as provided in its 
contraét with the said Western Construction Company, deliver over 
the remaining balance of its said stock to said trust company, to be 
held on the — set forth in this instrument the same as the stock 
previously delivered. 

Item 5. Said creditors specified in Schedule “ B” agree to accept 
said sums therein stated and payable at the times therein specified 
in full settlement and payment of all amounts due under 


ee 


| 
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72 their contracts, and on the payment of the same in full to exe- 

cute releases for the same, and of all other claims and de- 
mands of every nature and description to said parties of the first, 
second, third, and fourth parts hereto, and to Daniel Ahe, Jr., and 
to receive from said parties like release. 

Item 6. No new suits shall be begun by any of said creditors on 
said contracts or otherwise upon any of the debts specified in 
Schedule “ B” hereof against any of the parties hereto unt! default 
in some payment provided in said schedule, and until the like de- 
fault no further proceedings shall be had in any pending suit by 
any party hereto, but the same shall be continued and remain in 
statue quo, nor shall anything herein be held to release or defeat any 
existing line, nor shall the execution or acceptance of any note for 
any debt specified in Schedule “ B” by any creditor therein named 
be an extinguishment of the original debt until the same shall be 
paid. 

Item 7. It is agreed that the legal title to said stock shall be placed 
in said trustee, & said stock shall not be voted until said debts in 

Schedule “B” are paid in full, except for the purpose of 
keeping up the organization of said company by the election 
of directors. 
[tem 8. This agreement to apply toand include only such of said 
creditors specified in Schedule “A” as shall sign the same within 
ninety days from March 20, 1883, and the signature of said trust 
company hereto shall bind said trust company only to an accept- 
ance of said trust and the obligation to perform its conditions. 
Witness our hands this (20) twentieth day of March, A. D. 1883. 
THE TOLEDO, CINCINNATI & ST. LOUIS 
RAILROAD CO., 
By HERBERT STEWART, Treasurer. 
AMERICAN LOAN AND TRUST COMPANY, 
By N. W. JORDAN, Actuary. 
THE WESTERN CONSTRUCTION COM- 
PANY, 
By W. J. CRAIG, President. 
THE FRANKFORT STATE LINE RAIL- 
ROAD CO.., 
By A. A. THOMAS, President. 
PATRICK DOWLING, 
By JOSEPH DICKSON, Att'y. 
H. 8S. HOPKINS ann COMPANY. 
COCHRAN anp BROWN. 
THE IOWA CONSTRUCTION COMPANY, 
By C. H. SMITH, President. 
BEESON ann HAMMOND, 
By RICHARD ALNEY, Af?t’y. 
3y Power on Filewith A. L. and T. C. 
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74 SCHEDULE A. 


last of Clams. 


B.S. Hepkine and Oo... .ccccceuqiccstmbaminecnmesacn See 25 
erry i II ic sassticemsiitsies asennad aa 17,790 73 


Also a claim for rebuilding “ Osaw ‘T-estle,” if it shall, within the 
time provided in the foregoing agreement, be determined that any 
sum is due on this claim ; or if within such time any sum shall be 
agreed upon as due by way of compromise, such sum shall be entered 
iwainst this claim in this schedule and transferred to Schedule “ B” 


ars 
hereof. 

4,500 00 
Wes We eee & CA. és encntccnntndendasiinenenes eee 


Also a claim for ties and lumber used, which have never been 
estimated. When the amount due on this claim shall have been 
agreed upon or determined, if so agreed upon or determined within 
the time in that behalf provided in the foregoing agreement, it shall 
ve entered against this claim in this schedule and transferred to 
Schedule “ B” hereof. 


Kapp and Company-~--.-- pth tenet mc enaglempapiaonpeaiiniilideiati anaimei ae ae 
79 Amount guaranteed correct by W. J. Craig; if found in- 


correct it shall be corrected. 


Schedule A (Continued). 


EE BTR, ascitic enieseceestnia- siesta ial aici ieidabiaia 


A claim for grading, excavation, track-laying, extra work, and 
damages. When the amount due on this claim shall have been de- 
termined or agreed upon within the time in that behalf provided in 
the foregoing agreement, it shall be entered against this claim in 
this Schedule and transferred to Schedule B hereof. + 


‘>= ~ 


The Iowa Construction Company --.- -- sd alionriom eee: COU 
RONG BE SEUMNONG... ccccindiccnne sndbentetn nated Baa on 
EE UII oa: is x nstreneinhescneh biceeclinieiinaiiedilicn ronninintaiiiie 3,750 


EDWARD F. LEONARD RFT ATI. 4] 


76 SCHEDULE BRB. 


— - ~ ce ep rs 


; 
Name and | :, 
yon Amount of debt Se ‘me 
venidenen t Settlement. 
nm. 8. Hopkins | Prin. > 861 25 | Cash 8.386 12 
& Co., St. | Int. a L302 90 Note, April, ‘S83, .6 mos. 7.551 40 
Louis, Mo. | —— ‘ ‘ 4 7.929 20 
| 204 16H ss ss wo «8 % 002? 63 
| ‘ rT 12 «6 .. 8.084 80 
' 
| to, 254 15 
— -_ 
Cochran &! Prin 22.20) 63 Cash 2.229 O07 
Brown, Co-| Int 27 10 Note, April 5,'83, 6 mos... 5,169 94 
lumbus, Ohio. | —— —-——— ” a 5s ™ 0,221 44 
| 23,217 83 a 4 WwW « 5,272 94 
é 6 iz «6 5,324 44 
23,217 83 
W. F. Richie 
& Co. ’ 
. ’ i 
Kapp & Co., 
Biuffton, | 
Ind’a. 
lowa Construc- 87.500 00 | Cash i 3.750 
tion Co., Mt.] Int. ......--. 1,035 O07 | Note, April 3,83, 6 mos... 8,694 33 
; 
Pleasant, eee si nis s 8.779 2] 
lowa. 49.035 O07 . “ lO | £853 67 
if ‘i | sé *) 12] 
‘i sa 12 sé 1.484 7 
sa ‘6 lv ° 1.000 26 
és | 4 ‘a ‘ 1,060 50 
se é 1.060 5O 
a . 2 «8 . 1,060 60 
“ in 4s 14S 
Patrick Dow-| Prin 3b, 40 | Cash pav't can ae 
. i 7 . " .* oe 
ling, Hiolland Int aciisauaiiniaaneis iDl 84 | N ote. fh months ' ano Zo 
Ohio —- oe s se . lia . 4382 8] 
GOL 4 ok . S77 50 
10 . 885 92 
ie | 4 . RO4 th 
: 3,901 84 
77 
seeson & Ham- $12 40) 2 Cash = . - - 1.314 4 
mond. bv! In’st from Jan. 23. Note, April >, Bo, 6 mos 5.046 30 
; i ' ‘> : : ‘> ” & od 
Richard Al SS, 6 mos... to sie nas - = 5.040 oy 
ney, att’y,; April 3, '75—8 v4 v4 Ww * 3,105 45 
Kosciusko, mos, 204 16 4 oe > a 5.1356 02 
Miss. Int. on note > 8 > Se 
mauneiieien 5.677 12 
13.677 12 
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Before W. P. Fishback, master in chancery, to whom this. case 
was referred, the following evidence was taken at his office, In- 
dianapolis, Indiana, June 9th, 1885, at 2.00 o’clock p. m. 
Appearances: For the trustees, Col. A. W. Hendricks; for E. R. 
Chapman, IF. Winter; for John J. Smith, A. C. Harris. 


WitiiAM J. Craia, being first duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating to the matters at 
issue in said cause, testifies as follows: 

Examined by Col. A. W. Henpricks: 
Q. 1. State if you are the same William J. Craig who is the re- 
ceiver in this case. 
A. lam. 
78 Q. 2. Have you had any connection with any of the roads 
forming the present Toledo, Cincinnati and St. Louis system ? 
And, if so, please state in a general way what and how long. 

A. I had nothing to do with any of the road between Kokomo 
and St. Louis, except in connection with the construction depart- 
ment. I did operate the Frankfort and Kokomo road as general 
manager of that portion of it while it was a standard-gauge road, 
but it was in connection with construction duties. 

Q. 3. Were vou connected with the construction of any other 
roads than the Frankfort and Tokomo? 

A. Yes, sir; I constructed nearly the whole of the St. Louis Di- 
vision; a portion of the Toledo Division ; a portion of the Dayton 
Division, and, indirectly, a portion of the Dayton and Southeastern 
Division and the Cincinnati Division. 

Q. 4. You say you did it? Do you mean it was done by your- 
self personally or by the company with which you were con- 

nected ? 
~~ A. I attended to the details myself, but it was as president 
of the Western Construction Company that had the contract. 

Q. 5. What was the Western Construction Company? Was it a 
corporation or partnership ? 

A. It was a corporation. 

. 6. And of Ohio? 

A. Yes, sir. 

Q. 7. You may state what roads constitute that portion of the T., 
C. and St. L. between Kokomo and East St. Louis ? 

A. The local companies were the Frankfort and Tokomo, Frank- 
fort and State Line, the Tuscola, Charleston and Vincennes, and the 
Charleston, Neoga and St. Louis. There was, however, a corpora- 
tion called the Vermillion and State Line road, but it never built 
any road and there never was any road built under its name. It 
was used merely in the consolidation. All the other roads built 

their line of railroad, or it was built over their line. 
80 @. 8. You have stated, I believe, that the Western Con- 
struction Company built the road between Frankfort and the 
State Line. 
A. Yes, sir. 


> 
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Q. 9. Was that road built under written contract and, if so, be- 
tween whom? 

A. Between the Western Construction Company and the Frank- 
fort and State Line Railroad Company. 

. 10. Where is the original of that contract? 

A. I do not know; I have not seen it for three years. 

®. 11. And have no idea where it is? 

A. No, sir; I have no idea. I left it in the office at St. Louis. 

(). 12. When was it left there? ! 

A. Next month will be three years. 

Q. 13. In whose charge was it left? 
81 A. I left it in the Western Construction Company’s office. 
Q. 14. Who had charge of those papers afterwards, so far 
as you know? 

A. Daniel Ahl, Jr., Boston. 

(). 15. Do vou know of any record being made of that contract ? 

A. I kept a large book in which I caused to be recorded all con- 
tracts for the Western Construction Company. 

Q. 16. Was any copy of that record made? 

A. Yes, sir. 

Q. 17. Please look at the paper that I now show you and say 
whether that is the copy to which you refer. 

A. Yes, sir; that is copied from the record of the contracts. 

(). 18. State whether you believe that to be a true copy of the con- 
tract between the Western Construction Company and the Frankfort 

aud State Line Railroad Co. 
82 A. I do. 
(). 19. Will you please produce a copy of that contract 
and make it an exhibit as a part of your deposition ? 

A. I herewith produce a copy, marked “ Exhibit A,” which is 
what I believe to be a true copy of that paperand that which I had 
tuken from my record. There is another copy that I brought with 
me, but I do not know who made it. 


(By A. C. HARRIs:) 
(). 20. I will ask you whether you ever compared this copy after 
it was made ont with the writing on the book that you spoke of? 
A. I did not. 
By Col. A. W. Henpricks: 
(). 21. Tell the manner in which the copy was made. 
A. A young lady clerk in our offiee made the copy. I opened 
the book and showed her what I wanted copied and she made it. 
Q. 22. State, if you please, whether the road was actually built 
under that contract. 
83 A. The greater portion of it was. Eleven and three-tenths 
miles was built before the execution of that contract, from the 
Vandalia crossing in Frankfort, Ind., to the Big Ford crossing in 
Clark’s Hill. 
Q. 23. That portion had been built, had it, before the contract was 
made? 
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A. Yes, sir. 

Q. 24. Can you recollect at what time the consolidation resulting 
in the Toledo, Cincinnati and St. Louis of Illinois and the Toledo, 
Cincinnati and St. Louis of Indiana was formed? 

A. By referring to a book, which I know to becorrect—Gov. Cox’s 
report—I can. It was in October, 1881. 

Q. 25. State if the Western Construction Company entered into 
any contract with that T., C. and St. L. for the construction of a 
road ? 

A. Yes, sir. 

(). 26. That was in writing, was it? 

A. Yes, sir. 
84 Q. 27. Do you know where the original of that contract 1s? 
A. No, sir; Ido not. It was executed in duplicate and 
my copy of it was with the Frankfort and State Line and other con- 
tracts. 

(). 28. Where would that probably be now? 

A. I have not the remotest idea, unless it is in Boston. 

(). 29. I- whose hands would it likely be, if it is there? 

A. It would likely be in Mr. Alil’s hands. There is a bare possi- 
bility of its being among some of my papers at Toledo, but I think 
not. I have in my office there a lot of papers which came from the 
Boston office of the company. I have telegraphed and wil! know 
between now and night whether I have a copy of that. 

Q. 30. When you return, will you please have a careful search 
made for that paper? 

A. Yes, sir. 
85 Q. 31. Do you remember the date of that contract I last 
referred to? 

A. No, sir; I do not. It was in 1881 some time. 

(). 32. ‘Was that contract copied into this record book of contracts 
that you referred to a moment ago ? 

A. Yes, sir. 

Q. 33. Did you have any copy made of that contract ? 

A. Yes, sir; I had a copy made at the same time that other w as 
made and by Sine same person. 

Q. 34. Please look at the paper I now show you and say whether 
that is the copy. 

A. I believe it is—yes, sir. If this is the paper I sent you it is 
certainly the copy to which [ refer. ([t is admitted that the paper 
referred — is the paper that Mr. Craig sent to Col. Hendricks.) 

Q. 35. Will you please produce that paperas a part of your depo- 


sition ? 
86 A. | herewith produce said copy and it is marked Exhibit 
-. 


Q. 36. In what way was this copy procured that you speak of? 

A. You requested me to furnish you copies. ‘This record of con- 
tracts from which these copies were taken is still in my possession. 
I had the copies made by Miss Orbison, a lady clerk in our office. 
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(By A. C. HARRIs:) 


Q. 37. State whether you compared this paper which is now be- 
fore us, Exhibit “ B,” with the copy put upon the book which you 
mentioned, after it was made by tlie clerk. 

A. I did not. 


(By Col. A. W. HeNpRIcKs:) 


Q. 38. Did you examine any part of it, head or foot, if you re- 
mem ber ? 

A. No; I cannot say that I did. I probably looked at it to see 
whether it was right. I do not remember, though, of making any 

special inspection of it. 
87 Q. 39. Was the construction of the Frankfort and State 
Line road completed by the Western Construction Com- 
pany ? 
A. Yes, sir. 
(By A. C. Harris :) 

Q. 40. State whether this book from which these papers were 
copied was made by you in your handwriting or made by some 
other parties. 

A. No, sir; it was kept by the auditor of the Western Construc- 
tion Company. | 

(). 41. By whom were these writings put upon that book of which 
these purport to be copies t 

A. That Toledo, Cincinnati and St. Louis contract was copied by 
a man named Fd. Springer, who has been here in Indianapolis a 
reat deal. 

(). 42. By whom was the other spread upon the book ? 

A. I do not recollect. I could tell if | saw the book. 


(By Col. A. W. HenpRIcKs:) 

(). 43. Please state whether this copy, Exhibit A, and the other 

paper, marked Exhibit b, were made by persons in your employ in 
your business and in the usual, regular course of business. 
SS A. Yes, sir; they were. 

Q. 44. You may state whether the Western Construction 
Company received the stock and the bonds provided for in the con- 
tract with that company, being the contract marked Exhibit A—the 
contract with the Frankfort and State Line. 

A. It did receive the stock, but it did not receive the bonds. 

(). 45. Please state why it did not receive the bonds. 

A. We never asked them for them. 

Q. 46. Why did you not ask them for them? 

A. Well, forconvenience. I mean thatif it was to be consolidated 
with the Toledo, Cincinnati and St. Louis railroad, as it was orig- 
inally intended, it would be more convenient not to find mortgage 
records in the various counties, which would have to be satisfied, 
and it would prevent searching after scattered bonds in case any of 
them would get away from us. I mean that if the mortgage was 
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placed on record and bonds issued, in order to put a consoll- 
89 dated mortgage on record and satisfy this local mortgage it 

it would be necessary to gather up all the bonds and cancel 
them and satisfy the mortgages in the various counties. ‘Thatis wha‘ 
[ mean by its being more convenient not to find the local mortgage 
on record. 

Q. 47. Is there anything in that contract between the construc- 
tion company and the T., C. and St. L., which you have furnished 
us, being Exhibit B, that furnishes a reason why you did not call for 
the bonds of the Frankfort and State Line C ompany ? 

A. I do not remember anything special in the contract. 

(). 48. Do you remember whether that contract with the T., C. and 
St. L. Co. provided for the issuance of a bond on the entire line of 
the T.,C. and St. L. between Kokomo and East St. Louis and whether 
you were to take some of these bonds for the payment of the con- 
struction of the line between Kokomo and East St. Louis? 

A. The contract provided for the construction of the T., C. and 
St. L. railroad from Kokomo to East St. Louis and the issuing of, | 


think, $3,000,000 first-mortgage bonds and $3,000,000 second, and 
g 4 000,000 of stocks. 
JU Q. 49. Do you mean to be understood that, instead of de- 


manding the bonds provided for in your contract with the 
Frankfort and State Line Co., that you took the bonds of the T., C. 
and St. L. Co., secured by that mortgage, as provided for in this 
contract ? 

A. I presume we did. 

(. 50. State why you presume so. 

A. Because I do not know enough about it to answer vou fully. 

Q.51. What reasons have you for supposing it? 

A. I did not hold the bonds; there treasurer of the company did. 
He was located in the office — Geo. and Wm. Balloo, New York 
city, and Wm. Balloo was the fiscal agent of the Western Construc- 
tion Co. and handled the finances in the East in his own way. 

Q. 52. You know that you did not either ask for or receive the 
Frankfort and State Line bonds? 

A. I know that; yes, sir. 
91 Q. 53. And you know the money used in building the road 
came from Mr. Balloo, who was placing these T., C. and St. L. 
bonds? 

A. Yes, sir. I made my drafts on him, and never enquired where 
he got his money to pay them. I know, of course, he was handling 
the bonds of the entire system. 

Q. 54. I will ask you if any consolidation of the Frankfort and 
State Line was formed, as provided for in the contract, with the 
Frankfort and State Line R. R. Co. 

A. It was not. 

Q. 55. State why, please. 

A. Because our attorney advised us that if we consolidated the 
Frankfort and State Line with any other company that it would 
prevent the collection of a very considerable amount of local aid 
which had been voted by the townships along the line of the road. 
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Q. 56. State whether a future consolidation was still kept in view 
and whether it was treated practically as though a consolidation. 

Objected to by A. C. Harris. The last clause of the question does 
not assume to ask the witness what was done or not done, but it 
asks for an opinion upon what was done or not done. 


A. A future consolidation has been kept in view. 

Q. 57. State, if you please, by what contract, or rigbt, or 
authority the T., C. and St. L. Co. has been using the Frank- 
fort and State Line road as a part of its line, if such be the fact. 

A. I do not know of any contract—in fact, I know there is no con- 
tract. 

(). 58. Has there ever been one? 

A. There never has been one. 

(). 59.. After the construction contract with the T., C. and St. L. Co. 
was entered into, state whether or not it was the design that the con- 
struction of the Frankfort and State Line road should be taken as a 
part performance of the contract with the T., C. and St. L. 


v: 


a 


Objected to by Mr. Harris. 


A. I so understand it, and I think it was understood generally so. 

(). 60. What was the intention of the construction Co. ? 

A. We expected to cause it to be consolidated, as stated in our con- 
tract. 

(). 61. If the Western Construction Co. went on and completed its 
contract with the Frankfort and State Line Co. who would be the 
virtual owner of the Frankfort and State Line road under the con- 
tract? Who would own its stock and bonds? 

A. The Western Construction Co. 

(). 62. Then in this contract with the T., C. and St. L. you con- 

tracted to build the entire line from Kokomo to East St. L., 
O53 and to put this Frankfort and State Line road in as a part 
performance of that contract? 

A. We did not contract to do that, but we expected to. 

(). 63. What I mean is, you contracted with the T., C. and St. L. 
to complete its entire road from Kokomo to Kast St. Louis, did you 
not? 

A. Yes, sir. : 

Q. 64. Now, you are at the same time building the Frankfort and 
State Line road under a contract by which it will virtually become 
vour own when finished ? 

A. Yes, sir. 

(). 65. You built that asa part performance of the T., C. and St. L. 
contract, did you, and turned it 1n on that contract? 


Objected to by Mr. Harris. 


A. Yes, alr. ’ 

(). 66. At the time the mortgage in suit, of July 23, 1881, was exe- 
cuted, what was the line, actual or contemplated, of the T., C. and St. 
L. Co. between Frankfort and the State Line? 

A. The same as it is now. 
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Q. 67. Do you know of any outer line that was ever located or 
contemplated to be completed between those two points? 

A. No, sir. 

(). 68. Where did you live at the time that mortgage of July, 1881, 

was made? 
94 A. I was temporarily living at Frankfort; was located there 
about eight months. 

Q. 69. Where did the principal promoters of the Frankfort and 
State Line road live at that time? 

A. They lived in Frankfort. There were several very active men, 
though, on the line of the road. The active men outside of Frank- 
fort were Isaac Porter, of Danville, Ill, who owned a large bady of 
land in Vermillion county, Indiana, near our line; Cail Waterman, 
of Fountain county; John Wingate, of Montgomery county, and D. 
D. Clark, of Clark’s Hill. The remainder of the real active men 
lived in Frankfort to the number of half a dozen. 

Q. 70. Was the fact of the execution of that mortgage known to 
these men who were directors and active promoters of the Frank- 
fort and State Line road ? 

A. I presume so. 


(By Mr. Harris:) 


Q. 71. Do you know? 
A. I do not know. 
(By Col. A. W. HeENpRIcKs:) 
2. State the facts upon which you base your presumption. 
A. It was recorded right there in their town, and there never was 
any secret made of it. 
Q. 73. Did you ever hear from any of those gentleman or any 
officer or any stockholder of the Frankfort and State line Co. 
95 any objection to the placing of that mortgage? 
A. No, sir. 

(. 74. Are you‘able to say whether it was known tothem that the 
lrankfort and State Line road was being built with the proceeds of 
the sale of the T., C. and St. L. bonds ? 

A. I do not know. Of course they did not know where the money 
‘ame from. ‘They did not have anything to do with the building 
of the road, the hiring of the engineer, or the letting of contracts or 
‘arrying them out at all—not a bit more than they had after we 
1noved our office to St. Louis. 7 

(. 75. They knew, did they not, that it did not come from the 
proceeds of the Frankfort and State Line R. R. Co.’s bonds ? 

A. Yes; they knew that, because there were no Frankfort and 
State Line bonds. The Frankfort and State Line bonds were printed 
and were in the First National Bank in Frankfort. The president 
of that bank, Mr. Carter, was made trustee of the local bonds, but 
thev were never signed, never handed over, and the mortgage never 
was recorded. 

(). 76. State, if you can, whether it was the intention of the Frank- 
fort and State Line R. R. Co. and the construction Co. to issue and 


EDWARD F. LEONARD ET AL. 49 


place those bonds up to the time of the contract with the T., C. and 
St. L. Co. 

96 A. So far as the Frankfort and State Line Co. was con- 
cerned, I hardly know what to say. Of course they would 

have issued them at any time we would have called on them to 

do so. They were compelled to make the contract. 

(. 77. Did you abandon the idea of calling on the Frankfort and 
State Line Co. for the bonds before the time provision was made 
for issuing the T.,C. and St. L. bonds that you took in lieu of 
them ? 

A. Yes, sir. 

Q. 78. When you abandoned that idea, then, what did you expect 
to get your pay in? 

A. We expected to consolidate the Frankfort and State Line road 
with other companies and form the T., C. and St. L., and have Mr. 
Blur sell all the bonds and get our pay out of it. 

(Q). 77. Why did you abandon the idea of getting those Frankfort 
and State Line bonds until you knew you could get something 
equivalent and that you preferred to take? 

A. We knew that there could be a T., C. and St. L. contract. 

(). 78. You still ex pected to be paid for your work, didn’t you? 

A. Certainly. 

(). 79. And when you concluded not to take the Frankfort and 

State Line bonds what did you expect to take in lieu ? 
97 A. The T., C. and St. L. bonds. 
(. 80. You mean by that the bonds secured by this mort- 
gage of July 23, 1881? 

A. Yes, sir; if that is the date of the mortgage. 

Q. 81. The mortgage now in suit? 

A. Yes, sir. 

Q. 82. I understand you to say that you got the stock provided 
for in vour contract with the Frankfort and State Line Company ? 

A. Yes, sir; about all of it. 

(). 83. What was done with that stock ? 

A. Ihave it. It was issued to me as president of the Western 
Construction Co., and finally it was placed by me, under a trust 
agreement between various parties, in the hands of the American 
Loan and ‘Trust Company of Boston to secure certain creditors of 
the Western Construction Company, and about a year ago these 
claims were adjusted by issuing receivers’ certificates to those parties, 
and the stock was ordered back into my hands, and I have it now. 

Q. 84. You got it first as president of the Western Construction 
Co.? 

A. Yes, sir. 

Q. 85. And it is now in your possession as receiver of the T., C. 

and St. L. Co. Is that what vou mean? 
98 A. Yes, sir; that is what I mean. 
Q. 86. Was the contract under which this stock was placed 
in the hands of the trust Co. in writing or verbal? 
A. It was in writing. 
Q. 87. Who were parties to it, do you remember? 
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A. The Frankfort and State Line R. R. Co., the Toledo, Cincin- 
nati and St. Louis R.-R. Co., the Western Construction Co., and a 
number of contractors—creditors. 

(It is agreed that the contract above referred to, the trust agree- 
ment, may be used in evidence at the hearing of the master without 
being copied into the record of the testimony of the witness, and 
either party may refer to it at the hearing.) 


Q. 88. Do you remember the date of it ? 
A. March 20, i885. 


Cross-examJnation : 

Questions by F. Winter, Esq. 

(). 89. There were some amounts subscribed or voted as local aid 
to this Frankfort and State Line road, were there not? 

A. Yes, sir. 
99 (). 90. Do you remember what was the total amount of 
those local aids or subscriptions, approximately ? 

A. There was about $90,000.00 of voted aid that I know of and 
about $15,000.00 of individual subscriptions. There was some aid 
voted and collected and paid to the contractors; but I had nothing 
to do with the Frankfort and State Line road. I mean on that por- 
tion of the road—the 11,‘; miles that was constructed before our 
contract was entered into. 

(). 91. How much of the local aid was received by the Western 
Construction Company ? 

A. Probably $40,000. 

Q. 92. This 11,% miles that was constructed before your com- 
pany entered into the contract with the Frankfort and State Line 
road was paid for by the Frankfort and State Line company, was it 
not? 

A. Partially. They still owed the contractors something like 
$24 000—between $24,000 and $23,000. 

Q. 95. The balance had been paid by the Frankfort and State 
Line Company in bonds or in local aid? 

A. Yes; paid in local atd. WhatI mean to say is the Frank- 

fort and State Line road paid them for 11,5 miles, with 
100 =the exception of $24,000, which the Western Construction 

Company paid. They paid for it at the time they made the 
contract. 

Q. 94. The arrangement, then, was that when you took the con- 
tract for the Frankfort and State Line Co. you got the benefit of the 
11,3; miles that had been constructed already, but assumed the 
payment of the $25,000 or $24,000 that the company still owed on it? 

A. Yes, sir; I think you will find it in the contract. R.M. King 
was the subcontractor to whom the money was due. 

Q. 95. How long was this Frankfort and State Line road alto- 
gether? 

A. I think it was 67 miles. 

Q. 96. Was this 11,4 miles fully completed ? 
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A. Yes, sir—that is, cars had run over it. There has been work 
done — it since, and I did some work on it since, before I turned it 
over to the company. 

. 97. How for had you progressed with the completion of the 
Frankfort and State Line road at the time you entered into the con- 
tract with the T.,C. and St. L. road, which has been put in evi- 

dence here as Exhibit B? 
101 A. We had not laid any iron at that date, the 9 of June, 
when the contract was made. We had done a considerable 
amount of grubbing, clearing, and grading and timber work; got 
out a good many ties. 

Q. 98. Had you been bridgeing any ? 

A. Some. 

Q. 99. And what remained to be done principally was putting the 
iron down? 

A. No; it was not ready for the iron. There was a good deal of 
work after that to prepare it for the iron. 

. 100. Was not the reason you abandoned the idea of calling 
upon the Frankfort and State Line Co. for its bonds that you, upon 
completion of the Frankfort and State Line road under your con- 
tract, would be the holders of the two-thirds of the capit: al stock of 
that company, and that you expected to sell the road when it was 

completed to the T., C. and St. L. road for the best price you could 
ret for it? 

A. I think not; no, sir. 

(). 101. You had not entered into any contract with the T.,C. and 
St. L. road at the time you abandoned the idea of calling upon the 

Frankfort and State Line road for its bonds? 
102 A. We were expecting—yes, sir—to execute that contract. 
Q. 102. You were expecting to enter into a contract with the 
T., C. and St. L. road ? 

A. Yes, sir. 

Q. 103. Had you at that time had any understanding or did you 
arrive at any understanding with the T., C. and St. L. company as 
to the terms upon which this Frankfort and State Line road was to 
be turned over tothem? Was not this the way of it: You, as presi- 
dent of the Western Construction Company, undertook to build a 
number of roads which had their local charters extending from, 
say, Kokomo to East St. Louis? Your contracts with these com- 
panies provided, as in case of the Frankfort and State Line Com- 
pany, that you should have in each case a majority of stock when 
completed ? 

A. Yes, sir. 

Q. 104. And thus be the owner of the roads virtually ? 

A. Yes, sir. 

(). 105. Your idea was, then, was it not, that when you had these 
roads completed, and owned them by virtue of holding the majority 
of stock 7 euch one, that you would unite them in one road ? 

That is it exactly. 
103 o 106. And take bonds of the united road for a certain 
sum that should be agreed upon ? 
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A. Yes, sir. 

Q. 107. Without any particular amount being apportioned to any 
one road ? 

A. Yes, sir. 

Q. 108. And without any reference to the contracts that you had 
with any of these local roads as to what you should receive from 
the local roads ? 

A. Yes, sir. 

(. 109. That was the way of it, was it? 

A. Yes, sir. 

Q. 110. And that was how you came not to call upon the Frank- 
fort and State Line road for its bonds at ail? 

A. The more local aid we could get for one of these local compa- 
nies the greater would be the profits of the construction company. 

(). 111. Was there any particular amount of bonds of the T., C. 
and St. L. Co. given to you on account of the bonds that were due 
to you under your contract with the Frankfort and State Line com- 
pany ? | 

A. 1 do not know that there was. It would be entitled to its 
-portionate amount amount of the $3,000,000.00, | presume, on @ 
mileage basis. 

Q. 112. If that basis was adopted ? 
104 A. If that basis was adopted; yes. That is the onlv rule. 
Q. 113. That is the rule you adopted in getting the bonds 
from the T., C. and St. L. Co., according to the mileage of the entire 
road from East St. Louis to Kokomo? 

A. Yes, sir. ' 

(. 114. And without any reference to what bonds you were to 
receive under your contracts with the local companies per mile? 

A. Yes; without any reference to that. 

Q. 115. Was it not the fact that under your contract with these 
local companies you had different rates per mile of compensation in 
bonds—some greater rate and some lesser rate ? 

A. I do not now recollect. That might have occurred, but I do 
not recollect. , 

Q. 116. You have no recollection, have you, that you had precisely 
the same kind of a contract with each road from Kokomo to East 
St. Louis as to the amount of bonds you were to get for each mile ? 
[ mean with local companies. Your contract varied with different 
companies, did it not? 

A. They varied in some particulars. I have not any recollection 
at all about that, whether if was the same or whether it was different 
with different companies. 


105 Redirect examination by Col. A. W. Henpricks: 


Q. 117. I observe from reading the two construction contracts in 
evidence, Exhibits A and B, that the specifications for building the 
road in Exhibit B are substantially the same asin Exhibit A. Will 
you state how that came to be so? 

A. They were the specifications which had been adopted by the 
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Toledo, Cincinnati and St. Louis road and the Western Construction 
Company. 

(). 118. Had it any reference to the specifications in the previous 
contract made with the Frankfort and State Line? 

A. I think you will find substantially the same specification in all 
contracts that were written by the Western Construction Company— 
64-foot ties and 40-pound iron, cuts 16 feet wide at bottom, banks 
ten feet wide on top, and timbers in bridges 12 by 12, ete. 

®. 119. Was not the contract with the Frankfort and State Line 
made before the 'T., C. and St. L. of Indiana came into existence? 

A. Yes, sir. 

Q. 120. Then I will ask you again if the specifications in 
106 ~—ithe contract with the T.,C. and St. L. were intended to follow 
the specifications in the Frankfort and State Line to adapt 

the contract to it? , 

A. Not exactly in that way, but the specifications in both those 
contracts followed the specifications which had been adopted by the 
Western Construction Co. and the Toledo, Cincinnati and St. Louis 
Railroad Company. I do not think that the one followed the other, 
but it followed the specifications which had been adopted months 
before that. 

Q. 121. It was adopted by the Western Construction Co. itself and 
followed in all the work it did on this line? 

A. Yes, sir; you will find the same specifications in all the local 
companies in Illinois and in all the contracts that we wrote provid- 
ing for the strength of the Horne trussed bridges and all the ma- 


terial points. WILLIAM J. CRAIG. 


Since my former examination I have compared Exhibits A and 
5. mentioned in my former evidence with the recorded copies of the 
contracts in the book mentioned by me and find them to be correct 
copies from said book. I have made diligent search in my 
107 _—i office for the original contracts, of which Exhibits A and B 
are copies, and cannot find them. ‘The originals of Exhibits 
A & B, which I last saw in St. Louis about tliree years ago, are not 
there now, and I do not know where they are. In April, 1883, the 
directors of the Frankfot State Line Co. passed a resolution author- 
izing the pres. and sec’y to make an operating contract with the 
T., C. and St. ].. Co. without specifying terms. The lease was to be 
made upon such terms as the pres’t of the Frankfort and State Line 
Co. should approve. A lease was prepared, but was never signed. 
I have written to Mr. Munson, sec’y of Frankfort and State Line Co., 
about the original of Exhibit A,and he writes that he cannot find 
it among the papers of that company and can get no trace of it. I 
have also made search for it among the papers of that Co. and can- 
not find it. 
Cross-examined by Mr. Harris: 
[ found a copy of the unexecuted case aforementioned in the 
office of the Toledo, Cincinnati and St. Louis when I became re- 
ceiver. I will send it down to be attached to this deposition as “C.” 


WILLIAM J. CRAIG. 
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108 Exurpit “A” with dep. of W. J. Craig. 


Contract No. 20. Frankfort and State L. Div. 
Construction Contract. 
Frankfort and State Line Railroad Company. 


Memoranda of an agreement made and entered into this 31st day of 
August, A. D. 1880, by and between the Frankfort and Stete — 
Railroad Company, a corporation of the State of Indiana, and the 
Western Construction Company, a corporation of the State of Ohio. 


Whereas the said railroad Co. has been organized to construct and 
operate a railroad from Frankfort, Clinton county, Indiana, south- 
westerly to a point on the State line between Indiana and Illinois 
southwesterly from Eugene, Vermillion county, Ind., and said con- 
struction company proposes to build the same and by the necessary 
proceedings to cause the said road, when so completed, to be made a 
part of tlie railroad of the Toledo, Delphos and Burlington Railroad 
Company, a corporation of the States of Ohio and Indiana: 

Now, then, in consideration of the promises of the said Frankfort 
and State Line Railroad Company hereinafter made the said West- 

ern Construction Company hereby promises and agrees to 
109 construct for said Frankfort and State Line Railroad Co. a 

first-class three-foot gauge railroad between Frankfort, Clinton 
county, Ind., and a point on the State line between Indiana and 
Illinois nearly southwesterly from Eugene, in the county of Ver- 
million, State of Indiana, upon the following specifications : 

The embankments shall be ten feet wide at the top, the cuts four- 
teen feet wide at the bottom, and both embankments and cuts shall 
be the usual and ordinary slope, so that both shall be a first-class job. 

The ties shall not be less than 6} feet long, and be cut from the 
best timber for ties the county adjacent affords. 

The iron shall be of the ordinary T pattern, of usual good, mer- 
chantable quality, and weigh forty pounds per lineal yard. 

The iron shall be laid with spikes of the usual and ordinary 
length and size, fastened wita fish bars and bolts of the usual or- 
dinary size and length made to fit the rails, and be of usual good, 
merchantable quality. 

Said Western Construction Company also promises and agrees to 

construct the necessary side tracks, frogs, and switches and 
110 the necessary water station and station buildings. 
The bridges to be of wood and the ordinary Horne truss 
pattern to be first-class railroad bridges, and capable of carrying a 
rolling load of 3,000 pounds per lineal foot. 

Said construction company shall within two weeks put an en- 
gineering corps at work making the necessary surveys and a perma- 
nent location of the road, and shall commence work constructing 
said railroad within two weeks after the right of way and local aid 
hereinafter specified have been secured and due notice thereof in 
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writing has been served by said Frankfort and State Line Railroad 
Company on the president of said construction company. 

The Frankfort and State Line Railroad Company shall secure the 
necessary right of way on the line as located by the engineer of said 
Western Construction Company, the width to be given by said en- 
gineer, but not to be less than sixty feet wide nor more than 100 
feet wide, the title to be free from condition, and shall also secure 
the necessary depot grounds at the various stations free from condi- 

tion. 
111] Said Frankfort and State Line R. R. Co. shall also prepare 

and execute and deliver to said Western Construction Co. 
their first-mortgage bonds at the rate of ten thousand dollars a mile 
for the entire length of said road, said bonds to be seven per cent. 
coupon bonds, due in twenty years from date, interest falling due 
semi-annually, on the first days of January and July each year, be- 
ginning Jan. Ist, 1881, and be secured by a first mortgage on all 
the property of said railroad Co., both real and personal. 

The Frankfort and State Line Railroad Company hereby repre- 
sents that it owes no debt except a debt to one R. N. King anda 
few small debts incurred in the construction of the road, not exceed- 
ing thirteen hundred dollars in all; the said bonds and mortgage 
to be prepared in the usual and ordinary manner, after the usual 
form, except that they are to be written or printed instead of en- 
graved, and said mortgage is to be duly recorded. 

The said railroad company also agrees to deliver to said Western 
Construction Company certificates for all the shares of the capital 
stock of said company, which stock shall! be fully paid up and shall 

be payable as follows: One-fourth when the first fifteen miles 
112 from Frankfort is completed; one-fourth when the second 

section of fifteen miles is completed; one-fourth when the 
third section of fifteen miles is completed, and the balance when 
the ruad is completed to the State line of Illinois and Indiana. 

Said Western Construction Company agreeing to deliver there- 
from shares of stock to all parties entitled to it, but to have, after 
satisfying all lawful demands for the company’s stock other than its 
own, two-thirds of all the Co.’s capital stock, even if the same has to 
be increased. 

Said R. R. Co. is now indebted to one Rob’t N. King, who is se- 
cured by a deposit of certain bonds, local aid, and also all the real 
estate, rolling stock, and personal property of said company, which 
debt is now payable, and on the payment of which said King is to 
deliver up all his security., Now, the said R. R. Co. agree to settle 
and adjust said claim with said King, and said Western Construction 
Co. agree to furnish the’ funds to pay the same and advance the 
same to said R. R. Co.; and thereupon said R. R. Co. shall forth- 
with pay said claim, secure the possession of the security now held 

by King, and put said Western Construction Co. in possession 

113 of all the property of said Frankfort and State Line R. R. 
Co., real, personal, and rolling stock. 

Said railroad company agree to raise local-aid subscriptions, either 
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individual or by the votes of the township through which said R. 
KR. passes, to the amount of four thousand dollars per mile. 

If any part of the local aid is raised by subscription of individuals, 
then only these shall be counted what are given by responsible 
parties. 

Said R. R. Co. agree to secure the right of way for the whole line 
and also the required local aid complete on or before Nov. Ist, 1880. 

Said Western Construction Co. shall prepare said bonds and said 
mortgage at their own expense, and forthwith, on their being pre- 
pared and being presented for execution, said R. R. Co. shall, by its 
proper officers, execute the same, and said bonds shall be issued 
under the direction of said Western Construction Co. and shall be 
payable and deliverable as follows: One-fourth of the entire issue 
when the first section of fifteen miles ont of Frankfort is completed, 

one-fourth of the entire issue when the second section of 
114 fifteen miles is completed, one-fourth when the third section 

of fifteen miles is completed, and the balance of the entire 
issue when the road is completed to the State line between Indiana 
and Illinois. | 

The payments already made on construction shall be considered 
a part of the subsidy and local aid agreed herein to be raised ; and it 
is further agreed that if the local aid and stock subseription raised 
in Clinton county shall realize full ninety thousand dollars, then 
that twenty thousand dollars thereof shall be put in machine shops 
and grounds at the town of Frankfort, in said county, for the use of 
said company. 

And whereas certain parties have made subscriptions for the bonds 
of said company, on which certain payments have been made, not 
exceeding, however, five thousand five hundred and sixty-six dol- 
lars, said construction Co. are to adjust the same. 

[t is further agreed that the stock subseribed by the parties organ- 
izing said Frankfort and State Line Railroad Company may be 
transferred to the said Western Construction Co., said company as- 

suming al! liability thereon; and said Western Construction 
115 Company agree to accept all such stock so transferred, and 
assume all liability thereon. 

[In witness whereof the contracting parties have signed these pres- 
ents as follows: The Frankfort & State Line Railroad Company has 
signed these presents by John G. Clark and Samuel Ayers and James 
L.. MeMurray, the committee appointed therefor by the board of di- 
rectors of said company, and also— 

And the Western Construction Company has signed the same by 
W. J. Craig, its president, on this 3lst day of August, 1880. 

hRANKFORT AND STATE 
LINE RAILROAD CO., 
Per JOHN G. CLARK, 
SAMUEL AYERS, 
J. L. McMURRAY, 
Per Committee. 
THE WESTERN CONSTRUC- 
TION COMPANY, 
By W. J. CRAIG, President. 
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Exuisit “B” with Dep. of W. J. Craig. 


Articles of agreement made and entered into this ninth day of June, 
one thousand eight hundred and eighty-one, between the Western 
Construction Company (a corporation created under and existing 
by virtue of the laws of the State of Ohio), party of the first part, 

and the Toledo, Cincinnati and St. Louis Railroad Com- 

116 pany (a corporation created under and existing by virtue 

of the laws of the State- of Indiana and Illinois), party of 
the second part. 


Whereas the party of the first part is created for and engaged in 
the business of doing and performing each and every thing n@eessary 
to obtain, purchase, and procure right of way and land, to lay out, 
grade, and construct lines of railroad and fully prepare for traffic, as 
may hereinafter be contracted ; and 

Whereas the party of the second part: being a railroad company 
and desirous of obtaining the services of said party of the first part 
in manner and form as hereinafter described 

Therefor- the parties hereto, for value received and in considera- 
tion of the mutual promises hereinafter set forth, do hereby agree, 
promise, and undertake in manner and form as hereinafter set 
forth : 

That, for and in consideration of the payment, hereinafter set forth, 
to be made by the party of the second part to the party of the first 
part, the suid party of the first part hereby agrees to procure the 
necessary right of way, land, and material and to perform the neces- 

sary work to build a railroad that shall be ready for traffic, 
117 and, upon the performance by the said party of the second 

part of its herein-set-forth undertakings, to put said party of 
the second part in full, absolute, and perfect possession, thereof, ex- 
tending from a connection with the Toledo, Delphos and Burlington 
railroad, in the city of Kokomo, Howard county, in the State of 
Indiana, and extending thence through the counties of Howard, 
Clinton, and Tippecanoe, Montgomery, Fountain Park, and Ver- 
million, in the State of Indiana, and the counties of Vermillion, 
Kdgar, Douglas, Coles. Cumberland, Shelby, Fayette, Montgomery, 
Bond, Madison, and St. Clair, in the State of Illinois, to the city of 
East St. Louis, in St. Clair county, in Illinois, being about two 
hundred seventy miles in length, passing through or near the follow- 
ing towns or cities: Frankfort, Eugene, Indiana, Ridge Farm, 
Oakland, Charleston, Neoga, and Ramsey, in the State of Illinois. 

The alignment of said railroad to be at least equal to that of other 
first-class railroads in counties of similar topographical — geographi- 
cal formation, runningas directly practicable from the city of Ko- 
komo, Indiana, through the counties and places specified, to the city 

of East St. Louis, Illinois. 
118 The route on which said railroad is to be laid to be selected 
and located by said second party, subject to protest and arbi- 
tration, as hereinafter provided. 
8—270 
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The gradients are to be in regular planes ascending gradually to- 
wards summits, the grades to be, as near as may be best, to twenty- 
six and four-tenths (26.4) feet, and in no event to exceed fifty-two 
feet to the mile, with such an alignment that an equation of grades 
and curves shali conform to these conditions. 


the sécond part, by a good and indefeasible title, free from condi- 
tions and incumbrance a right of way in width thirty feet (50) on 
each side of the center line of the railroad, save where parties agree 
to a right of way of less width when the circumstances render the 
obtaining of so wide a right of way unusual in general railroad cus- 
tom, the width of right of way being a subject of arbitration as 
hereinafter provided, which must be cleared of all standing timber. 
The parties of the first part are to pay for and are to convey 
119 tothe party of the second part depot grounds of such size and 
ut such points as second — shall designate, except said first 
party shall protest, in which case the matter shall be left to arbitra- 
tion, but in all Cases the depot grounds shall be of suthicient s1ze 
and so located as to enable the company to do the business at the 
particular stations conveniently and well: Provided, and however, 
That in towns and vilages where it may become necessary to run the 
railroad through streets or alleys a narrow right of way (but not less 
than sixteen feet (16) in width) may be used. 

The title must be the best which the municipality and the adja- 
cent owners of land can grant, and free from all conditions or re- 
quirements that would interfere with the safe and economical op- 
eration of the railroad. 

The road-bed shall be ten (10) feet wide on embankments and 
sixteen (16) feet wide in excavation, with slopes of one and a half to 
one in embankments and one to one in cuttings. 

The grade must be laid high enough to ensure a dry road-bed, 
and the banks built to provide for shrinkage. 

120 The stumps must be cut close, so that in no case wili the 
tops be within one foot of subgrade. All perishable material 
must be excluded from the embankments, and when the bank is 
not more than one foot high the stumps and roots must be grubbed 
out. 

The cuts must be properly ditched, and when material is wasted 
it must be thrown back from the top of the slope at least three (3) 
feet to prevent its washing back in the road-bed. 

All side ditches and. barrow pits must be grubbed out and dug 
with such regular depth and continuity as to afford an uninter- 
rupted flow to the water and prevent its becoming stagnant at any 
point on the right of way. When the grade is so high that a solid 
earthern embankment cannot with reasonable diligence be made 
within the time hereinafter stipulated for the completion of the road 
trestle-work work will be allowed. 

Suitable water-ways must be provided when necessary to carry 
the water across the track; cattle gaurds and road crossings put in 
all such points as may be requisite. When streams are crossed that 
require a clear span of fifty (50) feet or more Howe truss 


The party of the first part are to procure and vest in the party of 
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121 bridges or some other bridges of similar excellence shall be 

used, and in all cases the bridges shall be capable of sustain- 
ing with safety a rolling stock of three (3,000) thousand pounds to 
lineal foot in addition to the dead weight. When through bridges 
are used they shall be fourteen feet (14) between trusses. 

All the plans of all the structure must be submitted to and ap- 
proved by the party of the second part before their erection. 

The cross-ties must be of white burr or sweet-oak, made of live 
timber, free from shakes, dead knots, or other imperfections tending 
to impair their durability; to be six feet six inches (6’ 6”) long, six 
(6) thick, and not less than seven (7’’) inches wide, hewed or sawed, 
with two parallel faces, laid three thousand (5,000) to the mile, 
evenly spaced at right angles to the rails and tamped to a solid ' 
bearing. 

The track is to be laid with iron rails of approved pattern, made 
of good merchantable iron weighing forty (40) pounds to the lineal, 
yard, secured at each point by well-fitting fish plates with four bolts 
of the kind and pattern used in the construction of the Toledo, Del- 

phos and Burlington railroad between Warren and Kokomo, 
122 Indiana; four spikes to each tie, to be five inches long and 
one-half inch square. 

The track must be laid with care, surfaced and lined up as the 
work proceeds, so as not to bend or injure the iron. At all railroad 
crossings the necessary frogs must be put in of a style and work- 
manship to be satisfactory to the authorities of the lines which are 
crossed, 

Water-tanks of a capacity of not less than one thousand (1,000) 
barrels each to be built at such points as the party of the second 
part may designate, each tank to be covered in so as to be frost 
proof, furnished with necessary pumping machinery to run it, and 
connected with an abundant supply of water. 

[In consideration whereof the party of the second part agrees and 
promises to pay to the said party of the first part in manner and 
form as hereinafter provided, to wit: 

Three million dollars ($3,000,000) first-mortgage bonds of the 
Toledo, Cincinnati and St. Louis Railroad Company, par value, and 
three million ($3,000,000) dollars secured mortgage income bonds of 

the Toledo, Cincinnati and St. Louis Railroad Company, par 
123. = value, and four million ($4,000,000) dollars of the capital 

stock of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, par value, the same to be issued and paid in the following 
manner, to wit: 

The party of the second part agrees to at once place upon all its 
present and to be acquired property, rights, and interests consti- 
tuting and to constitute its line of railroad running and to be run 
from the city of Kokomo, Ind’a, to the city of East St. Louis, Dh- 
nois, a first lein or mortgage to the amount of three million dollars, 
said mortgage given to secure the payment of above-mentioned 
three million dollars of first-mortgage bonds, the said bonds to be 
three thousand in number and each bond for the sum of one thou- 
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sand dollars and payable the first day of July, in the year of our 
Lord one thousand nine hundred and twenty-one—that is to say, 
to run forty years from their date and to draw interest at the rate of 
six per centum per annum, payable semi-annually. 

Also to place a second lein or mortgage upon the said assets of 
said party of the second part, securing a like amount of income 

bonds, dividends on said bonds being payable out of the 
124 earnings of the said party of the second part in manner and 

form as is usual in income bonds, and acceptable to. party of 
the first part, the principal of said income bonds being payable on 
the first day of July, in the year one thousand nine hundred and 
tventy-one. 

Also to legally issue eapital stock to the said amount of four mil- 
lion dollars, par value. 

‘The manner of performance of above-promised payment shall be 
as follows: Upon the completion by the said party of the first part 
of a section or sections of the aforesaid railroad line of not less than 
five miles in length and the acceptance of suid completed sections of 
said railroad line as completed by said party of the second part, said 
party of the second part.will cause to be given, transferred, and de- 
livered unto said party of the first part such pro rata proportion or 
part of said first-mortgage bonds and income bonds so secured and 
capital stock aforesaid as said completed section or sections bears to 
the entire length of said to-be-constructed road line, the same being 
two hundred and seventy miles, more or less, the completion of said 

entire railroad line entitling said party of the first part to 
125 entire amount of above set forth securities. 

Also, as further payment for the aforesaid considerations, 
to assign, turn over, and deliver to the full and perfect use of the 
party of the first part all local aid of any and every kind received 
by or promised to party of second part from any source or in any 
manner. 

lt is mutually agreed that should the party of the first part use 
its best efforts in completing its hereinbefore set forth undertaking, 
and by reason of unfor-seen events not created by or chargeable to 
it be prevented from so doing within the time specified, then fur- 
ther time shall be granted as shall be agreed upon or determined in 
case of difference by arbitration. 

Should the parties hereto fail to agree in any manner or thing 
herein contracted about or left to mutual agreement, then in that 
case each such difference shall be referred to arbitrators, who shall 
be chosen in the following manner: The party of the first part shall 
choose a disinterested person as its arbitrator; the party of the sec- 
ond part shall choose another disinterested person as its arbitrator ; 

these two arbitrators shall endeavor to agree upon the ques- 
126 tion submitted, and should they fail they two shall choose a 

third arbitrator. The decision of the two arbitrators without 
the choice of the third, or the decision of two of the three arbitra- 
tors who agree, shall be binding and final on all parties hereto. 

In testimony whereof the said parties hereto have caused these 
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presents to be duly signed, sealed, and executed in manner and form 
as is legally required. 


THE WESTERN CONSTRUCTION COMPANY, 
By W. J. CRAIG, President. 


Attest: 
[seAL.] W. E. HACKEDOM, Secretary. 
THE TOLEDO, CINCINNATI AND ST. LOUIS 
R. R. CO., 
JNO. M. CORS SE, President 


Attest : 
[seAL.] HERBERT STEWARD, Secretary. 
127 Exuipit “C” with Dep. of W. J. Craig. 
Memorandum of agreement made and entered into this — day of 


A. D. 1882, by and between the Frankfort and State Line Rail- 
road C ompany, a corporation of the State of Indiana, party of the 
first part hereto, and the Toledo, Cincinnati and St. Louis Railroad 
Company, a corporation of the State- of Ohio, Indiana, and Illinois, 
party of the second part hereto, witnesseth : 

Whereas railroad companies organized under the laws of the 
State of Indiana, having connecting roads, are authorized to enter 
into contracts by which the locomotives and trains of one company, 
for the transportation of freight and passengers, may be run and 
operated over and upon the track and road of another railroad com- 
pany upon such terms as said companies may agree upon; and 

Whereas said party of the first part has not now the means to 
provide the motive power and cars with which to operate its road ; 
and 

Whereas the execution of this contract has been duly authorized 
by the re ‘spective boards and directors of the parties hereto: 

Now, therefore, said party of the first part, for the period of one 

year, and thereafter until the board of directors of said party 
128 _—of_ the first. part does otherwise direct, does hereby agree that 

said party of the second part may run its cars and locomo- 
tives, for the transportation of freight and passengers, over and 
upon the track and road of said party of the first part from Frank- 
fort, Indiana, to the Illinois State line, and for such purposes and 
the business incident thereto may use and occupy the real estate be- 
longing to said party of the first part: Provided, That said party of 
the second part shall be liable to their persons for all damages oc- 
casioned by such locomotives and trains and hold said party of the 
first part harmless therefrom. 

In consideration whereof said party of the second part hereby 
agrees to run said locomotives and cars upon all of the road of said 
party of the first part as soon as the same or any part thereof 
is ready for traffic and said party of the second part is notified 
thereof. 

[In testimony whereof said Frankfort and State Line Railroad 
Company and said The Toledo, Cincinnati and St. Louis Railroad 
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Company have hereunto set their names and seals the date above 
written. 


129 OcToBeR 107TH, 1885—9.30 a. m. 

W.J. Craia recalled and examined on behalf of the Frank- 
fort and State Line [ailroad Company, and by agreement of the 
parties his testimony is to be regarded as though taken in the pres- 
ence of the master and by him. 


Direct examination: 
Questions by W. H. CALKINs: 


1 —. Mr. Craig, in your testimony, taken on behalf of the com- 
plainants in this case, I notice that you give the constituent com- 
panies of the T., C. and St. L. as the Frankfort and Kokomo, the 
Frankfort and State Line R. R., the Tuscola, Charleston and Vin- 
cennes R. R., the Charleston, Neaga and St. Louis, and the Vermil- 
lion and State Line R.R. You may state whether there was a paper 
line which formed a part of the T., C. and St. L. line and what its 
name was. 


To which question the complainant objected, for the reason that 
it being a matter of record is not competent to be shown by parol 
testimony. 

Mr. Calkins, counsel for the State Line road, states he intends to 
introduce the record evidence, and this is taken assuming the record 
evidence will be introduced. 


A. There was another line, known as the The Toledo, Cincinnati 
and St. Louis. 

2 Q. Were there two lines of that name? 

A. Yes, sir. 
130 » (. State the termini of the two roads of that name. 

A. One extended as far west as Kokomo, the other from 
Kokomo to East St. Louis. 

4). As far west from Kokomo from where ? 

A. From Toledo, with branches running off intoSoutheastern Ohio. 

5 Q. You may now state the branches of the T., C. and St. L. sys- 
tem—all of them—its general system. 

A. There were seven mortgaged divisions. One extended from 
Toledo, Ohio, to Kokomo, Indiana, known as the Toledo Division : 
the Dayton Division extended from Delphos, Ohio, to Dayton, Ohio; 
the Dayton Southeastern Division extended from Dayton to Wells- 
ton, with branches from Ironton Junction to Ironton; the Iron Rail- 
road Division extended from Dean, Ohio, to Ironton: the Cincinnati 
Division extended from Lebanon Junction, Ohio, to Dodds, Ohio: 
the Cincinnati Northern Division from Dodds to the city of Cincin- 
nati; the St. Louis Division extended from Kokomo, Indiana, to 
Kast St. Louis, Illinois. 
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6 Q. Were all these different divisions under process of construc- 
tion and completion at about the same time? 


A. Yes; they were. I never thought of it before, but it is true 
there was work done on all these divisions during the years 
131 1880, 18-1, and 1882. The system was completed in 1882, 
except the Iron R. R. Division; no work was done on the 

iron Railroad Division. 

7 Q. 1 believe you have already stated in your examination that 
you were president of the Western Construction Company ? 

A. Yes, sir. 

8 Q. And that vou constructed the Frankfort and State Line road 
from Frankfort to the State line as well as that part of the T., C. 
and St. L. line to East St. Louis. Am I right in this? 

A. I did not quite complete the St Louis Division through to 
Kast St. Louis, by reason of a deal we made with the Delphos trust, 
under which they undertook to complete it and pay the debts, ete. 

9 Q. Otherwise the statement is correct, 1s it? 

A. Yes, sir. 

10 Q. How familiar were you with the aid voted on the Frank- 
fort and State Line road along its line, and what do you know, if 
anything, about any local aid and subscription being made to the 
Frankfort and State Line road, and of any to the T., C. and St. L.? 

A. I am familiar with the aid voted and subscribed to assist in 

the construction of the Frankfort and State Line road,and I 
132 ~=know that all of it was made directly to the Frankfort and 

State Line road. No aid was ever voted or subscribed to the 
T., C. and St. L.—along that line, I mean. 

11 Q. I believe you have already stated in your former testimony 
that this aid, as well as the subscription, went to the Western Con- 
struction Company under its contract for the building of the Frank- 
fort — State Line road. Am I correct in this? 

A. In its contract with the Western Construction Company the 
Frankfort and State Line Railroad Company agreed to raise $4,000 
per mile in local aid and to turn the same over as rapidly as it 
could be collected after the road was completed. The contract will 
show, I think. 

12 Q. Now, will you state whether there was any portion of that 
road of the Frankfort and State Line completed at the time you 
made the contract to construct it, and what portion was completed, 
and the terms relative to the manner in which you were to take the 
completed portion of it? 


To which question the complainant, by Col. A. W. Hendricks, 
objected, because it is a matter of contract and the facts are shown 
by the contract, which is already in evidence. 

Counsel for the Frankfort and State Line railroad says he 
J33 —s-will withdraw the question and put it in this shape: 

13 Q. What local aid, if any, were you to receive on account of 
the ll and ;ths miles of road already constructed between Frank- 
fort and Clark’s Hill? 
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To which question counsel for the complainant objected, for the 
same reason as to the last question, and also for the reason that it 
assumes a fact not shown to >xist. 


A. We were to receive the 11 and ,‘;ths miles already con- 
structed in lieu of a certain amount of local aid. 

14 Q. Now, in reference to the Delphos Trust, you spoke of the 
Delphos Trust having completed a part of the road in L[linois. 

A. Yes, sir. 

15 Q. You may state whether that contract was in writing. 

A. It was not. 

16 Q. What, then, were the terms of that contract between the 
Western Construction Company and the Delphos Trust, so far as it 
related to the stock of the Irankfort and State Line Railroad Com- 
pany? 

A. In consideration of various miscellaneous securities which 
were owned by the Western Construction Company, the Delphos 

Trust assumed all of the unfinished contract work of the 
134 Western Construction Company and agreed to build the road 

and pay the debts of the Western Construction Company. In 
preparing a list of securities to be turned over by the Western Con- 
struction Company the stock of the Frankfort and State Line Rail- 
road Company was reserved, and it was agreed between the directors 
of the Western Construction Company and the managing committee 
of the Delphos Trust that said Frankfort and State Line stock should 
remain in my hands until the Delphos Trust should complete the 
work and pay all of the construction debt. 

17 Q. How did that stock get into the hands of Elmer P. House, 
if it ever did come into his hands’? 

A. When the Delphos Trust completed the road to East St. Louis 
it owed, on account of construction work, about $130,000, which it 
failed to pay. ‘The contractors to whom that money was due placed 
mechanics’ lien upon the road, and, finally, as an adjustment of the 
matter and the contract between the T., C. and St. L., the State Line 
railroad, the American Loan and Trust Company of Boston, and the 
Western Construction Company and these creditors was made, a 

copy of which is already in evidence. In pursuance of the 
135  ~=terms of that contract or trust agreement I turned over to 

the American Loan and Trust Company, trustee under the 
agreement, the 18,000 shares of Frankfort and State Line stock 
which I have been holding to compel the payment of our debts. 
After a receiver was appointed for the T., C. and St. L. a proceeding 
was commenced before Judge Drummond which resulted in an 
order of the court directing the receiver to issue receiver’s certifi- 
cates to these creditors, and directing also that the 18,000 shares of 
Frankfort and State Line stock should be returned and held by the 
receiver until the certificates should be paid. If I am mistaken in 
this, the order of the court will show. Instead of transferring the 
stock directly to the receiver, the American Loan and Trust Com- 
pany transferred it to Elmer P. House and House transferred it to 
the receiver. 
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18 Q. What relation did Elmer P. House have to the Delphos 
Trust at that time? 

A. He has been their trustee or man to whom all deeds and 
transfers to property has been made. 

19 Q. When you finished the construction of the Frankfort and 
State Line railroad you may state whether there was any part of it 

left incomplete, and whether the T., C. and St. L. afterwards 
1356 completed it. 

A. The T., C. and St. L. never completed any road. My 
recollection is that before I left the work the Frankfort and State 
Line road was wholly completed. ‘There certainly was less than a 
mile of track to lay,and I think it was all laid. I am not quite 
sure whether the Fall Creek bridge was completed before I left the 
work. If there was any not completed by the Western Construction 
Company it was by the Delphos Trust. 

20 Q. How about the right of way? Was there any right of way 
to get and pay for? 

A. There were none; but, like there always is on all new rail- 
roads, there may have been an occasional piece of right of way to 
get which may have been cleared up since; but our right of way 
was unobjectionable and was as complete as the right of way of new 
railroads generally. 

21 Q. State what time Mr. A. A. Thomas became the president of 
the Frankfort and State Line, and whether he had any connection 
with the road at the time the 11 and ,;ths miles of completed road 

came into the hands of the Western Construction Company. 

od A. I think Mr. Thomas was elected a direetor and presi- 

dent of the Frankfort and State Line railroad in the spring 

of 1882. He was in no way identified with the Frankfort and 

State Line road or any other railroad at the time the Western Con- 

struction Company came into possession of the 11 and »;ths miles 
of completed road from Frankfort west. 

22 Q. Was he president at the time that was fixed up between 
Gen. Course and the directors of the 11 and 4;ths miles of road ? 

A. He was not. The contract was written by James Irwin, at 
that time general counsel, and it was long before Mr. Thomas was 
employed by Gen. Course. 


And further the witness saith not. 

Whereupon the further examination of the witness was postponed 
until some other time, and this testimony is not to bé used until op- 
portunity 1s had to cross-examine the said witness. 


Atrrep A. Tuomas, being first duly sworn to testify the truth, 
the whole truth, and nothing but the truth relating to the matters at 
Issue In said cause, deposes as follows: 

Direct examination: 
Questions by Col. A. W. Henpricks: 
138 1 Q. Please state your name, residence, and occupation. 
A. Alfred A. Thomas; ny residence 1s Dayton, Ohio; I 
practice law there. 
J—270 
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2 Q. Please look at the book I now show you and say what It is 


A. [t is the record or bouk of minutes of the bourd of directors of 


the Frankfort and State Line Railroad Company. 
3 Q. How do you know that? 

“3 Since April, 1882. I think, I have been a director in it, and am 
now, and | was prese os at its last meeting therein noted. 

4. Please refer to 103, being the record of the meeting of the 
board of directors held on the 30th of August, 1880, and furnish a 
copy of a resolution passed by the board at that meeting. 

A. The resolution referred to is as follows: 

‘Whereas this company, on the 23rd day of March, 1880, con- 
tracted with H. R. Lorne and Company for the construction of its 
railroad from Frankfort to the State line west, said contract requir- 
ing work to commence within ten days from the date of the same, 
and to overhaul or rebuild that portion of the line from Frankfort 
to Clark’s Hill within 100 days, and to build from Frankfort to the 
coal-fields in Fountain county, Indiana, by the Ist day of October, 

1880; and 
13! Whereas no work has been done by said contracting par- 
ties west of Frankfort; and 

Whereas the Frankfort and Kokomo railroad was represented to 
us by said H. R. Lorne and Co. as purchased by them or the narrow- 
gauge syndicate to become a part, together with the Frankfort and 
State Line railroad, of the continuous line of narrow-gauge road 
from ‘Toledo St. Louis; and 

Whereas since said time we find the Frankfort and Kokomo rail- 
ruad has passed into the bands of the Lake Erie and Western Rail- 
road Co. by purchase, and is, therefore, now owned and controlled by 
standard-gauge railroad, with rival interests to the narrow-gauge 
road we expected under our contract with said H.R. Lorne and Co.: 

Therefore it is resolved, That a committee be, and is hereby, ap- 
pointed to contract with responsible parties for the immediate con- 
struction of the lrankfort and State R. R. Said committee shall 
consist of Samuel Ayers, James S. McMurray, Isaac Porter, and John 
E. Clark, who are hereby authorized to ms ake and sign said con- 

tract for this company, and their so signing shall bind this 
140 company the same as if all the members of the board of di- 
rectors had signed the same. Said committee are hereby 
authorized to settle with R. R. King, to negotiate for and pay to him 
such moneys as may be due him, to take possession of the track and 
material of eacl: and all kinds they may receive from said King, 
and are hereby Wve to use the same in contracting with par- 
ties for the completion of the road, and the officers of the company 
are hereby directed to sign the same and affix the Ce.’s seal to the 
same. 
9 Q. Please refer to page 163 of the same book, being a record of 
a meeting of the board of directors held on the 20th of April, 1882, 
and read a resolution offered by Mr. H. Steward and the record of 
its adoption. 

A. The following is the resolution which was passed at that time, 

as shown by the record : 
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Resolved by the board of directors of the Frankfort and State 
Line Railroad Company, That the president and secretary of this 
company be authorized to execute to the Toledo, Cincinnati and St. 
Louis R. R. Co. an operating contract and lease of its real estate 
containing such provisions as said president, by executing, shall 

approve and adopt; which resolution was unanimously 
141 adopted. Date, April 20, 1882. The paper here present, 

which is marked Exhibit C in Craig’s deposition, is either 
the original or a copy of the paper executed in pursuance of that 
authority. I wrote it—that is, my recollection is T. A. Phillips, 
general manager of the T., C. and St. L., signed it, and I signed it 
on behalf of the Frankfort and State Line road. We agreed to it 
and carried it out. It was in pursuance of that contract the Frank- 
fort and State Line road was put in possession of the Toledo, Cin- 
cinnati and St. Louis Railroad Company long before the receivership 
and remained in its possession up to the time of its dissolution. 
At this time the Frankfort and State Line road was practically 
completed by the Western Construction Company. It was very 
anxious to turn it over to the T., C. and St. L. railroad to take pos- 
session of it and operate it. For quite atime T. A. Phillips, the gen- 
eral manager of the T., C.and St. L., declined to takeit. More work 
was compelled to be done on it to make it in proper shape. At last 
it was agreed that he would take it. This resolution was passed by 
the Loard of directors of the State Line road, and I was directed by 

the president of the T., C. and St. L. to prepare this contract. 
142 My recollection is that it was signed by the general man- 

ager of the T.,C.and St. L. and nryself. Atany rate, we agreed 
on its terms. We agreed on that a; the contract, and the State Line 
railroad was turned over to T. A. Phillips, the general manager of 
the T., C. and St. Louis, in pursuance of it. Let me add, it remained 
in his possession, or, rather, its possession, operating the T., C. and 
St. L., up to the time of the application for the receivership. These 
facts and this contract were set forth in the bill filed at Chicago, on 
which the original appointment of a receiver was made. ‘The re- 
ceiver was Mr. Dwight. Receiver Dwight took possession of the 
Frankfort and State Line R. R. in pursuance of that order, and he 
or his successor have since been in possession. I wassurprised when 
I saw Craig’s testimony saying that the paper was never signed. My 
recollection is that it was. 

6 Q. Please refer to the same book, beginning at tlre bottom of the 
page 197 and continuing on page 198, being a record of a meeting 
of the board of directors of that company held June 10th, 1884, and 
read from it a resolution offered by Mr. J.C. Wingate and the record 
of the adoption of it. 

A. I take it. June 10, 1884, is the date of the meeting. 

143 Mr. Wingate offered the following resolution : 

Resolved by the board of directors of the Frankfort and State 
Line R. R. Co., That the president and secretary of this company be 
authorized tu execute to the Toledo, Cincinnati and St. Louis R. R. 
Co. or receiver an operating lease of its real estate and property con- 
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taining such provisions assuch president by executing shall approve 
and adopt; which resolution was unanimously adopted. 


That is a correct copy of the minutes, and that, [ think, you will 
note, isan exact copy of the proceeding. At that time the receiver 
was in possession. Mr. Craig raised the question as to whether any 
action was necessary to take at the meeting to continue the receiver's 
possession, that it might be unquestioned. I said I thought not, and 
he thought it would be well to pass such a paper, that the signature 
of the president might settle the question, but it has never been 
raised, and nothing has ever been done with It. 

7 Q. Please refer to page 160 and the following pages of the same 
book purporting to be a meeting of the board of directors of that 
company held on the 20th of April, 1882, and read a resolution 
offered by Mr. Steward, as shown on page 164, and the record of its 

adoption by the board. 
144 A. The minute is as follows: 

Resolved, That the president and secretary of this com- 
pany be hereby authorized to issue to the Western Construction 
Company, on account of its contract for completing the line of this 
company’s road from Frankfort, Indiana, to the Illinois State Line, 
two installments of the stock of this Co., amounting in the aggregate 
to one million dollars of full-paid stock; which resolution was 
unanimously adopted. 


That stock was delivered, but I do not know just when it was de- 
livered. 

8 Q. Please refer to the same book, on page 169, being the record 
of a meeting of the board of directors of that company held on the 
20th day of March, 1883, and read the resolution found on that 
page. 


A. The resolution is as follows: 


The following resolution was offered and adopted : 

Resolved, That there be issued forthwith to the Western Con- 
struction Company all of the stock due under its contract for the 
building of this company’s road, less the sum of two hundred thou- 
sand dollars thereof, par value, reserved for issues to tax and local 
aid, and that the president of this company be authorized to sign on 
its behalf the agreement this day made between the T.,C. and St. L. 

R. R. Co. (Toledo, Cincinnati and St. Louis Railroad Com- 
145 pany), to the Western Construction Co, et al., the American 
Loan and Trust Co., and others. 


9 Q. Was the stock referred-to in that resolution issued ? 

A. The stock book will show. My recollection is that*the stock 
mentioned in the resolution last read and referred to was not then 
issued; that this last resolution authorizes the execution by the 
president.of this company on its behalf—that is, of the State Line 
Co.—of what I call the trust agreement. That trust agreement au- 
thorized the issue, not of one million, as I recollect, but of the bal- 
ance, I think, $4,800,000—a larger amount than the first. My recol- 
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lection is that one delivery was made which covered all that is 
provided by both of the last two resolutions. 

10 Q. Please refer to the paper now shown you, being Exhibit No. 2, 
with the master’s report on the intervening petition of Henry McPher- 
son in thesuit of Grenville D. Braman vs. The T., C. and St. L. Rail- 
road Co., No. 672, filed Aug. 29, 1884, and state whether that is a 
copy of the agreement referred to in the latter part of this resolu- 
tion. 

A. Yes, sir; I understand this to be a correct copy. It is 

the trust agreement referred to in the latter part of that 
146 ~—s resolution. ‘This trust agreement, it will be noted, is signed 

by T., C. & St. L. R. R. Co., by the American Loan and Trust 
(o., by the Western Construction .Co., by the Frankfort and State 
Line Railroad Co., as well as various creditors. J wrote that con- 
tract and suggested it and got everybody to agree to it. 

(This agreement is marked Exhibit No. 1 of the deposition of 
this witness, Mr. Thomas.) 


11 Q. Please refer to the same book, beginning on page 199 and 
extending on to page 200, purporting to be a record of the proceed- 
ings of the stockholders’ meeting of that company April 20, 1885, 
and read that portion of it relating to the ascertainment who the 
stockholders of the company then were. 

A. It is as follows: It was moved that the chair appoint a com- 
mittee of three to report the names of stockholders and the number 
of shares they were entitled to hold; motion carried. The chair 
appointed Eli Martin, John J. Bayless, and Elwood Avery. Said 
cominittee then reported the following persons is stockholders, hold- 
ing the following number of shares: 


Bh, Bh. Tr ii a i os cent tintin wie 1 share. 

We O. CRU, FOCNINNE nnn cone conn ceentacnns SE eee 
1470S WW. 5. Cong, president W. Uon. U. ........... 316 shares. 

BE, Pcicmierdtinee mena conan ‘bie 1 share. 
Bh Ck BN icicts einitni ailnapek sie a wereren wer inme wienamiiniaedt Gide l share. 
SOT, Weisel s teneinnncccccaneuesnenn | share. 
A ia in iris iced scien vette | share. 
Ue ea » eemicn ae l share. 


12 Q. You have said that for a considerable period of time you 
were a director of the Frankfort and State Line Railtoad Co. Please 
state what other, if any, official relation you have had to that com- 
pany. | 

A. I was its president during the time most of the papers read here 
were passed. | was its attorney in many matters. I believe I am 
vice-president now ; I am not sure. 

13 Q. Have you had any connection with the line of road now 
known as the Toledo, Cincinnati and St. Louis road ? 

A. Yes, sir; I was its general attorney from its first organization, 
through all its consolidations, up to the time of the receivership. 

14 Q. By whom were you employed? 

A. I was attorney for the receiver up to last fall. In March, 1881, 
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I was employed by Gen. Corse to organize the first T., C. and St. 

Louis railroad. He was then president of the T., D. and B. R. R. 
He stated to me what the plan was of the railroad of the 

148 Western Construction Co. and of the parties who were e xpected 
to raise the funds. He said the T., D. and B. R. R. Co. then 

extended from Toledo to Kokomvu; that its mortgage was executed 

and could not be changed; that its road was practically completed, 

except from Warren west to Kokomo, and that that was under con- 

struction contracts. He said that a subscription had been offered 

of three million dollars for a three-million-dollar mortgage from Ko- 

komo to St. Louis covering the railroad, and that upwards of one- 

third, or one million dollars, of such bonds had been sold; that what 

he wanted was to get the railroad as quick as might be, and he 

wanted me to take charge of the legal work for him. He explained 

to me the plan by which they proposed to proceed and by which 

they did proceed. He said he wanted the road known as the , oe es 

and St. L. to be incorporated immediately in Indiana; that then they 

would buy one or two existing roads, or had bought them, and that 

of one or two newly organized roads they would procure the right of 

way, as the road would be so constructed under contracts between 

the Western Construction Co. and these, which he termed constit- 
uent roads. He re me that further west, in Illinois, 

149 = lay one, on the east half of Illinois was another , that the 
Frankfort and State Line was Srcarn the F rankfort and Ko- 

komo R. R. was another, and that the thing to be done was toeffect Ff 

a“ corporate organization, and by. consolidation, as quickly as may 

be, get a line and build up a road beneath the mortgage. This was 

carried out to the end. As each constituent company would be con- 

solidated in, it would in the consolidation proceeding ratify the ex- 

isting mortgage, except that the Frankfort and State Line road was 

never consolidated. It was delayed and postponed, because its con- 

solidation would cancel the right to collect the tax. This tax 

was not its property, but was contracted as part of the construction 

price to the Western Construction Co. The first thing that was 

done was the incorporation of the T., C. and St. L. Railroad Co. in 

Indiana; next it was consolidated with the Frankfort and Kokomo 

Rh. R.; next the Vermillion and State Line R. R. Co. of Lllingis was 

chartered. It was consolidated with these Indiana roads. Next the 

two railroads of Illinois were consolidated and made a T.,C. and St. | 
L., which was known as the T., C. and St. L. of Illinois. ' 

150 ‘The mortgage was executed from Kokomo to St. Louis. At ( 
the time it was executed there was no right of way procured 

or standing in the name of the T., C. and St. L., though it owned 

the road and had then acquired the consolidation from Kokomo to | 

Frankfort. This was the plan, and what was done under this plan I 

was done with the knowledge of all parties, by the consent and di- 


rection of all parties, to me and others. By all parties I mean ] 
| the contracting bodies of these constituent companies and of the T., 
| D. and b. and of its successor, the T., C. and St. L. Mr. Craig was R 
~ president of the Western Construction Co. and Gen. Corse of the fc 


y railroad. What had been done in the State Line railroad affairs C 
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prior to my time I had no part in and know of from others only. 
Then—that is, in March, 1881, or when this mortgage was laid 
practically, or, more strictly speaking, up to the time of its contract 
with the Western Construction Co.—it had about a dozen miles built, 
almost wholly from taxes,some from local donations or subscriptions. 
It was shabby and worthless and practically abandoned. In that 
shape Gen. Corse came along, said what I have stated, 
151 and the parties who were then representing the State Line 
R. R. were called in and discussed it; all of which matters 
ended in the contract between the Frankfort and State Line R. R. 
and the Western Construction Co. That contract appears on the 
minutes of the Frankfort and State Line R. R. Co. and speaks for 
itself. No; that is not strictly correct. There is nothing on the 
minutes except the authority to execute it. It appears on the min- 
utes, | am very sure, of the Western Construction Co. At any rate, 
when I first went to Frankfort, Mr. Craig handed me the original 
contract, which was always acted on, and which was signed, on be- 
half of the State Line R. R. Co., by its committee authorized by 
that resolution. The contract shows that this entitled the railroad 
Co., for its construction in accordance with the terms of that con- 
tract, to all its donations and local aid or tax; also to all its stock, 
except what was needed and had to be paid out directly for sub- 
scriptions, donations, or tax—that exact amount has never yet been 
adjusted; also to the mortgage, as I recollect—the first mortgage of 
ten thousand dollars a mile on the road to be built. The contracts 
of the Western Construction Co. with these other constituent 
152. companies so called contain substantially the same provis- 
ions. Gen. Corse and Mr. Craig both explained to me that it 
was impracticable to dispose of bonds secured by mortgages on sec- 
tions of a road; that therefore none would be called or issued. 
None ever were called for west of Kokomo. What donations for right 
of way could be procured were procured, and what other aid, as 
they called it, was due to the State Line and the others. They did 
differently in these respects in Indiana, but aside from this the road 
was constructed and paid for by money received from the sale of 
the T., C. and St. L. mortgage from Kokomo to St. Louis. 
15. Q. Is that the mortgage now in suit? 
Ans. It is the mortgage now in suit in this case, as I understand. 
[ had this fact as a fact so often from so many persons connected 
with the matter that it is pretty bard to specify just who. It was 
constantly under: discussion. I had it from Geo. W. Balloo and 
Gen. Corse and others connected with the business that were ina 
position to know. The railroad, not the State Line—the T., D. and 
B., and the T., C., and St. L. Co.—constituted Geo. Wm. Balloo & Co., 
| think, or Balloo, its fisealagent. Healways wassuch. The West- 
ern Construction Co. constituted bim its fiseal agent. The 
153 mortgage bonds when executed were sent to New York. All 
except a small portion, as | understand, were delivered to 
Balloo and Co. as fiscal agents. The larger part were by them sold 
for money, the proceeds put to the credit of the Western Construction 
Co. in his office in New York. Mr. Craig had his offices in Frank- 
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fort and afterwards at St. Louis. When estimates would come in 
and money be needed drafts would be made on Balloo for money, 
and the money was so paid, and that built the Frankfort and State 
Line railroad. It should be known that the Western Construction 
Co. had a number of like contracts for other portions of the narrow- 
gauge road southeast in Ohio and some in Indiana. 

All or nearly all of these railroad bonds were so sold, and I suppose, 
I have understood—whether from Belloo or whom I cannot now 
state—that the money was kept in one fund, so that when drafts 
would be made by Craig as president of the construction Co. for 
work on the Frankfort and State Line road they would be paid by 
moneys then in Balloo’s hands to the credit of the construction Co. 
But into that pot he put the proceeds of the sale of the T., C. and 

St. L. mortgage. A portion of these mortgage bonds had 
154 ~=not been sold when the Western Construction Co. practi- 

cally failed. It was unable to sell the balance and raise cash 
to pay Craig’s drafts and contracts. It entered into the agreement 
with what was known as the Delphos Trust, by which the Western 
Construction Co. sold to the Delphos Trust the balance remaining in 
its hands unsold of the T., C. and St. L. mortgage bonds, and the 
Delphos Trust agreed to accept its contracts, including the contract 
to finish the State Line road, which was not then finished, and the 
portions of the road west and others. ‘The Delphos ‘Trust did com- 
plete the road and so sold or divided the mortgage bonds. 

16 Q. Had you anything to do with the getting up of the mort- 
gage of July 23, 1851, being the mortgage now in foreclosure ? 

A. I wrote it and was present at all the meetings wherein it was 
authorized or ratified. 

17 Q. As to that part of the railroad mortgage lying between 
Frankfort and the State Line, what piece of road was intended by 
the parties to that mortgage to be covered by it? 

A. It never was the intention of the T., C. and St. L. R. R., 

155 as evidenced by all its acts, so far as my knowledge went and 
all the declarations and instructions of its officers to me, to 

build any other road from Frankfort to the Illinois line except what 
is known as the Frankfort and State Line, nor was it ever the ex- 
pectation or intention of the Frankfort and State Line R. R. Co., 
after I became acquainted with and connected with —, that any other 
line should so be built between its terminal. Let me specify as to 
this. Perhaps it was in the spring of 1882—the records will show— 
the Frankfort and State Line old board of directors—the same or 
substantially the same who were such when its contract with the 
Western Construction Co. was made—met in Frankfort for the pur- 
pose of turning the road over to Gen. Corse, then president of the 
T., C. and St. L. They figured up what indebtedness they had on 
oid scores and stated it,and he paid it. The president of the Frank- 


fort and State Line, with, I think, the entire board of directors, or 


the entire board who attended the meeting, called on Gen. Corse 
and had a full talk at Frankfort, and stated that they were ready 

that heshould take possession practically and name whatever 
156 board of directors he wished to be chosen. He did so, and 
that was the new board that organized when I went in. 


Pek ee ee. Se ee 2 ‘ 
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(By A. C. Harris:) 


18 Q. Were you there at that conversation you speak of ? 

A. Yes; I was there all through it. When the new board met I 
practically began my work with the Frankfort and State Line. My 
recollection is that at that meeting I was elected president of the 
Frankfort and State Line executive committee and continued so 
until some meeting was wanted, and I was too engrossed in busi- 
ness to go then, and they elected Mr. Rice and elected me vice- 
president. Neither the Western Construction Co. nor anybody ever 
asked for the mortgage from the State Line R. R. which it bad 
agreed to give for its construction. The Western Construction Co., 
in fact, caused the T.,C. and St. L. mortgage from St. Louis, Frank- 
fort to Kokomo, to be executed, and they accepted it in lieu of the 
other, intending and expecting at that time by consolidation to 
ratify. 


(By Col. A. W. Henpricks:) 


19 Q. Can you state whether or not the fact of the execution of 
this mortgage of July 23, 1881, on the T., C. and St. L. was known 
to the other directors of the Frankfort and State Line road 
157 as well as yourself, and whether it was known to them that 
the funds with which the roads was built were delivered from 

the sale of the T., C. and St. L. bonds secured by that mortgage? 

A. I cannot say with certainty as to every particular person, 
though I have no reason to doubt it. It was known toall the officers 
of the State Line road under discussion before us many atime. It 
was known to the president who preceeded me—Mr. Morrison. It 
was on record in the county, each county through which the State 
Line goes, in the recorder’s office. It was known to everybody who 
took any pains to be informed ofanything at all about how the road 
was built. James H. Rice, now president of the State Line R. R. 
Co., was in the employ of the Western Construction Co. during 
all this time—was the confidential man—and W. J. Craig was 
the president of it and knew more about it than I did. He 
was the right of way agent, the man on whose ability and every- 
thing else Craig most relied in all the matters in the construction 
of the road. 

This one fact I would like to say here in explaining mat- 
15S _— ters: I think it is only fair tothe railroad to say, from the 
time the Frankfort and State Line R. R..was put into 
possession of the T., C. and St. L., the T.,C. and St. L. kept it up at its 
own expense and paid the balance of the construction bills, paid the 
right of way debts, procured additional right of way, built fencing, 
and all other expenses of the new road; paid for the right of way 
railroad fence, and took the right of way and name of the T., C. and 
St. L. It treated it as if it were its own property, so far as carrying 
the expense was concerned. 

Another matter, as explaining this trust agreement: The contracts 
for the building of the road that was unpaid for, which that trust 
agreement was designed to take care of and prevent suits on, were 
let, covering parts of the Illinois road and parts of the State Line, 
10—270 
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Indiana, road. One contract went right across the line. I under- 
stood that this Frankfort and State Line stock was already in trust 
for purposes of consolidation at the time of the execution of this 
trust agreement, and that that trust was transferred to Elmer P. 
Horne, though the trust agreement does not fully specify. It as- 
sumes It. 
159 I want to say, of my own motion, one other matter: That 
I have no interest in this matter, either in the railroad or 
any of its constituent companies, or any of its securities, or in the 
Western Construction Co. I own, of course,a nominal amount of 
stock in the State Line read—enough to fully authorize me to hold 
an official position. The record shows nobody else holding any 
more, of the officers and directors of the road, excepting the one 
belonging to it. 


Cross-examination : 

Questions by F. Winter, Esq’r. 

20 Q. You were elected president, I believe, as the record shows, 
at a meeting held the 20th April, 1882, contained upon pages 158 
and 159 of the record of the proceedings of the stockholders and 
directors of the Frankfort and State Line road ? 

A. The records show, I think, that is right. (Referring to said 
record.) The minutes show that I was elected April, 1882. I take 
this to be correct. 

21 Q. It shows the fact also that you were president at the time 

the resolution was offered and passed directing the president 
160 and secretary of the company to execute the operating con- 

tract to the Toledo, Cincinnati and St. Louis R. R. Co. which 
lias been referred to in your testimony heretofore ? 

A. Yes, sir. 

22 Q. Have you any personal knowledge that the money with 
which the Frankfort and State Line road was built was the proceeds 
of the bonds of the T., C. and St. L. railroad procured by the mort- 
gage in suit? 

A. Lonly know what I have been told by Mr. Balloo and Gen. 
Corse. The matter and the situation of this State Line railroad has 
been under discussion with me hundreds of times by them and 
their successors. I had that fact from them. I did not sell the 
bonds nor handle the money. 

23 Q. The only knowledge you had on that subject was from con- 
versations you had with Gen. Corse and Mr. Balloo and their suc- 
cessors ? : 

A. Yes, sir; their assistents and successors; among others, the 
treasurer of the Western Construction Co., Mr. Remington, of New 
York. There was no possible way other to raise money than that. 
Part of the State Line road was very costly. The costly part was 
the part the Western Construction Co. built. The only cheap part 
is the part that has been done since. 
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By Col. HenpRIcKs: 
24 Q. I suppose you know that the Frankfort and State Line Co. 
itself did not furnish the money ? 
A. It bas had no money at all except what was given to it, 
161 and that was very small sums. The Western Construction 
Co.’s books, I understand, have been kept at Balloo’s bank. 
They were accessible. The drafts and amounts and the persons 
those drafts went to are all on record. 


By A.C. Harris: 


25 Q. Do you know where they are? 

A. No. They went into Mr. Balloo’s possession at the time of the 
organization of the Delphos Trust. You must understand that 
while the old minutes of the State Line board were shabbily kept 
the expenditure of the money of the Western Construction Co. by 
Mr. Craig were very fully kept. Very accurate book-keeping, index- 
ing, and dating, and, as I understand, the receipting of drafts show- 
ing how and where the money went, was all kept there; one set kept 
by Mr. Craig and another by the treasurer of the construction Co. 
of New York, and they were as correct as a bank keeps its ac- 


counts, 
ALFRED A. THOMAS. 
The deposition of James H. Rice to be used in a case now pending 


in the United States circuit court, wherein Larnerd is plain- 
tiff and the T., C. and St. L. R. R. Co. is defendant. 


This deposition is taken by agreement between the parties, and 
shall have the same effect as if taken in the presence of the master. 

Thesaid James H. Rice, being first duly — to testify the truth, 
the whole truth, and nothing but the truth, testified as follows: 


Direct examination : 
Questions by W. H. CALKINs. 


1 Q. You may state your name and residence, and what connec- 

tion you have with the Frankfort & State Line Railroad Company 
at present. 

162 A. My name is James H. Rice. I reside at Indianapolis, 
and am president of the Frankfort and State Line R. R. Co. 

2 Q. When were you elected president of that Co., and what was 
your connection with it before you were president ? 

A. I was elected president last April a year ago, and prior to that 
time I was secretary two terms; I think, I am not positive, one term 
at least. 

8 Q. What connection did you have with it at the time it was 
constructed ? 

A. 1 was elected secretary shortly after I went to Frankfort. That 
was in 1881, and I had charge of the right of way matters and gen- 
eral business. 

4 Q. You may state what connection, if any, you had in the pro- 
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curement of rights of way for the railroad from Frankfort to the 
State line | 

A. I had charge of what was known as the right of way depart- 
ment. I employed all the men in thai business, and adjusted the 
claims passed on. 

5 Q. You may state whether the Frankfort and State Line R. R. 
Co. had completed the procuring of its right of way from one end 
of the line to the other prior to the time that the T., C. and St. L. 
Co. took possession of it; and if the rights of way had been procured 
you may state by whom and in whose name they were so procured. 

A. Well, all the rights of way had been procured prior to our 
going there and settled for from Frankfort to Clark’s Hiil, and 

prior to the lease of the Frankfort and State Line to the T., 
163 C. and St. L. Company we had secured all the rights of way 

that there was not litigated in the name of the Frankfort and 
State Line Co., with the exception of some two or three peices—pos- 
sibly a strip in Montgomery Co., and some litigated peices belonging 
to heirs in Fountain Co. It was taken in the name of the Frankfort 
and State Line Company. 

6 Q. The litigated peices that you speak of were being litigated 
between whom ? 

A. Between the property—the property-holders—and the Frank- 
fort and State Line Co. 

7 Q. What was the width of the two peices in Montgomery Co. 
that had not been secured ? 

A. Well, there was one peice, a very small strip—I think it was 
a very narrow strip—the Frankfort and State Line people got per- 
mission to construct over it. That was one peice. Then there was 
a peice near the depot where we had to have an additional strip 
that we had gotten over. The engineers had swung the location of 
the grade to one side, and it was necessary that we should get an 
additional strip. But, since I think of it, there is a strip in Foun- 
tain Co. also. 

8 Q. I desire to get about the entire width or length of the road 
over these unsettled peices. 

A. Well, I cannot tell without consulting the notes. The right 
of way was different at different locations. That depends on the 
fin or cut. I do not think the whole thing would exceed one-half 

mile in the different places. The narrow strip in Fountain 
164 Co. was across a two-acre lot or tract, and the peice in Mont- 
gomery Co. was across the two forties. 


(By A. W. HenprRIcks:) 


9 Q. When you say one-half mile you mean in all over the whole 
line ? 
A. In all; yes,sir. The longest strip was in Montgomery county, 


which had been settled in the courts partly at that time. 
(Questions by W. H. CaLkIns, continuing :) 


10 Q. Now, Col., will you please state what funds were used in the 
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purchase of this right of way ; whether the stock of the company 
entered into it; and, if so, to what extent? 

A. Well, there was a great deal of it gotten by what we call “ do- 
nated.” In Montgomery county a man named Wingate that I had 
employed secured what we call a clean right of way, and it cost the 
company scarcely anything. We paid him his salary, and outside 
of litigation it was comparatively nothing. There was in the neigh- 
borhood of thirty miles that was the cheapest right of way ever 
gotten in Indiana, I think. 

11 Q. And as to the rest ? 

A. Well, the rest had been secured—from Frankfort to Clark’s 
Hill had been secured and built on. 

12 Q. That was the 11 and »,ths miles? 

A. Yes, sir; on that part the iron was down and the road com- 
pleted. 

13 Q. And from Montgomery county east was it donated ? 

165 A. Yes, sir; and at Clark’s Hill the property there was 

owned principally by one man named Clark, and he took all 

these contracts for the heirs, and they contained conditions about 

fencing and everything being completed, when they should be turned 

over to the State Line Co. ‘That was all done prior to my going 

there. Ido not know anything about that. I know simply that 

they were turned over to us, and we gave stock of the company for 
them, and some were paid by money. 

14 Q. And money paid by whom? 

A. I paid the money. 

15 Q. Representing whom ? 

A. The Western Construction Company. 

16 Q. So far as vou know, did the T., C. and St. L. Co. make any 
mayments at any time before the road was leased to it, as you have 
& tee spoken ? 

A. Well, when we got that right of way there was not any to pay 
for. 

(Questions by *. W. WINTERS :) 

17 Q. There were no rights of way to get? 

A. As far as I know, none. 

18 Q. Had you taken deeds for all these rights of way ? 

A. Yes, sir; all of that right of way was in deeds. I remember 
very distinctly we had a peculiar form of deed. You would call it 
a right of way. 


Cross-examination : 


Questions by A. W. HEenpRIcKs. 
166 19 Q. You say at the time these rights of way were taken 
by you there was no T., C. and St. L. Co.? 
A. No, sir. Well, I think there was a T., C. and St. L. Co. before 
we completed that road in Indiana. 
20 Q. What were the proposed connections that you intended to 
make ? 
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A. On the east with Frankfort and Kokomo, and on the Illinois 4 
side with the Vermillion and State Line on the other side. 

21 Q. What important points was it proposed to connect by the ' 
system of road that you had in view? 

A. Toledo and St. Louis. | 

22 Q. You were placing this road then with reference to the con- 
templated connection at that time as part of the narrow-gauge sys- 
tem / ’ 

A. Oh, certainly. ye 

23 Q. What was your relation to the Western Construction Com- 
pany ? 

A. I was a member of it—a stockholder in the Western Construc- 
tion Company. 

24 Q. And in getting all these rights of way you were acting for 
it, and not as an officer of the Frankfort and State Line, I suppose? 

A. I was acting in a general capacity, | suppose. I was hired on 
the Frankfort and State Line. 

25 Q. Was that before or subsequent ? 

A. When we went there the Western Construction Company had 
a contract to build that road. 

26 Q. So you remember, under the contract, who was to furnish 
the right of way? 

A. The Western Construction Company. 
167 27 Q. How came the railroad to do it when the Western 
Construction Company was bound to furnish the right of ~ 


way? 
A. Well, I don’t know, for it seemed to be in a general transfer 
before building tbe road. ; 


Redirect examination: 


Questions by W. H. CaLkIns. 

28 Q. You may state what the general equipments of the Frank- 
fortand State Line railroad was when -it was taken possession of 
under this lease by the T., C. and St. L. Co. 

A. It consisted of one locomotive that had been run over the ten 
miles completed, and three or four flat cars—construction cars— 
and several hand-pushed cars and some tools. 

29 Q. Where is the engine now ? 

A. Well, I know that only on information—only what the boys 
tell me—it is running on the road. I have not seen it. 


Recross-exam ination: 


Questions by A. W. HENpRICcKs. } 
30 Q. Was that engine and other equipments that you speak of ‘ 


taken in possession by the T., C. and St. L. Co. at the time it took 
possession ? 

A. Yes, sir; everything went together. 

31 Q. All went as one concern ? 

A. Yes, sir. 
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168 32 Q. Do you remember when it was taken ? 

| A. No. Shortly after. I think it was soon after the track 
was narrowed from Frankfort to Kokomo. We ran over the entire 
line with it whenever we had any construction todo. As soon as 
they narrowed that line they used that in fixing bridges there and 
going west as far as the river. 

33 Q. You had a contract subsequent to the Frankfort and State 
Line with-the T., C. and St. L., had you not—that is, the Western 
Construction Company * 

A. Yes, sir; the Western Construction Co. had. 

34 Q. Was this road turned over to the T., C. and St. L. after or 


‘before you went into that contract? 


A. We did not turn over the road, we leased it. 

35 Q. Was that done before or after you had made your contract 
with the T., C. and St. L. Co., and after the road was constructed 
from Kokomo to East St. Louis? 

A. That was afterwards. We leased it afterwards. 


169 Articles of Association of The Toledo, Cincinnati and St. Louis 
Railroad Company. 


We, the undersigned, for the purpose of forming a corporation to 
build, complete, own, maintain, and operate a railroad to extend from 
a point on the dividing line between the States of Indiana and Ohio, 
in Adams county, Indiana, to a point on the dividing line between 
the States of Indiana and Illinois, in Vermillion county, Indiana, 
and to connect with or become coterminous with railroads now 
built or being built or to be hereafter built in the said State of Ohio, 
and running to and terminating at the city of Toledo, Ohio, and also 
to extend to and form a continuous line of railroad tu East St. Louis, 
on the Mississippi river, in the State of Illinois, do hereby, under the 
general laws of the State of Indiana, adopt the following articles of 
association : 

Article I. 

The name of this corporation shall be The Toledo, Cincinnati and 
St. Louis Railroad Co. 

Article IJ. 

The capital stock of this company shall be three million dollars 
($3,000,000). 

Article ITT. 


170 The capital stock shall be divided into sixty thousand 
shares of fifty dollars each. 
Article 4. 
The number of directors shall be seven. 
Article 5 


The names of the directors for the ensuing year shall be: Geo. 
Wm. Balloo, Eli Marvin, C. H. Vennor, W. J. Craig, Jno. M. Corse, 
W. H. Hart, Wm. H. Bingham. 
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Article 6. 

The name of the place from which said road is to be constructed 
is Kokomo, Howard county, Indiana, through Ind., to St. Louis, 
Mo., crossing the boundary line between the States of Indiana and 
Illinois at a point in ——, Vermillion county, Indiana. 

Article 7. 

The termini of said road are: First, a point on the eastern bound- 
ary of Adams county, Indiana, where the route of the Toledo, Del- 
phos and Burlington road intersects the State line; and, second, a 
point in the western boundary of Vermillion county, Indiana, where 
the route of the Frankfort and State Line railroad intersects the 
State line and East St. Louis, Ill. 


A rticle S. 


The length of said line of road is approximately one hundred and 
seventy-five miles in the State of Indiana. 


And we hereby, for the purposes set forth above, agree to 

171 subscribe for and take the number of shares set opposite our 

respective names, and pay for the same in such manner as 

may be ordered by the board of directors, subject to the laws of 
Indiana. 


| on: aa 
Name. Residence. | No. of | Amount. 

| shares. | 

| 
8 TREE EES 20 | 1.000 
SE GO cane once! SAEED wantin eakeibioners | 20 | 1,000 
gs Franktort, ind.......+- | 20 | 1.000 
2 conceal GA BE conan ocnnnes 20 | 1.000 
Pi SRR ccc cane] DOOR, Ti cunts ones 20 | 1,000 
fe eae en 20 | 1,000 
St Be EE cnc snes) SO, BElibeimeien cman 20 | 1,000 
H. H. Remington-_-.-...| New York city....-.--- 20 | 1,000 
". & eee ...... Yael | 20 | 1,000 
Herbert Steward. _--- if eee | 20 | 1,000 
cg er New Albany, Ind..~.--- 20 | 1,000 
eG ee Crawfordsville, Ind’a-. 20 | 1.000 
fe Bluffton, Indiana-_---- 20 | 1,000 
a Oe TOE cmuncnnene ae 18.500 
Geo. W. Balloo_....-- | do. eee eee 370 | 18.500 
ee 


Box 651. 
Paper 23. 


Articles of association of the Toledo, Cincinnati and St. Louis 
Railroad Company. 
Filed February 12, 1881. 


E. R. HAMN, Sec. State. 


, 
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172 Memorandum of agreement made and entered into this 

4th day of October, A. D. 1881, by and between The Toledo, 
Cincinnati and St. Louis Railroad Company, a corporation of the 
States of [Indiana and I]linois, party of the first part, and The Toledo, 
Cincinnati and St. Louis Railroad Company, a corporation organ- 
ized and existing under the laws of the State of Illinois, perty of the 
second part, witnesseth : 

W hereas, by the laws of the State of Indiana, any railroad com- 
pany organized under the laws of said State has power to join, in- 
tersect, and unite its railroad with any other railroad constructed or 
in process of construction in any adjoining State at such point as 
may be mutually agreed on by said companies and the two rail- 
roads thus connected upon such terms as may be by them mutually 
agreed upon in accordance with the laws of said State, provided 
their charters authorize said roads to go to said State line or the 
point of intersection ; and 

Whereas, by the laws of the State of Illinois, any corporation ex- 
isting or organized by virtue of any general law of said State may 
consolidate the stock, property, and franchises of said Co. with any 

other like corporation - and 
173 Whereas said The Toledo, Cincinnati and St. Louis Rail- 

road Company, party of the first part, Is a corporation duly 
organized under the law of the States of Indiana and Illinois, by 
consolidation heretofore duly had and made by and between a com- 
pany of the same name and the Vermillion and State Line R. R. 
Company for the purpose of locating, constructing, and operating a 
railroad extending from the dividing line between the States of 
Ohio and Indiana, in Adams county, Indiana, where the Toledo, 
Delphos and Burlington railroad intersects said State line; thence 
through the counties of Adams, Wells, Huntington, Grant, Howard, 
Clinton, Tippecanoe, Montgomery, Fountain, Vermillion, and Park, 
in suid State of Indiana; thence through the county of Vermillion, 
in the State of Illinois, to a point on the south line of said county 
near the crossing of said line by the Danville and Southwestern 
railroad, making a continuous line of railroad between said termini, 
and for the further purpose and with the power of acquiring by 
consolidation and amalgamation said party of the second part and 
its line of railroad extending from Vermillion county to East St. 

Louis, thus*making a continuous line of railroad to East St. 
174 Louis, Illinois; and 

Whereas said, The Toledo, Cincinnati and St. Louis Railroad 
Company, party of the second part, is a corporation duly organized 
and existing under the laws of the State of Illinois, by virtue of a 
consolidation heretofore duly had and made by and between the 
Tuscola, Charlestown and Vincennes Railroad Company and the 
Charlestown, Neoga and St. Louis Railroad Company for the pur- 
pose of constructing, locating, and operating, and having power to 
construct, locate, and operate, a railroad extending from a point on 
the State line of Indiana and Illinois, in Vermillion county, IIli- 
nois, where the Frankfort and State Line railroad intersects said 
State line, extending thence through the couuties of Vermillion, 
11—270 


89 THE FRANKFORT AND STATE LINE RAILROAD CO. VS. 


Kdgar, Douglas, Coles, Cumberland, Shelby, Fayette, Bond, Mont- 
gomery, Madison, and St. Clair to the city of East Sv. Louis, in said 
State of Illinois, all of which of said lines of railroads of said 
parties hereto are now built or in process of construction; and 
Whereas the lines of railroad owned by said corpurations, parties 
hereto, are not parallel or competing, and said corporations are of 
the same kind, engaged in the same general business, and 
175 arrying on their business in the same vicinity ; and 
Whereas the several boards of directors of said corpora- 
tions, parties hereto, respectively, did desire and resolve to consoli- 
date the said corporations, forming one company, all as hereinafter 
set forth, and did call special, separate meetings of the stockholders 
of said corporations, parties hereto, respectively, for the purpose of 
submitting to a vote of such stockholders a question of such con- 
solidation, of which meeting and of the time and place and object 
thereof general notice was duly previously given by said respective 
boards of directors, by publication for more than sixty days and for 
nine successive weeks and personal notice to each stockholder, all 
as required by law; and 
Whereas at each of said respective meetings of stockholders so 
regularly called a vote of more than two-thirds in amount of the 
corporate stock and two-thirds of all the votes represented by the 
whole stock of each of said respective corporations, parties hereto, 
was cast in favor of such consolidation and the adoption of these 
articles, and the same were duly adopted by each of said constituent 
companies; and 
176 Whereas said party of the first part, after it had acquired the 
said line of railroad of the said party of the second part, and 
while the corporation of said second party hereto was in process — 
consolidation and amalgamation by said party of the first part, with 
the approval and sanction of its stockholders duly had and given, 
did, with the consent and authority of the board of directors and 
stockholders of said party of the second part previously given for 
the purpose of constructing, completing, improving, and operating 
said line of railroad from Kokomo, Indiana, to East St. Louis, Illi- 
nois, issue and negotiate three thousand (3,000) six per cent. first- 
mortgage bonds, each for one thousand dollars, and three thousand 


‘> 


five hundred (3,500) six per cent. second mortgage or income bonds 
of said company, twenty-five hundred thereof for the sum of one 
thousand dollars each and one thousand thereof for the sum of 
five hundred dollars each, and secure the same by first and second 
mortgage on all the property, franchises, and income of said parties 
of the first and second part, including said line of railroad from the 
Indiana State line to East St. Louis, which said bonds and mort- 
gages are particularly set forth and described in the indehture 

of date July 23rd, 1881, recorded in Coles county deed rec- 
177 cords, volume —, page —, to which reference is made, and 

also by a mortgage supplemental thereto of date August 
17th, 1881, recorded in Montgomery county, Illinois, deed records, 
volume —, page —, to which reference is made, and with the pro- 
ceeds of which securities the railroad of said party of the second 
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part is now being built; and whereas at such said special meeting 
of the stockholders of said party of the second part called by the 
directors thereof for that purpose and held on the fourth day of 
October, 1871, sixty days’ notice of which, served personally or by 
mail and publication, all as required by law, was duly given to each 
of said stockholders, and notice stating the time and place of said 
meeting, the object thereof, and the amounts of said several 
liens, the holders of more than two-thirds in amount of the stock of 
the said corporation, party of the second part, concurred in and rat- 
ified the issue of said bonds and execution of said mortgages, and 
ordered such concurrence and ratification to be expressed in and 
made a condition of this consolidation : 
Now, this agreement witnesseth : 
That the said parties hereto above mentioned and described, in 
consideration of the premises and of the mutual covenants 
I78 and agreements herein set forth and of divers other good 
causes and considerations them thereunto moving, pursuant 
to the powers in them vested by and under the laws of the States of 
Indiana and Illinois, and upon and with the direction and assent of 
the holders of more than two-thirds of the whole of the capital stock 
of each of said constituent companies, have joined and united, and by 
these presents do join and‘unite, their said railroads at said point of 
intersection and connection, and have merged and consolidated, and 
by these presents do hereby this day merge and consolidate, all and 
singular their capital stock, property, and franchises, forming one 
corporation and joint stock company of the two railroads and com- 
panies thus united, upon the terms and conditions following, which 
are hereby mutually agreed upon—that is to say: 


A rticle l. 


The name of the consolidated company shall be the Toledo, 
Cincinnati and St. Louis Railroad Co. 


Article 2. 
The line of railroad of this consolidated company shall be the line 
of the suid party of the first part, so far‘as the same extends, together 
with such additions to and extensions of said line as may be 
179 = desirable and authorized by law, together with power in said 
consolidated company to hereafter make such consolidations 
with other railroad companies as may at any time be authorized 
by law and promote the mutual benefit of the public and this con- 
solidated company. 
Article 3. 
The place at which shall be established and maintained the prin- 
cipal business office of this consolidated corporation is the city of 
Charleston, Coles county, Illinois. 


Article 4. 


The authorized capital stock of this consolidated company shall 
be four million dollars ($4,000,000.00), divided into eighty thousand 
shares (80,000) of fifty dollars ($50.00) each. 
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Article 5. 

The capital stock of this consolidated company shall be issued as 
follows: 

To the stockholders of the party of the first part, one share of the 
capital stock of this consolidated company for each and every share 
of stock, par value, being fiftv dollars (50,00) of the party of the first 
part. 

To the stockholders of the party of the second part, two shares of 
the stock of this consolidated company for one share of the stock, 
par value, being one hundred dollars ($100.00) of the party of the 

second part. 
180 That is to say, the stock of the constituent companies, parties 
hereto, is to be converted into shares of the stock of the con- 
solidated company and to be exchanged therefor par value for par 
ralue. 

The remainder of the capital stock of the consolidated company 
shall be reserved in the treasury of the consolidated company, to be 
subscribed for and issued or sold, issued and disposed of, as shall be 
determined by the board of directors to be necessary and proper, 
from time to time, for the completion of the consolidated road and 
for the equipment, maintenance, and operation of its said line of rail- 
road. 

Article 6, 

The government of this consolidated company shall be vested in 
a board of directors, to be composed of nine members to be elected 
by the stockholders, and a president and vice-president and such 
other officers as shall be determined by the board of directors to be 
necessary and proper, from time to time, for the completion of the 
consolidated road and for the equipment, maintenance, and operation 
of its said line of railroad. 

Article 7. 
The board of directors shall have power to make all such 
181 —_— by-laws, consistent with the provisions of the statutes in such 
cases, and — provided, as shall be necessary and proper for the 
regulation and control of the property and affairs of the company. 


Article 8. 

The several shareholders of the said constituent companies, 
parties hereto, shall have the same rights, powers, and privileges, 
respectively, in the consolidated company, except as otherwise pro- 
vided herein, which they now possess and enjoy in the said con- 
stituent companies, respectively ; and on the execution of these 
presents or the powers, privileges, immunities, and franchises in 
any manner possessed by or vested in either of the parties hereto, 
shall be transferred to and fully vest in the consolidated company ; 
and all and singular the real estate, depot grounds, rights of way, 
road-bed, railroad iron, rails, engines, cars, and machinery, machine 
shops, buildings, structures, rolling stock, leases, subscriptions, and 
local aid and property of every description, name, and nature In 
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or to which the parties hereto or either of them may possess 
any right or title, and all property, real, personal, or mixed, and 
all chuses in action or possession, and all privileges and appur- 

tenances, reversions and remainders, belonging to them 
182 or either of them shall be and become vested in and be there- 

after owned, used, and enjoyed by the said consolidated com- 
pany without any further or other deed, transfer, or conveyance, 
and as fully and effectually, to all intents and purposes, as the same 
are now held by the said constituent parties, respectively. All books, 
vouchers, records, muniments of title, and other documents pertain- 
ing to the business or property of said several companies, parties 
hereto, shall be placed and remain in the office and custody of the 
secretary of the consolidated company, and, so far as necessary, the 
said books, records, and pavers shall be deemed and taken to be the 
books and papers of the consolidated company; and said books, 
records, vouchers, and papers shall be subject to proper examina- 
tion and inspection by holders of the stock of the said company 
during business hours at said office. 


Article 9. 


The said consolidated company shall assume and pay all engage- 
ments of each of said constituent companies, parties hereto. 


Article 10. 


The regular and annual meeting of the stockholders of said 
183 consolidated company shall be held at the principal office of 
the company, in the city of Charleston, in Coles county, in 

the State of Illinois, on the first Thursday of October of e: ach year. 


Article 11. 


The consolidated company shall commence its corporate existence 
atand immediately upon the execution of these articles by the proper 
officers of the said constituent companies and the filing of the same 
in the oftice of the secretary of state of the State of Indiana and of 
the State of Illinois, and continue thereafter for the period of fifty 
(50) vears. 

Article 12. 

It is one of the express conditions of this agreement of consolida- 
tion that said two mortgage liens herejnbefore referred to and said 
mortgage supplemental thereto are, as aforesaid, hereby concurred 
in by the said party of the second part, and the same are hereby rati- 
fied, approved, and confirmed as valid liens upon the real property 
and franchises of said parties of the first and second part as fully 
and completely as the same are described and set forth in the said 
indentures of trust and mortgage. 

In testimony whereof the directors of the said The Toledo, Cin- 

cinnati and St. Louis Railroad Company, party of the first 
184185 part, have caused the corporate seal of said company to be 

hereto affixed and this agreement to be signed by the presi- 
dent and secretary of said company, who have hereunto set their 
names and seals. 
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And the directors of the said The Toledo, Cincinnati and St. 
Louis Railroad Company, party of the second part, have caused the 
seal of said company to be hereto affixed and this agreement to be 
signed by the president and secretary of said company, who have 
hereunto set their hand- and seals. 

This agreement is executed in six copies. 

THE TOLEDO, CINCINNATI AND 
ST. LOUIS RAILROAD COMPANY, 
Party of the First Part, 
By JNO. M. CORSE, President. 


Attest : 
[fseAL.]| HERBERT STEWARD, 
Secretary of T., C. and St. L. R. R. Co 


THE TOLEDO, CINCINNATI AND 
ST. LOUIS RAILROAD COMPANY, 
Party of the Second Part, 
By JNO. M. CORSE, President. 
Attest : 
[seAL.] F. K. DUNN, 
Secretary of T., C. and St. L. R. R. Co. 


Executed in presence of— 
FRANK J. CONNALY. 
ALFRED A. THOMAS. 


186 Srare or ILLINo!s, - 
County of Coles, | 


Before me, a notary public in and for the said State and county, 
personally came this day Jno. M. Corse, president of the Toledo, 
Cincinnati and St. Louis Railroad Company, personally kuown to 
me to be president of said company, party of the first part to said 
instrument, and whose name is subscribed to the foregoing instru- 
ment, and acknowledged that he,on behalf of said railroad company, 
had signed and delivered the said instrument as the free ce vol- 
untary act of the said railroad company and himself, and for the 
uses and purposes therein set forth; also personally ¢ ppeared before 
me at the same time Herbert Steward, secretary of the said The 
Toledo, Cincinnati and St. Louis Railroad Company, personally 
known to me to be the secretary of said company, and whose name 
is subscribed to the foregoing instrument, and acknowledged that 
he, on behalf of the said railroad corporation, party of the first part, 
signed and affixed to the said instrument the official seal of said 
railroad company as the free and voluntary act of the said The-To- 
ledo, Cincinnati and St. Louis Railroad Company, party of the 

first part thereto, for the uses and purposes therein set forth. 


187 Witness my hand and official seal, at Charleston, Illinois, 
this 4th dav of October, 1881. 
[ SEAL. | H. A. NEAL, 


Notary Public. 
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STATE OF ILLtINots, | i 
County of Coles, f° 


Before me, the undersigned, a notary public in and for said State 
and county, personally came this day Jno. M. Corse, president of the 
Toledo, Cincinnati and St. Louis Railroad Company, party of the 
second part to the foregoing instrument, and whose name is sub- 
scribed thereto, and acknowledged that he, on behalf of said railroad 
company, had signed and delivered the said instrument as the free 
and voluntary act of the said railroad company and himself, and for 
the uses and purposes therein set forth; also personally appeared 
before me at the same time Frank K. Dunn, secretary of the said 
The Toledo, Cincinnati and St. Louis R. R. Company, personally 
known to me to be the secretary, and whose name is subscribed to 
the foregoing instrument, and acknowledged that he, on behalf of 
the said railroad corporation, party of the second part thereto , signed 
and affixed to the said instrument the official seal of said railroad 
company, party of the second — hereto, as the free and vol- 

188 _untary act of the said The Toledo, Cincinnati and St. Louis 
Railroad Company, fot the uses and purposes therein set 
forth. 

Witness my hand and official seal, at Charleston, Illinois, this 4th 
day of October, 1881. 

[SE AL. | mn. Az NEAL, 
Notary Public. 
STATE OF ILLINOIs, |. 
County of Coles, J 


I, John M. Corse, do hereby certify that I am president of the 
Toledo, Cincinnati and St. Louis Railroad Company, a corporation 
of the States of Indiana and Illinois, party of the first part to the 
appended and foregoing agreement and articles of consolidation ; 
that on the third day of October, A. D. 1881, at a special meeting 
of the stockholders of said corporation duly called for the purpose, 
pursuant to notice as required by law, which said notice, signed by a 
majority of the directors of said company, was deposited in the post 
office more than sixty days before the time fixed for said meeting, 
properly addressed to each stockholder severally, with necessary 
postage for the transmittal of the same prepaid, stating the time, 
place, and object of said meeting, and was also published, more than 
sixty days and nine successive weeks previous to the day of said 

meeting, in the Frankfort Saturday Banner, a newspaper 
189 __— printed in the county in which the principal office of said 

corporation is located, and also in a newspaper published in 
each county through or into which the road of said company runs 
and is intended to run, and convened and held at the place speci- 
fied in said notice, being the principal office of said company, a 
proposition was submitted to the stockholders of the said company 
for the adoption of said agreement and articles of consolidation ; 
that upon vote of said stockholders then so had more than two- 
thirds of all the votes represented by the whole stock of said corpo- 
ration were cast in favor of the adoption of said agreement and 
articles. 
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In witness whereof I hereby sign my name and cause the corpo- 
rate seal of the Toledo, Cineinnati and St. Louis Railroad Company, 
a corporation of the States of Indiana and I ]linois, to be hereto affixed 
and attested by the secretary this 4th day of October, A. D. 1881. 


[L. s. ] JNO. M. CORSE, President. 
Attest : 
.[SEAL. | , HERBERT STEWARD, Secretary. 


STATE OF ILLINOIS, | 


ae ae. » 88: 
( ounty 0} Cole x. 


190 [, John M. Corse, being first duly sworn according to law, 
declare on oath, that I am president of the corporation men- 
tioned in the foregoing certificate, and that the statements therein 


made are true in substance and In fact. 
JNO. M. CORSE. 


Subscribed and sworn to before me this 4th day of October, A. D. 
1881. 
[ SEAL. ] H. A. NEAL, 
Notary Publie. 


STATE OF ILLINOIS, | , 
. P > SS > 
County of ¢ oles, | Se 


I, John M. Corse, do hereby certify that I am president of the 
Toledo, Cincinnati and St. Louis Railroad Company, a corporation 
of the State of Illinois, party of the second part to the appended and 
foregoing agreement and articles of consolidation ; that on the 4th 
day of October, A. D. 1581, at a special meeting of the stockholders 
of said corporation duly called for the purpose, pursuant to a notice 
as required by law, which said notice, signed by a majority of the 
directors of said company, stating the time, place, and objects of said 
meeting and the respective amounts of said two mortgage liens pro- 
posed to be concurred in and ratified, was deposited in the post office 
more than sixty days before the times fixed for said meeting, prop- 
erly addressed to each stockholder of said companies severally, with 
necessary postage for the transmittal for the same prepaid, and was 
also published more than sixty days and for nine successive 
weeks prior to said day of said meeting in tlie Charleston Plain- 
dealer, a newspaper printed in the county in which the principal 

office of said corporation is located, and .also a news- é' 
191 paper published in each county through or into which 

the road of said company runs and is intended to run, 
and convened and held at the principal office of said company, in 
the city of Charleston, in-Coles Co., Ill.,a proposition was submitted 
to the stockholders of said company for the adoption of said agree- 
ment and urticles of consolidation, including the concurrence in and 
ratification of said two mortgage liens; that upon vote of said stock- 
holders then so had more than two-thirds of all the votes repre- 
sented by the whole stock of said corporation, being more than two- 
thirds in amount of the whole corporate stock of said corporation, 
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were cast in favor of the adoption of said agreement and articles, 
including concurrence in and ratification of said two mortgage 
liens. 

In witness whereof I hereby sign my name and cause the corpo- 
rate seal of the Toledo, Cincinnati and St. Louis Railroad Company, 
a corporation of the State of Illinois, to be hereto affixed and at- 
tested by the secretary this 4th day of October, A. D. 1881. 


[ L. s. | JNO. M. CORSE, President. 
Attest : 
[ SEAL. ] F. K. DUNN, Secretary. 


STATE OF ILLINOIS, |... 
é : * OO. 
County of Coles, | 


I, John M. Corse, being first duly sworn according to law, declare 
on oath that I am president of the corporation mentioned in the 
foregoing certificate, and that the statements therein made are true 
in substance and in fact. 


JOHN M. CORSE. 


Subscribed and sworn to before ine this 4th day of October, A. D. 
1881. 
[ SEAL. | mn. A. NEAL, 
Notary Public. 


(Endorsements :) 660. 55. Articles of consolidation. The T., C. 
and St. L. R. R. Co. with The T., C. and St. L. R. R. Co. “Filed Oct. 
ord, 1881. E. R. Hamn, secretary of state. 


192 Uwnitrep States or AMERICA, | sins 
Thristrict of Indiana, j sea 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do herebv certify that the above and fore- 
going is a full, true, and complete copy of the record and evidence 
in the matter of The Frankfort and State Line Railroad Company 
in the cause of Edward F. Leonard et al. vs. The Toledo, Cincinnati 
& St. Louis Railroad Company et al., as fully as the same appears of 
record and on file in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 6th day of May, A. D. 1886. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C. C. U.S. No. 270. The Frankfort 
and State Line Railroad Company, appellants, vs. Edward F. Leonard, 
the Toledo, Cincinnati & St. Louis Railroad Company, et al. Filed 
May 17, 1886. 
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In the Supreme Gourt of the United States, 


THE FRANKFORT AND STATE LINE RAILROAD 
COMPANY, 
v8. 


EDWARD F. LEONARD, ET AL, 


APPEAL FROM SEVENTH CIRCUIT. 


ABSTRACT. 


The bill in this suit was filed June 16,1884. Edward F. Leon- 
ard, « bondholder, brought the suit. He made the appellant, The 
Toledo, Cincinnati & St. Louis Railroad Company of Indiana and 
Itliaois, The Toledo, Cincinnati & St. Louis Railroad Company of 
Ohio. Indiana and Illinois, the Central Trust Company of New 
York, Thomas A. Hendricks and Greenville D. Braman defendants. 


THe Bru, 


among other things, contains substantially the following allegations : 
That the Toledo, Cincinnati & St. Louis Railroad Company is a 
corporation created and existing under the laws of the States of 
Ohio and Indiana and Illinois; and that the like named railroad 
corporation defendant was created and existed under the Jaws of 
Indiana and Illinois; that the Frankfort & State Line Railroad 
Company is a corporation, created and existing by and under the 
laws of the State of Indiana. 

That on July 23, 1881, the Indiana and [illinois corporation duly 
executed its three thousand bonds for one thousand dollars each, 
payable in gold coin and due July Ist, 1921, with interest at the 
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rate of six per cent. per annum, payable semi-annually, on Jauuary 
Ist and July Ist of each year, at the city of New York or Lon- 
don, England. That coupons attached thereto represented these 
different installments of interest. That 2,800 of these bonds were 
certified by the Central Trust Company of New York and Thomas 
A. Hendricks, trustees named therein, and were by the railroad 
company put upon the market and sold and were then held by a 
large number of persons as owners. ‘The proceeds of the bonds 
had been applied to the construction and completion of the rail- 
road. The line of railroad thus built extended from Kokomo, 
Indiana, to East St. Louis. That a short line between Kokomo 
and Frankfort, Indiana, had been acquired by the defendant, sub- 
ject to the payment of 200 bonds of $1,000 each, dated January 
Ist, 1879, and that the trustees had held 200 bonds of the first 
named corporation to exchange for the 200 outstanding bonds of 
the short line; 124 of which they had actually certified and ex- 
changed for a like number and amount of said Jast named corpora- 
tion, which said 124 bonds were also outstanding and held and 
owned by divers persons. 

That on July 23, 1581, the Indiana and Illinois corporation 
executed and delivered to the Central Trust Company, of New 
York, and Thomas A. Hendricks, as trustees, its certain deed of 
trust, or mortgage on all and singular its right of way, tracks, 
(about 267 miles in length), turn-outs, stations, depot grounds, 
road-bed, fences, bridges, sidings, engine-houses, machine-shops, 
buildings, erections, acquired and thereafter to be acquired, tools, 
machinery then owned or to be acquired, etc., together with its 
franchises, tolls, revenues and incomes, etc., to be held in trust for 
the payment of the interest and principal of the bonds before 
described. That the mortgage was duly recorded in the several 
counties through which the road ran. 

It is further shown that the mortgage contained a clause pro- 
viding that in case any installment of interest became due and 
remained unpaid for sixty days, the parties might take possession 
and sell the road and property covered by the mortgage, and apply 
the proceeds to the payment of interest due, and the balance should 
be applied rateably to the payment of the principal. It is further 
shown that an error was made in the first mortgage, and to correct 
it another instrument or supplemental mortgage was made, exe- 
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cuted and delivered by the Indiana and Illinvis corporation to the 
trustees. No question arises on this, and it need not be further 
alluded to, 

The allegation next following is the vital one, so far as this con- 
test is concerned, and we theretore set it out in full. It is the fifth 
clause of the bill, and is as follows, viz: 


‘Your orator shows that as to so much of said line of railroad as lies be- 
tween the city of Frankfort, in the county of Clinton, State of Indiana, and 
the line dividing the States of Indiana and Illinois, extending southwest- 
wardly from said city of Frankfort to a point on said State line, near the 
town of Eugene, in the State of Indiana, being a distance of about sixty 
miles, the said mortgage hereinbefore first above described, creates an 
equitable lien only, and is not a legal mortgage thereon; that the legal title 
to said sixty miles of road was, at the date of the said mortgage and still is, 
vested in The Frankfort & State Line Railroad Company, which is a corpora- 
tion created by and existing under the laws of the State of Indiana. 

“ That before said sixty miles of railroad of said last named company, or 
any part thereof, was built, to-wit: The 3lst day of August, 1580, said 
Frankfort & State Line Railroad Company, and a certain company known as 
The Western Construction Company, entered into a contract in writing, 
whereby, among other things, it was mutually agreed between them in sub- 
stance and effect as follows, viz: That said construction company should 
build the railroad of said railroad company between the points aforesaid, 
being the sixty miles of road aforesaid, and that in consideration thereof, 
said railroad company should make, execute and deliver to said construction 
company its corporate bonds, secured by mortgage on its said line of railroad, 
to an amount equal to $10,000 for each mile of road so to be constructed, 
said mortgage bonds to bear interest at the rate of + per centum per annum 
and to be a first lien upon the railroad and other property of said railroad 
company, and also that it should deliver to said construction company 
paid-up certificates for all its said railroad company's capital stock, to-wit: 
shares of each, amoynting in all at its par value to $2,000,000, pro- 
vided that said construction company should pay and deliver therefrom to 


third parties such portions or shares thereof as should be due to such third 
parties upon subscription, or for tax, or local aid 

That pursuant to said agreement, said construction company built 
said line of railroad and received from said railroad company certificates 


for paid-up shares of said capital stock, amounting at par value to 
$1,800,000. The remaining $200,000 of said capital stock was retained by said 
Frankfort & State Line Railroad Company, out of which to satisfy said 
claims of third parties for subscriptions, or for tax, or local aid The exact 
amount necessary for such purpose is not known and cannot be ascertained 
until certain taxes, or local aids are collected, but your orator is advised that 
the whole of said $200,000 of stock so retained will not be needed for that 
purpose, but that a considerable amount thereof will remain to be turned 
over pursuant to terms of said agreement 
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‘From the first and during all the time of the construction of said sixty 
miles of railroad it was the purpose and intention of the promoters of said 
Frankfort & State Line Railroad Company, and of said railroad company 
itself and all the parties interested therein, that said sixty miles or there- 
about of railroad should form a part of one continuous line of railroad ex- 
tending from said city of Kokomo to said city of East St. Louis, and that 
said railroad company should become a constituent part of said Toledo, 
Cincinnati & St. Louis Railroad Company (of Indiana and Illinois). 

“The bonds and mortgages provided for in said agreement were never, 
in fact, made or executed, nor did said constructing company ever request 
or demand that the same should be made or executed. On the contrary, 
said Western Construction Company, having like contracts with said Toledo, 
Cincinnati & St. Louis Railroad Company for the construction of the other 
portions of said line from Kokomo to East St. Louis, procured said last- 
named company, with the acquiescence and consent of said Frankfort & 
State Line Railroad Company, to make the bonds and mortgazes herein- 
above first described, and with like acquiescence and consent of said last- 
named company, received an equivalent amount of the bonds herein first 
above described in lieu of the mortgage bonds of the Frankfort & State 
Line Railroad Company provided for in said construction agreement. 

“From the time of the completion of said line of railroad extending 
from Frankfort to the Indiana and Illinois State line until the commence- 
ment of this suit said line had, in fact, been in the possession of the Toledo, 
Cincinnati & St. Louis Railroad Company (of Indiana and Illinois), and had 
been used by it as a part of its line from Kokomo to East St. Louis, with 
the full acquiescence and consent of the Frankfort and State Line Railroad 
Company, and since the bringing of this suit has been and still is in the 
possession of the court through the receiver, used and operated as a part of 
said continuous line. 

“In the construction of other portions of the line from Kokomo to East 
St. Louis the Western Construction Company became largely indebted to 
divers contractors, who claimed liens by reason thereof on said line of rail- 
road, and, being unable to pay the same in money, the capital stock of the 
Frankfort & State Line Railroad Company received and to be received as 
aforesaid by the Western Construction Company was reserved by it as a 
fund out of which to accomplish payment of the debts owing to contractors. 

“ Afterwards, on or about the twentieth day of March, 1883, an agree- 
ment was entered into between the Toledo, Cincinnati & St, Louis Railroad 
Company, of the first part; the Frankfort & State Line Railroad Company, 
of the second part; the Western Construction Company, of the third part; 
the American Loan & Trust Company, of Boston, a corporation of Massa- 
chusetts, of the fourth part, and said contractors or certain of them, of the 
fifth part, whereby, after reciting, among other things, the facts aforesaid 
relating to said line of railroad from Frankfort to the state line, the manner 
and purpose of its construction, and the-mode of paying for its construg¢- 
tion, it was, among other things, agreed in substance as follows, viz: That 
said first party should assume said debts or certain specified portions 
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thereof of said construction company to said contractors; that the second 
party, the Frankfort & State Line Railroad Company, should forthwith 
deliver to said construction company the remainder of its capital 
stock due for the construction of its road, to-wit: Stock amounting to 
$1,800,000, being the same $1,800,000 of stock above mentioned; that the 
third party, the construction company, should, and thereby did, deliver 
said capital stock to the fourth party, the American Loan & Trust Company, 
subject to the following trusts, viz: To hold as security for the payment of 
the debts assumed by the first party in certain specified installments, and 
upon such payment to be delivered over to certain third person for the use 
of the first party; but should default be made in the payment of any in- 
staliment, that then all should become due, and the stock or so much of it 
as might be necessary should be sold for the payment of the same. Said 
second party also agreed to turn over to the Trust Company, the fourth 
party, subject to the same trust, all the remainder of said capital stock after 
satisfying the claims thereto of subscribers and on account of tax or local 
aids. 

“Your orator shows that said Toledo, Cincinnati & St. Louis Railroad 
Company, party of the first part to said agreement and defendant herein, 
made default in the payment of portions of said debts so assumed by it, and 
that thereupon, upon the demand of creditors interested, said American 
Loan and Trust Company advertised and was about to sell at public sale all 
of said capital stock or so much thereof as might be found necessary for the 
payment of said debts; that to prevent the sacrifice of said stock at such 
sale and to prevent the breaking of the continuity of said line of railroad 
from Kokomo to East St. Louis that might result from the passing of the 
capital stock of said Frankfort & State Line Railroad Company into other 
and perhaps adverse hands, the Circuit Court of the United States for the 
Southern District of Illinois, upon the petition of William J. Craig, the 
receiver appointed in the suit pending in the said Circuit Court of the United 
States for the Southern District of Illinois, hereinafter mentioned, filed 
therein on the day of January, 1884, by its decretal order authorized 
and directed said receiver to make and execute receiver's certificates that 
should be a paramount lien on said line of railroad from Kokomo to East 
St. Louis wherewith to pay said debts, to secure which said capital stock was 
80, held in trust 

“It was further directed in said order that when said capital stock should 
be so redeemed it should be held by said receiver, subject to the order of 
the court, as further security for the payment of the receiver's certificates 
so to be issued, and after payment of said certificates to remain subject to 
the further order of the court as to its final disposition. 

“For greater particularity your orator prays that reference may be had 
to the record of said petition and said order of court as the same remain of 
record in said cause. 

“ Your orator is advised that, pursuant to said order, the said receiver has 
executed receiver's certificates to an amount equal to the debts for which 
said capital stock was pledged in trust, and has effected an arrangement with 
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said creditors by which they have accepted said receiver's certificates in sat- 
isfaction of their claims, and that all the certificates of said capital stock so 
pledged in trust, amounting at par value to $1 800 000, are now in the posses- 
sion of the receiver, pursuant to said order.’ 

The 6th clause of the bill refers to certain terminal facilities at 
East St. Louis, and need not be further mentioned, as they are not 
drawn in question in this appeal. 

The 7th clause of the bill refers to the default in the payment of 
three installments of interest, the demand and the failure to pay. 
Also that the trustees disagreed and refused to bring suit in 
Indiana. That as a bondholder and owner of $25,000 par value 
of bonds and coupons, he brings the suit not only for himself, but 
for all other bondholders secured by the mortgage. 

The 8th clause of the bill relates to a second or junior mortgage, 
to secure 3,500 income bonds of par value of $1,000 each. It was 
made to the same trustees and covered the same property described 
in the first mortgage. These bonds were to be paid out of the net 
income of the railroad. It never had sufficient to pay interest on 
the first mortgage bonds, and so the second mortgage bonds were 
not paid. It is not material to refer further to this clause, except 
to say that the bill does not claim that this mortgage was a lien on 
the property of The Frankfort & State Line Railroad Company. 

The 9th clause of the bill alleges that in February, 1882, The 
Toledo, Cincinnati & St. Louis Railroad Company, of Indiana and 
Illinois, the Frankfort, St. Louis & Toledo Railroad Company, 
(an Indiana corporation) and the Toledo, Delphos & Burlington 
Railroad Company undertook to consolidate and unite their several 
lines of railroad, under the name of The Toledo, Cincinnati & St. 
Louis Railroad Company, under the laws of the respective States of 
Ohio, Indiana and Illinois, and thereby to transfer and vest all 
and singular, their and each of their properties in said last named 
corporation, but in and by the acts of consolidation they recognized 
the mortgsges in the bill described, and expressly then assumed the 
payment and all interest due thereon. 

The bill further shows that The Toledo, Cincinnati & St. Louis 
Railroad Company, in May, 1883, consolidated with divers other 
railroads then in existence in Ohio, and by such acts merged itself, 
its stock, franchises and property into a corporation still called The 
Toledo, Cincinnati & St. Louis Railroad Company. It is not 
necessary to refer with greater particularity to these several acts. 
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The 10th clause of the bill alleges that the two principal mort- 
gages before described, are a prior and paramount lien on the 
property and franchises of the railroad company, notwithstanding 
the various consolidations and agreements made by the company 
after the date of said mortgage. 

The bill then sets out a list of mortgages, made and executed by 
the various constituent railroads, which then formed the consoli- 
dated line of The Toledo, Cincinnati & St. Louis Railroad Com- 
pany ; but which have no relevancy to the controversy here. The 
averment of total insolvency is made against the last named 
railroad company, and the usual prayer for foreclosure and sale fol- 
lows. Jn the prayer it is asked that the first mortgage mentioned 
may be adjudged and declared to be and to constitute a first lien 
upon said line of railway of the appellant, and that the rights and 
interests of the bondholders secured by that mortgage, and the 
capital stock of the appellant may be asvertained, decreed and 
determined, and that all of the appellant’s property may be sold 
under the decree freed and discharged from all liens and claims of 
the parties to said bill, and the proceeds applied to the extinguish- 
ment of complainant’s and his co-bondholders’ obigations. 

The Frankfort & State Line Railroad Company filed an answer 
to so much of the bill as sought to affect it, on the 23d day of 
June, 1885. 

‘The answer alleges: 

lst. That it is a corporation organized and existing under and 
by virtue of the laws of Indiana, and that as such corporation it 
owns a railroad extending from the city of Frankfort to the west 
line of the State, about sixty miles in length. 

2d. Theat $175,000 of tax and local aid was voted by towns and 
cities through which it ran to the road to aid in its construction in 
consideration of an equivalent sum par value of the stock of said 
railroad company, which has been issued and is now outstanding ; 
also $25,000, par value, of stock has been issued to various per- 
sons in payment for rights of way— making $200,000 par value in 
all. 

3d. It denies that its road ever consolidated with the T., C. & 
St. L. Co. or any other company. 

4th. It admits that by the original contract between it and the 
Western Construction Company, it was to give the latter company 
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$10,000 par value of its first mortgage bonds, but it denies that 
they were ever made, executed or delivered. It further denies that 
there was ever any understanding or agreement between it and 
the T., C. & St. L. Co., whereby the bonds of the last-named com- 
pany were given to the Western Construction Company in lieu of 
the bonds agreed by it to be issued and delivered. 


5th. It admits that the bonds it was to deliver to the Western 
Construction Compaoy were not delivered ; but that it turned over 
the $200,000 received as donations and local aids, to the T., C. & 
St. L. Co. and its shares of corporate stock amounting to $1 800,- 
000, which were ample for the construction of its railroad, except 
a debt of $40,000, which is still owing. 

6th. It admits the placing in trust of the $1,800,000 of stock, 
but denies that it should be held except for the payment of the 
$40,000 construction debts which it still owes. 


7th. That whatever might have been the original intention of 
the promoters of the railroad, it shows that at least it was not in- 
tended to consolidate appellant’s railroad with the T., C. & St. L. 
Co. It was purposely excluded and.held out from such consolida- 
tion, and that it has never agreed that its property should be 
mortgaged by the T., C. & St. L. Co. or by any one else. 


8th. That it was the purpose of the T., C. & St. L. Co. to con- 
trol appellant’s railroad, and use it as a part of its line by getting 
possession of a majority of its shares of capital stock. For that 
purpose the contract mentioned in the bill was made whereby 
$1,800,000 of its stock was placed in the hands the Loan and Trust 
Company of Boston. 


9th. As a consummation of this scheme the lease or contract was 
made by and between the appellant and the T., C. & St. .L. Co., 
whereby the latter corporation was granted the right to use the 
railroad and property of the appellant for one year and operate it 
as a leased line. 


10th. That certain taxes and local aids voted and donated to 
appellant had not been collected, nor paid over to it. To consoli- 
date with the T., C. & St. L. Co. would prevent the appellant from 
collecting the money. In order to get this, both corporations 
agreed to, and did withhold proceedings for consolidation indefi- 


nitely, and the property and franchises of appellant were thus pur- 
posely, and by consent kept from, and were not covered by the 
mortgage in suit. 

llth. That the T’.,C. & St. L. Co. was formed by consolidating 
several railroads into one company. That in said consol:dations a 
perfect line between Toledo and St. Louis was made on paper, but 
that the space between Frankfort and the State line west existed 
as a “paper line” only, and it was thi+ ‘‘ paper line” that was in- 
cluded in the said consolidation and in the mortgage and not the rail- 
road of appellant, all of which was well known, and that the mort- 
gage in suit was not intended by either railread company to rest 
upon, or be a lien on appellant’s railroad and property. Jn other 
words, the exact property and franchises intended to be mortgaged was 
mortgaged ; and the property of appellant was not intended to be, 
and was not included in the mortgages in suit. 


The replication was a general traverse. 


THe DECREE. 


So far as the decree affects the appellant it is as follows: 


“Third. The court further finds that so much of said railroad described 
in the aforesaid mortgages as lies between the city of Frankfort, Clinton 
county, Indiana, and the line dividing the States of Indiana and Illinois, 
being about sixty miles in length, was constructed by a company known as 
the Western Construction Company, under a written contract entered into 
between it and said Frankfort & State Line Railroad Company on the 3Ist 
of August, 1880, except eleven and three-tenths miles that had theretofore 
been built; that it was intended by both parties to the contract that the 
road to be constructed should become by consolidation a portion of a con- 
tinuous line of narrow gauge railroad extending from Toledo, Ohio, to East 
St. Louis, Illinois. 

“That in the contract it was provided, among other things, that as pay- 
ment for the labor and expense of construction, the Frankfort & State Line 
Railroad Company should make and deliver to the construction company its 
corporate seven per cent. bonds at the rate of $10,000 for each mile of the 
road, secured by first mortgage on the road, and should also deliver to it 
certificates for all the shares of its capital stock, as fully paid up, except so 
many shares thereof as might be found necessary to fill individual and 
municipal subscriptions thereto. 

“That the total number of the shares of capital stock of said Frankfort 
& State Line Railroad Company, amounting at their par value to $2,000,000, 
and that said construction company received therefor on its said contract a 
number of shares amounting at their par value to $1,800,000. 
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“In and by said contract it was further, among other things, provided that 
said bonds so to be paid and delivered to said construction company should 
bear interest at the rate of seven per cent per annum, payable semi-annually, 
on the first days of January and July of each year, beginning on the first 
day of January, 1881, and should be secured by a first mortgage on all the 
property, both real and personal, of said railroad company. 

“ The said construction company afterwards pledged all the said shares of 
capital stock so received by it to secure debts owing by it to sub-contractors 
for work done and materials furnished in the construction of said Frank- 
fort & State Line Railroad and other portions of the said Toledo, Cincinnati 
& St. Louis Railroad Company; that by a written contract afterwards, 
to-wit: on the 20th day of April, 1885. entered into between The 
Toledo, Cincinnati & St. Louis Railroad Company, a corporation of the 
States of Ohio, Indiana and Illinois, hereinatter mentioned, said Frankfort 
& State Line Railroad Company, said Western Construction Company, 
and others, it was stipulated and agreed, among other things, in substance 
and effect, that said Toledo, Cincinnati & St. Louis Railroad Company 
should assure and pay all the debts of said Western Construction Company 
for which said capital stock was so pledged, and that upon such pay- 
ment all said $1,800,000 of capital stock should become the property of said 
Toledo, Cincinnati & St. Louis Railroad Company, and that the same might 
be used for the purpose of effecting the consolidation of said last named 
company, with said Frankfort & State Line Railroad Company, said capital 
stock meanwhile remaining in pledge as a security for such payment. 

‘“ That said Toledo, Cincinnati & St. Louis Railroad Company failed prior 
to the commencement of this suit and the appointment of a receiver therein, 
to pay said debts so assumed by it. 

‘“ That the receiver has, under the authority of the Court, paid all the debts 
assumed by said Toledo, Cincinnati & St. Louis Railroad Company, for which 
said capital stock was so pledged, amounting in all to $ , by making 
and delivering to the respective creditors receiver's certificates therefor, 
which are a lien upon said line of railroad extending from Kokomo to East 
St. Louis. and as further security for the payment of which he received and 
now holds the certificates for all of said $1,800,000 of such capital stock, and 
after the payment of said receiver's certificates, he will hold such capital 


stock subject to the order of the Court. 

‘It is further found that after the making of the said contract of August 
dist, 1880, by the Western Construction Company and The Toledo, Cincin- 
nati & St Louis Railroad Company, of Indiana and Illinois, for the con- 
truction of the road of the latter company, and before said road was con- 
structed, to-wit: on the 9th day of June, 1881, said Western Construction 
Company and said Toledo, Cincinnati & St Louis Railroad Company, of 
Indiana and Illinois, entered into a written contract by which said construc- 
tion company agreed to build and construct the entire line of said railrodd 
company from said city of Kokomo, Indiana; to said city of East St. Louis, 
Illinois, through the counties and places mentioned in the aforesaid mort- 


gage, a distance of about 270 miles. As payment for the labor and expense of 
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construction, The Toledo, Cincinnati & St. Louis Railroad Company agreed 
to execute and deliver to the construction company its corporate first 
mortgage bonds to the amount of $3,000,000, and its second mortgage in- 
come bonds to the amount of $6,000,000, and its capital stock amounting at 
its par value to $4,000,000. 

“ That the specifications as to the manner and character of construction 
of said line of railroad were substantially the same as those contained in 
said contract of August 31, 1880, for the construction of said Frankfort & 
State Line Railroad. 

“ That after the making of said construction contract of June 9, 188], it 
was agreed by and between said Toledo, Cincinnati and St. Louis Railroad 
Company, and said Western Construction Company that the bonds and mort- 
gage of said Toledo, Cincinnati & St. Louis Railroad Company, herein first 
above mentioned should be executed and said entire line built with the pro- 
ceeds of sale of the bonds, and that the separate mortgage on said Frankfort 
& State Line Railroad provided for in said construction contract of August 
31, 1880, should not be executed, inasmuch as it was believed that bonds 
secured by a general first mortgage on the entire line could be sold more 
advantageously in the market than bonds secured by a divisional or sectional 
mortgage; that thereupon, with the acquiescence of said Frankfort & State 
Line Railroad Company, the bonds and mortgages hereinabove mentioned 
were executed, and with money derived from the sale of said bonds said 
Frankfort & State Line Railroad was built. 

“That upon the completion by said Western Construction Company of said 
Frankfort & State Line Railroad, to-wit: in the spring of 1882, the same was 
by said Frankfort & State Line Railroad Company turned over toand placed 
in full possession of said Toledo, Cincinnati & St..Louis Railroad Company, 
of Ind ana and Illinois, as its property and as a part of its said line of rail- 
road extending from the said city of Kokomo to said city of East St. Louis, 
from and after which time and until taken possession of by the receiver 
herein, the same remained in the exclusive possession of said last named 
company and was used and operated by it as a part of the said line 

“That a legal consolidation of said Frankfort & State Line Railroad Com- 
pany and said Toledo, Cincinnati & St. Louis Railroad Company, of Indiana 
and Illinois, was not made for the reason that said companies and said con- 
struction company were advised by counsel that such consolidation might 
operate a forfeiture of certain local aid or municipal subscriptions to the 
capital stock of said Frankfort & State Line Railroad Company, but that it 
was still intended by said companies that such consolidation should be made, 
that said $1,800,000 of the capital stock of said Frankfort & State Line Rail- 
road Company should be used and voted for that purpose. 

“ That it was known wo the directors and active promoters of said Frank- 
fort & State Line Railroad Company that its road was being built with 
moneys derived from the sale of said bonds of The Toledo, Cincinnati & 
St. Louis Railroad Company secured by said mortgage embracing its line, 
instead of moneys obtained by mortgage bonds provided for in said construc- 
tion contract of August 31, 1880. 


“It is found that said Central Trust Company, of New York, and said 
Thomas A. Hendricks, as trustee for the holders of said 2,930 borids, now 
outstanding, secured by said first above mentioned mortgage, and for their 
benefit have in equity a lien on said Frankfort & State Line Railroad, and 
that the purchaser or purchasers of said mortgaged premises under this 
decree will, by virtue of such purchase, be entitled to take, hold, and own 
said $1,800,000 of the capital stock of said Frankfort & State Line Railroad 
Company.’ 


The proceeds arising from the sale are ordered to be distributed 
as follows, viz: 


“ First. To court costs and master's fees as the same may hereafter be 
ascertained 

Second To said Farmers’ Loan and trust Company said sum of eighty- 
tive thousand one hundred and eight dollars and twelve cents, due on said 
bonds and coupons of said Frankfort & Kokomo Railroad Company. 

Third. To court and receiver's indebtedness and solicitors’ and counsel's 
fees. . 

Fourth. Pro rata distribution upon the coupons and bonds secured by the 
indenture and mortgage by this decree foreclosed. 

Fifth. Pro rata distribution upon the income bonds hereinbefore men- 
tioned.” 


Thereupon counsel for appellant moved the court to modify the 
decree as follows: 

“The counsel for the defendant. the Frankfort & State Line Railroad 
Company, and John 8S. Smith and Elverton R. Chapman requested and 
moved the court to insert in the foregoing decree a provision requiring the 
Toledo, Cincinnati & St. Louis Railroad Company to return to the possession 
of the Frankfort & State Line Railroad Company certain rolling stock and 
tools that had been delivered by said last-named company to said first-named 
company at the time of the delivery of possession of said Frankfort & State 
Line Railroad, said property being described by the witness James H. Rice, 
as the following : 

“One locomotive, three or four flat cars—construction cars—and sevaral 
hand-push cars and some tools.” 


This was denied by the court. 
THe EvIDENUCE 


Is all in the record. There is no material conflict. The first and 
second mortgages are in the usual form of such instruments and 
on their face do not refer to the appellant’s railroad or property, 
and for that matter do not refer to the appellant at all. The two 
supplemental mortgages, as shown by the bill, were made to correct 
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au error in the two original mortgages—some county in Illinois 
having been left out—and therefore have no relevancy to the con- 
tention made here. (Rec., pp. —.) 


Mr. A. A. Thomas, a witness for the complainant, testified : 


“Mr. Ballou in a conversation with me about this time said: ‘That the 
Toledo, Delphos & Burlington Railroad Company then extended from To- 
ledo to Kokomo; that its mortgages were executed and could not be 
changed ; that its road was practically completed except from Warren west 
to Kokomo, and that that was under construction contract. That a sub- 
scription had been offered of $3,000,000 for a three million dollar mortgage 
from Kokomo to St. Louis covering the railroad, and that upwards of one- 
third, or one million dollars, of such bonds had been sold; that what he 
wanted was to get the railroad as quick as might be, and he wanted me to 
take charge of the legal work for him. He explained the plan by which 
they proposed to proceed and by which they did proceed. He said he 
wanted the road known as T, C. & St. L. (Toledo, Cincinnati & St. Louis) 
to be incorporated immediately in Indiana. That then they would buy one 
or two existing roads, or had bought them, and that of one or two newly 
organized roads they would procure the right of way, as the road would be 
so constructed under contracts between the Western Construction Company 
and these, which he termed constituent roads. He explained to me that 
further west, in Illinois, lay one—on the east half of Illinois was another— 
that the Frankfort & State Line was another—the Frankfort & Kokomo 
was another—and the thing to be done was to effect a corporate organiza- 
tion and by consolidation as quickly as may (might) be, get a line and build 
up a road beneath the mortgage. This wascarried outtothe end. As each 
constituent company would be consolidated in, it would in the consolidation 
proceedings ratify the existing mortgage except that the Frankfort & State 
Line road was never consolidated.” (Rec, pp. 70 —.) 


Mr. Thomas also testified to certain memoranda appearing on the 
books of the Frankfort & State Line Railroad records. The first 
relates to the settling with Mr. King (Ree., pr. p. 66) a contractor, 
and contracting with some other persons for completing the rail- 
ruad. (Do.) 

The next one is the resolution directing the president and secre- 
tary to enter into an operating contract and lease with the T., C. & 
St. L. R. R. Co., date April 20, 1882. (Ree., p. 67.) 

Exhibit ‘‘C,” attached to Craig’s deposition, is identified as the 
contract drawn in pursuance of this resolution. Mr. Thomas thinks 
it was signed (Rec., p. 67), and Mr. Craig thinks it was not signed. 
(Rec., p. 53.) Both agree that it is the contract under which the 
T., C. & St. L. Co. took possession of the appellant’s railroad. 
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The next was a resolution which gave authority to execute another 
lease or contract; but it was never done. (Rec., pp. 67-68.) 

The next two were resvlutions authorizing the secretary to issue 
stock to the Western Construction Company. 

The next is an identification of the contract known as the trust 
agreement. (Rec, p. 37.) 

The witness says he was general attorney for the T., C. & St. L. 
Co. and connected with the directory of the Frankfort & State Line 
Company. 

Ballou was constituted fiscal agent of the T., C. & St. L. Co. and 
the Western Construction Company. Ballou sold most of the 
bonds of the railroad and put them to the credit of the Western 
Construction Company. The Frankfort & State Line Company 
was built with the money raised in that way. The money arising 
from all sales of T., C. & St. L. bonds was kept in one fund. It 
was put into “one pot” and drafts were paid from it when drawn 
by the Western Construction Company. The latter company failed 
before completing the line, and before all the bonds were sold. The 
Delphos Trust completed the road and divided the proceeds of the 
bonds. The T., C. & St. L. Co. did not intend to build any other 
line of road from Frankfort to Illinois State line except the Frank- 
fort & State Line Railroad. General Corse was in Frankfort, and 
the old board of directors met and turned the road over to him. 
He then selected his new board. He was at the time president of 
the T., C. & St. L. Co. He, witness, was elected president of the 
Frankfort & State Line. Afterwards Mr. Rice was elected presi- 
dent. He can not say certainly that all the directors knew where 
the funds came from to complete the road. Some of them did. 
(Rec., p. 73.) | 

The trust agreement was made to prevent suits being brought, ete. 

He was elected president April 20, 1882. Only knows where 
the fund came from to build the Frankfort & State Line Railroad 
by conversation with Mr. Ballou and General Corse. The Frank- 
furt & State Line Railroad Company had no money only that 
derived from donations and aids voted. 

W. J. Craig, a witness callea by complainant, was president of 
the Western Construction Company; it constructed a part of the 
Toledo division, part of Dayton division, etc., and nearly the whole 
of the St. Louis division of the T., C. & St. L. R. R. 
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The Western Construction Company was an Ohio corporation. 

The roads that constituted that part of the line between Kokomo 
and East St. Louis were the Frankfort & Kokomo, the Frankfort 
& State Line, the Tuscola, Charleston & Vincennes, the Charleston, 
Neoga & St. Louis, a ‘ paper road” by name of Vermillion & State 
Line. The Western Construction Company built the Frankfort & 
State Line except eleven and three-tenths miles. 

Construction contract lost. It was recorded in a book I kept. 
Mr. Ahl, of Boston, has charge of the papers. 

Exhibit “‘A” is a correct copy of contract. Eleven and three- 
tenths miles were constructed before our contract was made. The 
two corporations, viz: The Toledo, Cincinnati & St. Louis R. R. 
Co., of Lllinois, and The Toledo, Cincinnati & St. Louis R. R. Co., 
of Indiana, were organized in October, 1881. The Western Con- 
struction Company entered into a contract in writing with the T., 
C, & St. L. R. R. Co. for constructing its railroad. 

Exhibit “ B” is «true copy. The Western Construction Com- 
yany did not receive the bonds of the Franktort & State Line Com- 
pany mentioned in its contract, Exhibit “A,” for the reason that it 
was intended to consolidate it with the T.,C. & St. L. R. R. and it 
would be more convenient not to have a separate mortgage on 
record: as the bonds would scatter it was best to have one mort- 
gage. 

The contract with the T., C. & St. L. provides for issuing 
$3,000,000 first and $3,000,000 second mortgage bonds. 

I don’t know enough about it to know why we did not receive 
the Frankfort & State Line bonds, only 1 know we did not ask for 
them. Mr. Ballou, the treasurer, would know. He was fiscal agent. 
I drew drafts on Mr. Ballou as president of the Western Construc- 
tion Company and he paid them. He was handling the bonds of 
Eastern systems. 

The Frankfort & State Line was not consolidated with the T.., 
C. & St. L. The reason was that a large amount of local sid had 
been voted to the Frankfort & State Line Company to aid in its 
construction and had not been collected, and we were advised by 
counsel that if it was consolidated it would prevent the collection of 
the tax. We (the construction company) expected to cause its con- 
solidation. The Frankfort & State Line was built by us, except 
eleven and three-tenths miles, and as a part of the continuous line 
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from Kokomo to East St. Louis. Don’t know, but presume direc- 
tory of the Frankfort & State Line Company knew of execution of 
mortgage in suit because it was recorded. They did not know 
where the money came from to build it. (Rec, p. 48.) 


~The Frankfort & State Line Company bonds were printed and 
left with trustee Carter, but never called for. (Rec., p. 48.) 

The construction company abandoned the idea of calling for 
them and expected to get T., C. & St. L. bonds instead. I mean 
by that the bonds in suit. (Rec., p. 49.) 

The construction company got the stock. I have it now. It was 
placed in my hands as receiver. I got it from loan and trust com- 
pany of Boston. It was put in trust under the written agreement 
of March 20, 1853. (Rec., pp. 37 and 50.) 

Cross-Ex. There was $90,000 tux and $15,000 subscription 
given to the Frankfort & State Line Company to aid in its con- 
struction, besides all of the eleven and three-tenths miles had been 
paid for by local aid, except $24,000. (Rec., p. 50.) 

The length of the road is sixty-seven miles. At the time of 
making contract with T., C. & St. L. we had grubbed, clearea 
and graded the Frankfort & State Line Railroad, and done a good 
deal of timber work and had gotten a good many ties—had bridges, 
done, ete. (Rec, p. 50.) 

The construction company had entered into contract with a num- 
ber of local railroad companies to build a number of roads from 
Kokomo to East St. Louis; all of them were to give us a majority 
of stock when we completed tnem. Then we intended to unite 
them in one road. We then agreed to take bonds in the united 
road for our construction work. (Rec., p. 57.) The amount was 
not apportioned pro rata among the roads, but we took so much 
per mile on the united line, and without reference to the contract 
with the local roads. That is the reason why we abandoned our 
contract with the Frankfort & State Line Company. The con- 
tracts with the different companies varied. 

Re-Ex.—The specifications in all contracts were similar. An 
operating contract was made between the T., C. & St. L. and 
Frankfort & State Line Company. It was made, but not signed. 
(Exhibit C. Ree., p. 61.) 

(Note.—Mr. Thomas says this contract was signed.) Rec., p. —. 
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Mr. Craig was recalled and examined as a witness for appellant 
and testified: That there were two lines of railroads known as 
the T., C. & St. L. Railroad. One extended from Toledo to 
Kokomo with branches off in Southern Ohio. The other from 
Kokomo to East St. Louis. Construction work was done on all 
these roads at once. All donations and aids were voted to the 
Frankfort & State Line Company. No aids or donations were 
made to the T., C. & St. L. Co. The construction company were to 
get $4 000 per mile in local aids, etc. (Rec., p. 63.) The eleven 
and three-tenths miles of railroad already constructed was taken by 
us in lieu of a certain amount of local aid. 


The contract between the construction company and the Delphos 
Trust was that the trust should complete the unfinished con- 
struction work on the T., C. & St. L. and Frankfort & State Line, 
and the stock of the latter company was to remain in my hands till 
the work was completed and the debts paid. The way that stock 
got into the hands of the loan and trust company was, that the 
Delphos Trust and T., C. & St. L. Co. failed to pay the contractors. 
They threatened to take mechanics’ liens on the road. One 
hundred and thirty thousand dollars in round numbers was still 
owing to them. In pursuance of the agreement of March 20, 1883, 
(Rec. p. 37), I turned the stock over to the loan and trust company 
for the purposes therein named. Afterwards in pursuance of an 
order of Judge Drummond I issued receiver’s certificates for the 
debts and took this stock out of the trust. It was transferred to 
E. P. House, instead of me. He is the Delphos Trust man. The 
Frankfort & State Line was completed by the Construction Com- 
pany; all rights of way and all constraction was prosecuted and 
done by us in the name of the Frankfort & State Line Company. 
Mr. Thomas is mistaken as to the time when he became connected 
with the Frankfort & State Line Company. (Rec. p. 65.) 

James H. Rice, president of Frankfort & State Line Railroad 
Company. Was secretary before elected president. Was the person 
who procured rights of way for that company. We had procured 
all the rights of way in the name of Frankfort & State Line Rail- 
road Company before the road was leased to the T., C. & St. L. R. 
R. Co., with the exception of two or three picces not to exceed one- 
half mile in length. These were in litigation. The T., C. & St. L. 
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made no payments for rights otf way ; there were none toget. The 
Western Construction Company had procured all of them. (Rec., 
p. 76.) 

Cross-Kx. At the time we bought and procured the right of 
way for Frankfort & State Line Company there was no T., C. & St. 
L.R. R. Co. It was organized before we completed the work, I 
think. We intended to connect Toledo and East St. Louis by the 
general system. ‘The Western Construction Company was to pro- 
cure the rights of way by the contract. (Rec., p. 78.) 

Re-Ex. When T., C. & St. L. R. R. Co. took possession of Frank- 
fort & State Line Railroad it had as equipments one locomotive 
engine, three or four construction cars and several hand-push cars 
and some tools. 

Re-Cross-Ex. Everything, including equipments, were taken 
possession of by the T.,C.& St. L. Co. Everything went together. 
(Rec., p. 78.) 

Western Construction Company did not turn the Frankfort & 
State Line Railroad over to T.,C. & St. L. Co., but we leased it to 
the latter company. This was after our contract with T., C. & St. 
L.. and after road was built. (Rece., p. 79.) 

The “‘ paper line” or cbarter of the T., C. & St. L. Co. through 
Indiana is shown by charter. (Rec., p. 79.) 

The consolidation of this company and the recitals of general 
consolidations is shown by articles beginning at Record p. 81. 

The contract between the Western Construction Company, and 
the Frankfort & State Line Company is found Ree., p. 54, et seq. 

The only provisions of the contract which it is thought neces- 
sary to refer to is: 

First. The mortgage to be given to the Western Construction 
Company was to secure bonds of $10,000 per mile. (Ree , p. 55.) 

Second. The agreement to give to the Western Construction 
Company all of its shares of capital stock paid up, in installments, 
as the work progresses. (Rec., p. 55.) And, 

Third. The provision that $4,000 per mile was to be raised by 
subscription or local aid. (Rec., pp. 55-6.) 

The contract between the Western Construction Company and 
the Toledo, Cincinnati & St. Louis Railroad Company is found 
Ree., p. 57, et seq. 
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The only clause which it is necessary to call attention to is that 
by which $3,000,000 first mortgage bonds, and $3,000,000 income 
bonds, and $4,000,000 stock were to be given to the Construction 
Company in consideration of the construction of the railroad. (Rec., 
p. 59.) 

‘Note.—The bonds and mortgages herein provided for are the ones 
in suit.’ | 

The next contract is the one known as the trust agreement, by 
which it is provided that $1,800,000 par value of stock, of the 
Frankfort & State Line Company, shall be put in the hands of 
the Loan and Trust Company of Boston, to be held in trust for 
the T., C. & St. L. Co., and be given to it when it pays $134,000 
of construction debts, which are named, 

The remaining agreement or lease of the Frankfort & State Line 
Company to the T., C. & St. L. Co. is to the eflect that the T., C. 
& St. L. Co. may take possession of and run its engines and cars 
over the Frankfort & State Line Railroad tor one year, and so long 
thereafter as the directors of the latter company may deem best— 
the T., C. & St. L. Co. becoming liable for all injuries to persons 
and property in operating the road. Ree. p. 61. 

(No date appearing to this it can only be fixed by referring to 
Mr. Thomas’ testimony, Rec., p. 67.) He gives it there as about 
April 20, 1882. 

The first mortgage contains the followiog clause ; 


“Now, therefore, under the authority and power aforesaid, in order to 
secure the payment of the principal and interest of said issue of three mil- 
lion dollars of bonds, and in consideration of the premises and the further 
payment by the party of the second part unto the party of the first part of 
the sum of one dollar, the receipt of which is hereby acknowledged, the To 
ledo, Cincinnati & St. Louis Railroad Company has bargained, sold, granted, 
conveyed and confirmed, and by these presents do bargain, grant, sell, con- 
vey and confirm unto the Central Trust Company, of New York, and 
Thomas A. Hendricks, of Indiana, their heirs and successors forever, in trust 
and for the uses and trusts hereby created, all and singular the line of rail- 
road of the said party of the first part, as the same now is or may hereafter 
be constructed between a connection with the Toledo, Delphos and Burling- 
ton Railroad, in the city of Kokomo, Howard county, State of Indiana, and 
extending thence through the counties of Howard, Clinton, Tippecanoe, 
Montgomery, Fountain, Parke and Vermillion, in the State of Indiana, and 
the counties of Vermillion, Edgar, Douglass, Coles, Cumberland, Shelby, 
Fayette, Bond, Madison and St. Clair, in the State of Illinois, to the city of 
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East St. Louis, in St. Louis county, Illinois, being about two hundred and 
seventy miles in length, together with all and singular the right of way, road- 
bed, made or to be made, its track, laid or to be laid between the terminal 
points aforesaid, together with all the stations, depot grounds, rails, fences, 
bridges, sidings, engine houses, machine shops, buildings, erections, in any 
way now owned or to be hereafter acquired, or now or hereafter appertaining 
unto said described line of railroad, between said points, together with all 
the machinery, supplies, tools and fixtures, now or at any time hereafter 
held, owned or acquired by the said party of the first pari, for use in con- 
nection with its line of railroad aforesaid, between said points, and all its 
depot grounds, yards, sidings, turnouts, sheds, machiue shops, leasehold 
rights, now and hereafter owned by the said party of the first part, in con- 
nection with its line of railroad aforesaid, between said points, together with 
all and singular, the powers and franchises thereto belonging, and the tolls, 
income and revenue to be received or derived therefrom, and conveying no 
other property. 

“ Provided, however, and this indenture is upon the express condition, 
that whenever any of the lands or property belonging to the said party of 
the first part, and covered by this mortgage, are no longer necessary or con- 
venient for use in connection with said line of railroad, the said party of the 
first part shall have the right to sell and convey the same on such terms as 
it pleases, free from the lien of these presents, and on demand the said party 
of the second part shall release the lien of this mortgage upon all the lands 
so conveyed, but the proceeds of such sale shall be subject to the liens 
hereby created. 

“To have and to hold the said granted premises unto the said parties of 
the second part, their heirs and successor or successors forever, in trust, 
nevertheless, and for the uses and purposes in this indenture expressed, 


that is to say—”’ 


ASSIGNMENT OF ERRORS. 


The appellant assigns for error— 


First, The Court erred in finding and adjudging that appellant’s 
railroad was covered or “described” in the mortgages in suit. Said 
railroad as matter of. fact was not covered by or “ described ” in said 
mortgages, nor is there any evidence sustaining that finding. 


Second, The Court erred in finding and decreeing that the 
$1,800,000 par value of stock of appellant so placed in trust might 
be used for the purpose of effecting a consolidation with The Toledo, 
Cincinnati & St. Louis Railroad Company, for as matter of fact said 
contract of March 20, 1883, does not so state or provide. 


—_ > _ 
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Third. The Court erred in finding and adjudging that the re- 
ceiver's certificates issued to the claimants mentioned in schedule B, 
in the contract of March 20, 1883, had been paid or that the 
condition in the contract in that respect had been fultilled aod the 
Construction Company discharged from liability thereon. That as 
matter of fact many of them have not been paid or discharged, and 
they are being contested now before this Court, on appeal from the 
final orders and judgments made in such cases. 


Fourth, The Court erred in finding and adjudging that the com- 
pletion of appellant's railroad was in part performance of the con- 
tract of June 9, 1881, or that the Board of Directors of appellant 
had any knuwledge as a board of that contract, or that they ac- 
quiesced therein. 


Fijth, The Court erred in finding and adjudging that the appel- 
lant acquiesced or consented to the agreement between the Western 
Construction Company and the Toledo, Cincinnati & St. Louis 
Railroad Company, whereby the bonds of the Toledo, Cincinnati 
& St. Louis Railroad Company should be issued on the entire 
line instead of the bonds provided for by the contract of August 31, 
1880; or that appellant’s railroad should be built out of the pro- 
ceeds of the Toledo, Cincinnati & St. Louis Railroad Company 
bonds. 


Sizth, The Court erred in finding and adjudging that upon the 
completion of the appellant’s railroad by the Western Construction 
Company, appellant turned it over to and placed the Toledo, Cin- 
cinnati & St. Louis Railroad Company in full possession of it, as 
its property and as a part of its said line of railroad. 


Seventh, The Court erred in finding and adjudging that it was 
intended by the companies absolutely that a consolidation should be 
made between the two railroad companies, and that the $1,800,000 
should be used and voted for that purpose. 


Eighth, The Court erred in finding and adjudging that it was 
known to the “directors and active promoters” of appellant that 
the road was being built out of moneys derived from the sale of 
bonds of the Toledo, Cincinnati & St. Louis Railroad Coompany, 
instead of moneys derived from the sale of bonds provided for in 
the contract of August 31, 1880. 


_ 
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Ninth, The Court erred in stating the facts and inferences of fact 
found by it, and having the same spread upon the record as part of 


the decree. 


Tenth, The Court erred in adjudging that the mortgages in suit, 
or either of them, were liens in equity upon the appellant’s railroad, 
and in foreclosing them or either of them on appellant’s railroad, 
and ordering its sale on such foreclosure to pay the costs of this suit 


or said bonds and mortgages, or either of them. 


Lieventh, The Court erred in refusing to find and adjudge that 
the locomotive engine, cars wee aa of appellant mentioned in the 
evidence of James H. Rice were not covered by the mortgages in 


suit, and in refusing to order the receiver to return them to appel- 


‘lant. 


ARGUMENT. 


It was the intention of Mr. Ballou and his associates to build a 
continuous line of railroad from Toledo, Ohio, to St. Louis, Mo. 
This he explained to the witness Zhomas. The mortgage in 
suit in this case and which, it is alleged, affects appellant’s rights, 
was executed July 23, 1881. It rests alone upon the property and 
franchises of Tie ‘Toledo, Cincinnati & St. Louis Railroad Company 
from Kokomo, in the State of Indiana, to East St. Louis, in the 
State of Illinois. On its face it does not purport to rest upon or 
affect the property or franchises of the appellant. 

it purports to rest upon and affect the property of the first named 
railroad company only. No allusion is made to the Frankfort & 
State Line Railroad Company in the mortgages or bonds in suit. 


Nothing whatever is said about it or its property or franchises. On 


that subject it is entirely silent. 


The bill seeks to fasten a lien on the property and franchises of 
the Frankfort & State Line Railroad Company on the ground of 
acquiescence and consent.” This is the sole ground upon which 
the lien is sought to be fastened upon appellant’s property. The 
bill in terms states that the “first above described” mortgage 
“creates an equitable lien only,-and is not a legal mortgage” on the 
property and franchises of the appellant. The reasons are then 
given in the bill why it was thought that an equitable lien existed. 
They are, in brief, as follows: 
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Ist. Because on the 3ist of August, 1880, the Frankfort Com- 
pany made a construction contract with the Western Construction 
Company, by which the Frankfort Company was to give the Con- 
struction Company first mortgage bonds to the amount of $10,000 
per mile and all its shares of capital stock for constructing its rail- 
road. 

2d. It was from the first and during all the time of the construc- 
tion of the appellant’s railroad, the intention of the promoters of 
both enterprises to make the Frankfort railroad a constituent part 
of the road between Toledo and St. Louis. 

3d. The bonds and mortgage provided for between the Frank- 
fort Company and the Constructicu Company were never made or 
executed, and the Construction Company never demanded them. 
On the contrary, with the “ aquiescence and consent”’ of the Frank- 
fort Company, the Construction Company took bonds in like amounts 
from the Toledo, Cincinnati & St. Louis Company, in lieu of them. 

4th. That with the “ acquiescence and consent ” of the Frankfort 
Company, the Toledo Company had been iv possession of the rail- 
road of appellant since it was finished and had used it as a part of 
its continuous line, and since a receiver had been appointed for the 
Toledo Company, he likewise had been in possession and use of it. 

5th. That the Construction Company used $1,800,000 par value 
of appellant’s shares of capital stock to seeure and “accomplish 
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payment’ of sums due to contractors on various parts of the rail- 
road between Kokomo and East St. Louis. 

6th. That on the 20th day of March, 1883, a contract was made 
between appellant, The Toledo Company, and others, whereby the 
$1,800,000 of stock in appellant’s company was pledged by the 
Construction Company to The Toledo, Cincinnati & St. Louis 
Railroad Company, and the latter company agreed to pay about 
$130,000 construction debts owing by the Construction Company to 
various contractors. Upon the payments of those debts, the stock 
was to belong to the Toledo Company. On default of payment, it 
was to be sold, and the proceeds applied to the payment of those 
debts. The remainder of the $2,000,000 in stock after satisfying 
local aids was likewise to be turned over in pledge. 

7th. The Toledo Company did not pay the debts, but became 
insolvent and went into the hands of a receiver. ‘That to prevent 
the stock from being sold, the Judge of the Circuit Court for the 
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Southern District of Lllinois, on petition of the receiver, authorized 
him to issue receiver's certificates and make them a paramount lien 
on the railroad and property of The Toledo, Cincinnati & St. Louis 
Railroad Company, and take the stock out of pledge, and hold it 
subject to the further order of the court, and for further payment of 
the debts. 

8th. That pursuant to that order the receiver did effect arrange- 
ments with the debtors, aud did issue receiver’s certificates in accord- 
ance with the terms of the order, and now holds said stock as such 
receiver. 


MortGaGE Nor a LIEN. 


Our contention is, that if ail the facts set vut in the bill are true 
(many of which are proven untrue), they do not show an equitable 
lien under the mortgage on appellant’s railroad and property. 


WANT OF DESCRIPTION. 


The first essential of a valid mortgage is the description of the 
thing mortgaged. It has already been pointed out that the mort- 
gage in suit does not purport to rest upon the property of the ap- 
pellant; as to it and its property the mortgage is silent. 

The mortgage in suit only purports to cover the property and 
franchises of The Toledo, Cincinnati & St. Louis Railroad Com- 
pany. It had, at the time, a franchise reaching from Kokomo to 
East St. Louis. It never built a railroad between Frankfort and 
the State Line at all. It bought a railroad between Kokomo and 
Frankfort and consolidated it into its general line, but left a gap 
between Frankfort and the State Line unconstructed. Over this 
sixty-mile gap it had a charter—a “ paper line” only—and this was 
put into its consolidation, and made a perfect and continuous line 
on paper from Kokomo to East St. Louis. This is shown by the 
articles of consclidation, which were introduced in evidence, and are 
in the record. The bondholders therefore got primarily the exact 
security they bargained for—no more nor no less. Mr. Ballou 
said he intended to build up a railroad beneath the mortgage. The 
bonds were issued and sold while the railroad was being. con- 
structed. At the time the mortgage and bonds in suit were exe- 
cuted, the Toledo Company only had twenty miles of railroad west 
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of Kokomo, and that it had bought subject to a prior mortgage. The 
charters of the different constituent companies and the consolida- 
tions were all on record, and the bondhoiders therefore knew that 
the Frankfort & State Line Railroad Company was a separate legal 
entity, and no part of The Toledo, Cincinnati & Sr. Louis system. 
They might have known that it was intended at some future time 
upon certain conditions to consolidate it into the general system, 
but they took the risk of such consolidation, and if it did not hap- 
pen, they had no one to blame but the persons whom they trusted 
to bring it about. It will hardly be contended that a mere inten- 
tion can be mortyaged—and yet the appellees are driven to that 
extremity to maintain the decree in this case. 


ACQUIESCENCE AND CONSENT. 


It must be borne in mind that there is no question of estoppel in 
this case; that is not plead or proven. There is no question of 
mistake. The bill inferentially admits that the property which was 
intended to be covered by the mortgage was covered. The sole and 
only theory upon which the bill proceeds is, that it was the inten- 
tion of the active promoters of both enterprises to consolidate the 
two railroads at some time in the future. It is admitted that this 
was never done; but it is insisted that the court should find—and 
without evidence—and against the evidence—the court did find aod 
set out in 

THe DecreE— 


Ist. That the appellant’s railroad was “ described ” in the “‘ mortg- 
ages” in suit. This is without the shadow of testimony supporting 
it. On the contrary, the mortgage itself shows that appellant’s 
railroad was not covered by, or described in it The witnesses, 
Thomas, Craig and Rice, all testify why it was not included 
in the mortgage; and the trust agreement—dated March 20, 
1883—recognizes the fact that it was not included in the mortgage. 
Mr. Thomas testifies what the intention of the promoters was, when 
the consolidation of the roads should take place. That is, it was 
intended to have a concurrent resolution passed by the Board of 
Directors of the appellant, and of the consolidated company ac- 
knowledging and recogniziag the mortgages already executed ; 
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and this would have made them liens by way of estoppel, as well 


’ 


as under the “after acquired property” clause of the mortgage. 
But this was never done. It was only an intention which was 
never carried out. 

The decree further recites that it was agreed that the $1,800,000 
par value shares of stock of appellant’s railroad company should or 
might be used, to bring about‘a consolidation of the two railroads. 

This recital is unsupported by the evidence, except as an infer- 
ence from what might take place after the Toledo Company had 
complied with the conditions of the contract of March 20th. 

The Toledo Company never did comply with the terms of that 
contract. It had not paid the contractors’ debts, or any part of 
them, when it became insolvent. The receiver did not pay them or 
any part of them after he took possession of the railroad. He did, 
under the direction of the court, issue receivers’ certificates, attempt- 
ing to make them a lien on the Toledo Compauy’s road, paramount 
to the mortgage. But the bondholders, and those representing the 
defunct Toledo Company, are now litigating the validity of those 
very certificates, and the question of their validity is now pending 
in this Court on appeal. 

But aside from this, receivers’ certificates are not money, nor are 
they negotiable paper within the meaning of the Jaw merchant, nor 
are they made negotiable instruments by any statute. They hold 
an anomalous position in the commercial world. They float only 
because of a supposed power in the courts to cause their issue. 
Sometimes the holders of these certificates find that the power that 
issued them has not the power to compel payment. 


Union Trust Co. et al. v. Midland Railway Company, 117 
U. 8. 434. 


So all that is said in the decree about the $1,800,000 stock, and 
the agreement tu use it for consolidation purposes, anc all that is 
said about the payment by the Toledo Company of the debts owing 
to the contractors, or the payment of them by the receiver, is erro- 
neous and is not supported by any evidence. 


Inasmuch as the consolidation of railroads is purely a question of 
contract, and inasmuch as the Toledo Company and the Frankfort 
Company never did enter into articles of consolidation, we submit 
that it is not within the power of the courts to consider railroads 
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27 
consolidated, and treat them as having been consolidated, when ir 
fact they never did consolidate. Such a power has never yet been 


assumed by the courts. 
llow Bulttr. 


The evidence does not show that the appellant ever consented to 
or had knowledge of the contract between the Western Construction 
Company and The Toledo, Cincinnati & St. Louis Railroad Com- 
pany, or that the appellant ever consented that its railroad should 
or might be built out of the proceeds of tne sale of the bonds on 
the main line. Eleven miles of the appellant’s road was com- 
pleted before the date of the construction contract between the 
Western Construction Company and the Frankfort & State Line 
Company (vide evidence of W. J. Craig, p. 50). Mr. ‘Thomas says 
in his evidence that he could not say that all the directors knew 
where the money came from to build appellant’s road, but some of 
them did. (Ree., p. 73.) Mr. Craig testifies that in addition to the 
eleven and three-tenths miles already completed, the appellant re- 
ceived $105,000 from local aids and tax, by way of donations for 
constructing its road. (Ree., p. 50.) Mr. Rice testifies that the 
right-of-way cost scarcely anything, all of it being donated. (Rec., 
p. 76.) Therefore this part of the decree is erroneous and can not 
stand. 

That part of the decree which recites that on the completion of 
appellant’s railroad the Western Construction Company turned it 
over to The Toledo, Cincinnati & St. Louis Railroad Company, as 
a part of its line of railroad, is equally untrue. 

The truth is, that upon its completion, all the interested parties 
purposely kept it from being consolidated, because, as Mr. Craig 
says (Rec., p. 48), that a large amount of local aids bad been voted, 
but not collected, and if a consolidation was made the company 
would lose the donations thus made. 


Mr. Rice, Mr. Thomas, and Mr. Craig all agree in their testi- 
mony that when the appellant’s road was finished it was turned 
over to the Toledo Company under and by virtue of a contract 
or lease, found at page 61 of the record. It is immaterial in 
this controversy whether that contract is a lease or an operating 
contract merely. But it is material that that agreement distinctly 


28 


recognizes the fact that appellant’s railroad was not turned over to 
the Toledo Company as a part of its property. The right 
of ownership in and to appellant’s railroad is emphatically 
declared by that contract. In its corporate capacity, it contracted 
with the Toledo Company to allow that company the right to 
run its cars over appellant’s railroad, and to use its property for 
that purpose. The T: ledo Company is estopped, it seems to us, 
from claiming that it took possession of the appellant’s railroad as 
its own in the face of these stipulations. At least this was the con- 
trolling evidence adduced, and the court could not truthfally find 
and adjudge the facts to be otherwise. 

The court found by its decree that it was the absolute intention 
of the parties concerned to consolidate the two railroads without 
conditions. This is not true. Not a witness so testifies. All agree 
that it was in.ended some time to do so, but there were conditions 
annexed. 

The first condition was that the local tax aid should first be col- 
lected. The second condition was that the Toledo Company 
should pay $134,000 construction debts before it could get the 
$1,800,000, and use it for any purpose except to keep the corpor- ) 
ation alive (vide contract). The third condition was, that consent 
must be obtained from the stockholders to the terms of consolidation 
agreed upon (vide Thomas’ testimony). A search of the record will 
disclose that there is not a syllable of testimonv showing that 
either of these conditions has been complied with, except the issue 
of receiver’s certificates by the receiver to the claimants without 
notice to the Western Construction Company, and the payment of 
these are still being resisted by the Toledo Company, through its 
successors. There is no evidence that the aids have been collected 
or that the stockholders of either company have ever agreed upon a 
basis of consolidation. In the face of these facts that part of the 
decree cannot stand. 


. The Court further found and decreed, without evidence, that the 
directors and active promoters of the Frankfort & State Line Rail- 
road Company knew that its railroad. was being built out of the 
proceeds of the sale of Toledo Company bonds. The evidence 
is that some of the directors and promoters knew it. How many, 
or who, is not shown. 


‘ 
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Thus far we have discussed the various findings in detail. We 
have shown that they are erroneous, and do not stand on any truth- 
ful foundation. It may be true that the findings, so-called, are not 
the material part of the decree. But they show the successive steps 
by which the Court erroneously arrived at the final order and decree 
of foreclosure. They are the foundation upon which it rests. If 
they are swept away the decree must fall. Enough has been said in 
relation to the decree in detail. We now turn to the 


ANSWER. 


It is not necessary to lengthen this brief by an extended descus- 
sion of the answer in detail. An epitome thereof has already been 
given and is found on pages 7, 8 and 9 of this brief. In passing, it 
ig proper to say, that the evidence clearly establishes the material 
allegations of the answer. 


The evidence establishes the fact that the Toledo Company 
took possession of the rolling stock of the appellant. It consisted 
of one locomotive engine and four construction cars, together with 
some tools and hand push cars (vide Rec., p. 78). The Court was 
asked to except this property from the decree, and order its receiver 
to return it to appellant. This was denied. No one has as yet 
claimed that this manner of acquiring property is strictly legal. 
The able counsel have not as yet contended that this property was 
‘intended te be consolidated,” and was therefore swept into the 
mortgage by way of equity. 

It is not perceived why this property should not have been re- 
stored to its owner by a court of equity whose receiver was in pos- 
session of it, without claim of right, or why it should be sold under 
a decree of foreclosure of a mortgage which does not describe it, 
and which, it was never intended by any one, should be mortgaged. 

Wheu the findings of the court are corrected by eliminating 
the errors pointed out, there remains nothing upon which to base 
the decree of foreclosure, except the unexecuted intention of some 
of the promoters of both railroads, at some future time, and upon 
the happening of certain things, to consolidate the said railroads into 
one corporation. 


MORTGAGES OF LAND Mu.oT BE IN WRITING. 


Parol proof to show the intention of the parties at the time of 
the execution of a mortgage is inadmissible. The mortgage must 
speak for itself. . 


Montgomery v. Chase, 30 Minn. 132. 


An agreement to execute a mortgage on certain specified property, 
supported by a sufficient consideration, will in equity sometimes be 
treated as a mortgage; but the agreement must be in writing. 


Payne v. Wilson, 74 N. Y. 348. 


There is no pretence in the present case that there was any agree- 
ment in writing between the two railroad corporations, whereby the 
appellant agreed to mortgage its property to secure the bonds of 
the Toledo, Cincinnati & St. Louis Railroad Company; and the 
only agreemen tin writing in relation to a consolidation, is a recital 
in the March 20 contract, wherein it is said that the Western Con- 
struction Company had agreed to sell and assign its shares of stock 
in appellant’s railroad to the Delphos Trust, for the sole purpose of 
effecting a consolidation of the two roads. But the consolidated 
company would not be liable for the debts of a constituent part 
unless it was so agreed between the two companies at the time of 
the consolidation. No authority from the Board of Directors to 
the President of the Frankfort Company authorizing him to make 
such a recital is shown. In fact, there was none. 


Wright v. Bundy, 11 Ind. 400. 


The law of Indiana authorizing the consolidation ot two railroads 
within the State, is as follows: 


Section 3971 (R.S. 1881). Any railroad company heretofore organized 
under the general or special laws of this State shall have the power to inter- 
sect, join, and unite its railroad with any other railroad constructed, or in 
progress of construction, in this State, or-in any adjoining State at such 
point on the State line or at any other point as may be mutually agreed 
upon by said companies; and such railroad companies are authorized to 
merge and consolidate the stock of the respective companies, making one 
joint stock company of the two railroads thus connected, upon such terms 
as may be by them mutually agreed upon, in accordance with the laws of 


ae cd 


oe . 


ol 


the adjoining State, with whose road or roads connections are thus formed. 
Provided, Their charters authorize said railroads to go to the State line or to 
such point of intersection. 


Section 3975 of the same Code extends the same rights to rail- 
road companies thereafter organized. 

It therefore appears, that terms of consolidation are subjects of 
mutual agreement. No terms of agreement, in reference to a con- 
solidation are set out in the bill, or proven in evidence. The only 
proof on the subject is the evidence of Mr. Thomas (Rec., p. 70). 
He states that Mr. Ballou explained to him, that it was the intention 
to get a line as quick as he could, mortgage it, and build up a rail- 
road beneath the mortgage. That this scheme was carried out: 
each constituent railroad, as it was consolidated, by the terms of 
consolidation, ratified the mortgage in suit “except the Frankfort 
& State Line Road, which was never consolidated.” | 

We submit, this case is not ripe for the application of the rule 
that equity will consider that done which ought to have been done. 
Here there is no contract, written or verbal, whereby the appellant 
agreed to mortgage its road or property to secure the debt of the 
Toledo, Cincinnati & St. Louis Company. Neither is there any 
contract of consolidation between the two companies, in which the 
terms of such consolidation are given. In order therefore for the 
Court to apply the equitable rule, it will be compelled fir+t to 
make a contract between the two companies, and then consider that 
the contract thus made ought to have been made Uniformly the 
courts refuse to take this step. It is only where contracts are com- 
plete in all essentials, though informal or defective in unsubstantial 
matters, that equity intervenes and applies the rule above stated. 


See Story’s Eq. (12th Ed.) 8. 64, g. 
Craig v. Leslie, 3 Wheat, 563. 


Nor A PurcHase.Money LIEN. 


It was falsely claimed that the appellant’s railroad was entireiy 
Luilt out of the money raised by the sale of the Toledo Company’s 
bonds, and for this reason an equitable lien existed in favor of the 
bondholders. : 

To this we answer, if it were so, it does not follow that the mort- 
gage in suit is thereby an equitable lien on appellant’s property. 
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If A loans to B $5,000, and takes as security a mortgage, and Bb 
puts that $5,000 into a house belonging to C, it does not follow that 
A has an equitable lien on C’s house by virtue of his mortgage 
because the money he loaned B went into it. That would be carry- 
ing the doctrine of equitable liens, to a length never before heard of. 

For the purposes of this argument we may admit that the Toledo 
Company may maintain an action against the Frankfort Company 
for money loaned it, to build its road, but it does not follow that the 
Toledo Company has a specific lien on the railroad by reason of the 
debt. 

There is no analogy between the lien claimed in this suit, and a 
vendor’s lien on real estate for purchase money. Viewed in any 
light, it was but a loan of money by the Toledo Company to 
the Frankfort Company, for which an action would lie for money 


had and received. 
UNEXECUTED INTENTION. 


We admit that it was the intention of some of the promoters of the 
two railroads to consolidate them at some future time. But this in-. 
tention was never effectuated. No terms of consolidation were ever 
agreed upon. No agreement as to liabilities, assumed, or to be 
assumed, was ever made. No agreement in writing or otherwise 
was ever made between the two companies that the Frankfort Com- 
pany should mortgage its railroad and property either to the Toledo 
Company or any one else to secure the bonds of the latter named - 
company. The whole thing rested in a vague and undefined inten- 
tion; and there it must continue to rest so far as this proceeding is 
concerned ; for there is no power in this court or any other to en- 
force by judicial decree a supposed lien arising in this manner. 


Bank vy. Adams, 109 U.S. 211. 
Pomeroy Eq. J., vol. 3, s. 1191, n. 
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Tue To_Lepo DELPHOS AND BURLINGTON RAILROAD. 


Much stress, undoubtedly, will be put upon that provision of the 
contract between the Frankfort Company and the Construction 
Company, dated August 31, 1880, to the effect that the road, when 
completed, was to be made a part of the Toledo, Delphos & Burling- 
ton Railroad. It will be contended that this provision controls the 
parties in interest, and that all parties concerned were bound to 
carry out this provision and consolidate the two railroads. It is a 
sufficient answer to this to say that the contract was changed in this 
particular by the contract of ‘arch 20, 1883, whereby the Toledo 
Company, into which the Delphos Company had been merged, 
agreed to the terms of the latter contract. The Toledo Company 
was satisfied to obtain control of the Frankfort Company by paying, 
or agreeing to pay, $130,000 construction debts, and thereby acquir- 
ing the control of a large majerity of the stock of the Frankfort 
Company. Until it did pay these debts, the stock was to be used 
but for one purpose, viz., to keep up the organization of the com- 
pany (vide contract). After it paid these debts, it was to hold this 
stock as security for the money paid, and presumably until an ac- 
counting was had between it and the Construction Company. At 
least the contract is silent as to the absolute ownership of the stock, 
and as the Western Construction Company was not made a party to 
this suit, it is immaterial to inquire further concerning that ques- 
tion. It is enough to know that the question of consolidation was 
waived in this contract and the control of the road was to be had 
through the stock. This is the fair interpretation of the contract 
and is fully supported by Mr. Craig’s testimony. (Ree, p. 51.) 
Besides this it will be noticed by reading the contract that nothing 
is said about consolidation. It was only to form a part of the line. 
This could be done, as it was done, by an operating contract or 
lease. 


LASTLY. 


It seems to us that a precisely parallel case to the one in hand may 
be put as follows: 

A is the owner of two parcels of land fronting on Pennsylvania 
avenue. B is the owner of a parcel of land adjoining and between 
the two owned by A. A proposes to erect a hotel building on his 


two parcels of ground, and Avrees with Lb, if he will erect that por 


tion of the building Ol} the yronnd he OWlDSs, he (A) will furnish the 
money for that purpose, A mortgages his two parcels to raise the 
money to erect his own part, as well as to aid DB in erecting his: 
W hen the hotel 1s completed ads Of building, \ tails. lhe mniort- 
, up tL) his bill the above tacts and asks 
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gagee, in foreclosing, 
+ ' ad . >»? 
the Court to decree his mortvage an equitable lien on B Ss prope pie 


to such a contention. 


No answer need pf made 
of the Cireuit Court for the District 
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RACHEL S. GAFF ET AL. VS. HENRY KIEFER. . 1 


1 New York Supreme Court. 


Henry Kierer, Plaintiff, 
against 
Tuomas Garr, R.S. Garr, Joseru IF. Gent, and Ricuarp THomas, 
Composing the Firm of Gaff, Gent & Thomas, Defendants. 


To the above-named defendants 


You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty davs after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against vou by default for the relief demanded in the 
complaint. 

Dated Brooklyn, August 6th, 1885. 

M. L. TOWNS, 
Plaintiff's Attorney. 


Office and post-office address, No 16 Court street (rooms 39 to 42), 
Brooklyn, N. Y. 


~ 


2 New York Supreme Court, Kings County. 


Henry KIEFER 
against 
Tuomas GaFFr, R.S. Garr, Josers F. Gent, and RicHarp THomas, 
Composing the Firm of Gaff, Gent & Thomas. 


The complaint of the plaintiff respectfully shows— 

First. That defendants are copartners doing business under the 
firm name of Gaff, Gent & Thomas, and carry on the manufacture 
and sale of corn, flour, meat, and cerealine. 

Second. That plaintiff is a brewer carrying on the business of 
manufacturing and selling lager beer in the city of Brooklyn. 

Third. That in the manufacture of said beer it is customary to 
use cerealine, and plaintiff bas used the cerealine manufactured by 
defendants, which is manufactured from coru. 

Fourth. That on or about the 30th day of January, 1883, plaintiff 
purchased from the defendants sixty bags (to wit, 5,400 pounds) of 
said cerealine, which plaintiff, to the knowledge of defendants, 
purchased to be used in and about the manufacture of lager 

beer. 
3 Fifth. That the said cerealine was, to the knowledge of the 
defendants, entirely unfit to be used in the manufacture of 
lager beer, in that it was manufactured from damaged corn, and the 
use thereof in the manufacture of lager beer would destroy the value 
thereof and render the same deleterious and unsalable. 

Sixth. That the defendants, though well aware of that fact and know- 
ing that said cerealine would not only be of no value to the plaintiff 
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but would cause him great damage through the manufacture and sale 
of an inferior quality of beer, not only fraudulently and deceitfully 
withheld the knowledge thereof from the plaintiff, but sold the same 
for the full value of a good quality of cerealine and represented 
and stated the same to be a first-class article and equal to any that 
defendants had previously sold and in a fit condition for brewers’ 
use; which representations were false and fraudulent, and the mak- 
ing thereof and the withholding of the knowledge as to the true 
character of said cerealine was with the intent to cheat and defraud 
the plaintiff in the sale of an inferior article for the price and value 
of a good article of cerealine. 
Seventh. That plaintiff, believing that the said cerealine 
4 was a good article, equal to that previously used by him, and 
fit for brewers’ use, purchased the same as aforesaid and used 
it in the manufacture of lager beer. 

Kighth. That by reason of the premises the beer manufactured by 
plaintiff in which said cerealine purchased from the defendants was 
used became damaged, unmerchantable, and ruined, whereby plain- 
tiff lost his trade, was abandoned by his customers, some of whom 
are named in Schedule A, hereto annexed, which forms a part of 
this complaint, who refused to trade with plaintiff on account of the 
beer manufactured in which said cerealine was used being ruined 
by said damaged cerealine, plaintiff’s business was impaired and 
ruined, and the property of the plaintiff has been injured and his 
estate lessened in the sum of thirty thousand dollars by reason of 
the premises. 

Wherefore plaintiff demands judgment against defendants in the 
sum of thirty thousand dollars, besides the costs of this action. 

. M. L. TOWNS, 
PUff’s Atty. 


Office and P. O. address, 16 Court street, Brooklyn, N. Y. 


5 City oF BROOKLYN, | 
+ e le 4 8S . 
County of Kings, J 


Henry Kiefer, being duly sworn, says that he is the plaintiff in 
the above-entitled action ; that he has read the foregoing complaint: 
and knows the contents thereof, and that the same is true of bis own 
knowledge, except as to the matters therein stated to be alleged on 
information and belief, and that as to those matters he believes it to 
be true. 

HENRY KIEFER. 

Sworn to before me this 6th day of August, 1883. 

JAS. J. HUGHES, 
Comm’s. of Deeds, City of Brooklyn. 


(Endorsed :) Summons and complaint. Affidavit. M. L. Towns, 
attorney for pl’ff. 
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Notice of Appearance and Demand. 
Supreme Court, Kings Co. 


Henry Kierer against THomas Garr et al. 


. 


6 Please to. take notice I am retained by and appear for all 
the defendants in this action, and demand that a copy of the 
complaint and all papers therein be served on me at my office, No. 
154 Nassau street, N. Y. city. 
Yours, «c., CHAS. S. SPENCER, 
Attorney for Defendants. 


Office address, 154 Nussau street; post-office address, Tribune 
building, N. Y. city. 
To M. L. Towns, Esq., attorney for plaintiff. 


Supreme Court of New York, Kings County. 


HeNrY KIEFER 
ag st 
Tuomas Garr, R. 8. Garr, Josern F. Gent, and RicHarp Tuomas, 
Comprising the Firm of Gaff, Gent & Thomas. 


The defendants above named, answering the plaintiff’s complaint, 

respectfully show: 
First. They admit the allegations contained in the first and second 
sections or subdivisions of said complaint. 
Second. They admit the allegations contained in the fourth 
subdivision of said complaint, except they have no knowledge 
or information as to the purposes for which the plaintiff bought the 
said cerealine therein alleged to have been bought by the defend- 
ants. 

Third. The defendants deny each and every allegation contained 
in paragraphs or subdivisions fifth, sixth, and ninth of said com- 
plaint. 

Fourth. The defendants have no knowledge or information suffi- 
cient to enable them to form a belief as to the allegations contained 
in section or paragraph seven of said complaint. 

Fifth. The defendants deny each and every allegation in said 
complaint contained not hereinbefore admitted, denied, or otherwise 
qualified or explained. 

Sixth. The defendants, furiher answering said complaint, allege 
that the damage to suid plaintiff’s lager beer, if any, was occasioned 
wholly and solely by the negligence and carelessness of the plaintiff 
and his agents, and was not oceasioned by any act of the defendants, 
as alleged in plaintiff’s complaint. 

Wherefore the defendants demand judgment that the complaint 

of the plaintiff be dismissed with costs. 
CHAS. S. SPENCER, 
Defendants’ Attorney, 154 Nassau Street, 
Tribune Building, New York. 
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City AND County or New YORK, 88: 


Oscar O. Bennett, being duly sworn, deposes and says that he is 
the general agent of the business of the defendants in the city of 
New York, resident at the city of New York, and therefore familiar 
with the matters involved in this action, and that he knows the 
contents of the foregoing answer and that the same is true of his 
own knowledge, except as to those matters therein stated to be 
alleged on information and belief, and as to those matters he be- 


lieves it to be true. 
OSCAR OLIN BENNETT. 


Sworn to before me 5th dav of November, 1885. 
JOHN HAHNENFELD, 
Notary Public, Ne Ww York County. 


9 New York Supreme Court, Kings County. 


HENRY KIEFER 
against 
Tuomas Garr, R. S. Garr, Josern F. Gent, and RicHarp THOMAs, 
Composing the Firm of Gaff, Gent & Thomas. 


The amended complaint of the plaintiff respectfully shows— 

First. That the defendants are copartners doing business under 
the firm name of Gaff, Gent & Thomas, and carry on the manu- 
facture:and sale of corn, flour, and.cerealine. 

Second. The plaintiff is a brewer carrying on the business of 
manufacturing and selling lager beer in the city of Brooklyn. 

Third. That in the manufacture of said lager beer it is customary 
to use cerealine, and plaintiff has used the cerealine manufactured 
by defendants, which is manufactured from corn. 

Fourth. That from on or — April. 4th, 1883, up to and 

10 including July 3, 1883, at divers times the plaintiff purchased 

from the defendants a large quantity of cerealine, which the 

plaintiff, to the knowledge of the defendants, purchased to be used 
in and about the manufacture of lager beer. 

Fifth. That the greater part of said cerealine was, to the knowledge 
of the defendants, entirely unfit to be used in the manufacture of 
lager beer, in that it was manufactured from damaged corn, and the 
use thereof in the manufacture of lager beer would destroy the value 
thereof and render the same deieterious and unsalable. 

Sixth. That the defendants, though well aware of that fact and 
knowing that said cerealine would not only be of no value to the 
plaintiff but would cause him great damage through the manufact- 
ure and sale of an inferior quality of beer, not only fraudulently 
and deceitfully withheld the knowledge thereof from the plaintiff, 
but sold the same for the full value of good quality of cerealine and 
represented and stated the same to be a first-class article and equal 
to any that defendants had previously sold and in a fit condition * 
brewers’ use; which representations were false and fraudulent, 


ewe 


>. 


aca 
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the making thereof and the withholding of the knowledge as 
1] to the true character of said cerealine was with intent to cheat 

and defraud the plaintiff in the sale of an inferior article for 
the price and value of a good article of cerealine. 

Seventh. This plaintiff, believing that the said cerealine was a good 
article, equal to that previously used by him and fit for brewers’ use, 
purchased the same as aforesaid and used it in the manufacture of 
lager beer. 

Eighth. That the piaintiff paid said defendants for the greater 
portion of said damaged cerealine upon said representation the sum 
of two thousand and fifty-nine seventy one-hundredths dollars, to 
which amount plaintiff is especially damaged. 

Ninth. That by reason of the premises the beer manufactured by 
the plaintiff in which said cerealine purchased of the defendants 
was used became damaged and unmerchantable and ruined, whereby 
plaintiff lost his trade, was abandoned by his customers, some of 
whom are named in Schedule A, hereto annexed, which forms a part 
of this complaint, who refuse to trade with plaintiff on account of 
the beer manufactured in which said cerealine was used being 

ruined by said damaged cerealine, plaintiff’s business was im- 
12 paired and injured, and the property of the plaintiff has been 

injured and his estate lessened in the sum of thirty thousand 
dollars by reason of the premises. 

Wherefore the plaintiff demands judgment against the defendant 
in the sum of thirty-two thousand dollars, besides the costs of this 
action. 

M. L. TOWNS, 
Plaintiff's Attorney. 


Office and post-oftice address, No. 16 Court street, Brooklyn. 


Ciry oF BRrooxkLyN, a 
County of Kings, § © 


Henry Kiefer, being duly sworn, says that be has read the fore- 
going amended complaint and knows the contents thereof,and that 
the Sate is true of his Owl) knowledge, except as to those matters 
therein stated to be alleged on information and belief, and as to those 
matters he believes it to be true. 


HENRY KIEFER. 


Sworn to before ne this 17th day of October, 1883. 
JAS. J. HUGHES, 
Com’r of Dee ds, ( ily of Brooklyn. 


13 Scuepute A. Referred to in Foregoing Complaint. 


Peter Becker, Flushing & Throop avenue, Brooklyn, E. D. 
James F. Mooney, 15th Str. & Fifth avenue, South Brooklyn. 
Jacob Bouhag, 27 Columbia street, New York. 

Aug. Spennecke, 4 Bleeker street, do. 


RACHEL 8S. GAFF ET AL. VS. HENRY KIEFER. 


Georg. Romig, 171 Essex street, New York. 


Lit Be Fallet, 141 E. 8th street, do. 

L. Weil, 269 E. Houston street, do. 

H. W. Brummer, 237 E. 26th street, do. 

A. Cotteler, 185 Rivington street, do. 

M. Weickert. 473 E. Houston street. do. 

A he 8 Czessull, 620 kK. 17th street, do. 

Louis Muller, 204 E. 7th street, do. 

Jos. Sternkopt, 54 Varet street, Brooklyn, E. D. 

Wm. Droll, 23] Marcy avenue, do. 

Chas. Bernhard, 64 Smith Str.. do. 

Emil Keller, 356 Broome street, New York. 

A. Wolf, 187 Avenue B, do. 

L. Krause, 602 Grand street, do. 

J. F. Seeger, 124 Attorney street, do. 

Leo. Kemmerer, 214 E. 4th Str., do. 
Ad. Bergar, 205 Scholes street, Brooklyn, K. D. 

14 Jos. Ald, 251 Rockaway avenue, Brownsville. 

Fr. Denig, 458 North 2nd Str., Brooklyn, E. D. 

H. Wittich, 276 Franklin street, " 


Frank Bahlbender, 467 Grand street, Brooklyn, E. D. 


15 New York Supreme Court, Kings County. 


Henry KIEFER 
against } 
Tuomas GAFF, R.S. Garr, Joserpn F. Gent, and RicHarp THoMAs. 


To the supreme court of New York : 

The petition of Richard Thomas respectfully shows to the court— 

I. That an action has been brought in this court against your pe- 
titioner, Richard Thomas, together with the other defendants in this 
action above named by the above-named plaintiff. 

II. That this said action is brought by said plaintiff to recover 
thirty-two thousand dollars for an alleged damage which said plain- 
tiff claims to have sustained because of an alleged sale to said 
plaintiff of certain damaged and unsound cerealine to be used by 
plaintiff in the manufacture of lager beer, which said cerealine plain- 

tiff alleges defendants falsely and fraudulently represented to 
16 be sound and of good quality. 

II]. That the plaintiff is a resident of this State,and your 
petitioner and all the codefendants herein are non-residents of this 
State and reside, respectfully, as follows: 

Thomas Gaff, at Aurora, Indiana; R.S. Gaff, at Cincinnati, Ohio; 
Joseph F. Gent, at Columbus, Indiana; Richard Thomas, at Colum- 
bus, Indiana, of which said places the defendants are, of your peti- 
tioner’s own knowledge, actual residents and citizens. 

[V. That the matter in dispute exceeds the sum of five hundred 
dollars, exclusive of costs, as appears by the summons and com- 
plaint. 


' 
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Soa 


V. That your petitioner now does, as well for himself as for the 
other defendants herein, enter their appearance in this action, no ap- 
pearance having been entered heretofore. 

VI. That he hereby offers good and sufficient security for his en- 
tering in the next circuit court of the eastern district of New York, 
on the first day of its session, copies of the process against said 
defendants in this action, and also for their then appearing and en- 
tering special bail in this action, if special bail were originally 

requisite therein, according to the law and _ practice of 
17 the United States and its courts. 

Your petitioner therefore asks that the said cause may be re- 
moved for trial into the next circuit court to be held in the district 
where the same is pending, to wit, into the next cireuit court for the 
eastern district of New York, pursuant to the provisions of the said 
statutes of the United States in such cases made and provided, and 
that this court do accept the securities offered by vour petitioner as 
aforesaid, and do proceed no further in said cause, and for such 
other order or relief as in the premises may to the court seem equl- 
table and just. 

Dated N. Y., March 19, 1884 

RICHARD THOMAS, Petitioner. 


City AND County OF New YORK, 38: 


Richard Thomas, being duly sworn, says that he has read the 
foregoing petition subscribed by him and knows the contents thereof, 
and that the same is true of his own knowledge, except as to those 
matters therein stated on information and belief,and as to those 
matters he believes it to be true. 


RICHARD THOMAS. 


Sworn to before me March 18, 1884. 
JOHN HAHNENFELD, 
Notary Public, N. Y. County. 


18 At a special term of the supreme court of the State of New 
York in and for the county of Kings, held — the court-house, 


in the city of Brooklyn, on the 21st day of April, 1884. 
Present: The Honorable Calvin E. Pratt, justice. 


Henry KIEFER 
against 
THomas Garr, R.S. Garr, Josern F. Gent, and Ricnarp Tuomas. 


On reading and filing the petition and affidavit of Richard Thomas, 
one of the defendants herein, dated March 19th, 1884, and praying 
for the removal of this action into the circuit court of the United 
States for the eastern district of New York, pursuant to the statutes 
of the United States in such cases made and provided, and upon 

the undertaking herein duly executed and approved by one 
19 of the justices of this court, and upon the pleadings herein, 
whereby it appears that the said action is of a civil nature 
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and is now pending in this court—place of trial, county of Kings— 
and that the matter in dispute exceeds the sum of five thousand 
dollars, exclusive of costs, and involves a controversy between citi- 
zens of the State of New York and the States of Ohio and Indiana, 
and that the defendants have duly offered a proper undertaking or 
bond, with good and sufficient sureties, for the filing of all process 
against themselves in this action in said circuit court, and the said 
affidavit showing that the removal of the cause is desired because 
the defendants have reason to believe and do believe that by reason 
of local predjudice and influence defendants will not be able to ob- 
tain justice in the local courts, now, on motion of Charles S. Spen- 
cer, defendants’ attorney, it is ordered that said petition be, and the 
same hereby is, granted and the said undertaking duly accepted by 
this court, and thatthe said action be, and the same hereby is, re- 
moved to the circuit court of the United States for the eastern dis- 

trict of New York, and that this court proceed no farther herein. 

C. BE. P.J&. C. 

Granted Apl. 21, 1884. 
RODNEY THURSBY, Clerk. 


90 (Endorsed :) U. S. circuit court, eastern district of New 
York. Record on removal from New York supreme court, 
Kings county, Henry Kiefer, plaintiff, against Thomas Gaff et al., 
defendants. Filed in the office of the clerk of the U.S. circuit court 
for the eastern district of New York this 13th day of May, 1884. 


21 Appearance. Entered May 13th, 1884. 
U.S. Circuit Court, Eastern District of New York. 


Henry KIEFER 
¥ ~~ ‘ ag st . ‘ ; 
Tuomas Garr, R. 8S. Garr, Josera F. Gent, and Richarp Tuomas, 
Composing the Firm of Gaff, Gent & Thomas. 


The appearance of Charles S. Spencer as solicitor for the defend- 
ants, Thomas Gaff et al.,in the above-entitled action is hereby entered. 


Rule. 


This cause having originally been commenced in the supreme 
court of the State of New York in and for Kings county, and hav- 
ing been duly, by order of one of the justices of said State court, re- 
moved into the circuit court of the United States of the eastern 
district of New York upon the application of the above-named de- 
fendants, and said defendants having this day duly filed a copy of 

the record in this cause, and having duly appeared, now, on 
22 motion — CharlesS. Spencer, solicitor for said defendants, and 
upon the appearance and record herein, it is ordered that this 
cause do proceed in this court in the same manner as if had been 
originally brought herein. 


ed 
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Ata stated term of the circuit court of the United States for the 
eastern district of New York, held at the court-house, in the city of 
Brooklyn, on the 21st day of August, 1884. 

Present: Hon. Chas. L. Benedict, district judge, holding court. 


Henry Kierer ag’st Tuomas Garr and Others. 


Upon reading and filing the annexed consent it is ordered that C. 
W. Moulton be, and hereby is, substituted as attorney for the de- 
fendants in this action in the place and stead of Charles A. Spencer. 


CHAS. L. BENEDICT. 


93 United States Circuit Court, Eastern District of New york. 


Henry KIEFFER 
against 
Tuomas Garr, R.S. Garr, Josern F. Gent, and Ricnarp THomas. 


It is hereby consented that C. W. Moulton be substituted in my 
name and place as attorney for the defendants in this action. 
New York, April 21, 1884 
CHARLES A. SPENCER, 
Def’ts’ Att'y, 154 Nassau —, Tribune Building, New York City. 


(Endorsed:) Consent and order substituting attorney. C. W. 

Moulton, attorney for defendants. Filed in the office of the 

24 clerk of the U.S. circuit court for the eastern district of New 
York, this 21st day of August, 1884. 


At a stated term of the circuit court of the United States of America 
for the eastern district of New York, in the second judicial circuit, 
held at the United States court-rooms, in the city of Brooklyn, on 
the 9th day of October, in the year of our Lord one seumnd eight 
hundred and eighty-five. 

Present: The Honorable Charles L. Benedict, district judge, hold- 
ing the court. 


Henry Kierer vs. Racnet Garr et al. 


Cause calied. 
Hearing ordered. 
Jury drawn and sworn. 
Appearances: M. L. Towns, attorney, and B. F. Tracy, of 
25 counsel, for plaintiff; Geo. R. Phoebus and Chas. W. Moulton, 
attorneys for defendants. 
Evidence for plaintiff offered. 
Trial suspended to October 12, 1885. 


~S 


OcToBEerR 12, 1855. 
Trial resumed. -Same appearances. 
Evidence for plaintiff resumed. 
Plaintiff rests. 
Evidence for defendants offered. 
Trial suspended to October 13, 1885. 
2—337 
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OcToBER 13, 1885. 
Trial resumed. Same appearances. | 
Evidence for defendants resumed. 
Trial suspended to October 14, 1885. 
| OcTOBER 14, 1885. 
Trial resumed. Same appearances. 
Evidence for defendants resumed. 
Trial suspended to October 15, 1885. 


ss 


te OcTOBER 15, 1885. 
26 ° Trial resumed. Same appearances. 
lvidence for defendants resumed. 

Defendants rest. 

Evidence offered by plaintiff in rebuttal. 

Plaintiff rests. 

Cause argued before jury. 

Jury charged. 

Request to charge made by both sides. 

Jury retire, with request to bring in sealed verdict. 


OcTOBER 16, 1585. 

Jury came into court with sealed: verdict; verdict opened and 
recorded as follows: 

“ We, the jurors empanelled in the above-entitled cause, do find 
in favor of the plaintiff and against the defendants, and assess the 
damages of the plaintiff in the sum of eighty-five hundred and 
twenty-two dollars ; and so say we all.” 

Motion for stay of proceedings, with leave to move for new trial 
granted. 

A true extract from the minutes of this court. 


6. LINCOLN BENEDICT, Clerk. 


27 Motion to set: Aside Verdict. 
United States Circuit Court for the Eastern District of New York. 


Henry Kierer,, Plaintiff, 
vs. 


THomas Garr, R. 8. Garr, Josepn Gent, and RicHarp Tuomas. 


Now come the defendants, Rachel S. Gaff, Joseph F. Gent, Rich- 
ard Thomas, and Charles L. Howe and Elam H. Davis, executors 
of the last will and testament of Thomas Gaff, one of the above- 
named defendants, deceased, by ©. W. Moulton, George R. Phoebus, 
and Miron Winslow, their counsel, and move the court to set aside 
the verdict in the above-entitled action in favor of the plaintiff and 
against the above-named defendants on the — day of October, 1885, 
on the ground that Thomas Gaff, one of the above-named defend- 
ants, was dead at the time said verdict was rendered ; that he died 
on the 25th day of April, 1884, and that there has been no renewal 
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of said action against his executors, and that no suggestion was made 
on the record prior to the entry of said verdict. 
28 Wherefore the defendants claim said action is abated. 
Dated New York, November 2nd, 1885. 
GEO. W. PHOEBUS, 
C. W. MOULTON, 


Attorneys for Defendants and Executors. 


MIRON WINSLOW, Of Counsel, 


United States Circuit Court for the Eastern District of New York. 


Henry Krerer, Plaintiff, 
aq st 
THomas Garr, Racner 8S. Garr, Joserpn F. Gent, and RicHarp 
‘THOMAS. 


Sir: Please take notice on the affidavit of Richard Thomas, a copy 
of which was served on you on the 21st day of October, 1885, and 
on the affidavits of James H. Davis, James E. Caldwell, and George 
Goldman, copies of which are herewith served on you, the motion 

hereto annexed will be made to this court at a stated term 
20 thereof, to be held at the United States court-house, In the city 
of Brooklyn, county of Kings and State of New York, on 
Thursday. the fith day of November, 1885, at ten o’clock in the fore- 
noon of that day, or as soon thereafter as counsel can be heard, to set 
aside the verdict for the plaintiff herein on the grounds set forth in 
said motion. 
C. W. MOULTON, 
GEORGE R. PHOEBUS, 
Att’ys for Defendants, 154 Nassau Street, New York City. 


MIRON WINSLOW, Of Counsel. 


STATE OF OHIO, a 
County of Hlamilton, } 


James H. Davis, being duly sworn, says that he now is, and for 
the last past thirty-two yeurs has been, assistant undertaker with 
John F. Wiltsee. undertaker, Nos. 293 and 295 West Sixth street, 
Cincinnati, Ohio. Affiant says that he personally knew the deceased, 
Thomas Gaff, of Aurora, Indiana; that he was, on the 25th day of 
April, 1884, called upon to dress and embalm the body of the said 

Thomas Gaff, and did so dress and embalm the same, the body 
JU) being brought to this establishment, Nos. 292 and 295 West 

Sixth street, Cincinnati, Obio, for that purpose; that after 
dressing and embalming said body the same was shipped from this 
establishment on April 27th, 1884, to Aurora, Indiana, and that the 
same was returned to this city and interred at Spring Grove ceme- 
tery. 


JAMES H. DAVIS. 
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Sworn to and subscribed before me by said James H. Davis this 
23rd day of October, 1885. 
WILLIAM H. JONES, 
Notary Public, Hamilton Co., Ohio. 


County OF HAMILTON, ss 


James 8. Caldwell, being duly sworn, says that he is a practicing 
physician, having his office at No. 192 West Seventh street, Cincin- 
nati, Ohio. Affiant says that on April 25th, 1884, he was called on 
to see Thomas Gaff, of Aurora, Indiana, said Gaff being on that 
date in Cincinnati; ih he did call on him on said daté and found 
him dead, the body being still warm at the time he called on 
him, said Gaff having died about ten or fifteen minutes before 
affiant reached the house where said Gaff was and where he had 

died. 
ol J. S. CALDWELL, M. D. 


Sworn to and subscribed before me by said J.S. Caldwell this 
23rd day of October, 1885. 
WILLIAM H. JONES, 
Notary Public, Hamilton Co., Ohio. 


Affidavit. 
City AND County or NEw YORK, 88 
Circuit Court of the United States, Eastern District of New York. 


Henry Krerer, Plaintiff, 
Us, 
Tuomas GAFF, Racuet S. Garr, Josern F. Gent, and Ricuarp 
| THomaAs, Defendants. 


George Goldman, being duly sworn, deposes and says that he is 
over twenty-one years of age; that he is at present in the employ of 
the firm of Gaff, Gent & Thomas, of Columbia, Indi: una,and New York 

city; that he is the confidential agent of said firm in New 
32 York and knows each member of said firm: that he wasin the 

employ of said firm at the time of the death ot Thomas Gaff, 
one of the defendants in this action, on the 25th day of April, 1884; 
that he has read the affidavits of James H. Davis and J. S. Cald- 
well, which are hereto annexed, relating to the death of said Thomas 
Gaff, and that he knows the Thomas Gaff therein mentioned is the 
identical Thomas Gaff who was in his lifetime a member of said 
firm of Gaff, Gent & Thomas, and who is one of the defendants men- 
tioned in the above-entitled action. 


' 


GEO. GOLDMAN 


Sworn to before me this 2nd day of November, 1885. 
MIRON WINSLOW, 
Notary Public, New York County. 
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(Endorsed :) Copy affidavits & notice of motion to set aside ver- 
dict. C. W. Mouiton, Geo. R. Phoebus, attorneys for defendants. 


5 Ata stated term of the United States circuit court for the 

eastern district of New York, in the second judicial circuit, 

held at the United States court-rooms, in the city of Brooklyn, on 

the 24th day of February, in the year of our Lord one thousand 
eight hundred and eighty-six. 

Present: Hon. Charles L. Benedict, district judge, holding court. 


Henry KIEFER 
against 
Thomas Garr, R.S. Garr, Josepn Gent, and Richarp THOMAS. 


A motion having been made herein by C. W. Moulton and George 
R. Phoebus, attorneys for defendants, in behalf of Rachel S. Gaff, 
Joseph F. Gent, Richard Thomas, defendants, and Charles L. Howe 

and Elam H. Davis, executors of the last will and testament 
34 of Thomas Gaff, one of the above-named defendants, deceased, 

to set aside the verdict in the above-entitled action in favor 
of the plaintiff and against the above defendants, upon the ground 
that Thomas Gaff, one of the above defendants, was dead at the time 
the verdict was rendered, and that he died upon the 25th day of 
April, 1884, and that there has been no renewal of said action against 
the executors, and that no suggestion was made on the record prior 
to the entry of said verdict, and to have the court declare said action 
abated for said reasons set forth ; 

And said motion having duly come on for a hearing before this 
court at a stated term thereof, held at the United States court-house, 
in the city of Brooklyn, county of Kings and State of New York, 
on Thursday, the fifth day of November, 1885, at 10 o’clock in the 
forenoon of that day 

Now, after hearing Messrs. C.W. Moulton and George R. Phoebus 
in favor of said motion and M. L. Towns in opposition thereof— 

It is ordgred that said motion be, and the same hereby is, denied 
in each and every respect 

And it is further ordered that the death of the said Thomas Gaff, 
one of the defendants herein, be declared and suggested upon the 

record herein. 
Oo And it is further ordered that the plaintiff have costs of 
this motion 


CHAS. L. BENEDICT. 


(Endorsed:) Order denying motion to set aside verdict. M. L. 
Towns, attorney for pl’ff. Filed in the office of the clerk of the U. 
S. circuit court for the eastern district of New York this 24th day of 
February, 1886. 

At a stated term of the United States circuit court for the eastern 


district of New York, in the second judicial circuit, held at the United 
States court-rooms, in the city of Brooklyn, on the 24th day of Feb- 
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ruary,in the year of our Lord one thousand eight hundred and 
elghty-six. 
Present: Hon. Charles L. Benedict, district judge, holding court. 


Henry KIEFER 
against 
Tuomas Garr, R.S. Garr, Joseru Gent, and Ricuarp THoMAs. 


. 


It appearing to the satisfaction of this court by the affidavits 
36 of James H. Davis, residing at 293 & 295 West Sixth street, 
Cincinnati, and the affidavit of James S. Colwell, residing at 
192 West Seventh street, Cincinnatt, both dated October 23rd, LSS, 
and the affidavit of George Goldman, dated the 2nd day of Novem- 
ber, 1885, that Thomas Gaff, one of the ecodefendants in this action, 
died after the commencement of this action ana before verdict herein 
had been entered, to wit, on or about the 25th day of April, 1884, 
and this action being against several codefendants, and the cause 
of action being a cause of action that survives against the other de- 
fendants as provided by law, it is hereby ordered, upon motion of M. 
LL. Towns, attorney for plaintiff, that said cause of action survive 
and proceed against the: defendants, R. S. Gaff, Joseph Gent, and 
Richard Tiomas, the surviving codefendants, and that the death of 
Thomas Gaff, the other codefendant herein, be suggested, and hereby 
is suggested, upon the record of this action, 

[ hereby direct that judgment given herein against the defeid- 
ants be entered against the surviving codefendants, R. 8. Gaff, Joseph 
Gent, and Richard Thomas, in accordance with this order: to all 
of which defendants except. 


CHAS. L. BENEDICT. 


(Endorsed :) Order denying motion to set aside verdict and direct- 
ing judgment to be entered against surviving codefendants. 
37° M.L. Towns, pl’tf’s attorney. Filed in the office of the clerk 
of the U.S. circuit court for the eastern district of New York 

this 24th day of February, 1886. 


At a stated term of the United States circuit court for the eastern 
district of New York, in the second judicial circuit, held at the 
United States court-rooms, in the city of Brooklyn, on the 24th 
day of February, in the year of our Lord one thousand eight 
hundred and eighty-six. 

Present: Hon. Charles L. Benedict, district judge, holding court. 


Henry KIEFER 
against 
Tuomas GAFF, R. S. Garr, JoserpH Gent, and R:cHarp THOMAS. 


A motion having been made, on behalf of the defendants, by C. W. 
Moulton and George R. Phoebus for a. new trial on the minutes of 
this action, upon the grounds— 

That the verdict rendered herein was contrary to the evidence ; 

That said verdict is against the weight of evidence ; 
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That said verdict is contrary to law ; 
38 That the court committed manifest error in refusing to 
admit evidence offered by the defendants that should have 
been admitted, to which defendants duly excepted at the time; 

That the court committed manifest error in admitting evidence 
offered against the defendants, to which the defendauts duly objected 
and excepted at the time ; 

That the court committed manifest error in refusing to dismiss 
the plaintiff’s complaint at the close of the plaintiff's testimony, to 
which defendants duly excepted at the time; 

That the court committed manifest error in charging the jury, on 
the pleadings in this case, that the defendants were liable for the 
fraud of their agent, committed without their knowledge or con- 
sent, to which the defendants duly excepted at the time; 

That the court erred in charging the jury as to the rule of dam- 
ages governing this action, and for other manifest errors in said 
proceedings— 

And said motion having been duly before this court for argument 
on the 28th day of December, 1885: 

Now, after hearing C. W. Moulton in favor of said motion 

and M. L. Towns and Bb. F. Tracy, of counsel for plain- 
ov tiff, in Opposition thereto— 
[t is ordered that said motion be, and the same hereby is, de- 
nied upon each and every ground taken in every respect. 

And it is further ordered that the stay heretofore granted the de- 
fendants prohibiting the plaintiff from entering his judgment against 
the defendants be, and the same hereby 1S, vacated and set aside, and 
the plaintiff is hereby permitted to properly enter up his judgment 
and proceed thereupon according to law and practice of this court 
and against the surviving codefendants in this action. 

To all of which said defendants except and pray an appeal in 
open court to the Supreme Court of the United States, which is al- 
lowed. 


CHAS. L. BENEDICT. 


(Endorsed :) Order denying motion for a new trial and vacating 
stay. M. L. Towns, attorney for pl'ff. Filed in the office of the 
cierk of the U.S. circuit court for the eastern district of New York 
this 24 day of February, 1586. 


40 At a stated term of the circuit court of the United States of 
America for the eastern district of New York, in the second 
judicial circuit, held at the United States court-rooms, in the city of 
Brooklyn, on the twenty-fourth day of February, in the year of our 
Lord one thousand eight hundred and eighty-six. 
Present: The Honorable Charles L. Benedict, district judge, 
holding the court. 


Henry Krerer, Plaintiff, vs. Toomas Garr et al., Defendants. 


The order denying the defendants’ motion for a new trial herein 
having been granted by the court on the twenty-fourth day of Feb- 
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ruary, 1886, and permitting him to enter his judgment herein, and 
the defendants inte nding to appeal froin the judgment herein to the 
Supreme Court of the U ‘hited States, and said appeal having been 
allowed on motion of C. W. Moulton, defendants’ attorney, it Is 
Ordered, That the defendants have thirty days from the 
41 entry of judgment herein in which to prepare and file bill 
of exceptions. 


CHAS. L. BENEDICT. 


(Endorsed:) Order. C. W. Moulton, Geo. R. Phoebus, att’ys for 
defendants. Filed in the office of the clerk of the U.S. circuit court 
for the eastern district of New York this 24th day of February, 
1886. 

Judgment. February 26, 1886. 
United States Circuit Court, Eastern District of New York. 


Henry KIEFER 
ag st 
THomas Garr, Racuer 8. Garr, Josepnu F. Gent, and Ricuarp 
THOMAS. 


42 The above-entitled action having been tried before the Hon. 

Charles L. Benedict, one of the judges of this court, and a 
jurv at the October term of this court, 1885, and a verdict having 
been rendered in favor of the plaintiff against the defendants for 
eight thousand five hundred and twenty-two dollars ($8,522), and 
the defendants having made a motion for a new trial on the excep- 
tions taken on the trial, and the said motion having been enter- 
tained and argued by C. W. Moulton, Esq., attorney for the defend- 
ants, and M. L. Towns, Esq., attorney for the plaintiff, and B. F. 
Tracy, Esq., of counsel, and due deliberation having been had, and 
the court after due consideration having overruled and denied said 
motion and directed judgment to be entered on said verdict, and a 
further motion having been made to set aside the verdict as to 
Thomas Gaff (deceased), one of the defendants, and an order having 
‘been entered denying the same and directing that the fact of the 
death of defendant, Thomas Gaff, be declared and suggested on the 
record herein: 

Now, on motion of M. L. Towns, Esq., attorney for plaintiff, it is 
adjudged, considered, and determined that said plaintiff, Henry 
Kiefer, do have and recover judgment-against said defendants, 

Rachel S. Gaff, Joseph F. Gent, and Richard Thomas, the 
43 surviving codefendants in this action, for the amount of said 
verdict, eight thousand five hundred and twenty-two dollars 
($8,522) and $168.65 costs and disbursements in this action, as taxed. 

[t is ordered that said plaintiff have execution against said sur- 

viving codefendants for the amount of the verdict herein. 
By order of court: 

B. LINCOLN BENEDICT, Clerk. 
Dated February 26, 1886 


eee 
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(Endorsed :) Judgment-roll. Amount of verdict..-.. $8,522 00 
‘ © WR wicane 168 65 


$8,690 65 


Filed in the office of the clerk of the U. S. cireuit court for the east- 
ern district of New York this 26 day of lebruary, LSS6. 


44 Bill of Exceptions. 


United States Circuit Court, Eastern District of New York, in the 
Second Circuit. 


Henry Kierer, Plaintiff, 
against 
Tuomas GAPFF, R.S. Garr, Josern F. Gent, and Ricnarp THOMAs, 
Composing the Firm of Gaff, Gent and Thomas, Defendants. 


This action was commenced on the 6th day of August, 1883, In 
the New York supreme court, Kings county, by the service of sum- 
mons and complaint. The defendants appeared and answered the 
complaint, and then the cause was removed into the circuit court of 
the United States for the eastern district of New York, on the 13th 
day of May, LSS4. The issues came on for trial at a term of the 
circuit court held by the Honorable Charles L. Benedict, one of the 
judges of said court, on October %th, 1885. A jury was duly im- 
panelled and sworn, aud thereupon the plaintiff opened the case 

to the jury, and there, to maintain the issues upon his 
45 part, called as a witness Henry Kiefer, the plaintiff, who, being 
duly sworn and examined, testified as follows: 

[n am the plaintiff in this action and am engaged in business at 
Nos. 136 and 142 Scholes street—the business of brewing lager beer. 
Il was in such business in 1S82 and 1883. I know Mr. Thomas, of 
the tirm of Gaff, Gent & Thomas, and I have had dealings with 
said firm. At the time I first commenced I bought from Benjamin 
Marshall in 1882; I bought of him first. He was not the manager 
of Gaff, Gent & Thomas; he was an agent. The manager for Gaff, 
Gent & Thomas was O. O. Bennett, and he was the manager in 1883, 
I first commenced purchasing cerealine from the defendants in the 
spring of 1882, 1 think. I purchased it for brewing lager. I told 
the defendants that | purchased it for brewing lager. [saw Mr. 
Bennett himself. Cerealine had been on the market for some time. 
Mr. Marshall came to me and offered the goods, and I told him that I 
wanted to see the firm themselves, and he said that none of the firm 
had been in New York, but he woula send over O.O. Bennett. He 
was the manager of Gaff, Gent & Thomas. I saw O.O. Bennett then. 
I have the bills here toshow. In my conversation with Mr. Bennett 
I told him that lager beer was a very pecaliar article, and that we had 
to have nothing but first-class goods. Ife guaranteed me. I told him 
I didn’t want anything but the very best; I didn’t mind the price; 
that | wanted the very best, and also I wanted his guarantee, and 
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he guaranteed the goods. This was the time when this product was 
new, in 1882. He stated this product would supply the place of 
malt in the brewing of lager beer—mixed it with malt. He said it 
would have a good effect on the beer, and so it did have fora year and 
ahalf. It had first-class effect. It made a better class of beer; a little 
duller than the usual color is of malt; in fact, I was very well 
suited. It gives the beer an amber look ; it assists in fermentation. 
I continued to purchase of these defendants, through O. O. Bennett, 
up to July 3d, 1883; that was the last we got. On the 3d of 
July my foreman called me—came into the office—and brought in 
a lump of the cerealine, and says: “ Now, boss, I have found out 
what the difficulty ’ (Interrupted here by his counsel and 

46 told to state just what he saw.) I saw this cerealine. Before 
this, in the latter part of May or June, I had a conversation 

with Mr. Bennett. In the fore part of June, 1883, we detected that 
our beer wasn’t right. I sent for Mr. O. O. Bennett; at first I had 
a talk with my foreman; he wanted to know where the blame laid; 
he couldn’t see, and then I sent for Mr. O.O. Bennett. I says,“ Mr. 
Jennett, Just taste this. beer.” I says, “ Don’t you think that this 
probably lies in the cerealine?” He says,“ No.” I says, “ We had 
such good effects right straight along for a year and a half, and we 
continued brewing in the same way, and this beer isn’t palatable ; 
it don’t taste like it ought to, and hasn’t got any gloss.” I told him 
that | had trouble with my customers. He says, “ You have been 
buying of us right along, and we told you we guaranteed our 
goods ;” and I says, “Iam paying a high price for my goods.” I 
always paid the highest market price; and | says, “ There seems to 
be something wrong.” He says, “ You can go ahead; by my word 
of honor you will get first-class goods. I will guarantee the goods.” 
When | told him I was using the defendants’ article he said he 
wouldn't have it; it was not the cerealine that spoiled the beer. He 
said the goods he was selling then was the same quality as those he 
had already sold. I said that I was having a regular uproar in 
business; that my customers were finding fault; the beer was not 
fine—he could see for himself—and he said he positively told me it 
wasn t the cerealine. He told meto go on and use it. I afterwards 
purchased from him during the month of June and till the 3d day 
of July I got the last. I brewed from May Ist till May 31st 2,445 
barrels and sold 2,199. From June Ist till June 30th I brewed 
2,395 barrels. I don’t mean that | brewed that much, but it wasn’t 
drinkable ; that wouldn’t naturally become drinkable for six weeks 
or so. lt made these 2,395 barrels by using this cerealine—this 
cerealine that | bought from O. O. Bennett. (Witness produces bill 
of the cerealine Mr. Bennett sent him.) The beer that I brewed in 
June, after this conversation with Bennett, I mixed with the old 
beer. Beer that lays six or eight weeks gets kind of stale; there is 
no life to it. Then we work it up with what we call livening-up 
beer. After the beer is brewed we give it yeast, and in about twenty- 
four hours or in sixty hours or maybe seventy hours that beer comes 
on, and we ferment with the newly-brewed beer. ‘Then we 

47 take, say,about ferty barrels, and we take about seven barrels 
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of this new beer to work up the old. That beer works till it 
works itself clear, so that in about two weeks thereafter it is fit for 
sale. This is a common practice; cannot do no other way. By put- 
ting that new beer with the old it gave better lager. As soon as we 
detected, about the fore part of June, we found our beer wasn’t as 
fine as it used to be by a good deal. 

Q. Did you get any beer back ? 

A. O, God, yes; we got back close on to 300 barrels. What I 
mean by barrels is 4 quarters to a barrel. There are four kegs to a 
barrel. Well, we traced that beer back when we found out 

4). How do you know that these 1,200 kegs returned was that 
beer? How do vou designate it? Was that the beer that was 
mixed with beer that was brewed in June? 


(Counsel for defendants objects to the form of this question. Ob- 
jection overruled; to which ruling counsel for defendants excepts.) 


A. It was beer that was livened up about the Ist of June with 
new beer. The beer that was sent back to me I had to let run into 
the sewer. It was destroyed. The market price of beer during the 
vear of 1883 was $8.00 a barrel. I saw this cerealine that I bought 
before it was put into the beer. When I saw it, by the look you 
couldn’t tell the difference. You couldn’t tell the difference till 
after we got into trouble. By the looks you couldn’t tell, or we 
wouldn't have used it under no circumstances. Using an impure 
article for a month would ruin our business entirely. The $8.00 a 
barrel that beer was worth in 18835 included $1.00 revenue stamp. 
We had to put the revenue stamp on the beer we sent out to our 
customers. I sold that beer for $8.00 a barrel, including the $1.00 
revenue stamp. There was no money paid for the beer that was re- 
turned. 


Counsel for defendants moves to have all this testimony go in 
subject to objection and exception. 
48 (Motion granted. All evidence of the quality and quantity 
of beer spoiled went in subject to exception.) 


Q. Was there any more of this beer brewed during the month of 
June destroyed ? 

A. Yes, sir; it was let run in the sewer; 1,580 barrels were al- 
lowed to run in the sewer; the men ran itintothesewer. This was 
all June beer; that did not include the 300 barrels; these three 
hundred barrels had been served to customers and they returned 
them: then the revenue condemned this. That beer was worth $7.00 
a barrel without the revenue stamp; if it was good beer it would 
have been worth $7.00 a barrel without the revenue stamp: when we 
destroyed it it wasn’t worth anything at all or we wouldn’t have 
destroyed it. 

It was on or about the 2d, 3d, or 4th of June that I had the 
conversation with Bennett. I sent for him on two or three occa- 
sions in the month of June. 

Q. Was any beer brewed by you during the month of June or 
May, or up to the 3d of July, and mixed with the beer that was good 
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prior tothe mixing? Wasany other beer destroyed? Did you lose 
any other beer by reason of these brewings in June from this ar- 
ticle? 

A. Well, part of it: ves. It is hard to say how much. We had 
to get along the best we could in order to bold the trade, and stopped 
at once using the cerealine when we found it was the cerealine. 
After the 3d day of July we brewed beer with pure*malt. We mixed 
the old beer then with the young beer brewed with pure malt. The 
young beer is two or three days old when we mix it with the old. 
It is then sufficiently fermented to mix with the old beer. The beer 
that we mixed with the pure malt after the 3d day of July was 
brewed about the latter partof April. After that it continued good. 
That beer was good, any more than it was rather young. We had 
to take it younger than was usual in order to get over the other 

trouble. It was returned—the other. The beer was good, only 
49 it was a little young; that was all. When we ceased mixing 

the old beer—the beer that was made ahead of July—with 
the beer made with this bad cerealine, that beer—the old beer— 
was good. After we stopped using this cerealine we had no bad 
beer. The young beer wasn’t bad. It had a good taste and gloss 
that was not bad. It was only a few days until we got in rotation 
again. ‘There was other damaged beer in our cellar that was 
directly traceable to this cerealine. It was 1,730 barrels and 750 
barrels. That was brewed in the months of May and June. 

Q. That was a part of this 4,000 barrels ? 

A. Yes,sir; over 4,000. The revenue condemned it. I kept it 
back on your (Mr. Town's) suggestion on account of this case com- 
ing up. We would have kept the other 1,580 barrels, only we hadn't 
room, so we kept that back until December, 1884; then we kept 750 
barrels back until November of this year. It was finally run into 
the sewer by the revenue officers. The beer that we lost by reason 
of this article was 265 barrels in July and 1,580 barrels that was run 
into the sewer in October, 1883. 

@. And brewed during the month of. June, and the 750 barrels 
run into the sewer, a subsequent date, also brewed at this time, and 
the 1,730 barrels ? 

A. Yes, sir; about that. I have the revenue books here. 

The Court: That makes 4,525 that was destroyed, if I have footed 
it right. 


Isaw Mr. Thomas after the bringing of this suit in my place of 
business. He called upon me. He bid me the time of day, and I 
told him that he had the best of me; that I didn’t know who he was. 
He told me he was one of the firm of Gaft, Gent & Thomas, and he 
said, “lam Mr. Thomas.” T said,“ Yes?” And he wanted to know 
if I hadn't got tired of the suit and if I didn’t want to withdraw it. 
There was a balauce then of six hundred and odd dollars that 1 
owed the firm, and that by dropping that I might drop the suit. 

[ says,“ No, Mr. Thomas, if you are one of the firm you have 
50 ruined me.” I says, “ That firm has ruined me, and,” says I, 
“there must be some remedy to pay me back.” And he 
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savs, “ Well, we will see. We are hard cases. We have got several 
millions of dollars.” He says, “ We have got more money than you 
have.” I told him that their bad cerealine ruined me and my suit 
was for that. 

©. He referred to this suit ? 

A. Yes, sir. (Counsel for defendants objects to this as irrelevant.) 
When I told him the way the cerealine had ruined me he never an- 
swered ; he never said it was bad or good or anything else. He 
thought that I ought to drop the case by them dropping that bill 
that I owed him. I still owe him $640 for malt during the month 
of June. 


Counsel for defendants concedes that the cerealine has not been 
paidfor,and that a suit is now pending, and moves to strike all this 
testimony out. 

Counsel for plaintiff objects. 


The Court: I don’t see what it amounts to. 

COUNSEL FOR PLAINTIFF: It amounts to an allegation made by 
the plaintiff to one of the defendants that his bad cerealine had 
ruined him, and that he neither denies that his cerealine was bad 
or asserts that it was good. 

The Court: I think it may go to the jury. 


The defendants except to this ruling. 
On cross-examination the witness testified : 


(). Have you your revenue books in court? 

A. I have my revenue books in court. I have all the bills of 
Gaff, Gent & Thomas. I got some of these from 45 Water street 
and some pier l and pier 1, North River. I never bothered about 
who kept the storehouse at 43 Water street; I bought directly from 

O. QO. Bennett. I don’t know the name of the man who keeps 
o1 the storehouse at 43 Water street; I was told yesterday it 

was a Mr. Green. We carted the goods from New York to 
our brewery. My drivers were my cartmen. There is different 
drivers; I cannot give the names. Jobhn Pfeiffer :s one I know; he 
isnow in court. Itis hard to say what other drivers I had at that 
time; I cannot remember their names; I had six or seven. I can- 
not remember the names of those I had in 1883. There are 


‘none of them still employed, as I know of. I don’t know 


where they are now; I tried to find them. This man isn’t working 
for me now. I did not go after these goods personally myself. I 
was not present at any time when the goods were delivered to my 
teams. I cannot from my books tell you where each truck-load of 
goods was taken from during that period of time—between the 31st 
day of April and the 3d day of July, 1883. I purchased from O. O. 
Bennett. One time I sent the wagons to one place, and another time 
they would send it to another place; Idon’t know where the wagons 
went. I sent the wagons to No. 1 Front street, in New York, to the 
office of the defendants; I sent my wagons in all cases to No. 1 
Front street, and they got directions where to go and get it. I saw 
Mr. Bennett first in 1882, in my office, in Brooklyn. I don’t know 


to 
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as there was anv one present at that time; saw him in the after- 
noon, about along between two and three. Mr. Bennett's salesman 
was not with him. Previous to that the salesman offered me goods, 
but I wanted to see Mr. Bennett first. The salesman hac a sample 
of the goods that he sold. He did not sell them to me by sample. 
I would-not buy until I had the guarantee of the firm. 

Q. You didn’t buy any of these goods, then, by sample ? 

A. We tried the first brewing and found that to be good ; then I 
continued to buy by the guarantee. I[ had no sample of the goods 
that were purchased between the 3d of April and the 3d of July; I 
only had one sample; that was when I first purchased. When the 
first goods were taken to my brewery they were taken up in the 
hop-room; the hop-room Is a dry room on the 3d floor. Hops were 
in my hop-room at that time. There were no other brands of 
cerealine or malt'in the hop-room at that time; I never purchased 
any from anybody except in this way. This cerealine came in bags. 

I don’t think I kept ita week before I sold it. We gener- 
52 ally got it every day or every other day or every three days. 

[ ain sometimes at my brewery at 4 o'clock—3 o'clock in the 
morning. My foreman has the supervision of the management of 
my business. I generally look all over to see that things are going 
right. I usually see the materials when they are put into the mash 
tub, and I saw this cerealine when it was put in. Sometimes | had 
itin my bands. I never dreamt of examining it. You couldn't 
tell anything by looking at it. I had some of that in my hands 
that turned out bad, but I didn’t see anything the matter by its 
looks. It looked about the saine as the other. It looked a little off, 
but you could hardly tell it. We only thought it looked a little off 
after we found out that it was that. We thought it didn’t have the 
natural color that it really had. I am not positive of that now. 

(. You didn’t remember what color it was until vour beer was 
spoiled ? 

A. O, yes; O, yes. 

Q. You did? 

A. Yes, sir. 

Q. You noticed the color at the time you looked at it, didn’t you? 
A. The color wasn’t so bad: no, sir. , 

. You say you noticed some little defect about it when you 
looked at it? 

A. After we found out, after I saw the lump of that, it didn’t 
have quite the same look. I saw the lump on the 3d day of July. 
It was a lump about as big as my two fists. It was moldy—moldy 
cerealine. I found the lump the day it was unloaded. 

Q). It was unloaded that very same day ? 

A. Yes, sir. * 

@. You didn’t use it in the manufacture of beer ? 

A. Guess not; no, sir. 

Q. You didn’t put any of it In any ? 

A. No, sir; we had it home and saved it for a long time. I have 
not got it there yet. The men have destroyed it. I am sorry I 
have not got it. The lump was discolored. It was kind of the color 
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of the wall (indicating wall of the court-room), of the red wall. The 
foun was offered to me by my foreman. He took it out of 
Do the bag. He did not take it out in my presence. Mv fore- 
man found them. I didn’t find any of those lumps prior to 
July 3d; never heard of them. 
(. And that quantity of cerealine you never used at all? 
A. Yes. 
Q. The quantity that you purchased. 
A. For July? That in which the lumps were I never used for 


| anything. The foreman brought mea lump of this cerealine and 


says, “I guess I have found out now where the trouble comes from.” 
When I saw the lump I tested it; put it in hot water. I found 
lumps in about 6 or 7 bags. | think it was the 3d day of July I 
found those lumps. I have not bought any goods from the defend- 
ants since that time. That was the first time I had observed the 
lumps. Those bags were in the hop-room when I examined the 
lumps, where all the other bags of cerealine that I had received had 
been placed when they came into: my place. I examined all the 
bags we had on hand that day. No; I didn’t examine them all. 
That lump was enough. 

(). You just told the court you examined the rest and found where 
there were lumps. 

A. I sald | examined those 6 or 7 bags and there were lumps in 
them and that was enough. | suppose there were about 30 or 40 
bags. I don’t know how many there was that day, but I found the 
lumps in them. I didn’t examine the 6 or 7 bags myself. The 
men that were unloading them found the lumps and showed me, 
and, of course, | saw them. The men opened the bags and looked 
at the lumps in my presence. They found the lumps and they 
were hard as stone, and those they opened and got the lumps out 
and showed me. The bags that we didn’t examine—the 30 or 40 
bags—we used for cow feed. We made the offer to Mr. Bennett to 
return the bags to Gaff, Gent & Thomas on or about the 5th or 6th 
of July, 1883, at my office. I showed him the lumps and he said it 
might have gota littlewet. lL offered toreturn bim the goods then and 

he wouldn’t have anything to do with it. He claimed that the 
54 goods were good. He said they had gota little damp. He 
told me these goods were good goods. He said they had got 
a little wet,and he admitted that they couldn’t be good. We offered 
to return him the 30 bags that were wet, and he said the goods were 
sold and delivered and he wouldn’t take them back. We used to 
get a luad every day or every other day—about 25 or 30 bags to a 
load. This lot I speak of is one load that came. I sent for Mr. Ben- 
nett and showed him the lumps, and told him to take it back, and 
he suid he would not. 1 couldn’t tell where that delivered on July 
3d came from. We sometimes bought cerealine from Gaff, Gent & 
Thomas, and sometimes meal. 
Q. Now, on the 3d day of July did you buy any meal?” 
I couldn’t say whether it was meal or cerealine. 
Q You couldn’t swear whether these lumps that were found— 
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you couldn’t swear whether they were in cerealine or whether they 
were not meal ? 

A. They guaranteed both goods to me as first-class goods. 

By the Court: 

Q. Was this meal that you looked into or was it cerealine ? 

A. I couldn’t say without looking at the bill. That lump that I 
examined was either meal or cerealine. I couldn’t say whether it 
was cerealine or cerealine meal; it was used for the one purpose. I 
can tell the difference between cerealine and meal when I see them. 
I don’t know what was in those bags. Cerealine meal is finer; that 
is all; it is the findings of cerealine. I will swear that on the 3d 
day of July I bought cerealine from the defendants ; the goods that 
I bought was all cerealine. I believe I bought both cerealine and 
cerealine meal on the 3d day of July. I couldn’t positively swear 
to it. I bought cerealine ; they are both cerealine. I couldn’t say 
whether the lumps we found were in the coarser grade of goods or 
the finer grade of goods. 


(It was conceded by the plaintiff that the cerealine bought 

55 on or about July 3d, the cerealine that the plaintiff alleges 
was bad, has not been paid for, and suit has been brought for 

the recovery of the price aud Is now pending.) 


Q. When these other lots of goods were being used by you in the 
manufacture of lager beer, and you, as you have testified, were con- 
stantly going around and looking at everything, you didn't discover 
any of the lumps like that, did you ? ’ 

A. No, sir; if we had we would have tumbled to it quicker. 

Q. Could those lumps have been caused by the corn being frost- 
bitten before it was manufactured ? 

A. The corn—I should judge by the corn being frost-bitten that 
it isn'ta right corn; that it is likely to get moldy and hot; it is 
likely to get hot and moldy and lumpy; but I am not an expert at 
it. I think this suit was first brought in the fall of 1883. I had 
conversation with the customers to whom | sold this beer after its 
return. I knew a man by the name of George Roming, keeping a 
suloon at No. 171 Essex street, New York. I had a conversation 
with him about this beer. I told him that I acknowledged that the 
beer wasn’t as it ought to be; that I couldn’t helpit. I wanted him 
to hold on until we made our beer and do the best he could. Our 
cellars are kept cool by an ice machine. 

Q. At what temperature will beer sour? 

A. Why, it will stand 6, 7, or 8 degrees Reaumur. I judge that 
would be about 44 by the Fahrenheit thermometer; that is about 
freezing. If our beer cellars get hotter than that our beer is very 
liable to be soured, if it stays there. If we find the ice macliine isn’t 
stong enough we put ice in it on hogsheads or tops of hogsheads, not 
in the beer. I had an ice machine during the months of May and 
June, 1883. I got the ice machine from Rankin, and it was Ran- 
kin’s manufacture. It was not as strong as it ought to have been. 
I am not using it now; had it burned out. 
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Q. Were you using it at the time you were burned out? 
A. Not then; it was in the winter. I was using it then; 
56 ves. I had no trouble with it during the months of May and 
June, no more than it was too weak; my beer cellars did not 
become hotter during those months than I desired them; my ice 
cellars did not get in such a condition during that period that it was 
utterly impossible to use it at all; I did not tell George Roming that 
inv beer was ruined because my cellars got hotter than they ought 
io be on account of the failure of my ice machine to get it down; 
| did not sell George Roming any more beer; I did not have a con- 
versation with Charles Follett, of 141 East Sth street, New York 
city; he was a customer of mine in 1883. 

(. Did you make an affidavit in which you swore that he was a 
customer of yours, and you lost his trade? 

A. I couldn’t say positively; I don’t think that he had beer in 
1883; still, | won’t be positive; | know they both owed me money ; 
they are both skins. 

(). Will you swear that you didn’t make an affidavit in which you 
swore that in 1883, at the time of the sale of these goods, Charles 
lollett, of 141 Kast Sth street, New York city, saloon-keeper, was 
a customer of yours,and because of the bad goods you sold him you 
lost your trade? 

A. I will not be positive ; I did not, that | know of, have a con- 
versation with Charles Follet during the fall of 1883 about beer; if 
you will wait one second (addressing Mr. Phoebus, examiner), I be- 
lieve I got both of their papers right in my pocket; no, I haven't 
got it. 

(). Did you have a conversation with Charles Follett, who is a 
saloon-keeper at 141 East 8th street, New York city, anywhere near 
the time that these goods were sold to you by Gaff, Gent & Thomas, 
about beer ? 

A. I don’t know; I might have had; I had a mortgage against 
the man, and I know he chucked my figures out; I had several 
talks with him, but I couldn’t say whether I had any conversation 
with him about this bad beer; I didn’t tell Mr. Charles Follett at 
any time that I had madea brewing of bad beer, and that it had 
been occasioned by my ice machine and the overheating of my beer 
cellars; | know August Spinnacker, 4 Bleecker street, New York 
city; I did not myself have any conversation with him about beer 
about that time; I couldn’t say whether or not my representatives 
had; I did not tell August Spinnacker at any time that I had lost 
a lot of beer by the failure of my ice machine to keep my beer cel- 
lars cool, or anything like that. 

Q. Did you sell him any of this beer that was bad? 

A. I sold them all beer as long as they would take it; I couldn't 
say whether I sold him any of this bad beer. 

Q. (Showing witness paper.) Is that a copy of your complaint in 
this action ? 

A. I don’t know. 

O7 CounseL For Derenpants: I offer in evidence the copy of 
the amended complaint and the schedule attached thereto of 
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customers whose trade Mr. Kiefer alleges he lost by the injury com- 
plained of to his beer. 
Counsel for defendants then reads the names in the schedule at- 
tached to the affidavits | 
Witness continues: [ cannot remember whether I had a conver- 
sation with Mr. L. Wiehl, 269 East Houston street, New York city, 
about my bad beer; I did not tell Mr. Wiehl,as I know of, that the 
damage to the beer was occasioned by the overheating of my cel- 
lars, caused by the failure of my ice machine to prope rly cool them, 
although you might—in order to hold trade—you might tell them 
anything; I coulan’t swear that I did not; I did not, that I know 
of, have a conversation about this time with H. W. Broomer, of 237 
Kast 26th street, relative to my beer being bad; I did not, that I 
know of, tell Mr. Broomer that the change in my beer was caused 
by the overheating of my beer cellars, which was caused by the 
failure of my ice machine to properly cool it; I don’t think I saw 
one-quarter of these men myself; I don’t know as I had a conver- 
sation about this time with Mr. A. Cotter, of 81 Rivington street, 
New York, relative to ny bad beer; I will swear that I did not tell 
Mr. Cotter that my beer was damaged because my beer was over- 
heated by a failure of my ice machine to properly cool it; [ did not, 
as I know of, give that asa reason to any of my customers; I bought 
part of the ice machine from Mr. H. B. Scharman ; | bought a sec- 
ond-hand ice machine from Mr. Scharman and used part of it, and 
the other part of it Mr. Rankin fixed up new; the main part of the 
machine was new—three-quarters of it; don’t know how long Mr. 
Scharman had used the machine before I bought it; don’t dispute 
that the machine wasn’t up to the thing it ought to have been; I 
lave proof here to show that 1 bought ice; I know Mr. Schalk, who 
was at one time one of Mr. Bennett’s salesmen; Schalk was not with 
Gaff, Gent & Thomas at the time of my trouble; I might have had 
a conversation with him at that time; he was there at my place, 
representing Gall, Gent & Thomas; that was long after the suit was 
commenced ; I do not know if Mr. Schalk was at my place in July, 
1883; he was not; | might have shown Mr. Schalk the piece of the 
lump or hardened corn material that I have described to the 
58 jury; it was Mr. Bennett who came to see me when | discov- 
ered these lumps in July, and not Mr. Schalk ; when Mr. Ben- 
nett was in my office I think that he and I were alone; when Mr. 
Thomas paid me a visit after the commencement of the suit, there 
was a gentleman there, but I don’t know whether he came with Mr. 
Thomas, or whether he was there; he was present when I had the 
conversation with Mr. Thomas; he was there in the saloon; I don’t 
know whether or not he was close enough to hear our conversation ; 
he was quite a distance away. 
Counsel for defendants : 
@. As far as | am”? 
A. Oh, yes; further than that. 
@. As faras Mr. Thomas ? 
A. Yes; fully that. 
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@. About that far? 

A. Yes, sir. When I had the interview with the revenue officer 
the beer was in tanks and in hogsheads. There was none of it in 
sinall kegs at that time. He examined and tested the beer, and I 
saw him test it. I made a written application to the revenue office. 
| went to the collector and reported, and [ guess I signed a paper. 
I told him I had beer up home that wasn’t fit to use. I didn’t tell 
any of these officers what ailed it. [ went to the collector three 
times. I had three different lots condemned. 


Counsel for plaintifl . 


(. When did you cease using this ice machine ? 

A. I stopped using it after the fire. I continued to use it until I 
was burned out; that was in last year, in October or November. 
After I stopped using this cerealine and used hops I had no troubie 
with the beer that I made in July and August. It was good beer, 
and IT used the same ice machine; | used it all that summer and 
last summer and in 1882. I had no trouble with my beer in 1884. 


Counsel for defendants : 
Q. Isn’t it necessary to keep cerealine beer several degrees cooler 


than it is hop beer ? 
A. No. Sir. 


oo lreDERICK Licut, being duly sworn and examined asa 
witness for the plaintiff, testifies: 


| am a brewer: have known the defendants in the case about 
since 1SS2; was in their employ from September, 1882, to July, 1883 ; 
was engaged by them to sell their goods and intoduce it to brewers 
and show them how to use it—cerealine and cerealine meal. There 
is no difference between cerealine and cerealine meal, except that 
one is the screenings of the other. After it is made it goes over a 
screen, and what falls through is the meal and the other is the cereal- 
ine. Thev used to use it, before I got acquainted with them, for 
food, and I have introduced it myself for them for brewers’ use ; they 
say it is patented. I went through New York, Buffalo, Syracuse, 
Rochester, Boston, Albany, and as far as Baltimore, beginning in 
ISS2 and continuing until July 3, 1883. Isold it extensively to 
brewers ; I sold a great deal of it forthem. In the latter part of June, 
1883, I went to Indiana to see what was the matter with the goods. 
I saw Mr. Thomas at the office; saw the superintendent and the 
miller. I got there to Indiana about four or five o clock in the after- 
noon; took a wash at the hotel, and then went to see the mill. 
When I got there the office was closed, and from there I started down 
tooneof the mills,and I saw the superintendent and miller—lI forget 
their names—and then I mislaid the papers. However, | asked 
them, “ What in the world are you doing? 6 

CouNSEL FOR DEFENDANTS: You needn’t answer that part of the 
question. 
The next morning I came to Mr. Thomas in his office,and he was 
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very much astonished to see me there, he said, and as I spoke to him’ 

says I, “ What in the world is the matter with your goods? There 

is a terrible sight of complaint, and our goods sent back from all 

| the customers I sold to,” and he says,“ Well, Mr. Licht, we can do 

| no better, Our corn in this section of the country is all frost-bitten. 

It is the best we can do; we can do no better; it all got frost-bitten, 

and we can’t get no better corn here to make it.” “ Well,” says I, 

“you better not make any goods. I would just as lief sell a baker 

flour with arsenic or poison to make bread as to sell a brewer that to 

make beer with.” “ Well,” he says, “it is the best we can do. We 

can’t do any better; we can’t get any better corn in this section of 

the country.” I saw the corn they were using in the mill at that 

time in the morning, before I went to his office. I was there in the 
latter part of June. 

' Q. Now, tell us what you saw in the corn‘ 


} 


60 COUNSEL FOR DEFENDANTS: We are not trying the issue of 
any cerealine made after July 5d, and this was in the latter 
part of June. 


(Objection sustained. Plaintiff excepts.) 


A. I think I was there some time after the 18th—about the mid- 
dle of the month or latter part of the month. I sawthem handling 
at the mill at that time white corn, which was what I call shrunk ; 
the kernels shrunk up like a pear or anything like that that isn’t 
alive. It shrunk up and gets small kernels, and I saw in one hand- 
ful about ten or ten to fifteen black kernels—that is, decaved ker- 
nels—which shows in the ears of corn. I picked them out. That is 
what I seen done. The first of all the complaints I heard I reported 
to Mr. Bennett. [t was in June that I first heard complaints from 
my customers—about the middle of June. I went west in two or 
three days after | heard of these complaints. The first [ heard of 
the complaint was after I got back from a trip from Buffalo to Syra- 
cuse and through that section of the country. That was some time 
in the fore part of June. That was the first. Some of my custo- 
mers had been using this a year anda half. They had been using 
it through me since the September before. | know how rood cere- 
aline affects beer. ‘The effect of brewing is after the fermentation, 
when goods are sold and have been ripened properly as nature 
would ripen them. They don’t have what we call an after fermen- 
tation when they are refined. Instead of refining, the other will not 
refine. After it is frost-bitten or is not matured in its growth it will 
not refine. You can’t get it clear. The beer stays muddy and riley 
and the yeast becomes from one batch to another worse and worse, 
which is a hard thing for a brewer to tell—to get into it at certain 
times. It will show at certain times and at certain times it will 
show less. ‘The first yeast we use in brewing and the first bad goods 
we get that beer wouldn’t show quick, as that stock is good and it 
works it up, and the next stock will take it up and work it and the 
next will get worse, and goes on. Finally, by using it longer it will 
get so bad our beer will all turn. I have seen it in a number of 
cases in these goods and also in other goods. 
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Q. What effect has frost upon unripe corn ? 

A. Well, frost on corn—of course, as corn has been in its milky 
stage at the time it gets frost it doesn’t get ripe, and some of the 

kernels as it gets more or less mature will turn black and 
6] rot, and the other seemns to be wilted up, and when they make 

that up into meal it all sours and spoils. It would get what 
we call ——, and get a handful of that in the trade—a man will get 
it in their hands and squeeze it and it would crack like a glass ball, 
and there are all through that meal. 

Q. When did you discover this? 

A. I didn’t discover it until I come back from Buffalo. The man 
that sent their bags back, come of if lumpy, and it was hard in the 
bag and turned what we call foxy color, and a good cerealine will 
stay In color well. Ifsound it never spoils. 1 discovered this de- 
fective cerealine by the complaints, and I examined what they sent 
back and found it was lumpy and off color, foxy, which it wasn’t at 
the commencement, when they took it there; hadn’t got foxy. They 
sent their goods from Indiana to pier 4 and it all got bad on the 
pier. Sea flour is made out of some parts of this. That also turns, 
and | know that parties wouldn’t give a cent a barrel for sea flour, 
because they wouldn't use it. They was afraid of it. It used to 
have a very good name. Thomas told me the corn—there was no 
better corn that they could get in that section of the country, be- 
cause the corn they had there was bitten by the frost. He showed 
me the corn there. He told me acorn and showed me some of the 
corn in his office which they had in that section of the country to 
make it of. Hesaid he could get no better corn than that, and I told 
him that that wouldn’t do; that I would not sell any of that to brew- 
ers, because I would only ruin him and ruin myself. Before I came 
back I went to Terre Haute and I saw some millers there. I came 
back to Mr. Gent and met him at the New York office. I asked 
him —. Mr. Bennett said, “There is Mr. Gent now. You go into 
the side room and have a talk with him,” and we went into the side 
room and I told this was a fearful state that things wasin; that I have 
partly given up my other business and attending to the cerealine, 
und I say the state it is in now lam going to lose all my trade,and | 
told him that they would certainly have been sued by Mr. Stafs, of 
Newark, if it hadn’t been for me settling it, and | wouldn’t undertake 
tosell any of their goods as long as it was in that kind of stvle. “And,” 
says I,“ you must try and get better goods than this.” He says, 
“ Well, we cannot get any better corn in our section of the country ; 


the corn is all frost-bitten.” Says I, “ You mustn't send it out; 
it won't do.” Savs I. “I ean’t sell that and I won't sell it. 
2 lie savs, ~ Well. we are able to run our business without 


vou.” “And, well,” says [, “it is none of my business, your 
running it, and everybody is complaining.” “ Well,” he says, “ Mr. 
Licht, we will attend to our business and you will attend to yours.” 
Says I, “All right,” and I left him. On about some time in Octo- 
ber | saw beer in Mr. Kiefer’s place. I do not know when it was 
nade. 
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On cross-examination by counsel for defendants he testified as fol- 


lows: 

©. When was it that you quitted the employment of Gaff, Gent 
& Thomas?’ 

A. After they had made this bad goods, I think it was the middle 
of July. | had not stopped working for them when I saw Mr. Gent in 
the office at No. 1 Front street. Idid not work forthem after I had 
that conversation with Mr. Gent which I just now described. | 
quitted there then. That was thereason. When I went to Indiana 
| went to Terre Haute and stopped te see friends and I come back, 
and I think it was three or four days after that that I had this con- 
versation with Mr. Gent. T have never attempted to obtain a patent 
on the making of this kind of goods—not of their kind of goods. 

(). Oh, not their kind of goods—I mean a patent for goods gen- 
erally similar to this cerealine from some kind of corn? 

A. Corned goods for brewers’ use. I obtained that patent some 
time after I left, after ] was down toIndiana. I have had it in view 
before I ever saw them. I[ had no talk about it with Mr. Gent or 
Mr. Thomas. I said nothing to any of the people in their employ 
about it. I went into the mill, not until I was asked. I] had no 
other purpose in going to Indiana other than reporting about this 
meal. I mentioned no other motive to Mr. Thomas or Mr. Gent. 


(). (Showing witness sample of meal). This meal that you speak of 


is made—that is the general character of it, isn’t it? 
A. That ts the character of the cerealine, as they call it; yes, sir 
"Q. Is that a good article ” 

A. Well, if it was all like that it would be good, yes—yes, that it 
good. 

(). These defects that you found in it—how would it look ? 

A. It would have these black spots in it, decayed kernels, and the 
corn would look a different shade; it wouldn't look bright when you 
looked over it; it would look dark, like chalk or lime. The lumps 

come in after you send it from the mill; they get itin by the 
63 goods not belngsound ; it sweats. These goods, if it is properly 

kiln-dried and sound goods, they will not sweat any more 
after that. Goods decayed nn ripening, after it is decayed In that 
way, it will sweat; the sweating will commence after they pack it. 
I don’t know how this was packed that I sold. They were put in 
bags—large sacks. I should judge some bags had ninety and some 
a hundred pounds; lam not sure; they had different size bags ; 
the bag was not the ordinary meal bag; they was extra bags made 
on purpose for that, tied up at the mouth; I suppose they were 
shipped in that way frem the mill; I didn’t see them, but I suppose 
the goods came in them. If the bags got wet it would spoil the 
eerealine; it would turn it into lumps, and also spoil it as far as it 
went, but the other part would be sound, just as far as the wet would 
go, like a barrel of flour or any other goods. After I see the goods 
come back from those parties (his customers) and examined it, then 
l discovered the shade of brightness and the dullness; then I could 
tell, but I couldn't tell before. In the course of my business I take 
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orders and it would be shipped to those parties and they might re- 
turn it and then I saw it. I think one or two cart-loads were re- 
turned to me from, I think, fourcustomers. I only know Mr. Stafs, 
Newark, New Jersey, and Freeman Greaves, and some others, but | 
can't think of theirnames. I returned them back to the firm. The 
brewers shipped them back to the firm; they wouldn’t pay for them. 
| went to see them and they threatened to commence suit, and as | 
sold the goods myself for the firm | told them that it would put me 
in trouble. That is the only reason they didn’t commerce suit. 
When I came back my son told me—he says, “ Father, there is some 
trouble; we have sent these goods to Newark and they have sent so 
much back.” I went to see these parties to see what I could doand 
keep my trade with them. 
(). Were you authorized to make collections and did you make 
collections for goods sold ” 
A. For whom? 
(). For Gaff, Gent & Thomas 
A. No, sir; for my own goods. I bought right out and sold to 
them. ‘These goods are bought right out by me and sold to these 
parties. It was my own trade before | came to be outforthem. ‘The 
brewers shipped the goods back to Gaff, Gent & Thomas, New York. 
(). What became of your trade with regard to Gaff, Gent & 
Thomas in the purchase of those goods if they were yours ? 
A. It went up in a balloon, as the boys say. I did not 
4 pay for those goods that the Newark men returned. The 
cerealine is made of white corn. I don’t know where it is 
grown. There is a great deal of white corn down South, very fine. 
| know the distinction between white corn and yellowcorn. Inthe 
Kast and Indiana they grow white corn. I saw white corn in Indi- 
ana when I went out there. I saw the corn they shipped me. I have 
not seen it to any extent. Mr. Thomas and. Mr. Gent told me it was 
the corn grown in their section of the country. It must have been 
corn of the growth of the year before that they shipped me. I don't 
know anything about it. It must have been the year before : it was 
what was called late white corn. I didn’t see any yellow corn about it. 
I seen four or five cart-loads of corn on the truck, 1 think. This 
corn was shelled when I saw it. I seen the corn in the shoot in the 
mill and held my hand in the shoot and took out a handful and 
examined it. I saw black corn in it all shrunk up. The corn that 
[ examined was, presumably, the same general character of the corn 
they were manufacturing. All I seen was corn that was almost 
shrunk and naturally corn that gets ripe. I noticed that was corn 
that was shrunk, because they told me in the mill the night before, 
and I looked at it and I found the corn shrunk close and the biack 
kernels in the corn, and they said they couldn’t make no better 
goods out of it. They told me that at the mill that night. The 
miller and superintendent in the place told me that. 


Counsel for defendants moves to have all this stricken out. 
(Motion overruled ; defendants except.) 


INO 
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©. You don’t know whether or not the cause of that corn shrink- 


ing was because it was frost-bitten in the milk? 
A. No; experts on corn vould, I think, tell corn that had been frozen 
in the milk. I don’t know what an ordinary observer could do. I 


could. I seen the difference between that and the corn that was 


frozen. I think the milling of that corn that I saw there would be 
different from other corn that wasn’t shrunk. 

(. Can you tell me whether or not shrunken corn, such as you 
saw, would make, if it was hulled and made as this 1s (referring to 
sample)—would it make a milli 
would it not? 

A. It would make an article like that, but, as I have said before, 
it would have a dull cast, and there would be black specks in it, 

and they can’t sift it out, and I found that in it. 
65 (). You desire to have the jury understand that if there were 
black specks in this there would be black specks in it? 

A. Yes: and there would be bad corn in it, and if it would be 
made of bad corn it wouldn’t have that bright cast; if it wasn’t 
made of bad corn it wouldn't have'black specks in it. 

(). How is this done? ; 

A. Well, vou might go to work and mix in that now something 
black and thoroughly mix it, and you could hardly tell it—only by 
having the two samples together to show the brightness.’ 

(. You mean that you could mix something black, as gunpowder, 
with that and we couldn’t tell it was made of bad corn ? 

A. If that corn was what I call dull cast and the black was in I 
could tell it. I haven’t said I was exactly a chemist, but every 
brewer ought to be a chemist. [I am a pretty good brewer; make 
good beer. 

Q. What I want to know is if there is any chemical difference be- 
tween this meal and this corn here (showing a sample of corn). 

A. Well, one is what breaks off fine and the other is coarse; there 
is none. 

Q. Take this corn that you saw made into cerealine; would there 
be any chemical difference between it and the other ordinary cereal- 
ine, such as you had been selling, if that corn sack, as you saw there, 
was made into cerealine with the black specks in it? 

A. How could you get them out; can you tell me? You would 
have to pick them out; you can’t do it. 


}cr 
Fe) 


The Court: He wants to know whether the shriveled kernels 
would show. 


A. If you show this to the jury and if I had the other you wouldn’t 
see that brightness on it; you see, it would be what we eall glossy ; 
the other would be dull looking. It was made out of the shrunken 
corn and would be of a dull castand would look as a shade of either 
ashes—white ashes or chalk or lime milk. It would have that dull- 

ness. By being an expert a person could tell that these were 
66 good. Any brewer can’t tell, because there is not every 
brewer that knows about the goods being snowy or the shade 
of those casts, because they don’t understand it. If I hadn’t been 


that would resemble that. or 
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through milling goods and milling different kinds before I went 
into these goods I would have been iost, but I have been all through 
that; linseed oil works, and I have been through that. 

Q. You could tell it was good ? 

A. Well, other people could tell if they knew. In making beer 
we use hops and malt and corn products, or we use rice; we use 
wheat; we use malt wheat. The malt does not go into a fermenting 
tub right away; not until we get done with it in other stages. We 
commence to make our mash about two or three o'clock in the 
morning—we get up early—and then we start brewing with our 
malt,and acertain quantity of that in it 

(. What do you do when you brew the malt? 

A. We put in the malt and then we put in this corn product with 
it, and we keep on mashing and run our temperature until we 
get 

QQ. What temperature do you take it to? 

A. There is no one who would like to expose their way of doing. 
We take it to fifty-five or sixty degrees temperature. We keep mash- 
ing all the time. By mashing I mean stirring around in acircular 
tub. When it reaches 55 or 60 degrees we let it stand still an hour 
or so and get our breakfast. Then we go to work; you should let 
it stand, and then draw it off into a kettle, at fifty-five or sixty de- 
grees temperature. We draw it in the kettle, and then we boil it 
up. You can’t get it any higher than boiling point; you boil it, 

and then it is boiled. Then we draw it off in the mash tub and 
put it in the kettle, and we don’t take it off until we get done with 
it. We draw it off and run it in the mash tub and put it in the 
patent cooler, and then we take it in the fermenting tub. We get it 
ina certain percentage of the gravity of sugar or sweetness, and 

then we take it out when we get it to that per cent. that we 
67 want it, either 13 or 20 degrees, Reaumur scale, then we take 

it from that and put it on the cooler. In the fermenter we 
put yeast in it; ferment it with yeast. In 48 hours we will see the 
commencement of the fermentation started, and then it will last 
according to the temperature or coldness of the weather or the roomt 
it will then last, maybe, from eight, ten, or twelve hours before | 
goes in what we call kreisin; then, after the kreisin, we want to put 
in all that kreisin, all that ferment; we use it to liven up this other 
beer. After we get fermenting in that tub we have to wait until the 
veast falls back ; we call it the after fermentation. After the yeast 
falls back the beer comes as black as ink ontop. When itis refined 
then we draw it off in what we call rest casks, and it lays there to 
give itage. It staysthere from a month to two months and sume 
as high as three months. Then we take this back to what we call a 
refining cask, and then we puta certain quantity of this kreisin in 
it: it is then fermented; then we ferment that beer and let it work 
out of the bing, and then, in 48 hours afterwards, we draw it off in 
kegs and send it out tothe customers. During this period of gesta- 
tion too cold would make it go slow, and too hot hurries it on a little 
too fast. You want to be careful that everything is clean and also 
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that you rack it off at certain times, when the beer has got to a cer- 
tain pitch. 


By the Court: 


Q. What will happen if the fermentation stops at any time? 

A. It must stop, or else we will never get beer. It must refine, 
and when it gets through its fermentation it stops; and if it has an 
after fermentation we don’t know when it will stop. It will never 
make beer, maybe. I have seen that done where the fermentation 
was stopped, and I saw the next fermentation coine Up and spoil the 
whole beer; there is many reasons for that second fermentation ; 

inferior goods sometimes does it, and nothing else as | know 
6S of, except the yeast might be affected; isinglass has some- 

thing to do with refining it, when we put it on ship casks ; 
sometimes they put it in; finish it with isinglass. Heat would be 
produced by fermentation; | have known this. We have went to 
work and put beer into bottles, and got it to a boiling heat, and got 
it cooled down to ship, and it did not spoil it. They boil it to-day 
that way in New York. It might spoil it if it were not heated bya 
second fermentation. 


On the redirect examination (by plaintiff’s counsel) he testified: 


—. What effect would frost have on unripe corn ? 


A. It would spoil the beer; it would spoil the fermentation of the 
beer and it wouldn’t refine. I know of that and ot3xer cases it was 
the same way ; when it is in the milky stage and is cracked it would 
not retine; that is what I said before. I never detected any differ- 
ence in the luster of this cerealine or its condition until after’my 
customers began to return their product. 

Q. Now, could any one but an expert detect the difference in the 
shade ? 


A. Not well. 


On recross-examination (by counsel for defendants) he testified: 


Q. You say that frost-bitten corn will injure the corn, or injure it 
so that it will hurt the beer? 

A. I found that out since; yes, sir; Ido. Cerealine from ripe 
grain will not have any effect on the beer. If in the milk in the 
field it gets frost-bitten it hurts the corn. You can’t freeze corn or 
any cereal that you have when it is ripe. Put in as much frost as 
you like and it won't hurt it. I have learned that since by practis- 
Ing on it—on white corn and wheat. I done it for the purpose to 
see what was in it. [am practising on different occasions. It had 
no reference to this case. I have tvok corn that wasn’t ripened—un- 
ripe corn that was frost-bitten ; it was shrunk, and I found that it 

acted that way; the distinction between ripe and unripe corn 
69 is that the unripe corn is in the milk, and I took unripe corn ; 
| don’t know from whom I took it. I obtained two or three or 
four ears; it was in the husk. I found out that corn that was in the 
husk that was frozen would injure beer. I ground it upand brewed it. 
[ made the experiment eight or nine months ago; it was the curren 
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year’s corn that ] used. When I tried it the kernel looked like ears 
of pop-corn that was shrunk, that you have see) dried. It wasn t 
frozen when I got it. The parties that I bought it of told me it 
wasn't frozen, and it looked like that corn I saw down there. You 
cannot shell corn that has been frozen on tle cob right away. | 
shelled this and ground it in a small mill after I had made the 
meal 

©. What did you do then ? 

A. I used it—brewed it. This was the last part of the summer. 
It was last fall’s corn that I was using. When I got the beer it 
didn’t refine. There is nothing that goes in the keg to refine beer. 
Isinglass is used to hurry it up a little; that assists to refine it. That 
is not used extensively among brewers. We use, maybe, a pound or 
twoa year. We also use whiat is called shavings in refining; they 
are made of birch or beech wood and the sap boiled out perfectly 
clear. I didn’t use anything in my experiment for refining. I 
wanted nature to refine it the same as it always would; it was only 
asmall sample. I was employed by the defendants on a commis- 
sion. ‘The ugreemert [ made with them was to travel for ten dol- 
lars a day and all traveling expenses, and five per cent.. under the 
first lot of goods that I sold to the parties for the future. The ar- 
rangement was satisfactory to me, and I guess it was satisfactory to 
them. I sold a good deal of goods up to this fall-out came, and | 
told them I wouldn’t sell that goods. I was doing very well; I was 
selling a good many goods, [told them I wouldn't sell any more 
of them goods under any consideration. [quit them in soliciting for 
them any further, and Mr. Gent sent mea letter that he didn’t wish 

me to intercede for any more custom under the commission. 
70 I went over there and told them I didn’t want to solicit for 

any more custom on the goods on a commission, as the 
gouds were not good. I had received that letter from Mr. Gent 
before | went over there, but I told him a few days before that I 
wouldn't sellany more. His (Mr. Gent’s) book-keeper wrote that he 
didn’t wish me to intercede for any more custom under the com- 
mission. I got that letter in reference to going back there the same 
day. In the letter Mr. Gent said he did not want me to solicit any 
more trade under the agreement. I didn’t get only ten dollars on 
the road. I was not discharged from their employ because my 
employment didn’t pay expenses. I think it must have been 
about two months after that, two months anda half after that 
(January 30th), that I heard that Kiefer in this case was getting 
bad goods. I think it was some time in October that I first heard 
that he had any difficulty. 

Q. Whom have you been employed by since; what brewer? 

A. No brewer; I have sold hops and malts, the same as I did 
before. I had this trade previous to theirs, but they wanted me to 
travel, and even wanted me to go Europe, and I wouldn't; they 
wanted afterwards—Mr. Gent came to me and Mr. Thomas, and— 
no; I mean Mr. Bennett and Mr. Thomas—wanted me to fix a 
price—that was shortly before I went to Buffalo—and state what | 
would travel for them altogether for. 
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JOHN Ket, being duly sworn and examined as a witness for the 
plaintiff, testifies : 


I live at101 street, Brooklyn. I knew Gaff, Gent & Thomas 
in 1883. I had business dealings with them. 1 am not a 
brewer. Ihave dealings with brewers. I sold goods of Gaff, Gent 
& Thomas; I sell to-day. I buy of Gaff, Gent & Thomas and 
resell to brewers. I sold cerealine from them, late in the spring of 
1883, on one occasion that was returned to me by a brewer. It 
wasn't altogether damaged, but it wasn’t fit for brewing. I spoke 
to Mr. Gent about it, and told him it was damaged. I think that 
was in the month of Aprii, 1883. Mr. Gent says he didn’t want 
the brewers to use it; we should take it all back. 

(). You had another quantity returned to you” 

A. This was not returned—the other quantity. I gota 
branch store in Harlem, and this was lightered up by the lighter, 
and got some damaged by another lighter, by water; and when | 
got it in my store I found myself it wasn’t sound ; it was damaged 
by water. There was no other damage, only water. That that the 
brewers returned in April was all kind of wet. 


oT 
fa 


On cross-examination by counsel for defendants he testified as 
follows : 


[ have had business dealings with the firm of Gaff, Gent & 
Thomas since 1882. ‘This shipment of cerealine that I refer to was 
received by me about the month of April; I couldn’t say _posi- 
tively what date. It was returned by a customer of mine. I am 
simply a commission merchant. I sold them a car-load of about 
14 tons. The reason the car-load was returned was because it got 
hot. It was cerealine. I ordered it from the mill for the brewer, 
and I carted it with my own trucks to the brewery, but I didn’t 
receive it in my store; it went directly to the brewer. ‘Those people 
had those goods about one day before they returned them. When 
they returned them I took them right back to Mr. Gent; he 
told me I should take it back right away. I was in the habit of 
selling goods to brewers for them. I went to the brewer myself, 

and me and the owner of the brewery, we went all through and ex- 
amined all the bags, and I told him right away, says I myself, 
“That isn’t fit to use;” and so he says, “ Will you take them right 
away as soon as possible? [I don’t want to keep them.” It didn’t 
take me long to find out that it was defective. These brewers had 
not used any of it in the manufacture of beer. They found out it 
was bad as soon as they took hold of it. 

Q. Do corn goods of all kinds and cerealine generally frequently 
become hot from being wet? 


(Objected to as immaterial and incompetent; objection over 
ruled ; plaintiff excepts.) 


A. Yes, sir; it gets hot very quick. When it gets hot it is not 
fit for brewing use. The brewer that returned this was not a party 
to this suit. 
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72 On redirect examination by counsel for the plaintiff he 
testified : 
Q. When you examined this meal in question how was its condi- 
tion in regard to being lumpy? 
A. It wasn’t lumpy at all; it was hot. I could feel that it was 
hot. It hadn’t a musty smell, but as soon as it gets cool the smell 
would be there. 


Connab AMENT, being duly sworn and examined as a witness for 
the plaintiff, testifies : 


I live at No. 9 North West street, Syracuse; am a brewer: am 
brewing now for the Greenway Brewing Company, Syracuse; am a 
practical brewer; have been so the last nine years. I worked for 
Mr. Kiefer in 1883; began to work for him latter part of January 
or first part of February. I worked for him during the months of 
April, May, June, and July, 1883. I ordered this cerealine in the 
office. 

Q. Did you ever order any from Bennett himself? 

A. I was there in the office once. I told him tosend me over 
cerealine. I was sent over by the boss to go over to Bennett’s office, 
at No. 1 Front street, and order some cerealine. I was sent over 
once. I spoke to Bennett once, and I says, “ The cerealine don’t 
look quite as good as if ought to be.” He says, “ [t is just as good 
as ever: the color don’t nake any difference if the color don’t look 
quite as good as it used to.” ‘That is what he said. He says it’s 
first-class quality; the best he could get, he told me. I told him | 
was making beer with it. I saw all that cerealine, more or less, that 
came in during this period. I couldn’t see anything the matter 
with it first off for quite awhile. I am the man who Mr. Kiefer 
spoke about who discovered the lump there on the third of July. 
That was the last quantity of cerealine that I had. 

Q. Was any of that purchase used ” 

A. Not of the cerealine. There was some bags; the bigger bags 
was the meal and the cerealine was the smaller bags. The smaller 
bags were bad; the coarse—the coarse stuff—that was what had the 
lumps in it. I took a piece and went in the office and showed it to 
Mr. Kiefer and said that was the only reason the beer was bad. 
During the time that we mixed this cerealine we were using malt, 
cerealine, and hops to make beer. The malt was very good Canada 

malt.. We had some Western malt that was first-class 
70 quality ; it was first-class malt. I noticed the difficulty in 

the cellar the first week in June. I couldn’t tell then what 
was the matter. Mr. Bennett came over to see Mr. Kiefer after that. 
I saw him there. The effect of this cerealine on the beer in June 
was that it couldn’t get the beer clear any more; couldn't get it 
quite so fine as it ought to have beer—clear; didn’t get so fine any 
more as I used to have. It looked muddy and thick. 

Q. Did you notice that first in the old beer that you mixed the 
new beer with ? 

A. No, sir. 
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Q. Which did you notice it in first? 

A. After I had found this young beer I tried it first to find out 
whether it is clear or not, and after I tried the old beer and the new 
one I couldn't get clear I tried my best to find out what was the 
matter, but I couldn’t; there was nothing the matter with the hops 
nor the meal. I think it was the second or third of July that | 
found this cerealine in that lumpy condition; after that I didn’t use 
anything but hops and malt. 

Q. Was anything the matter with the beer after that? 

A. Well, after the young beer I left on one side, but I come with 
the other beer all right then. I began then to mix this new I made 
after the third of July with the old beer that was made, and that 
was all right. I didn’t have any more trouble with the beer as 
long as I stayed there. I quit there the latter part of July, I think, 
In 1883. 


Counsel for defendants: 


Q. You quit along in July after this occurred, during that same 
month ? 


a. Teo. 
Counsel for plaintiff: 


Q. You know what the effect of immature grain in making mash 
is, do you not—unripe grain? 

A. I can’t make out what that means; I seen corn before already 
that had been froust-bitten; the kernel wasn’t quite so full as the 
other; it didn’t look right. [am a malster and I know how to pre- 
pare and make malt, and I know the different processes through 
which the grain goes. In making and preparing malt it is neces- 
sary to have the very best natured grain that can possibly be ob- 
tained. 

(). This stuff supplies the place of malt, does it not ? 

A. Yes, sir; you cannot make malt fit to use in the brewing of 

lager beer out of unripe grain. 
74 Q. Does frost-bitten corn color it—color the germ? Would 
frost-bitten corn sprout ? } 

A. Any corn alive, it is just as good as anything else, and if it’s 
frosted it is dead, and you cannot make any more. It is impossible 
to make beer out of grain killed by the frost. If you get grain for 
making beer mixed with bad malt or unripe grain or even cerealine 
J presume you Cah hever get a beer—you can never make a beer. | 
used to try my best, but couldn’t get a beer. The fermentation in 
the yeast spoiled it first off—not in the first brewing, but after you 
have had it three or four times—but every time vou take the yeast 
out the yeast gets poorer every time. After you use it three or four 
times then you can’t use the yeastany more; you have to throw it away. 
These are only the two principal ingredients used in making of lager 
beer—hops and malt; the cerealine is a substitute for malt. This 
cerealine that was delivered to us before it was bad did not have the 
same qualities as malt. Cerealine that had been made from corn 
that had been killed by the frost in the milk would not brew no good 
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lager beer; it would not brew lager beer that was fit to drink—that 
we could sell. 

Q. What effect would it have upon a brewing; do you know? 

A. You can’t get no beer; you can’t get anything out of it. 

(). You mean to say those qualities which cerealine supplies in 
er would be absent from the beer—would be missing? 

A. Well, sugar and starch. Sugar and starch is necessary to 
brew lager beer; you cannot brew lager beer without it. I saw the 
lager beer that was brewed about in June; that was spoiled; must 
have had four thousand barrels or over. I didn’t make so much 
beer out of this corn; I couldn’t make so much out of it; got less 
beer, but I couldn’t make nice beer. The matter with this beer 
was that 1 got a nice beer and it didn’t smell the way it ought to; 
had a kind of a musky, sticky sinell. The first I discovered any- 
thing was the matter with the cerealine was when I discovered this 
lumpy stuff; before that I couldn’t tell that anything was the matter 
with this cerealine. I used it about eight months, I guess; some- 
thing like that. Previous to this we had very good success, and the 
beer had been improved. I,haven’t been with Mr. Kiefer for over 
Lwo years. 


—- 
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75 On cross-examination by counsel for defendants he testified 


(). How long does it take to make a brewing of beer, to have it: 
ready for use? 

A. Two months, three months; stock lager stands to be four and 
five months old; sometimes longer. 

Q. Then Mr. Kiefer didn’t make a brewing of beer ready for use 
from the meal of the 3d of July until the time you left his employ? 

A. Oh, yes; he made it every day, right along. I made the 
kreisin out of hops and malt, and I made it clear out of old stock. 
For cooling, Mr. Kiefer had an ice machine, and ice besides. Some- 
times he bought his ice from the Knickerbockers and sometimes 
from the Ridgewoods. The last winter we had the ice from the 
Ridgewoods. We had to have ice regular, right along. Mr. Kiefer 
did not, as I know of, buy an unusually large quantity of ice be- 
tween the 3d day of April and the 3d of July, 1883. He didn’t 
have any trouble at all with his ice cooling apparatus. That is the 
reason he kept on ice all the time. The ice machine wasn't strong 
enough to cool all the cellars. His beer cellers did not become over- 
heated during that time, I know a gentleman named Schalk; I 
had a conversation with him over in the office of Gaff, Gent & 
Thomas. I did not in that conversation say to Mr. Schalk that Mr. 
Kiefer’s ice machine had broken down about this time, and that his 
beer cellers went to about fifteen degrees Reaumur, and that the beer 
was soured on that account. Frank Newman was not present at 
this conversation with Mr. Schalk ; Bennett was present. I saw Mr. 
Schalk in Syracuse after that, and had a conversation with him. 
He brought a summons up there; that is all. He wanted me to 
sign it. At first he brought a summons and wanted me to sign it, 
and I says I can’t sign it—to go to court—because it wasn't true. 
When I was over in Bennett’s office we had been speaking about 
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cerealine. The cerealine don’t look quite so good as it used to be 
and after that [ had them lumps. I says that must be them lumps 
spoiled my beer. ‘That is what I told him (Schalk) then. I know 
no Mr. Newman. Mr. Bennett is a pretty tall man, with long 
whiskers. I know Mr. Bennett; I had many a drink with him. I 
do not know Mr. Stoddard. Ido not know Mr. Lillis. I know our 
beer was bad about the middle of June; I tried all the time to find 

out the reason. I could find out nothing at all; I looked all 
76 over. I didn’t have any trouble before the first of June. I 

used these goods for eight months before; about the latter 
part of May or first part of June I found out my beer was getting 
worse every day. 

(). Now, up to the middle of June all the difference you noticed 
was a little difficulty in the latter part of May or first of June that 
didn’t amount to anything; isn’t that so”? 

A. That didn’t amount to much. 

(). That beer you sold ? 

A. Yes, sir. 

Q. And that beer was accepted by your customers and never re- 
turned ? 

A. Not in May and first part of June. 

(). No complaints were ever made about that? 

A. Sometimes they commence to make complaints, too, but it 
didn’t amount to nothing. From the first of April to the middle of 
June we used Gaff, Gent and Thomas’ goods. We examined them 
as ‘we put them into the mash ; we didn’t have any serious trouble 
until the middle of June. I found the goods good up to the middle 
of June. I only used a little of this what we call kreisin, or new 
beer, with the old beer. The more I used of this new beer the worse 
mv beer got. 

Q. This new beer that you used about the middle of June that 
spoiled the old beer that you had on hand, about what day, as near 
as you can fix the day, was that brewing commenced ? 

A. It was made about the first of June; made about May 25th or 
first of June; something like that. I noticed a little difference in 
my beer in the latter part of May, and finally it got to be bad. 


By Mr. Mourron : 


Q. When was the new beer made which finally made it utterly 
bad ? 

A. About the latter part of May ; about the 25th or 26th. 
Usually, as we are brewing our beer, as we are getting it ready to 
send out to customers, we usually taste it to see if it is going all 
right. If it was bad I would ascertain it in the taste. I know how 
my beer tastes before I send it to my customers. I tasted it (this 
beer), but [ had no other to send out. I knew it was bad. I knew 
our beer was bad before our customers commenced complaining. 
The latter part of May I found out my beer changed. The difficulty 
in the latter part of May was slight; we didn’t have any complaints 
about that; still the beer was a little changed. This beer that 
damaged the old beer that I referred to was made in the latter part 


Mea nome. 


RACHEL S. GAFF ET AL. VS. HENRY KIEFER. 4] 


of May; we brew every day in our brewery. We generally got two 
loads a week, sometimes three loads a week, of cerealine from Gaff, 
Gent & Thomas; if we got a load on Monday we would have it 
brewed up before Thursday, and if we got a load on Thursday we 
would have it brewed up before the next Monday. Our beer had 
been all right up to the 25th of May. Wehad used Gaff, Gent & 
Thomas’ goods in brewing right along up to that time. We had 

used up all the goods that we had bought between the 3d _ of 
Vd April and the 25th of May, and we were buying more goods 

to use. We examined these goods before we put them in on 
the 25th of May, and we didn’t discover any difficulty. The 
cerealine had a little different color; didn’t look quite as white; 
could see a little speck in the corn once and awhile. I had not 
always seen these black specks in the grain. 

Q. You didn’t see any black spots between the first of April and 
the 25th of May, until you mace that brewing ? 

A. Yes; then it about commenced, or a few days later. By ex- 
amining the beer after it is brewed you cannot tell what made it 
bad, if it is bad. 

Q. In this beer that you manufactured on the 25th of May did 
you also use malt and hops? 

A. Yes; latter part of it 

—. How long had Mr. Kiefer been in the brewing business? Do 
you know that? 

A. I am fourteen years in this country, and ever since he is in 
that business. I am a foreman nine years. [am nine years in that 
brewery as foreman. I have been with the Greenway brewing Com- 
pany, Syracuse, New York, since I left Mr. Kiefer. I went from 
here to Syracuse to work there, and I am there vet. We sometimes 
call the voung beer kreisin; the old beer we call stock lager. 

Q. I want to know if that is what you mentioned as kreisin in 
the young beer. 

A. Yes, sir. The young beer or kreisin is manufactured from 
hops and malt and cerealine. We use two-thirds malt and one- 
third cerealine—from one-quarter to one-third cerealine. Old beer 
is also made out of hops, malt, and part of cerealine. We generally 
keep the stock beer four or five or six months. Malt will make 
yeast without cerealine, and cerealine will not make yeast without 
malt. You cannot make yeast of cerealine without any other in- 
gredients at all; you have got to have malt with it, and when we 
talk about malt we mean barley malt. Hops are used for the pur- 
pose of flavoring the beer. You have got to have hops to make 
beer bitter. 

@. Is that all? 

A. The hops got to help clear the beer. 


By Mr. Mouton: 


(). Do hops do anything else besides make the beer bitter? 

A. No, sir; by fermenting the beer it has got to help with it. 

Q. The hops help to ferment the beer? 

A. Yes, sir; it has got to be fermented. I know what yeast is: 
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it is some flour and mixed with something—just like the baker 
mixes his bread, but it don’t look quite so white; sometimes it looks 
so white, but not all the time. That is the best explanation that I 
can give in English. I was the brewer in that cellar, present per- 
sonally all the time. We have a Kheaumur thermometer in every 
cellar, and the temperature was kept at four or five degrees— 
48 it was five degrees, say. It sometimes went as high as six 
and a half. It didn’t keep six and a half twenty-four 
hours. The ice machine was never stopped working. We put ice 
in every day. Cerealine is made of white corn starch and made 
out of white corn, starch, and sugar. I can’t tell you exactly how 
much sugar there is in it; 1 don’t know. I have been a brewer 
nine years. During the process of manufacture the starch is turned 
into sugar. It is turned into sugar in the mashing vat; then it is 
run off in that form. Thetest by which we tell ifit is all turned into 
sugar or not Is the saccharonometer; also after | got my kettle I 
try my beer; you can see by the beer; you can find out by the 
scale. ' 
(). If there be any starch will the starch all turn in the solution 
in the mash tub without further trouble ? 

A. No,si 

Then how can you tell whether the starch is all out and the 
flour is all converted into sugar? 

A. I tries my beer by scale, by saccharonometer. I can tell by 
looking at the grain. I can tell by nothing else besides looking at 
the grain and the saccharonometer. 

(). Supposing the starch is not all converted into sugar, you con- 
vert the starch into sugar by a certain heat, don’t you t 

A. Yes; if some of the starch goes into the beer before we get 
sugar the beer will not come clear, but for that matier we will boil 
it before we ferment it. We boil the beer, and after it is boiled so 
long the beer got to get clear. The beer wants to be fined in 
kettles. ‘The yeast is formed in the mash tub. The yeast comes on 
the bottom of the lager beer; then we draw off the fluid and leave 
the yeast there and it forms a nucleus for a new drawing; that 
yeast looks something like soft soap or mush. We take it out every 
time and clean the tub and put it in little tubs, and as soon as we 
get this brewing done we use this for the next. The tubs are cleaned 
with water and brush. About 14 degrees Reaumur would be about 
60 Fahrenheit. I have made the test myself. I don’t know what 

albumen ts. 
io Q. Do you know anything about the term at all? 
A. If you tell me in German. 
». You anes what that is, do you? 
A. Yes, si 
). Is that il In the yeast? 
A. No; it first makes its appearance in the fermenting tub. 
). What becomes of it? 
A. It has got to be through the fermenting tub. It has got to get 
out in the beer to make the yeast. It makes the yeast. It is in 
the yeast, and the yeast is a growing plant; that is what is yeast— 
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albumen. If we were to raise the temperature of the beer one 
degree Reaumur it wouldn’t have any effect at all, because it can’t 
be kept up; if it were to go up six degrees in 24 hours it wouldn’t 
affect the beer at all: it wouldn’t affect it if it got up to seven de- 
grees; might affect it if it gets up as high as eight degrees. 
know when the starch is converted Into sugar. I don’t 
know what diastase is. The temperature in the cellar during this 
time runs from four and one-half to six. I know what dextrime is: 
it is right in the beer. In fermenting the dextrime has got some- 
thing to do with the fermenting; dextrine has to help build the 
yeast or make the veast also. To fine the beer we used isinglass, 
beech, and birch shavings and new leather; if the shavings were 
unclean that would spoil the beer: it would get ul different color 
and smell bad; when our yeast gets a little bad we go and 
change: ret some veast somewhere else, from some other brewer. 
Out of forty barrels I generally get as much as four quarts of veast ; 
if there is anything the matter with the yeast and we do not help it 
the yeast will die. We purify the yeast by washing it; if that was 
not promptly done the beer wouldn’t work as soon as it ought to; 
it takes longer time to clear; it wouldn’t spoil the beer. If the 
veast Is bad we cant use it at all: it will spol the beer: vou have 
got to keep the yeast cold: if it is heated too hot you won't 
80 have any veast any more. In spite of all we can do always 
veast curries into the young beer, and there is generally some 
left in the stock beer: can’t make any beer without veast Hops 
and malt and cerealine make the veast. After the 3d of July, if I 
am not mistaken, we got yeast from Hughes’ brewery; I sent the 
driver for it. It is over two years, and I can't remember exactly 
where we got it As soon as 1 didn’t use the cerealine any more 
got yeast. I found lumps in that load I got on the 3d of July and 
[ never used cerealine after that. I threw the old yeast away; | 
told the man to do it, and saw him doit, too. You can use yeast 
five or six times sometimes; you can use it five or six months from 
one tub into another, when it keeps all right; I done it often. I 
did not use this yeast six months prior to throwing it away, but you 
can do it. I changed my yeast two or three months before the 3d of 
July. I seen in the paper that there was a fire In that house in Oc- 
tober, 1SS4. I ain’t been there; I don’t know anything about the 
beer that was there at that time 

Q. Did vou detect in running off this mash in the fermenting tub 
or in any of these processes, through the kettle or through the mash 
tub to the kettle, or any of those places—did you examine to see 
whether there was anv odor connected with it at all? 

A. I did: ves from the mash right in the kettle. | couldn't 
smell anvthing. If I could tell I wouldn’t mix it with my beer. I 
could tell by simply smelling, without any difficulty. 1 didn’t de- 
tect anything wrong that I-had put in the stock beer during this 
time in the smell. It was my business to know whether there was 
anything wrong with it or not. If there was anything wrong | de- 
tected it in the smell. If I did detect it I wouldn't use it. When! 
mixed the young beer with the stock beer | couldn't get the beer 
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clear any more. I leave it two or three weeks and couldn’t get the 
beer clear any more. I leave it two or three weeks and couldn't get 

it clear. So long as I left it in that kreisin eask it got a kind 
81 of queer taste and I couldn’t tell what it came from. Mr. 

Kieferand myse'f huda row and I lefthim. We had trouble 
because I couldn’t get the beer clear. He wanted me to take the 
young taste away from it and I couldn’t do that, of covrse. It had 
a young taste and he wanted me to take the young taste from It. 
The difficulty that we had was about the making of the beer. I left 
because I couldn’t get that beer old enough in time. In one week | 
covldn’t get beer a year oid 


On redirect by plaintiff’s counsel he testified : 


|! am a German by birth, and was thirty-three years old in July. 
I don’t speak the English language and I don’t understand it very 
well. I am nota chemist, and, in English, I don’t understand chem- 
ical terms when they are spoken to me—that is, very little—and | 
cannot express myself well in English. I have been engaged in a 
brewery for nineteen years. I went from Kiefer’s to Svracuse. | 
am a brewer there; foreman; have the same position there that I 
had at Kiefer’s. We sell as much as fourteen or fifteen thousand 
barrels of lager, besides ale. I have made good beer there: have 
had no trouble with the beer, and for six years before this bad beer 
at Kiefer’s I had no bad beer. I always succeeded in making good 


beer. I did not tell Mr. Schalk the beer was injured by reason of 


the ice machine getting out of order. Mr. Schalk is the son of the 
brewer in Newark; his father used to have a brewery in Newark : 
| didn’t know him before. After I left Kiefer’s place I knew Schalk 
was an agent of the defendants. 1 saw Schalk after I left Kiefer’s: 
he was then in the employ of the defendants, at No. 1 Front street 
Schalk came to see me at Syracuse, and he talked to me about this 
matter at No. 1 Front street. He hada paper made out and wanted 
me to sign it, but I wouldn’t do so, because it was not the truth, and 
I told him so. 

Q. When did you tell him that the paper wasn’t true and in what 
respect ? 
82 (Objected to; objection overruled ; defendants except.) 


—. He wanted me to swear that I should say that the cellars went 
up so high and nothing was wrong with the cerealine—that is, that 
the temperature in the cellars went up so high. Isaid, I can’t do it; 
there is no such thing. He said that if I would doit he would give 
me a position and see me all right besides. I wouldn't go into that. 
I said “I can’t sign my name to any such a paper as this.” +I went 
over to the office with him and he showed me the paper. He said 
le would get me a position in a brewery and see me all right about 
some cash. ‘He didn’tsay how much cash. At No. 1 Front street they 
had an office upstairs ; just one stairs high. I had been there before. 
I met Mr. Bennett there, the manager of this company; I had seen 
him there twice. The day that I saw Schalk, Bennett was there. 
They both spoke to me and I answered them both. Bennett was 
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present when I was asked to sign this paper. He was in hearing dis- 
tance. He must have heard Schalk’s offer to me, because he was 
sitting there and could hear it. He took part in the conversation. 
Bennett said he would see me all right if | would sign that paper. 
| said, “I ain’t going to sign my name; I can't do it.” This cerea- 
line as it came to the brewery came In bags and there was a name 
on the bags—a big round sign on it with the name of the company 
whereitcomes from. It had a “diamond C” on it. 


Counsel for defendants admits that diamond C means a prime 
article 

We used ice every day in our cellars in addition to the ice machine. 

Q. Do you know whether at any time during that summer the 
temperature in your cellar got so high as to injure your beer? 


(( bjected com objection sustained ; plaintiff excepts.) 


$3 On the recross-examination of witness (by counsel for de- 
fendants) he testified 


Q. About this conversation that you had with Mr. Schalk in 
Bennett’s presence. You say that Mr. Schalk came over to your 
house ? 

A. Yes, sir: he was there three times, and he rot me to come to 
Bennett's office; that was either the last day in July or the first 
week in August; that was the same year that me and Mr. Kiefer 
severed our connection. I was living in Brooklyn at the time Schalk 
saw me, when I was working in Syracuse. I was living in Syracuse, 
LOO Schalk fetched me a subpcena once. 

() [sn’t it a fact that in answer to that subpuena you went down 
to Mr. Bennett’s office ? 

A. Yes, sir; after | was sitting in the court at two o'clock I went 


to Mr. Bennett’s oftice and demanded my return fare, and nobody 
would give it to me. There was some men there who directed me 


to some hotel, SO l say didnt have any time to walt. | didn’t see 
Mr. Schalk at that time, nor Mr. Bennett : 


ARCHIBALD Scorr, being duly sworn and examined as a witness 
for the plaintiff, testifies 


(). What is your business? 

A. Ice dealer, and I was an ice dealer in 1883. I sold ice to Mr. 
Kiefer during the warm weather; in the month of April, 1885, 
$169.93 worth. (The witness ts handed some bills.) The month of 
May, ASSS, he had 194.200 pounds, In June he had 112 tons S50 
pounds. In July he had 212 tons 250 pounds. 


bv counsel for defendants: 


(). Just tell us what it was in April, if you please. 


A. I haven’t got the April bill bere, but the amount I got, 
S160.93. 


by counsel for plaintiff 


; 


(. About. how much per ton: 
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A. $1.75 per ton was the charge. That was about 75 tons for 
April, 100 tons for May, 112 tons for June, 212 tons for July, and in 
August 173 tons 650 pounds. This ice was delivered at Mr. Kiefer’s 
place of business, in Scholes street, at his brewery. We und rstood 
that the ice was to help out the machine; Mr. Kiefer bought the ice 
and paid for it 
84 On the cross-examination (by counsel for defendants) he 

testified : 


Q. That is all you know about it? 


A. Yes. sir: I don’t know what become of the beer. I know Mr. 
Kiefer had an ice machine; he did not say anything to me about 
the condition of it when he bought these goods; I knew nothing 
about the ice machine; | was under the impression and heard that 
the ice was to help tlie ice machine. The principal part of our ice 
was taken from the Hudson river; our ice is the purest quality; he 
gets the best. The ice that we sell to breweries is the same as for 
other purposes. 


lReEDERICK Licut, recalled, and on further cross-examination (by 
counsel for defendants) he testified : 


Q. [think I understood you to tell the jury, when you were on 
the stand the other day, that you didn’t know anything about this 
ease until October, 1883, this case of Kiefer against Gaff, Gent and 
Thomas; do you remember whether vou told me that or not? 

A. | think I did, but I think I didn’t know anything about it 
until that time; I have not helped to promote this case nor to bring 
it; when Mr. Kiefer asked me to come to his office I did. TI did not 
make afhdavits to help this case ;'I made an affidavit in Mr. Towns’ 
office; that was after the suit was commenced, I believe. Some time 
after the suit wis commenced I called down to Mr. Towns’ office and 
he wanted to know what I knew about it. 

Q. How long was that with reference to your trip to Columbus, 
Indiana? 

A. That was a good while. I couldn’t say; it might have been 
six weeks, and might have been more. Mr. Kiefer came and saw 
me and wanted to know if I was selling those goods; I told him no, 
and he wanted to know what was the matter with them, and I told 
him just what was the matter. Then he wanted me to come down 
to his counsel and make an affidavit to that effect,and I did. I gave 
Mr. Kiefer no advice; I made only an affidavit. (Handing witness 
an ear of corn.) I don’t know what makes that corn shrink at the 
ends; if you will tell me where it comes from I will tell you what 
ails it; if it is sweet corn it all shrinks that way. It is wlrite corn. 

[ can’t tell what ails corn unless I know where it grows. White 
85 corn is different from Indiana corn or Southern corn. I can’t 

tell what caused those shrinkages except I tell where it comes 
from. If Il see them black kernels in it then I may tell. Experts might 
tell; they know all about the different parts where corn comes from. 
Corn has a fixed number of rows on a cob, I believe, but the number 
it has I can’texactly tell you; [have heard already over and over, and 
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have seen it over and over, but I haven’t fixed my mind to it. I told 
you that after I got the report from Buffalo or from Newark that I ex- 
amined the cerealine and found several spots in it. I found out the 
black spots were from rotten kernels on the cob which went in which 
| took down there at the mills. I examined the same cerealine in 
New York, and goods that came back from pier 4 in the office. 
Those black spots come from rotten kernels which had formed in the 
ear of the corn before the cerealine was made. I have seen ccrealine 
made down in their mill. They showed me what they were doing. 
[ seen it run, the corn grits. They steamed them through a conveyor 
that runs down, and that is the way they showed me how they made 
it. I did not see a fan mill or winnowing mill there. (Showing 
Witness sample.) ‘This is some of the corn that Isawthere. I went 
to the mills the evening | got there, before I saw Mr. Thomas. | 
got out my patent about eight or nine months after that, after | 
was down there. 

(). When did vou make the first application for it‘ 

By the Courr: How its that material? 

(). Had you made an application for the patent when you went to 
Columbus, Indiana? 

A. No, sir; I hadn’t filed any paper. I made wy first applica- 
tion some time after; I don't know exactly the month or time. A 
year afterwards I sought to put my goods on the market—several 
months. I didn’t keep a record of it exactly. 


} 


EDWARD M. Licut, being duly sworn and examined as a witness 
for the plaintiff, testified 


(). Do you know the defendants, Gaff, Gent & Thomas? 

A. Yes, sir. 

Q. Were you connected with them in any way in business in 
1885? 

A. Yes, sir; I was working for father, and he was. That connec- 
tion brought me in connection with the manager of the firm in New 
York nearly every day. His name was O. O. Bennett. He reported 
himself to be the general manager. He had his name on the bill- 
heads. 

86 Counsel for defendants admits that O. O. Bennett was their 
agent and general manager in New York city. 


Witness continued: I used to be around about the warehouse 
where this cerealine was stored in May and June. Most of the cereal- 
ine the defendants had for sale during the months of May, June, 
and July was bad; hot; it was damaged; some mouldy. Half a 
dozen parties returned it—half a dozen brewers. I don’t believe the 
defendants had it inspected in May and June. 


By counsel for defendants : 


(. Do you know? 
A. I can’t say positively. 
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By counsel for plaintiff: 


(). State what you know about it. 

A. Soon as I found ont the goods were getting bad I had it in- 
spected. I wouldn’t take any without it was inspected. I went 
down to pier No.4 and called in an inspector and had them inspect 
it. The result of those goods that I had inspected was eight to nine 
out of ten bad. I wasn’t present. Eight to nine out of ten bags was 
bad bags; hot; so hot that it would burn you. That fact was re- 
ported to Bennett. I went there and told him what I got out of the 
lot, and what was bad; this was at pier No. 4, North River. That 
was the place where these goods were landed from the West; I believe 
it was. I believe they used pier 2, but I never went there. I gen- 
erally went to pier 4. They had a lot of these damaged goods 
stored in 43 Water street, in J. D. Green's store. They had them 
there sifting the goods and breaking the lumps. It was lumpy, and 
some was mouldy and some was not, but it was a little off color. 
They run it through the sieves, and the sieves separated it, and they 
sewed the bags up again. They put in bags marked diamond C. 
They had it on the floor and spread it out, and by spreading it out 
it would take part of the smell off; then, after sifting it, they would 
pick out the lumps; then, after they sifted it, they put it in bags 
marked diamond C and sewed up the bags. Some of these goods 
that were inspected and condemned were sent to brewers. The 

goods that I found good I sent to my customers. Even those 
S7 were sent back. After one week I went to Newark, to a firm 

there,and I had them all inspected and sent them there, and 
when I got there they were hot, and they were good when I sent 
them. I had picked tiiem out of this lot—out of the nine out of ten. 
The inspector who inspected that lot is in court; it was Mr. Fitz- 
patrick. After this stuff had gone through this process it would be 
impossible for a person not acquainted with it to detect that any- 
thing was the matter with it. It was a little off color, but they 
wouldn’t know the difference. 1 got half a dozen customers that 
sent them back. I first discovered that these goods were getting bad 
about June 2d. Up tothat time I had been dealing with my father, 
from November, 1882, up to June 2d, 1888. The goods had proved 
very fine up to that time, and after that nine out of ten that came 
was bad, and that percentage which seemed to be good was sent back 
in every instance. ‘There seemed to be over two hundred bags that 
had been sent round to 43 Water street to be sifted—I saw myself— 
stored right in the place. I couldn’t say that there were as many at 
one time as eighteen hundred. Mr. Bennett was told on the second 
of June that these goods were damaged; that it wasn’t fit for brew- 
ers’ use. He kept sending them after that. I know Mr. Kiefer was 
a customer of Mr. Bennett’s. He was a customer after the second of 
June, and goods were sent to him after the second of June. 


On eross-examination (by counsel for defendants) he testified : 
Q. You know that goods were shipped to Kiefer after the second 


‘ 


of June? 


. 
’ 
a 
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A. Yes, sir; because I got the commissions out of it. We were 
using these goods along in January and March, 1883, and they were 
fine goods then. As far as I know there was nothing the matter 
with them; as good goods as 1 ever saw. I couldn’t say positive 
without looking over my books if they were good in April. I think 
they were good the first of April. There was one lot—a car-load— 
sent back ; I think that was in April; but they explained to me that 
it was damaged by there being a leak in the car. I think they were 
perfectly good in January. About the first of June we discovered 
that something was the matter with them. I took the goods up in 
iny hands and examined the condition of them all. I found they 
were slightly off color You couldn't hardly tell without you 

was acquainted with it; but being acquainted with the 
88 goods you could tell. I don’t know anything about the corn 

being frost-bitten. Here and there were black specks in the 
corn. Idon’t know what was done with any of those goods that was 
sifted up there at 43 Water street. I don’t know where Mr. Kiefer’s 
goods were shipped from. I don’t know for what purpose Kiefer 
bought these goods from me. 1 don’t believe I got any commission 
after June and July. I didn’t sell any of these goods that I in- 
spected on pier 4, North River, to Mr. Kiefer. All ‘ship yped and had 
inspected was my own trade that I hadn’t turned off to Gaff, Gent, 
and Thomas, outside of the commission. I bought these goods of 
defendants myself through father, and sold them myself. I was 
father’s agent, and they became my goods after I bought them. 

Q. You kept them and sold them to your customers and didn’t get 
any commission from them ? 


A. No, sir. 


JOHN ABRAHAMS, being duly sworn and examined as a witness 
for the plaintiff, testifies : 


Q. For whom did you work in 1883, during the months of June 
and the latter part of May? 

A. John D. Green, and I worked for him in July. I sifted cere- 
aline during that time; I sifted it at 43 Water street; when I sifted 
it I put it into C bags. I don’t know whether the name of Gaff, 
Gent and Thomas was on it. They are marked diamond C bags. 
| saw brewers’ wagons coming there to get that stuff. I never took 
no notice of Mr. Kiefer’s wagons. I don’t know the names of the 
wagons. We sifted all we had in there, pretty near; about a thou- 
sand and more bags, I guess. It was in the spring of the year. 
The bags were hard and “looks to me to be all damp, and was wari. 
It was spread out on the floor to cool off before we had sifted and 
after we had sifted ; sifting it took the lumps out 

Q. Then did it look like this (showing witness sample cerealine)? 

A. Browner,a little darker colored. It was in flakes and bunches 
like this. The bunches were all sifted out, so that it was In sepa- 
rate pieces like this. Most of it was put back in the same bags in 
which it came 
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On. cross-examination (by counsel for defendants) he testified : 

(). Do you know what Gaff, Gent & Thomas sold those goods 
for? 

A. No. 

S9 JoHN Ve pt, being duly sworn and examined as a witness 
for the plaintiff, testifies : 

(). How old are you ? 

A. Twenty-two. I worked for Mr. Kiefer in 1883. I was driver 
of his Wagol) | have been to No. 1 Front street. 

Q. Did anybody, when you went to No. 1 Frontstreet during the 
month of June, send you to No. 43 Water street * 

A. Yes, sir. 

Counsel for the defendants admit that he got these goods from 
Mr. Green’s wareliouse. 

[ also got goods from pier 4 and pier 1, North River. I got goods 
there in the month of June. I got goods the from 41 Water street. | 
got several loads from pier 4; 1 couldn’t tell in what month ; it was 
between June and July. I remember the time the last load was 
brought to Mr. Kiefer’s place, when we discovered it was lumpy. I 
got the last load; got it from 43 Water street. 


No cross-examination. 


Tuomas Firzratrick, being duly sworn and examined as witness 
for the plaintiff, testifies : 

(). What was your business in 1883 ? 

A. Flour inspector. In the month of June I inspected goods 
marked diamond C from Gaff, Gent and Thomas; they were cereal- 
ine andcorn meal; made that inspection on pier 4, North river; 
about sixty-five per cent. were damaged; that was just when they 


came from the car. I examined several lots during the month of 


June. The first lot I done that young gentleman that was on 
the stand here asked me to go and inspect for him. TIT have no idea 
what time that was. We kept memoranda, but they are destroyed 
now, because our business has changed from what it was then. Il ex- 
amined them for Mr. Licht. That was the first lot I examined. 
As a general thing, we examined the whole of it for O. O. Bennett. 
He is the man that paid for the inspection. I knew what his busi- 
ness was atthattime. Weinspected for Mr. Bennettany time he asked 
us. That certain article we inspected about June, July, or August. 
About that time and afterwards, of course,other goods that he has we 
inspected them right along without any question—that is, cerealine. 
That is the goods we tound damaged; about sixty-five per cent. for 
each ear. 

OH) On the cross-examination (by counsel for defendants) he 

testified : 


(). Hlow many cars did you inspect ? 


“< 


A. I inspected two. To the best of my knowledge, I made that 


» 
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Inspection in June. I am an official inspector of the produce ex- 
change. I did not personally make an in-pection for Mr. Bennett 
anywhere else. I made an inspection for Mr. Bennett at pier 4 
about that time and found his goods sound. About this particular 
time it was bad, and at other times it was good ; found the cerealine 
good up to June or July, and then | examined two car-loads and 
they were bad. We inspected when we were ordered 

QQ. Were you ordered to Inspect when you found these two car- 
loads bad ; were you ordered to make any other inspection ? 

A. Yes, sir; and we found the rest of the goods bad, and for a 
period of two months after that. Not all, but a certain percentage 
were bad; it was sour; don’t know the number of car-loads I found 
sour, and I don’t remember the number of car-loads I inspected ; 
don't know the number of bags I inspected. [I don’t know what 
was done with the hags after | inspected. l examined the cerealine 
inyself with my hand; it looked a little off color. The lumps 
doesn’t amount to anything; saw a few black spots in it; it was 
very hot. I didn’t find it lumpy nor moldy; don’t know what Mr. 
Bennett did with it. I will tell you the reason I can’t remember 
only being two cars is because there was two of us there at the time, 
and, of course, I would inspect probably while I was there, and then 
I would go away and the other man would inspect. All I remem- 
ber doing myself during the whole sixty days was two cars. 


By counsel for plaintiff 
(). When you didn't inspect your partner did ? 
A. When I didn’t inspect my partner was there to inspect, but 
what he done I don't know 


by counsel tor defendants: 


(). Do you mean to say that you only Inspected two car-loads, or 
that you have only a distinct recollection of inspecting two car- 
loads ? 

A. That iswhat I said. I only recollect of inspecting two car- 
loadsof cerealine. Every day I was there I inspected goods—some- 
times for Bennett and sometimes for others. I said this was hot and 
sour; sifting it and spreading it on the floor would have a vervy fine 
effect ; it would cool it; if it was then kept separate it could not bi 

detected. 
o1 (). After it had been sifted and spread out on the floor 
would that allay the heat so that it could be put into the bags 
separately and not be detected ? 

A. Not very likely, unless by a professional. 

Henry Kap, being duly sworn and examined as a witness 
for the plaintiff, testifies : 

@. What is your name?” 

A. Henry Kalp; am a brewer; have been so about twenty-five 
years. I was foreman in America fifteen years. In 1885 I brewed 
for Mr. Ochs & Lehund in Brooklyn. During the month of June, 
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1883, I brewed beer from ccrealine bought of Gaff, Gent & Thomas ; 
it was bought from O. O. Bennett. I got cerealine that is no good 
for beer; the beer was sour and mol ly ; found out in the fermenting- 
room that the beer was bad ; about ten or twelve days. 

() Whydidn’t you discover it before ten days? You saw this stufl 
how did it look—like that (showing witness sample)? 

A. No, sir; it got a little stiff; a little hard. Before ] put it in the 
beer it looked all right. About 550 to 600 barréls of beer was ruined. 
That beer could not be used for any purpose. I had very much 
trouble with that beer. I got it mixed up with other beer in the 
cellars. The beer that I mixed itup with got no good; it ruined it 
it got sour. 

On the cross-examination (by counsel for defendants) he testified : 


(). Do you know anything about the conditions under which the 
cerealine use «| by you on th at occasion Was bought ” 

Not answered 

(). Don’t you know that Mr. Ochs knew that about the time he 
bought these goods, that it was damaged ? 

A. I told him so. I told him the stuff in the fermenting-room was 
not good. Iseen it not before. I don’t know that these goods were 
sold to Ochs & Lehund as damaged goods and at a reduced price 
because they were damaged. I don’t know whether the balance was 
returned to Gaff, Gent & Thomas. I used about fourteen hundred 
pounds; that was not all I had; I got about a load; I used that in 
the day. I got a load on the brewery wagon. i gota load from OU. 
QO. Bennett. I told him I didn’t use that stuff, and he told me to 
send it back, and then I sent it back. I don’t know what Mr. Ben- 
nett did with it. 

On the foregoing testimony counsel for plaintiff rested. 


Thereupon counsel for defendants moved to take the case 
from the jury and dismiss the action, on the ground that the 
evidence does not sustain the cause of action. 

Motion was denied. 
To which ruling counsel for the defendants duly excepted 


()° 


) 


Counsel for the defendants then opened the case for the defend- 
ants and ecalled— 


RICHARD ‘THOMAS, one ol the defendants, who, being duly sworn 
and examined, testified : 


(). Where do you live’? 

A. Llive at Columbus, Indiana; am one of the defendants in 
this action and a member of ‘the firm of Graff, Gent & Thomas - 
was at Columbus, Indiana, in July, 1883. | manage generally the 
purchase of the corn. I buy nearly all the coru that is boug lit. 
When Lam at home I buy it all. In April, May, June, and July, 
1883, we bought the choicest white corn in the m: arket. | Inspected 
that corn myself at the time it was bought. When it is delivered 
to us in wagons it Is Inspected in the wagons. When it is delivered 
in cars we send to that car for a sample taken from it—say, perhaps, 
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a gallon, and it is brought to our office and inspected. That sample 
is brought from the car with what is known as a sampler—that is, a 
hollow tube—and you can draw outa handful ora pint, say, at a time. 
It is inserted in the car and drawn from a section from the ear, and 
when it comes to our office we examine it. Either myself or my 
partner examined every car-load that was bought between the first 
day of January, 1883, and the third day of July, 1883. The corn 
that we bought during these periods was good, choice white corn. 
It was shelled corn,of course. ‘To make cerealine the corn is taken to 
the mill and elevated, passing through a large cylindrical corn- 
cleaner, and then carried off. 
93 (). Do you know whether or not Mr. Licht was discharged 
by your firm ? 


Counsel for plaintiff objects. The witness must state what he 
knows. 


Witness: | know he was. I saw Mr. Licht out at our mill in the 
summer of 1883; it was the latter part of June. He came to my 
office. I have heard read his evidence. I don’t remember any par- 
ticular conversation he had with me there at that time. He came 
there much to my surprise. because one of the members of our firm 
was in New York at that time. I don’t remember definitely any 
conversation any further than this, that he made some complaint 
about the corn. I don’t remember him asking me anything about 
the damaged goods or anything of that kind, but he may have asked 
me. Ithink he made some. complaint about the corn, and I told 
him that we bought the best corn we could get in the market; we 
alwavs did that. Nothing was said about frost-bitten corn; that 
we always made it our business to buy, the best corn; we didn’t take 
any chances on our corn; we bought the best corn because our busi- 
ness demanded that we should do so. We were putting our goods 
on the market for food and for brewers’ use; that is what I said to 
him, that we bought the very best corn always—the very best corn. 
No frost-bitten corn was ever bought or used in our mill during that 
period to make cerealine. I never at anytime said to Mr. Licht 
that I knew our corn was frost-bitten, and I did not say that I could 
not help it. I was buying the best corn that the country produced, 
at that time, and it was the best I could do. I said nothing to that 
effect. The idea that 1 intended to convey to Mr. Licht, and that | 
did convey to him, and that I did say, was that we had the best 
Cort. 

| told him we always bought the best corn on the market. That 
is our business, to buy the best corn. It is bought under inspection 
wherever we go. We buy principally in Peoria, besides that raised 
In our own county and immediate vicinity. 

(). What corn is that (showing sample)? 

A. That is white corn; that is called the Armstrong white corn ; 
that is grown all through our section; that is like the general 
character of the corn we bought in 1883. We never bought any 
frost-bitten corn. 
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(): What do you know about the qui lity of the corn that goes 
Into vour mill, about this time, of your own knowledge? 
A. I know it ts first class. At no time did frost-bitten corn go 
into our mill for the purpose of manufacturing cerealine. 
O4 (). Did you see it? Do you know that it did? 
A. | Inspected the corn myself. No corn went nto that 
mill that was bad 

(). Did Mr. Licht at the time he had the interview with you in 
vour office, in the month of June, 1883, say to you words as follows 
“What in the world is the matter with your goods. There 1s a ter- 
rible sight of complaint, and our goods — sent back from all the cus- 
tomers I sold to.” Did he say such a thing as that? 

A. No, sir: he did not, and I did not at that time or any other 
time reply, . Well, \[r. Licht. we can do ho better (dur corn in this 
section of the country 1s all frost-bitten. [t 1s the besf we can do 
We can dc no better. Is all got frost-bitten, and we can’t get no 
better corn here to make it.” , 

(). Then did he say, “ You better not make any goods. I would 
just as lief sell a baker flour with arsenic or poison to make bread 
as to sel] i brewer that LO make beer with ‘i Did he say that 

A. No: he never said any such thing. | did hot reply, ‘2 lt is the 
best we can do. Weecan dono better. We can’t get any better corn 
in this section of the country.” What I did say was, We always 
buy the best of corn. That evidence of Mr Licht’s is wholly untrue, 
emphatically. During this period in 1883 we manufactured about 
fifteen ear-loads a week of ce realine, and each ear-load contained 
about fourteen tons—twenty-eight thousand pounds; about that. Of 
that eleven thousand tons of cerealine in 1883 I don’t think there 
Was any returned to us as being damaged prior to—well, you might 
sav June and July. | dont think there was any returned to us 
prior to that time. The percentage that was injured was very light 
indeed. ()f COUPSC, haven't the data. Before that time—betfore 
July and June, 1S83—I don’t remember that we had any difficulty 
with any cerealine. [ don’t think we had. We had goods returned, 
of course, during June and July. I can’t tell exactly how much. | 

have no rr coll ection of any goods being returned to us before 
95 these goods were damaged here in New York. I can’t tell 
how much, but it was very shght. That was in the month 
of June. I know the amount damaged in New York in June and 
July, 1883, was within a thousand bags. I know it didn’t exceed a 
thousand bags. 

(). Did you See those goods 4 

A. | didn't see those goods ; ho, sir. 

(). What condition were those goods in after their manufacture, 
in all cases when they left vour mill in Indiana ? 

A. In perfect condition. 

Q. Were they in the condition that this is (showing witness sam- 
ple)? 

A. Yes, sir; they were packed in sacks and shipped in cars with 
the bags sewed up, and marked diamond C. That is the way we 
mark our sacks. Our shipping clerk inspected those goods when 
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they left our mill. He is under instructions. Under general in- 
structions they were shipped. They were shipped to O. O. Bennett, 
in New York. He was our agent in New York for the sale of these 
goods and accounting for them. They were landed at pier 4; never 
directed any goods to be landed at pier 2 or pier 1. I have handled 
those goods personally myself so as to be acquainted with their 
qualities. When the cerealine comes in contact with water, leaky 
cars, or where they might be packed too closely in store, a large 
amount together, where they wouldn't have a sufficient amount 
of air to work through, or they might be heated, it might be injured. 
The heat forms lumps in the bags. It also discolors it, and also 
sours it and it gets musty. Mr. Green was our warehouseman. I 
heard the testimouy that there was some sifting took place at his 
place. When we settled with Ochs & Lehund those goods that we 
sold them were sent back. They were billed to them as damaged 
goods, 

Q. They were sold to them as damaged goods? 

A. Yes, sir. 

Counsel for plaintiff objects to the question, “ Were they sold to 
him as damaged goods,” on the ground that the witness, not having 
made the sale, is incompetent to testify how they were sold. (Ob- 
jection overruled ; plaintiff excepts.) 


V6 Q. What became of that cerealine you sold to Ochs & 
Lehund ? 

A. I don’t know anything about it. We took it back from them. 
[ know, Mr. Moulton, that we took it back, but they don’t allow me 
to state anything without | was there. Yes; we took it back; we 
took it back by negotiation with Messrs. Ochs & Lehund, and that 
inatter was then settled afterwards. I called on the plaintiff in the 
summer of 1885 at his place of business, in Brooklyn, at his brewery ; 
Mr. Schalk was with me. Mr. Licht is not now in our employ. I 
called on plaintiff, as I told him, simply to see the man who had 
sued us for thirty-two thousand dollars; I wanted to look at him, 
that is all. I said to him, “1 think there is nothing init; why 
don't you withdraw it and drop it?” that is all. He made some in- 
definite reply, that he had lost his beer, or something of that kind, 
and I think maybe he said we had ruined him; I think he did say 
that. It was a good-natured conversation. We took three or four 
glasses of beer and [ paid for them all. That was all that occurred 
then. 


On cross-examination by counsel for plaintiff he testified : 


(). Your part of the business was in Indiana, Mr. Thomas? 

A. Yes; that is where our mills are—where our principal business 
is. I presume I was at Columbus in the spring and summer of 
1883. I don’t think I was in New York in April, May, June, or 
July, 1885. I personally took no part in the sale of this cerealine 
to Ochs & Lehund. I heard of the sale before the cerealine was com- 
plained of. That sale was made at our office. None of the entries 
in that book that I have been looking at are in my handwriting. 
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There may be some transactions in that book that I personally 
made; there might not be. I wasn’t making personal transactions 
here; we had some one else for that business. We buy a great deal 
of our corn in Peoria, Illinois; we also buy at Decatur, and [., B. and 
WW’. railroad, through that section some, St. Louis, and we have 
bought it in Chicago; very little, though; haven’t bought it more 
than fiftv or sixty miles in Indiana. Peoria is an extensive corn 
market—very large; corn comes there from many parts of the West 
for sale. Peoria is about two hundred miles from our place. We 
don’t go to Peoria every time to buy our corn; we generally buy it 

by telegraph, and all the corn is graded in Peoria. We first 
v7 see the corn when it comes into Columbus, when it is reported 


to us as having arrived, and then we first see the sample of 


it.. That is after we buy it and it has been shipped to us; but tt Is 
bought with an understanding as to what it shall be. When Licht 
came to me he said something—I don’t know exactly what he said. 
He said something about the corn not being good; that there was a 
general complaint that it wasn't good, [ don’t remember what 
reason he assigned for it. I didn’t ask him why it wasn’t good—not 
that I remember. 

(). He told you that your corn was bad’? 

A. He said something of that kind; ves. He also said he was 
going to Terre Haute. He didn’t profess to have any other business 
with us at that time; he didn’t bave any business with me; we had 
no business with him. He didn’t tell me he had come to see about 
it. He said the corn was bad. It was none of his business, because 
we are manufacturing grain. We buy it in good condition. He 
was here in New York. Our partner was here. If he wanted to 
make any complaint he could have lodged it with him. I don't 
consider that it was any of his business what we were doing out 
there. He was selling our product to a very limited extent; he was 
selling it a little, and had been selling it since the previous Novem- 
ber. I don’t consider that it was any of his business whether the 
corn was good or bad, because the corn was good; that is the sim- 
ple fact of the matter. I never felt any faith in that man, nota 
particle. I would cut my conversation with him just as short as I 
could. 

Q. Was the reason why you didn’t ask him wherein or in what 
particular your corn was bad because you had no faith in the man? 

A. I can’t tell what the reason is now. I had no faith in the 
man; I can’t tell, not a particle. He didn’t specify wherein it was 
bad; nothing was said about the corn being frost-bitten. Our corn 
was not frost-bitten in 1882. 

(). Do you mean to say there wasn't a heavy frost early In Sep- 
tember, 1882, that struck all the corn of the West, in Indiana, II- 
linois, and lowa? 

A. Ido; I mean to say it didn’t strike us. We generally have 
frost in October. I don’t know that we had had an exceedingly 
early frost in 1882. 

Q. You have forgotten it? 

A. I don’t know; I say I have forgotten it. I won't say there 
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98 was not and I won’t say there was. Bennett is not in 

prison; he has got out. Our process takes the germ out of 
the corn. There is the germ on the apex of the grain; I mean this 
soft, oily part, the whole of it; it takes the most of it out. The 
hominy mill takes out the germ; that is the object of it. 

Q. (Handing witness specimens.) Do you think it is taken out of 
that kernel, for instance, that | show you? 

A. There may be a particle of it there, but that would come out 
when it goes to the mill stone 

Q. I am talking about the hominy mill now. Did it take it out 
of that one, do you think ” 

A. Well, it didn’t take it out of that one—all of it. 

Q. Will you pick out a split kernel there—that is, one-half of an 
entire kernel—and show us one where the germ is taken out—will 
you ? 

A. It is taken out all through here. 

(). Show us one that is taken out. 

A. There is one with the germ taken out; it may break a grain 
in two. It does it. The germ is all taken out before it cuts into 
vrits. 

(). (Handing witness a paper.) Is that your advertisement that | 
show you now? 

A. Yes,sir;: we issued that 


(The advertisement in the Brewers’ Journal is marked for identi- 
fication A.) | 

A. We have been publishing that advertisement for one or two 
years. I think it was in 1882 that Professor Doremus gave us the 
unalysis. There has been no change in the analysis since then. I 
went to see Kiefer at his brewery, and I said I wanted to see the 
man that had sued me for $30,000, in a jocular way. I went there 
to see him. The conversation was very slight. I told him I thought 
he ought to withdraw the suit. It was too simple for anything ; Loo 
absurd. I don’t remember having said anything else. That is all 
| went for. I was going to remark that in this process of making 
cerealine, in conveying these grits from which the cerealine is made, 
| omitted to state that it sometimes passes through a cylinder in 
which there is a little steam conveyed. The corn gets so hard—it 
isas hard as diamonds sometimes—and in passing through the 
rollers when it is so hard it crushes in the flour too much and we 
subject it to just a slight steaming, the very slightest, not sufficient 
to make it hot, but so as to moisten and soften it so to make the 
flakes larger. 

By the Court: 

(). To change the form of it only from the irregular grains in 

sheets—to flake it? 
A. That is all. 
99 (). There is no chemical change or treatment; you only 
change the form of it from being kernels to sheets ” 
A. That is all. 
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By counsel for plaintiff: 

Q. Do you always steam it? 

A. Not always: nosir. In the early part of the season the corn 
is usually softer—that is, in July. We steam it sometimes in June 
and July. Sometimes we begin as early as April, and I don’t know 
but what the application is sometimes made earlier than that. The 
tendency of steam is to dampen, but the friction of the rollers dries 
It, and then it is subjected to a hot-air blast. 


RicHARD THomAS was recalled on behalf of the defend: nite, and he 
testified as follows: 

Q. I want to know that if at the time you have been testifying 
about, in the summer of 1883, or about that time, before or after, 
there was any unripe or any immature corn used in making cere- 
aline,or any corn that had been unripe or dried; was there anything 
of that kind used ” 

A. No; nothing. I know it. I know there was not. I know it 
by inspection of the grain. 

(). Was there anything of that kind used ? 

A. No, sir. 


JOHN D. Green, being duly sworn and.examined as a witness for 
the defendants, testifies: 

Q. What is your business? , 

A. Cooper. Iam alsoa warehouseman. My warehouse is located 
at 37 Water street; have been employed for stor: ige by Galf, Gent & 
Thomas; acted as warehouseman for them in Apr ril and July, 1885 ; 
had some of these goods on storage during those months; some at 
43.Water street and some at 37, | think; I wouldn't be positive; 
and also at 15 Water street. I think during ip year we had four- 
teen thousand bags, maybe fifteen thousand, in 43, and about three 
thousand bags in 15,and about five oncaeid In. 3/7. Some of these 
sacks contained heated and damaged cerealine. ‘That was stored at 
13 Water street. We sifted those the inspector wouldn’t pass through 
a corn screen with about a quarter of an inch, maybe, mesbes each 

way ; then we spread them out to dry, and then put them in 
100 =bags again—in new burlap bags that we got forthem. | 
didn’t sell them. 
. What became of them ? 

A We got our receipts when they went out; they went to feed- 
men. 

(Objected to.) 

Bowen, here in Brooklyn, got some, and Travers, of New York; 
Mr. Bowen and Mr. Travers are feedmen. 

(J. Did any brewer get any of those goods? 

A. Might have got a few bags now and then; but they were sent 
back again. 

Counsel for plaintiff moves to strike that out. 

Q. Do vou know of any brewer having any ? 
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A. | don't know of any brewer—no, sir: but there was different 
mew, such as Leggett (referring Lo a memorandum), Henry lias, 
Leggett, John Kein. Now and then they got hold of a bag that 
wasn't good and returned it; that is all. 

By counsel for plaintiff: 

(). Isn’t Kiefer’s name there? 

A. This is 43 Water street ; hé has got some meal out of there; | 
remember goods being delivered from 37 or 15 Water street to Mr. 
Kiefer’s wagons—cerealine. (Referring to paper:) No cerealine that 
was stored in 45 Water street during that period was delivered to 
Mr. Kiefer’s wagons. I am speaking from my own knowledge; | 
delivered them. On the 16th of May he got out of 43 Water street 
fifteen bags of meal, and on the 17th of May he got out of 43 Water 
street fifteen bags of meal again; I had an idea there was fifteen. | 
suid he got fifteen bags there some time ago; I made a mistake; he 
got no cerealine during this period of time. On April 4th he got 
from 15 Water street 100 bags diamond C; on the loth he got 65; 
on the 17th he got 60—that is, fifteen Water street; on the 23d he 
got 60; on the 30th he got fifteen bags of meal from pier 4, North 
River, and on the 30th he got 50 diamond C from 15 Water street: 
Mav 2d, from LD Water, he ot 50 diamond C: this was hot all from 
43 Water; on the 2d, pier 4, North River, 15 meal; on the 7th he 
got 12 meal and 24 cerealine; on the 10th, 30 cerealine; on the 
10th again, pier 4, North River, 15 meal; on the 16th he got 30 
diamond: C, and on the 16th—— 

(). That is cerealine? 

A. No, sir; meal is different. On June 4th, pier 4, North River, 
he got 60 bags of meal, and on the 7th, 60 cerealine; he got the 
cerealine from 37 Water street on the 7th; on the 14th from 37 —; 

60 bags from 15 Water; 60 again from the same place. 
10] —. That is. cerealine from 37 Water? 

—. Yes, sir; on the 25th; he got 30 on the 25th again; 
he got 15 and 30 of cerealine from pier 4, North River, and the last 
he got July 2d, 30 of diamond C and 15 of meal, on pier 4. Diamond 
C is cerealine. 

(). Where did he get them? 

A. Pier 4, North River. 

(). Do you know whether or not every bag of cerealine that was 
delivered on Mr. Kiefer’s wagons from your warehouse was in- 
spected ? 

A. Yes. sir: it was inspected by the New York board of inspect- 

ors of the produce exchange; it was the old board; they have since 
changed. Sometimes I was and sometimes I wasn’t present at the 
inspection ; | wasn’t around when the inspectors were there always; 
I couldn’t say that every bag was inspected. I wasn't around every 
place, of course. 
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Counsel for plaintiff moves to strike this out. 
Court held that he may prove that he gave orders to have them 
inspected. 
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(). Did you order an inspection of those goods ? 
A. I didn’t order it; the house ordered it. 


Counsel for plaintiff moves to strike out this aliswer 
(Counsel for defendants consents. 


Q. What do you know about the inspection yourself? 

A. Well, I know pretty near about that grade of goods ; sometimes 
the inspectors 

©. What do you know’? 

Those that were in the store—we had orders not to let a bag 
go out until they were inspected ; and they didn’t go out; had those 
orders from QO. O. Bennett. 

. And did you give those orders to the inspectors ? 

A. Yes, sir; and the inspectors came there for that purpose. | 
was present at some of these inspections; they found damaged goods 
when I was present, and they were thrown to one side; the goods 
that Mr. Kiefer got were passed by the inspectors as sound goods; | 
know it of my own knowledge. I know about the damaged goods 

that were sold to Ochs & Lehund:; it was on the last, 
102. when the inspectors had gone through, and all the goods 

were taken out, and there were some—well, I wouldn't be 
positive, but I think it was in the neighborhood of from one thou- 
sand to eighteen or nineteen hundre d—bags that were damaged ; they 
were stored at 45 Water street. I was going to say I took a sample 
over to Ochs & Lehund, like one of those yellow sample boxes, and 
[ asked him if he could use that; he looked at it and told me that 
he could use it; so I came over to the office the next day, and Mr. 
Gent was there then, and I told Mr. Gent 

Then what did you do? 

A. I took him a sample over and he said he could use it. I told 
him they were damaged ; | told himif he could use those goods he 
could have them ata reduced price, because they were going to be 
sold to feedmen and he might as well have the advantage ; I| told 
him I would send him over ten bags and he needn’t pay the firm 
anything for them if they weren’t good, so I sent him the ten bags 
and he sent for another load or two loads. I sent them over, ana 
some time afterwards I heard <a ‘re was trouble; he couldn't use the 
goods; that is all I know about it; he never sent them back to my 
warehouse. 


Qn cross-examination by counsel for plaintiff he testified as fol- 
lows: 


Q. Did you tell him on that occasion that the only difference be- 
tween that article and the good eerealine was simply that it Was a 
little off color ? 

A. Yes, sir; I told him it was not as light as the other; I told 
him that it was damaged, moe sound; told him if he could use it he 
could have the benefit of it; he did not buy it of myself. 

Q. What was the rated ince of the meal or cerealine that was 
condemned ? 


The life is out of it; it is off color and hasn’t got that crisp 
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feeling into it; if it is damaged that way there is lumps into it; 
the moisture will stick them together and flatten them out and stick 

them together; never saw a bag of condemned meal without 
103 lumps somewhere; if it wasn’t from wet it was from heat; 

all that wasn’t lumpy was passed by the inspectors; none of 
the mea! was condemned by the inspectors unless it was lumpy. 
When it came to that stage you could smell it a trifle, according to 
what stage of fermenting it was in. About two thousand bags were 
condemned in 1883, previous to July 2d, for having lumps in them, 
and they came in my place from time to time and in different ears. 
Damaged goods we took into the store and sifted it; then we put it 
in bags; had to spread it on the floor and dry it and air it, so as to 
sieve it, and we let il lie there over night. The object of spreading 
it over the floor is because it wouldn’t pay to take one bag by one 
and take it out and sift it and then put it back again. We quite 
often cut open the bag, take out what is wet—there wouldn’t be half 
a pint, maybe—tie up the balance, and send it out to a brewer 

Q. Was that your custom in 1885? 

A. Yes, sir; we always do it; do it now. 

(). When you find a bag wet you take it out, tie it up, and send 
out the balance; of course, vou don’t know how long the meal has 
been wet? 

A. Yes, sir 

(). Do you” 

A Yes, sir. 

(). Hlow are you able to tell? 

A. By its being wet. 

Q. Is that the only way you can tell ? 

A. Yes, sir; I can tell by its being wet. If it is wet a week it 
isn’t drv, and after that if it is wet longer than a week 1f it lies in 
a dry place it will dry out and leave that round lump where it got 
wet discolored, dark, and vou can take that out and throw it away 
and the rest is just as good as before that wet spot was in. I did 
this before June and July, 1885 

Q. And you did it then, did you, too? 

A. July, August, I think ; then is when we did what the inspector 
picked out; it was in August or July, around there, that we sifted 

it; we sifted what they didn’t pass. In June and July, 1883, we 
104 opened bags, took out the wet part, and tied up the balance 

and sent it to customers. The inspectors have passed it after 
that was done. I found this cerealine warm; when it is damaged 
it heats. I want you to understand I[ didn’t take lumps out of that. 
When cerealine is damaged it heats, unless it 1s a fresh wet and you 
take it out before it is fermented. If cerealine gets wet and remains 
wet it will ferment, and ferment is heat. I will swear that I saw de- 
livered to Brown out of that store in the neighborhood of one thou- 
sand bags of damaged goods. We also delivered some damaged 


goods to Travers. 1am carrying on the business of cooper at No. 


37 Water street; | am making a living at it; I am doing about as 
much business as any of them there, and was doing in 1583. I su- 
perintended the cooperage business myself. My cooperage shop 1s 
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37 Water street and the warehouse is 43 Water street, the next block. 
Pier 4 is about five or six minutes’ walk from my cooperage shop ; 
plier 1 is nearer. 

(). Were you in the habit of giving personal attention to every- 
thing that went on at pier 4 and pier 1 and 43 Water street and 
Your cooperage shop, too ” 

A. I wasn’t in all places at once. I was not running from one to 
the other all the time. I used to leave home and go over to my 
cooper shop at seven o'clock. | spent most of my time during the 
day where | had work to attend to. If 1 wascalled to pier 4 [ went. 
[had a man by the name of Huntin charge of 45; his duties were 
to help work and help deliver goods; when these goods were in 45 
[ didn’t have 15; [ relet it; [ did not have it when the goods went 
In; no one in particular was in charge of the pier. The paper I 
have been testify 1thge from is—I went round to Gaff, Grent & Thomas 
and asked them to give me a statement of what Mr. Kiefer got so | 
could see from the books; I checked it off by that; that paper is not 

In my handwriting; it is in. the handwriting of that man In 
105 Gaff, Gent & Thomas’ office. Those damaged goods were 
sold to two or three men all ina buneh; Travers & Brown 
had them; I delivered to Travers; there was also a little lot that I 
took over to Ochs & Lehund; [ think there was another party; I 
don’t remember his name; it wasn’t a very large lot he had; they 
were sold for feed and we delivered them there, and the orders was 
drawn out that way; that we sent out we put in new burlap bags 
we got off Bradlev & Kurtz. I pretend to say that Kiefer did not 
get any goods but thirty bags of meal from 48 Water street ; I said 
some cerealine, but | made a mistake; Iam testifying from a book ; 
| looked over this afterwards ; some of the book is in my handwrit- 
Ing, some of it in others. I was present when the meal from 45 was 
delivered to Kiefer; [ couldn't say who was thedriver; there is dif- 
ferent ones comes there every day; [ can’t remember Kiefer’s driver; 
[ testify from recollection that it was meal and not cerealine that 
was delivered to Kiefer. : 

(). And not from your books, but as a matter of recollection ? 

A. Well, I can’t recollect; no, sir: we have the orders there and 
they are posted; that is what we go by; this meal I speak of is ce- 
realine meal, and the difference between that and cerealine is that 
the meal is fine. I haven’t got my books here with me; it is a de- 
livery book, and I haven’t got it here with me. 

Redirect by defendants’ counsel : 
By Mr. Puearsus: 

Q. You say you compared that statement with your books and 
checked it off and found it correct; it agreed with your books? 

A. Yes, sir; what come out of 43 Water street. Mr. Travers and 
Mr. Bowen had no connection with lager beer breweries. I wouldn’t 
be positive that my receipts showed that they were sold to them for 
feed, but they were sold without any mark on the bags; there was 
no diamond C on the bags; they were new bags and had for the 
purpose of packing thuse goods in. 
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L0G Dr. Anton Scuwarz, being duly sworn and examined as a 
witness for the defendants, testifies: 

(). What is your business? 

A. Iam a chemist, consulting brewer, and publishing a brewers’ 
paper. | have been in that business about over twenty years; In 
this country, seventeen. I have been located in this vicinity seven- 
teen years, during the whole of my residence in thiscountry. [am 
acquainted with the general conduct and management of a lager 
beer brewery, and also acquainted with the constituent elements of 
lager beer. Lager beer consists of alcohol, extract and water, and 
properly of yeast too; some yeast isin most all lager beer. 

(). Extract of wheat ? 

A. Extract consists of what we call generally the sugar, album- 
inoids, dextrine, salts. That is what we say is extracts in the beer. 

(). What are those elements made from? 

A. They are made from beer wort, and that is made of malt and 
any other saccharine matter. The proportion of those elements in 
lager beer differ. They have got lager beer that contains about 
three and four per cent. of «leohel and four and five per cent. of 
extract; and then there is about three and a half per cent. of 
alcohol and about five and six per cent. of extract. We generally 
inake lager beer out of malt and some other substitute—what we 
call generally—for malt, and that is corn goods, rice, or any other 
raw material. Malt is made out of barley. The first step you have 
to take is to steep the barley, to put the barley in a steeping tank in 
water and leave it there for about forty-eight to fifty-two hours, 
sometimes more, until it gets soft; and from there you bring it on 
the malting floor and let it grow. After it is grown to u certain 
extent, then stop the crowing process by bring the barley to a kiln 
and make it dry. The heat stops the growing process; and from 
there we take it to the storage room and deliver it to the brewers: 
then itis malt. In brewing lager beer we either put in all malt or 
a certain proportion of raw meal; we put in three-quarters portion 
of malt and one-quarter portion of cerealine or any other corn 
goods, or rice, orany other material—any raw material that contains 
starch. 

Q. What is the first thing you do to make your lager ? 

A. I have to go along and make a mash; todo that | take the 
water and heat it to a certain degree, and take the raw material and 
heat that to a certain degree to bring on a conversion of. the 

starch, because malt as well as raw material contains starch ; 
107 and we have to convert the starch into sugar. We convert 

the starch into dextrine, and the dextrine into malt. This, 
in the malting process, is developed into a certain substance called 
diastase; and that diastase or albuminoid has a power to convert 
the starch at a certain temperature into dextrine, or into sugar or 
malt; and we are going on by mashing that at certain tempera- 
tures because when we take it too high a temperature the diastase 
would get killed—wouldn’t work—and we wouldn’t get no sugar or 
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dextrine into the beer; so we have got certain temperatures at 
which to mash. 

Mr. Tracy: What hasall this to do with this case ? 

(). What is the operation of the brewer in order to convert that 
starch into sugar ” 

A. Jo take a certain proportion of malt and take the right tem- 
peratures to have that conversion—all the starch converted into sugar 
and dextrine—he has to have the right temperature. The right tem- 
perature to convert the starch into sugar is between 122 and 160 
Fah. After that is done the brewer takes off his beer wort; the beer 
wort consists then of the extract of malt, of dextrine, malts, Salts, 
and albumenoid, which exist in the malt. Irom these he brings 
that beer wort into his kettle. In that work, if the brewer hasn't 
succeeded in dissolving all his starch he will have some starch in 
his beer wort. 

(. How would that show itself? 

A. The beer runs off in a very cloudy condition, and the starch 
wouldn’t ferment at all; it remains always and makes the beer 
cloudy, and wouldn’t be eliminated by-any means of refining or 
any process. ‘The brewer at that stage in his brewing ought to dis- 
cover the imperfection in his lager beer. They have certain 
methods by the reaction of which he could detect it; that reagent Is 
iodine ; there is nothing else; a microscopic investigation will show 
it. After the beer wort is in the kettle he puts hops to the beer and 
boils the beer for two or three hours, more or less, The object of 
putting the hops in there is to give the beer a certain bitter taste, to 
work as a tonic; and the tannic acid—there is not much in that—it 
works by operating on certain elements in the beer wort and _ pre- 
cipitates it; afterwards it boils down to a certain degree by the 
saccharonometer; then he draws the beer off—the hop beer from his 
kettle—and boils it; some boil it thirteen, fourteen, or fifteen hours, 
and some only twelve, and from there it has to be cooled down to a 
very low degree, generally to about 4 or 5 degrees. In order to cool 

his wort, the brewer takes it to what we call surface coolers— 
108 large tanks standing mostly on the tops of the buildings. 

He has to lower the temperature by giving it access to the 
cold air; but the brewers know the danger of leaving that beer in, 
so he only leaves it an hour and a half or two hours; and from 
there he moves the beer into an artificial cooling apparatus and cools 
the beer there by means of ice water, or lately by means of a large 
refrigerating machine with ammonia. 

Q. In that beer-cooling apparatus, at what temperature will the 
beer be affected at that time ” 

A. It could be affected at any temperature when the air is not 
pure. : 

Q. The air must be pure in the first place ? 

A. It would be affected at any temperature. 

Q. How would the beer be affected by the uncleanliness of the 


cellars ? 


ee 
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A. Any way; at any temperature it would be affected—damaged 
entirely. 

Q. What is the maximum and minimum temperature at which 
beer will remain in good condition during that time after it is in 
the cellar ? } 

A. Before I put it in the cellar I have to ferment it. 

The witness here stated that beer was raised to a boiling heat by 
being boiled for three or four hours in a kettle; some people have 
an iron kettle. This is done to concentrate the beer and make it 
heavier; in other words, it is boiled down; then we put in hops to 
extract the bitter tonic and impart it to the beer; then by boiling 
we precipitate certain albuminoids in the beer itself; this is what 
the brewer calls making beer wort. If the albuminoids were not 
eliminated they would in a general way produce cloudiness in the 
beer; if they remain in the beer they become nourishment for the 
yeast, and also furnish nourishing qualities for the beer itself. 

After boiling, the beer is cooled down to a very low temperature. 
The fermentation may be higher in ale than in beer, and we call it 
low fermentation in lager beer and high fermentation in ale. The 
temperature should not exceed 4} to 5} degrees Reaumur to cool it 
down when you bring it to the fermentation process; that is about 
41 degrees Fahrenheit. 

The, cooling process is necessary in making lager beer. If the 
temperature should be higher than we have given, it would work 

too fast and the yeast would not be in good condition, and 
109 the beer might be salable but not as good; but it would not 

produce any visible effect at the commencement of this fer- 
mentation. After the beer leaves this stage it is conducted into the 
fermenting tub, which usually contains from 40 to 60 barrels ; some 
fermenting tubs contain 80 barrels of beer. ‘They are situated in 
what we call the fermenting-room. This fermenting-room is not in 
the cellar proper, although it is a kind of a cellar, and has got to be 
kept very cool and contain very pure air. It must be well venti- 
lated and must be kept in strictly good condition, so that the air 
will be very pure, and clean. The temperature of the room should be 
kept low, but Ido not place so much reliance upon that, since we 
have cooling appliances in the fermenting-room apart from the 
temperature in the room itself. This apparatus should be in each 
and every tub, independent of the temperature in the fermenting 
room. The temperature should be 44 to 5 Reaumur. This should 
be the temperature of the yeast before it is given into the fermenting 
tub—that is, the beer should be cooled down to that degree when 
we are making lager beer. 

This cooling process is ordinarily carried on before it goes into 
the fermenting tub, after being brought into a surface cooler, which 
is situated usually at the top of the building, where there is cool 
air and a cool draught. It is further cooled down by the medium 
of ice water surrounding the pipes, and lately we have machines by 
which the beer is cooled by ammonia. It is taken directly from 
this cooling process to the fermenting tub. 

In the fermenting tub the yeast is given to the beer and fermen- 
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tation sets in. We call it fermeutation because it has to be produced 
by a ferment, and in lager beer that is beer yeast. 

The principal thing to make good, clear beer is good, clear, pure 
yeast itself. As soon as the brewer has any other substance in. his 
veast he cannot carry on good fermentation and cannot make good 
beer. The principal thing in brewing is the yeast. It is so subtle 
and sensitive a body that the brewer has to take the utmost care. 
Every little speck contains about 2,500 yeast ceils. You can 
lm: gine the power yeast has to produce fermentation when a pound 

of beer yeast contains about twe nty- tive millions of yeast cells. 
110 (. Will mold spoil the beer? 
A. Mold in the yeast wil! spoil beer, but not mold in the 
malt. 

(. Will*the yeast that is made of cerealine hops spoil the beer or 
hurt it? 

A. No; it will not; as long as the yeast is sound. 

(). Will cerealine hurt the beer when mingled with the malt in 
the mash tub? 

A. It will never spoil beer. 

(). Will cerealine, even if bad cerealine, spoil it ? 

A. I think not. I don’t think bad cerealine will eyen spoil it. 
There is no sugar in cerealine. If the mashing process is not carried 
on ina right way and you gain more starch than is necessary—you 
should not gain any such starch from malt or cerealine, but by the 
mashing process sometimes the temperature is not right in the mash 
tub; this will spoil beer. If seventy-five per cent. of cerealine was 
lumpy it would only hurt the beer wort, notthe beer. It can easily 
be detected by the smell of the beer wort or by examination of malt 
itself. ‘These lumps if taken out the remainder couldn’t hurt the 
beer itself. ‘Taking the process in the fermenting tub, in the vatting 
process, when | gain too much starch in my beer, so that the starch 

cannot be taken, but in the boiling of the beer with hops it remains 
always in the beer and makes the Deer cloudy, when I do not make 
u correct mashing process, because in the cerealine there is nothing 
but starch and very littl sugar. The only test a brewer can make 
whether he has taken all the starch out in the conversion is lodine. 
‘“ Diastase ” separates and forms the starch into sugar 

There is another chemical element in cerealine Sadie starch and 
sugar. Albuminoids, about between 8 and 11 per cent.; cerealine 
when it isin such dry condition—I think all cerealine should remain 
for years and years without changing its quality. Well, ordinary 
heating you have to take into consideration, and you have to take 
into consideration what kind of water it is; if it is a pure, clean 
water there would be no chemical change whatever. Bacteria pro- 
duces the chemical change. Bacteria is a plant, but we do not know 
where that plant comes from, but we see it every day. Simple cold 
water would not hurt cerealine. If you should apply heat and pure 
distilled water it could not produce any change, but if you come to 
avery high heat it will change its qualities. If the water is impure 

it will produce a chemical change; if it has been wetted (the 
111 ~—cerealine) this can easily be detected by one who has a good 


_ 


RACHEL 8. GAFF ET AL. VS. HENRY KIEFER. 4 


smell; it is decomposed—injured. The surrounding conditions 
of the cellar in the fermenting-room to make good beer is pure 
air; this is the main thing at a low temperature. I mentioned be- 
fore that we have got apparatus to cool the beer in the fermenting 
tub itself. With a brewer that has that apparatus it is indifferent 
whether the temperature ip the fermenting-room itself 1s a degree 
or two higher, but in the fermenting-room there is generaliy a low 
temperature, at between 28 and 41 Fahrenheit—3 to 4 or 5 Reaumur. 
Beer is injured during the. fermentation and mostly during the 
storage time. All beer this is true of. You don’t understand tie 
whole process of beer-making, because it has to remain in the fer- 
menting tubs from 12 to 18 days until the main fermentation is 
over, and during that time the beer sometimes comes in contact 
with foul airand gets spoiled in the fermenting:room and gets a bad 
smell. It remains there in the fermenting tub sometimes 2 weeks, 
und sixteen or eighteen days. As 1 said before, the foul air in the 
fermenting-room—that is, foul air and bacteria in the air, millions 
and millions of bacteria in the air—and bacteria gets in the beer 
and spoils it. As I said before, the foul airin the fermenting-room— 
that is, foul air and bacteria in the air; we do not believe in spoil- 
ing by oxidation any more, but we prove that the souring of beer 
takes place by the influence of bacteria; uncleanliness in the room 
and taint in the air absorbs this from too much heat. It wants 
good ventilation and wants to be clean, because cleanliness in a 
brewery is a supremne law. Ido not‘care if a brewer is competent 
to brew; he must be strictly clean also, and then he will save his 
beer by good air in the cellars. The tests made to the beer wort is 
a simple iodine test ; take iodine dissolved in a little water and give it 
acolor like Rhine wine, and then take 2 or3 tubs with the beer wort 
in and apply the iodine test; if it gives a blue color then we are 
sure it has starch in it; and every brewer not using raw meal, 
such as corn, has to make such a test so as to be sure whether there 
isany starch in the beer. There is no other chemical test, but the 
beer will run off cloudy. If the starch is left the beer will run off 
in a cloudy state. That is taken out from the malt and remains in 
the beer wort. It is not converted into dextrine and sugar. 
The conversion takes place by diastase and the heat in mashing. 
Diastase is a substance produced during the maling process 
in barley, and has the power only by its presence in what we 

call the wort as a converter in starch. We say that 
112 about one part of diastase can convert about 2,000 parts of 

starch into dextrine and sugar, but taking too high a tem- 
perature in the mashing and you destroy the power of the diastase ; 
it would work no more as a converter. Dhastase is not visible to the 
naked eye. No brewer could know that it was diastase any more. 
He had to know that it was there, but he couldn't see it. He ought 
to ascertain it by observing the power of the diastase in converting 
starch into dextrine and sugar. Hecouldn’t see albuminoids in the 
beer and he couldn't see salt in the mash. it would require experi- 
ence and science to understand how to preserve the conditions cor- 
rectly. 
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When a brewer or anybody else asks me to State the cause of the 
cloudiness of a glass of beer or any beer, why, I wouldn’t go and 
make a chemical analysis. The chemical analysis shows the amount 
of alcohol] and extract and water there is in beer, and albumen, but 
it don’t account for the cloudiness. The only way I have to do to 
know what causes the cloudiness is to make a microscopical investi- 
gation. Only by the microscope can | find out what causes the 
cloudiness. From the beer itself and entirely independent from 
chemical analysis and entirely independendent from the malt 
which was used in the manufacture of beer I couldn’t tell from 
being told what was used what made it cloudy. Sometimes it hap- 
pens—once in a 1,000 times—that the hop kreisin makes it cloudy— 
that is, ten thousand times, once—that is, some extract of the hop 
makes the beer cloudy. Yeast is the main thing that clouds beer. 
I can’t tell when I see beer what makes it cloudy. If you were to 
tell me here is malt, cerealine, hops, water, etc., and out of that beer 
is made, if this is all that went into the beer, I couldun’t tell you 
what made it cloudy. Albumen is contained in the malt and in 
cerealine. It is made from the materials. No brewer or chemist can 
make beer yeast out of cerealine without malt. I have to use the 
beer veast in good and sound condition. When I know it is pure, 
the original beer yeast is good, and when afterwards I see it is bad 
then I can’t sav if it was in a bad condition from the malt or cere- 
aline. The analysis would not tell. The microscope might tell the 
cause of it. I could not find out what caused it by looking at the 
materials. 

(). Were you called upon at any time in 1884 to analyze and ex- 
amine beer that come from Kiefer’s brewery ? 

Counsel for plaintiff objects; objection overruled ; exception. 


113 I made a microscopical analysis of beer from Kiefer’s brew- 

ery in November, 1884. It was brought me by my son in 
the end of November last year at my laboratory, in New York, at 
202 Worth St. We were asked to do this by an insurance company. 
[ madea microscopical investigation of all the beers brought by — son 
and labeled with the different vats of Kiefer’s brewery. I found the 
beer full of bad yeast; had a bad smell and taste. I found that in 
10 or 11 beers. 


by the Court: 

Q. Do you know merchantable beer when you see it ? 

A. Yes. This was not. It was injurious to the health. 

Plaintiff's counsel moved to strike out last sentence; granted. 

This examination was made in writing dictated partly by me and 
partly by my son. This was sent from my office. I have a letter- 
press copy. 

Counsel for defendants offers letter-press copy. 

Counsel for plaintiff objected. 


(W itness continues:) The letter-press copy is here in court. I didn’t 
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send it to defendants. They had nothing to do with it. I sent to 
Mr. Pitcher. He is, ] think, a representative of insurance company, 
the German-American. It was after the fire in Kiefer’s brewery. 


Counsel for defendants offered to read report to the jury. 

Counsel for plaintiff objected; objection sustained; to which 
ruling counsel for defendants duly excepted. 

(Witness continued: 1) am acquainted with brewers around New 
York and Brooklyn who use cerealine. 

Counsel for defendants called for the production of the revenue 
books, and I also desire to have the bills from my clients to the 
plaintiff between May 25 to July 3, 1883, including the last lot. I 
also desire to make another offer. Wehave in court here the journal 
and ledger of this firm kept at the office, No. 1 Front street. Wehave 

the person here, | believe, in whose handwriting the books 
114 were kept. The journal is, as I understand it, the book of 

original entry, but perhaps some entries may be successfully 
objected to on the grounds of different handwriting, but this book 
contains the summary of ail the goods suld, prices received, the par- 
ties to whom sold, and the whole record is down here, and I now 
tender these books to the gentlemen for examination and offer them 
for admission In evidence. 

On cross-examination (by plaintiff's counsel) he testified : 


Starch is one of the chemical constituents of corn, varying be- 
tween 68 and 72 per cent. Then besides this there are salts and 
water and albuminoids. Albuminoids vary from 6 to 12 per cent., 
and there is left the husk; that is all. Starch and albuminoids are 
the principal ingredients. In ordinarily dried corn the water 1n it is 
from 7 to 12 per cent. Cerealine, after the heating process, absorbs 
water again by its own-force of attraction. I ean’t tell what per cent 
How much it absorbs I couldn't tell. We could dry cerealine down 
so that it wouldn’t contain more than 4 per cent. of water, and then 
if we leave it in a damp place it will come up as high as ten or twelve 
per cent. again. In a very damp place | couldn't say whether it 
would go higher than this or not; I haven't tried it. The absorp- 
tion by its own force will depend on the length of time you leave it, 
and it depends on the moisture of the air, and there are too many 
conditions and circumstances to say about that. The extent that it 
will absorb water depends on the length of time it is left and the 
condition of the air. The dampness of the air will start a kind of 
fermentation. We call now nearly all processes fermentation. It 
isn’t an alcoholic fermentation. ‘There are various kinds of fermen- 
tation. ‘There is an alcoholic fermentation and a foul fermentation, 
as it is called, and then there is a bacteria fermentation and a wine 
fermentation and a beer fermentation and a self fermentation. A foul 
fermentation is produced by bacteria ferment. It leads to a decay 
and a bad smell. Fermentation is decay and decomposition. Fer- 
mentation is not the death or dying strugyle of live grain, as it forms 
new life; it is decomposition of the original starch and all that, so 
we cannot call it death ; it is decomposition, and this fermentation 
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once started in a quantity of meal it will continue to progress unless 
stopped, and it will go on into decay. Albuminoids give the yeast 
the right nourishment. They form in the yeast cell what we call 
protoplastn and diastase. All the albuminoids remaining in 
115 the beer give the nourishing qualities to it. From a good 
beer you must have good yeast, and in starting a new tub 
you will have to put yeast in to start with. When the yeast is good 
we get it out of the tub and use it for the next one and keep on so 
using over and over again, but deleterious substances getting into the 
yeast tends to injure it, and the longer you use it the worse the yeast 
will get. I wouldn’t say it was slightly affected in the beginning 
| always suppose it is good yeast for the first time, but sometimes | 
take yeast from another tub and it is bad. A brewer shouldn’t use 
bad yeast. If the veast begins to be injured the oftener you use it 
with the same deleterious substance in it it will grow worse and 
worse, and with the same effect on the beer until the beer comes to 
be destroved. Now, cerealine isn’t malt, but it is a substitute for 
malt. When I say malt I mean barley malt. Cerealine is made of 
corn, and of course is not malt, but is a substitute for barley malt. 
ln brewing beer no maltster would take frost-bitten barley to make 
malt out of. (Answer reiterated.) 

| said before that frost-bitten barley or corn—the germ itself—is 
suffering by that, and in making malt out of barley I explained to 
the jury yesterday that the germ isn’t there in frost-bitten barley, 
Lut in making cerealine from corn the germ is taken entirely away. 
You don’t use frost-bitten corn for seed; no farmer would take it, 
and no maltster would think of taking frost-bitten barley to make 
malt of. 

Witness is here handed advertisement of malt and cerealine and 
is asked if it does not contain chemical analyses of the two, in an- 
swer to which he said the counsel could refer to Prof. Doremus’ an- 
alysis, as he was not responsible for that. Ido not doubt its accuracy, 
but the analysis that Prof. Doremus made he can more easily explain 
himself. 

Here counsel, assuming Prof. Doremus’ analysis to be correct, 
asks witness to read it. 

Counsel for defendants objects to witness reading it. 

Whereupon counsel for plaintiff reads in evidence the analysis 
above referred to, contained in the Brewers’ Journal. Analysis is 
marked Defendants’ “ Exhibit No. 1.” 
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116 Exuipirt No. 1. 


BELLEVUE HospitaAL MEDICAL COLLEGR, 
New York, March 29th, 1882. 


Messrs. Gaff, Gent & Thomas. 

GIENTLEMEN: At your request an analysis of the product “ cereal- 
ine,’ of which you are the manufacturers, was made in order to 
determine its value as an article for brewers’ uses. 


‘ Cerealine.’ 
kiln-d ried 


= 

. = 

a a i 
Soluble starch, dextrine, gum, & sugar....-.-.-. 6482 7.0 
a eee 6.782 10.8 
PO ELE A BO Eh I IE LIE 11.375 104 
OEE Cs Pipers 6% A OEE CE BE BEN SR EON RE 0.396 2.4 
Ash  OMebeGbeae be eee Semawee Bnet Gm wee ee 0.202 y by 
Torrefaction products -.......---- Re Teer ine eS 18 
a a i ee 
LOOLOO0 LOO 
117 From this tabulated statement it will be seen that “ cereal 


ine” compares favorably with pale kiln-dried malt. 

It excels mait in the quantity of starch. 

In the process of manufacturing corn into “cerealine” it is sub- 
jected to the action of steam and subsequently to heat, which 
converts a portion of the starch into soluble starch and dextrine, 
leaving the remainder, viz., the unaltered starch, in a flaky con- 
dition, so that when treated with water, as a large surface is exposed, 
it readily dissolves. 

The “ cerealine” forms a perfect paste with water at 145° Fah’t; 
hence it may be directly introduced into the“ mash ” with the malt 
meal and there be readily & completely acted on by the “ dias- 
tase.” 

“ Cerealine”’ exceeds maltin the quantity of the albuminoid princi- 
ples, which not only aid in the fermenting process, but confer 
highly nutritive — to beer or ale. 

The almost entire absence of oli is a most important feature 

which must commend the “ cerealine”’ to brewers. 
118 The ash of the “ cerealine” consists mostly of soluble salts, 
viz., the phosphates, there being nearly 50 per cent. of phos- 
phoric acid. 
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The presence of these salts adds to the value of the beer or ale. 
Thus all the nutritive ingredients which these beverages derive 
from malt may also be obtained from “ cerealine” and without 
necessitating any change of importance either in apparatus or 
method of manufacture 

[ have the honor to remain your obedient servant, 

R. OGDEN DOREMUS, M. D., LL.D., 

Prof. of Chemistry & Toxicology in“ Bellevue Hospital Medical Col- 
lege” & Prof. of Chemistry & Physics in “ College of City of New 
York.” 


119 (Witness continued :) Kiln-dried meal. In this the pro- 

fessor supposes that entirely, that this meal hasn't any water ; 
but regular malt contains between 6 to 10 per cent. of water. ‘These 
two products referred to are produced by the high heat in the kiln. 
The beer that was brought to me to be analyzed, in about fourteen 
bottles, every bottle was analyzed by my son, but the microscopical 
analysis I made myself; it was different in each bottle and it was 
reported upon. 


Dr. R. OapEN Doremus, being duly sworn and examined for the 
defendants, testified : 


[ am a professor of chemistry in Bellevue Medical College and in 
the College of City of New York. 


(Counsel for plaintiff here said that it was unnecessary to prove 
the professor's qualifications.) 


(Continues:) | made this analysis (referring to the Defendants’ 
Exhibit No. 1, in Brewers’ Journal) and it is a correct copy of it. 

May I say a word in answer to the use of the term “element?” 
By this question I suppose you mean the substances. I see the point 
that you aimat. It is that in the barley you have these bodies 
which are called albuminoids in the germ. (Witness here goes to a 
chart.) On this chart is a grain of wheat, which is very like barley, 
Here are the white cdats, the gray ones, and the next coats, and the 
next coat, and then the outside, and here is a little germ. Now, 
when [ analyze the barley malt I find this gerra yields me the albu- 
minoids. If I take the corn from whence this has been extracted 
[ find through the tissue of the corn, even after the outer coat has 
been removed, still the albuminoid bodies, but they are not arranged 
or grouped as the germ is, which is prepared for the development 
and the growth of the rootlet and of the little particle that is to come 
to the air and is to nourish the plant. When the barley is warmed, 
after being moistened, that little germ begins to grow, and that con- 
tains the albuminoid substances. Now, in the analysis that has 
been read the albuminoid bodies in the corn are spoken of; they 
are not this germ; that has been abstracted: but still, in with the 
starch which ts here we have these albuminoid bodies, but they 
never could develop—could never grow a plant. The vital point, if 
[ may say so, has been abstracted. 


iti. ae 
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By the Court: 


Q. In the barley the albuminoids are in the germ, while in the 
corn they are not found there? 

A. No, sir; but, like a wise father, the parent has given to this 
little body his support in early life, in the starch, out of which he 
feeds, and from that are formed the albuminoids; and when the 
barley is moistened and kept at a certain temperature then that 

growth begins, at the sacrifice of this starch; the starch be- 
120 ~=gins to change; whereas in the corn the albuminovid sub- 

stances are not from the germ, but from the tissue. A com- 
petent brewer could tell, when the beer wort is drawn from the mash 
tub, whether thus far this brewing had been successful or not. If it 
had not been successful it(the beer) would lack clearness. It would 
be more or less foggy and cloudy,and, as Schwarz has spoken, there 
would be substances there which a good brewer would know were 
abnormal—not proper—and if the beer was objectionable of course 
he shouldn’t go on brewing such. A lager beer cellar should not be 
as high as 6° Reaumur, but at ahout 4°—sometimes a little lower 
than that—that is, about 35° to 41° Fahrenheit seale. Very great 
care is taken in good breweries to obtain this low temperature and 
enormous amounts of money are expended upon it. The effect on 
beer at an improper temperature is that the fermentation goes on In 
an abnormal way and the effect would be to spoil it. 


Mr. Tracy objects to a question about unclean cellars, but witness 
Says: 


[Impurities in the air will injurethe beer. It is exceedingly sensi- 
tive to the action of these germs that are constantly floating in the 
air, and the cellars should be well ventilated and thoroughly puri- 
fied. I am not a professional brewer, but I have made analyses of 
beer for the last thirty years. 


Henry Exias, being duly sworn and examined as a witness for 
the defendants, testifies : 


[ am a brewer and know Mr. Gent and have been in the habit of 
buying goods from them. I bought from them from April 4 to July 
8S, 1S83, cerealine. | 

(J. Is the paper I now hand you, and which you have produced, 
a bill for cerealine by Gaff, Gent & Thomas, April 4, 1885? 

A. Yes. 

The bill is offered in evidence. 

Q. State the dates and amounts of cerealine bought by you from 
Gaff, Gent & Thomas from April 4, 1883, to July 5, 1883. 

(Objected to as immaterial and irrelevant. Objection overruled ; 
plaintiff excepts. ) 

Witness continues: I bought, April 19th, 5,400 pounds; April 
21st, 7,200 pounds; May 2Ist, 12,600 pounds, and June 28, 29,775 
pounds, and I used these goods to manufacture lager beer. It made 
10—337 
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a good beer. I had been using these goods a number of years pre 
vious, Just us good. 


1? 1 on cross-examlnation by counsel for plamtiff he testified : 


rom May 21st to June 28th, during this short time, we did not 
buy any, but we bought again after that. According to this memo- 
randum we bought some cerealine from May 21st to June 28th. On 
the 21st of May—the next is the 21st also—we bought two lots; the 
next date is June 28. Wesent no cerealine back and used all we 
bought 


Max Scuwarkz, being duly sworn and examined as a witness for 
defendants, testifies : 


| am the son of Anton Schwarz. I recollect the circumstance of 
analyzing some beer at 202 Worth street. I remember the time and 
occasion. I took the beer to ny father for investigation. I got it 
from Mr. Kiefer’s brewery, the one he claimed burned. I went at 
Mr. Pitcher’s instanee. He is connected with the German-American 
Insurance Fire Company. I took fourteen samples—thirteen sam- 
ples out of different vats, and the fourteenth was the beer Mr. Kiefer 
was selling at the time. ‘The vats were in the cellar, and from ten 
| took thirteen samples, and the fourteenth I took from Mr. Kiefer’s 
saloon in the presence of his foreman. I took it to our laboratory 
at 202 Worth street. These were the samples analyzed, and I took 
the chemical part of the analysis. The question | had to answer 
was to get the amount of alcohol, extract, water, and acid in the 
beer, especially acetic acid. I made these analyses, and I found 
there was two to five per cent.; but I found that some of the sam- 
ples didn’t have any alcohol, but it was all converted into acetic acid. 
But in one sample 4 per cent. of it was acetic acid. This effect was 
to sour the beer. It was cloudy, and when we gave the beer tirne— 
about an hour—it formed a sediment and settled down. ‘The day I 
took the samples was 24th November, ISS4. There was a report of 
the chemical analysis; the copy is in our books; I have them bere 
in the court-room 


Counsel for detendants then offered the report made by the chem- 
ist as a part of “res gestx.” Although he conceded himself it was not 
competent evidence, he tendered it to the other side for the purpose 
of cross-examination., 


122 On cross-examination by plaintiff’s counsel he testifies: 

Yes, | took 15 samples out of 10 different vats in the cellar. Mr. 
Kiefer told me there had been a fire. It was at the request of the 
insurance men that I went there and got some beer to analyze. 

KE pwarpb C. Hazarp, being duly sworn and examined as a.witness 
for the defendants, testifies : 

[ am a wholesale grocer, and I know the firm of Gaff, Gent & 
Thomas; I have had business dealings with them. I purchased 
during the months of June and July, 1883, some cerealine. The ex- 
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act dates are: April 20th, 9,000 pounds; May 2d, 9,000 pounds; 
May 8th, 9,000 pounds; May 135th, 9,000 pounds; May l4th, 4,500 
pounds; May 19th, 4,500 pounds; May 21st, 9,000 pounds; May 
29th, 9,000 pounds; June 4th, 29,000 pounds; June 25th, 4,500 
pounds. That 1s all. I used this for cereal food. I examined it 
and packed it as a substitute for hominy. I had been using cereal- 
ine a number of years prior to this purchase, and there was no dif- 
ference in the quality between this lot and that previousiv used 
Yes; they were the same quality. I sold them to grocery stores. 
[ heard no complaint of their being bad. 

Here a juror asked witness if they came in bags marked dia- 


e 
** 


mond “C. 


A. What was packed in bags was marked “ Hazard’s Crushed In- 
dian.” When we bouglt it from Gaff, Gent & Thomas it was marked 
diamond C, 


On cross-examination by plaintiff's counsel he testified : 


| don’t know what particular store [ got the goods from nor what 
particular warehouse. ‘I simply looked at them and mader no other 
examination. This was the article (looking at a box of cerealine). 
We sold it as our own article.. This ts all I know. 


[lenny Kierer, recalled and further cross-examined by counsel 
for defendants, testified 


(). \W hereabouts is your brewery office? 


A. 138 Scholes street: that 1s, in Williamsburg, brooklyn, east- 
ern district. The cars run by there, and my house is next door to 
the brewery. These revenue books that I have produced here are 
the books for ISS2. ISS5. an | ISS4. and all the beer I manufactured 
during that time is entered In them. 


123 (The books were offered in evidence without objection). 


These books show the daily manufacture of my goods, and are 
sworn to as correct. 

Q. This voung beer that was made—say on the 28th of May— 
did you reach the process of finishing the young beer on the 28th of 
Mav? 

A. No, sir; nor would | reach the process of having some beer in 
the month of May. I manufactured voung beer in the month of 
Mav, as lam manufacturing beer all the time, and young beer is 
lager beer not over so many days old, and this beer I mixed with 
stock beer., Sometimes we used this young beer to lively up beer 
and sometimes not for a week, ten, or twelve days. It ran from the 
time we used old beer to liven up stock beer, and after 10 or 12 days 
it would run again. Say we made beer—and we used livening up 
beer sometimes, say 15 or 20 hogsheads that we would lively up at 
a time—in a 40-barrel hogshead we used from 7 to 8 barrels voung 
beer; this was done in 2 or 3 days. The young beer that we putin 
to liven old beer is from 50 to 60 hours old, and we call that kreisin. 
This and young beer are the same thing. It depends on size of 
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hogshead how many gallons were put in. I have a regular account 
for returned and rejected beer—the daily deliveries and returns. It 
is up home with my other vooks, and I will produce it with the 
others, if | am ordere!. I have no objection to producing them. | 
couldn’t tell the dates of the return of this beer without my books; 
but I think the months were the latter part of May, June, and July, 
although I wouldn’t be positive without my books. We turned this 
returned beer into the sewer directly after tasting it to see if it was 

good for anything. The revenue officers had nothing to do with the 

beer returned from customers, and I paid and lost the tax on it. I 

cannot tell the months exactly that this beer was returned, as I don't 
remember whether it commenced the latter part of Muay or the fore 

part of June. My book will show the names of drivers, but I don’t 

know whether it shows what customers the beer was returned from. 

| had a regular book-keeper for that book, but | did not charge the 

parties with the amount on my book; they paid no money for it, 

We had charged it but teok the goods back ; but when we first sold 

it, that we charged to them on our books and credited them when 

they returned it, and gave them other beer in place of it, 

124 which we made. Our books will show the amount sold, re- 

turned, and the day and date of same, and, I think, the name. 

The beer during three or four months in the summer of 1883 was 

about two hundred and sixty-five barrels. I don’t remember how 
much beer I was selling during the month of May. ‘The two hun- 
dred and sixty-five barrels that was returned was run into the gutter, 
and I made no effort tosell them for any purpose. I couldn’t return 
them to you. I knew that as soonas I saw the beer that it had been 
spoiled by the goods you had sold us. No, sir; I did not know that 
the goods | bought of you spoiled my beer. [learned first the goods 
[ bought of vou were spoiling my beer on the 2d or 3d of July ; my 

foreman told me, and that is the only way I knew it. I had notified 
Mr. Bennett in the fore part of June. At this time I knew I had bad 
beer. I was positive on the 2d day of July that it was your goods 
that spoiled my beer, but Lsupposed it was so before. 1 knew noth- 
ing else but your cerealine that would spoil our beer. Very early in 
June complaints began to come in about the beer from my custom- 
ers, and I thought it was your cerealine. I then sent for Mr. Ben- 
nett for the first time early in June; I don’t know what day. On 
the dd of July we made up our minds positively that it was your 
cerealine. [ then brought Mr. Bennett, showed him the cerealine, 
and told him he had ruined me. The first time I sent for him he 
said they (the firm) were responsible for the goods, and he refused to 
take it back. The revenue ran some other beer in the gutter. | 
was not compelled to call upon revenue in order to save the box, 
but we were compelled to call upon the revenue to have our num- 
ber of barrels correspond with the revenue and with the malt and 
the cerealine purchased. I had to account for all the materidl that 
was used and had to purchase and did purchase, Aas shown here by 
a certain number of barrels of beer each mouth, and that number of 
barrels of beer had to correspond with the quantity of material 

125. =| used. Our purchase books will show this. All the beer in 


"7 ee ee 
ree. 


RRO ee OD OSE 


Seeds 
oe 


nO ee ame 


RACHEL S. GAFF ET AL. VS. HENRY KIEFER. Vi 


my brewery is accounted for; but the beer that was returned 
did not have to be done in that way. You will find all but the 265 
barrels in that book and all that I sold also. The barrels returned 
are in my shop books, and the quantity and quality of material wil} 
be found in my material book, and | guess they are now in my pos- 
session. The books will show you how my trade corresponded during 
the months of June, July, August, Septem ber, and October, 1882, 
ISS35, 1S54. In the spring of 1883 I had a better trade than I did in 
the spring of 1882. Yes, sir; and I sold more beer up to the time 
the beer turned bad. I had a splendid trade in 1883. The trade in 
ISS4 was less than in 1883. In October there was 1,580 barrels de- 
stroyed by revenue officers and run intothe gutters, and 265 barrels 
returned within six months; but that isn’t shown in these books. 
The 1,750 and 750 barrels that was not included in either of these 
statements of spoiled beer was run in the sewer by che revenue. 
‘Tnis was done December 5, 1884. The fire in my brewery occurred 
on the Sth of October, 1884. I did not make proofs of loss myself ; 
a man by the name of Walton was acting for me, and made out the 
proofs of loss. Mr. Walton was an adjuster. -I can’t say whether 
the prools of loss were sworn to by ine or not; I don't remem ber. I 
did not myself claim a loss for the beer that was in the cellar at the 
time at full price and the claim was not in writing. I did not cause 
a claim to be made upon the insurance company tor this beer; Mr. 
Walton made it. Iteld Mr. Walton not to put in the loss about this 
bad beer. I don’t know whether | swore to it or not or whether | 
signed it. I am willing to tell all I know about the matter, and 
for this identical beer | made no claim for it, and I cannot tell you 
Whether the adjuster did or not. The claim has not been paid, 
though I have had a settlement with insurance company, but 
not for the beer. gyuve the insurance Co. a receipt for the 

money. 
126 This beer lay all the time in my cellar undisturbed until 

it was thrown in the gutter by revenue officers. My beer is 
not in the cellar at all, but in the storage room, and the storage room 
contained those tanks, and the beer was in tanks all the time clear 
up to January, 1885, standing in the storage rooms, and the tanks 
were closed. The storage rooms are my beer cellars Some of these 
tanks held 110, some 125 to 130 barrels, and bad never been drawn 
off until it was turned into the gutter. I want the jury to under- 
stund that this beer stood in wooden tanks from 1883 to 1885, in my 
beer cellar, without being drawn off by anybody for any purpose 
whatever. About the fire: It was outside of that, in the rear of the 
building, and didn’t burn in there at all, so far as I know, nor was 
there a fire in the cellar at anytime. ‘There are three storage rooms, 
one on top of the other, and these tanks were stored in two different 
rooms—in number twenty, in both rooms—and the revenue officer 
ran it all off—that is, all of that that was bad. As we had other 
beer in there that wasn’t bad, how much I don’t know, and my 
books won’t show how much beer was in one storage room, but it 
would tell me how much was in the bulk at the end of the month. 
That Government book will certainly show the total amount of beer 
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on hand from that source on the Ist day of Decem ber, 1SS4, but Th 
for one day, and it charges the quantity that you manufactured 
every day, and it will show the total amount I had on hand No- 
vember Ist, 1884. I can’t tell vou how many tanks of beer I had 
in all in my storehouse after running off the 1,750 barrels. I cer- 
tainly had beer — other places—in the fermenting-room and 
127 ~=vault cellars—and we have three or four vault cellars, and 
the storage rooms are on top of the cellars. On the Ist of 
December, 1884, there were 3,50215 barrels of beer, out of which the 
revenue — took 1,700 barrels. On the Ist of September, 1883, the 
book shows I had 1200 barrels. Now, whatever Is sold during the 
month is added together and deducted from the previous month's 
statement and carried to next month. I could not tell nor give the 
jury any idea how much | had in the fermenting-room. The vats 
or kegs that containéd beer in the storage room, you take one room 
ata time and commence one place or another, and that is all the 
way you can tell. We have a record in the fermenting-room when 
the beer was put in the warehouse, and I could not tell by looking 
ut the kegs or packages when the beer was manufactured, but the 
foreman generally has a mark; he ought to know the month and 
the day. I have knowledge of what month beer is manufactured 
in and a record which shows me when I have a lot of kegs or bar- 
rels filled, and can tell when they are made. I could tell the oldest 
beer by the taste, but this is not the way we always tell, and when I 
go into my storage room I can always tell which 1s the oldest beer, 
but [ cannot tell in what month. We have no brand; the foreman 
keeps a record with chalk on the hoops of the vats. When the beer 
was ready to send out we put it in kegs or hogsheads. When the 
beer was destroyed it was in vats, and these vats would hold from 
110 to 150 barrels. ‘The foreman had marks on the vats to tell how 
old the beer was. I don’t suppose there were any more marks on 
when the beer was left to run off, because it was so long. Previous 
to when the revetiue officers let it run and previous to the 
fire I know there were marks on them, as I saw some of them. 
They were—well, take—for instance it was the month of May, 
it would be a “5” and streak across—that is, the 5th month 
in 1885, or whatever the year may be. These marks are 
125) =o made with white chalk, and I saw them before the fire: 
how long I don’t know. I knew it was bad beer and 
had known it since July, ISSS. In October, 1883, I had 1,500 
barrels destroyed by the revenue officers, and I knew then that I had 
2,000 barrels spoiled beer and did not report it or say anything about 
it, but 1,580 barrels I did have run off in order to make some room, 
as | needed the room. I left this other beer there at the suggestion 
of my counsel, because the case. was pending. I kept 2,480 barrels 
all the time, under the advice of my counsel. I can’t say whether 
l told anybody it was there or not, but I told counsel. My 
counsel told me to hold all the beer, but I told him I coauldn’t. 
When I entered my complaint I told him all about it. He told me 
about that time to keep it for the purposes of this suit. I didn't 
keep it because I had to have room; that is the only reason | have. 
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I had to use those tanks. At the time! told my counsel of this beer 
there was much of it that lay dead and I had to have good beer. | 
stored nothing but beer in this room. Cerealine was used to make 
all that beer, to wit, 1,500 barrels, 700 same, 1,700 same, and all that 
we made during those months; I know this. I had no bad beer 
after I stopped using cerealine. It was used in every brewing be- 
tween the 25th of May and the 3d of July, 1883. I saw thecerealine 
most certainly that was used in making this beer in every brewing. 
Yes; I know whether it was new beer or stock beer. It was all stock 
beer. It becomes stock beer after it is three weeks old—after it is away 
from the ferment. I don’t sell lively beer at all. When the beer is 
taken from the ferment tub it becomes stock beer if it rests one week. 
If it rests one week we call it stock beer, but it isn’t beer that is ripe 
and fi, to go out. It ought to be from four to six months old before 
it is fittogoout. At that period of 1883—I can’t say how long I kept 
nv beer—some of this cerealine beer was kept from 1885 to 1885. We 
sold and sent out part of this beer after we livelied up the other beer. 
Of course, the few barrels that go into a large hogshead went along 
with the stock beer. I mixed some of the beer made in July, 1883, 
with the older beer. This beer was probably three or four months 


old. 


On cross-examination Mr. Kiefer continues: In the spring of 
1884 my brewery was turned intoa brewing company. ‘The capacity 
of our brewery is about 50,000 barrels. We could turn out 80.000 
barrels in a vear. It would be necessary to keep 20,000 barrels on 
hand to have four months’ old beer. In the summer when trade is 
brisker, why then we run it off so much faster. 


12%) Ina Epwarp Tuurser, witness for defendants, being duly 
sworn and examined, testifies : 


My business is that of a wholesale grocer. I am a member of the 
firm of Thurber, Whyland & Company. I know the defendants, 
Gaff, Gent & Thomas. We did, during May and June, 1883, and 
during the year, buy cerealine from defendants—exact dates, May 
24 and June 22. Webhave been using their goods a number of years, 
selling them on the markets of London and the United States. The 
goods in June and July were the same as prior to that time, and 
we have never found any difference. 


On cross-examination by plaintiff’s counsel he testified: We sold 
this for the vurpose of foud and not for brewing purposes. We sell 
them in packages to retai! dealers, and tuis is all we used thet for. 
During June and July, 1883, I personally examined the cerealine. 
(Witness reiterates statement.) I tasted them and thoroughly tasted 
them. They came in bags with the trade-mark of the house on 
them—“diamond C.” 


* * . ‘ * 
ANTON ScHWARzZ, recalled by the defense, testified : 


©. What would be the effect of keeping, say, ten vats of beer— 
spoiled beer, sour beer—in a storage room mingled with other beer? 
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(Plaintiff’s counsel objected ; question put again, “ mingled ” left 
Out; plaintiff's counsel! objected again ; objection overruled ; CXCCp- 
tion taken.) 


Witness continues: If sour beer, even in tight vats, was left for a 
year or a year and a half in a storage room with other beer it would 
spoil the other beer. 


(‘ounsel for plaintiff wants this understood. 


*. 


GEORGE GOLDMAN, being duly sworn and examined as a witness 
for the defendants, testified : 

My age is 52. [am manager of the New York branch of Gaff, 
Gent & Thomas. In 1885 I was employed by said firm as a travel- 
ing salesman in the West as well as in the Kast, starting from Co- 
lumbus, Ind., their mills being located there. I sold cerealine for 
them during the months of April, June, July, 1883, to various 
brewers Eastand West. I know the cerealine I so soid at that time 
to be in good, sound, and solid condition. It was as good as | sold 
previous, in January, 1883, as then | commenced to travel for them. 
There was no complaint from brewers to me nor any goods re- 
turned as unfit to make beer of. 


No cross-examination. 


130 Henry Kierer, recalled and further cross-examined by 
counsel for defendants, testified : 


| remember the testimony of yesterday about the two lots of bar- 
rels. The 730 barrels turned out December 5, 1884, were stored in 
the storage room. ‘There were some stored in each; none in the 
cellar below. I cannot tell how much was stored in each, but | 
knew how much were in thetanks. I don’t know about the’ propor- 
tions of each room, either. I can’t give you any idea whether 700 
barrels were in the upper room or not; I don’t know. I know the 
insurance companies. I saw the agent several times. I suppose he 
called at my place about the time of the fire. Mr. Pitcher and | 
have had different conversations, but I can recollect nothing in re- 
gard to the beer. I couldn’t recollect having a conversation with 
Mr. Pitcher when my foreman was present. Mr. Pitcher was there 
several times. I cannot recollect when Mr. Pitcher asked my fore- 
Inman many questions (reiterated). I donotremember that. I don’t 
remember making the remark that “you guessed you'd get out of 
there” when you said Mr. Pitcher was talking to my foreman. | 
don’t remember that I said Mr. Pitcher was asking questions which 
didn’t concern him. [| remember nothing of the kind (reiterated). 
[ don’t know that I discussed any beer with Mr. Pitcher. The ad- 
juster had it in hand. I couldn't tell you whether or not there was 
a claim for 1,450 barrels. I don’t remember talking about any beer 
spoiled by the fire at all. The wall back of these tanks is a brick 
wall. My attention was called to the fact that fire had been kindled 
there where these tanks were, but I don’t think this was done by 
Mr. Pitcher. I don’t remember having any conversation about beer 
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being drawn off. Mr. Pitcher was there three or four times. He 
was not adjusting the loss for me; Mr. Walton was doing this. He, 
Walton, represented me and Pitcher the insurance companies. I 
caused no claim to be filed for the 1.400 or 1,500 barrels of beer, but 
| don’t know what Mr. Walton claimed. I know where this beer 
was in the tanks. 

Q. Don’t vou know where this beer that you run into the gutter 
afterwards stood in your cellar? Don’t you know the particular 
cellars? Didn’t you say it was marked with chalk? 

(Objected to by the plaintiff’s counsel. Objection sustained.) 


(Showing witness revenue book.) That is all my report—the whole 
of it, books and all—and my affidavit is attached to it. 


(Defendants’ counsel offers material book.) 


The word cerealine was written in there by my book-keeper, John 
Schafer. He is my book-keeper now. 


151 Wittiam R. Prrcner, being duly sworn and examined as 
a witness on behalf of the defendants, testifies : 


I was the insurance agent on behalf of the insurance companies 
who adjusted the loss on Kuiefer’s brewery, In October, 1884. I 
visited the brewery and had personal conversations with Mr. Kiefer. 
| visited Mr. Kiefer’s shortly—I think within two days—after the 
fire and looked about the brewery, and found at that time that he 
had engaged a Mr. Walton to adjust the loss. After looking about 
with Mr. Kiefer and Mr. Walton I returned to New York, awaiting 
a schedule, which was to be furnished, of the items upon which 
they claimed damage. Within a reasonable time those schedules 
came to hand at the office, and I then, in connection with Mr. Sil- 
vey (it was in connection with him), visited the premises. Mr. Sil- 
vey was also on behalf of the insurance companies. We met Mr. 
Kiefer at that time and a number of times afterwards. We arranged 
to have an appraisal upon the machinery items. After examining 
his tanks, in connection with his machinery claim, arranged to have 
an appraisal on the buildings, or rather to get an estimate on the 
buildings. Then we looked at the beer that Mr. Kiefer said was 
damaged in consequence of this fire. Mr. Kiefer stated that the 
beer which was in the middle cellar — contained in ten tanks; that 
he found had been damaged in eonsequence of the fire, and so he 
started to run it from the middle cellar into the lower cellar, the 
lower cellar also being filled with tanks as well as the cellar above ; 
that after they had run eight tanks from the middle cellar into the 
lower cellar they discovered that it was no use to try to save the 
beer, and consequently they had decided to run it out; that the 
tanks in the lower cellar were clean and nothing in them; that the 
tanks in the middle cellar were clean and no beer in the cellar 
above. We tested the condition of the beer and discused the ques- 
tion as to how it had become damaged. Mr. Kiefer claimed that 
the beer was worth $4.60 a barrel; that this beer that was in this 
middle cellar was sound before this fire, as ue had been up there 
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and examined it himself, and that it was in consequence of water 
being thrown into his upper cellar that it was in the condition we 
found it. There were two tanks in the top cellar; how many more 
[ don’t know. There were four cellars, as I remember—upper, 
middle, and lower and subcellar. The fermenting vats were In the 
lower cellar, according to my recollection. This building that I 
refer to was the building which was immediately north of the ice- 
house that burned—the 
132 (. Where is that schedule now that accompanied these 
papers that came to you for adjustment ? 
A. Do you want all the papers? 
(). (Showing witness a paper.) Tell us how that reached you ? 
A. That reached me through Mr. Walton, in connection with the 
other papers which were used at the time of the settlement of the 


loss. 


Counsel for defendants offers paper in evidence. 

Objected to by counsel for plaintiff. 

Witness continued: This was given me, witness continued, by 
Mr. Kiefer in connection with all the other papers. ‘The loss was 
already adjusted and proofs made out before; there were some pol- 
icies covering stock and others covering the building alone, and 
some covering machinery. We paid for no beer. 

(J. This schedule was presented as a part of the claim? 

( biected to.) 


—. I cannot tell you the exact date Mr. Walton gave me thie 
paper—a few days subsequent to the fire; they came to the office in 
connection with the other papers. 

({ bjected to.) 

(). You didn’t receive it yourself? 

A. | received that paper from Mr. Walton or one of his clerks. 
Mr. Walton acted throughout in the settlement of this loss. 

(. Did Mr. Walton, pending this investigation, pending the 
time that this loss was being investigated by you on the one side 
and he on the other—did Mr. Walton say that this paper was a part 
of this schedule connected with the proofs of loss ? 

(Objected LO.) 

(). What did he say ° 


Counsel for plaintiff objects to the evidence as incompetent and 
hearsay. 


133 On cross-examination by plaintiff’s counsel he testified : 
Lam at 50 Wall street with the Royal Ins. Co. I occupy a desk 
right opposite the hall which is at the rear of the hall. I don’t 
know how many desks there are in this room. The papers generally 
come through the door by messengers, sometimes by mail. I know 
that these papers in connection with this loss came by messenger, as 
[ (reiterated) have never: received a paper from Mr. Walton’s office 
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by mail. Mr. Walton himself or one of his attachés brought this 
paper and three or four others. This was the same paper was pre- 
sented to me before the interviews at the brewery, and I had the 
paper before the interviews at the brewery. I can’t say positively 
how long before. I first learned that Walton represented Kiefer at 
the brewery. I had not received the papers before that, but before 
the interviews. I received the papers before Kiefer told me Walton 
represe nted him, and received the paper subsequent to that. I do 
iwwt know whether it was brought by Walton ora clerk. I du not 
remember the facts attending the receipt. It was delivered to me 
personally because there was an appointment made at that time with 
whoever brought it in regard to the time we should meet—that is, 
with Mr. Walton, who was sent from Kiefer’s brewery to adjust his 
lors. This paper, attached to others, was the first brought. This 
paper was not handed me by Walton before I had been to the brew- 
ery, for I had been to the brewery after the fire before I received the 
paper, and had an interview with Kiefer before that. At that time 
Mr. Walton told me Mr. Kiefer was present. We looked about, and 
| asked them to send in schedules upon the property which they 
claimed was damaged, and this is the paper that came in pursuant 
to that request, and upon these papers we rejected the loss; we re- 
jected the beer 


} 


By counsel for defendants 

(). After this paper was received you had interviews with Mr. Kie- 
fer, I think you said, in which he made a claim concerning beer— 
what was the claim, do you remember? 

A. That was the paper we discussed in which his claim for beer 
was made. (Continues:) Mr. Kiefer claimed that the beer was ruined 
in consequence of throwing water into the cellars and over the tanks, 

and the water COMIN down into the tanks soured the beer. 
lod (). What does he claim for 1,450 barrels of lager beer, 

amounting to $6,670, and 712 barrels, amounting to $3,275; 
was that the claim Mr. Kiefer urged, or that you were discussing at 
any time verbally with him? 


(Objected to.) 


(). What claim did Mr. Kiefer make for beer in any conversation 
with you, if any? 


(Objected to.) 
By counsel for plaintiff 


(). You disputed this claim, you say, for this beer? 

A. I did. The insurance company sent a man over there to ex- 
amine this beer after the fire—a Mr. Selhwarz—and Mr. Schwarz re- 
ported that the beer was spoiled before the fire; that it had not been 
Injured by the water. He reported that it had been spoiled a con- 
siderable time before the fire. I insisted that this was the fact from 
the beginning. It was not included in the proofs of loss, and I set- 
tled my claim by leaving out the beer and rejecting it. 


Mr. Movutron: | will offer those proofs of loss. 
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Wietiraw J. Pireuen. reealled for defendants, testified : 


(). Did I ask you what was said to you by Mr. Kiefer about run- 
ning off beer from one cellar to another in tanks? 

A. From the middle cellar into the lower cellar. . It was said that 
there were ten tanks in the middle cellar and he ran off eight tanks ; 
there were two tanks left in the middle cellar. I had a conversation 
with him about all the beer. The tanks in the middle cellar were 
left there. I don’t know what finally became of them. There was 
a discussion about those tanks and those in the top cellar. In dis- 
cussing this matter with Mr. Kiefer he said that the only beer he 
claimed Was damaged, ae cohseg Uelce of the hire, was this beer 1 
the middle cellar, which he had run into the lower cellar and racked 
it off. When he was confined to that point [ then stated to Mr. Kie- 
fer that there was some beer in the top cellar and in the middle cel- 
lar. He disputed that there was any beer in his ice-house building, 

in that cellar, though there was. I was in this cellar and we 
135 pointed out some of the tanks which was exactly in the same 

condition. When we went there to take samples in connec- 
tion with the other beer it had gone, and the tanks were empty 
(Showing witness paper, Exhibit C.) I ean only say that that letter 
reached me in the ordinary course of mail. I got it and replied to 
it on the 3d of September. I don’t know whether it was shown to 
Mr. Kiefer. [I don’t know that it was shown to anybody. 
(). Was it made the subject-matter of discussion with Kiefer—the 


<- 


beer—that is. this beer that was 1n controversy? Had it been made 


* 


the subject of discussion with Kiefer after this letter was received”? 


(Objected LO: objection overruled : plaintiff excepts.) 


} 


A. Tam not sure whether [ saw him subsequent to the receipt of 
that or not. | do not know ol my personal knowledge anything 
about the letter being written by Mr. Kiefer than what | have 
already stated to the Jury nor by any admissions of any of his men. 
It reached me in the regular course of business, and I replied to it. 
have a COpy (witness produces paperj—a press Copy 

(‘ounsel for defendants offers a COPY of reply n evidence. (oun- 
sel for plaintiff objects to it as incompetent. 

(Objection sustained. Defendants except.) . 


Witness (continued): The date of the reply is the 3d day of De- 
ce mabe r 

(Counsel tor plaintifl objects 

(). Lask you — the reply was sent. 
C‘ounsel for plaintiff objects. 
(Objection overruled.) 


A. I sent the reply through the mail and I received no answer to 
the reply. 

(J. (Showing witness paper:) You may look at that paper. Are 
you an expert in handwriting ? 


A. No, sir. 
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Lob Ilexnry Krerer, recalled for further cross-examination by 
counsel for defendants, testified : 


(). (Showing witness letter:) Was that letter sent from your brew- 
ery or not, or from your othice or from your louse 4 

A. That was not my handwriting 

—. That was not the question vou were asked. Was it sent? 

A. Not by me 

(). Whose handwriting ts it ? 

A It lo ks like John Shaters handwriting l couldn't “wear 


). That is your belief? 

A. That is the best of ny vel 
) Who is John Shafer ? 

A. He is my collector. 

(). He was at that time ? 


A. Yes. sir 


(‘ounsel for defendants offers the letter in evidence 

(Obiected to.) 

(‘ourt ruled that it is not comp Lent unless proved that he directed 
it to be sent 


(‘ounsel for defendants calls the court’s attention to the fact that 
it was written by his book-] 


o> 
LCC DeC] 


Court ruled that it was not competent unless the witness was con- 
nected with 1 


‘fF 
» im 


Defendants excep to courts rol 


Witness (continued): John Shafer is my collector. He makes 
the entries of his collections in my books Ile does nothing else. 


He is out from morning until evening. I have a_ book-keeper 
to write my letters. When John Shafer was book-keeper he was 


, 


in the habit of writing letters. He was book-keeper long before 
this. He is not the man who was book-keeper in June, July, 
and August, 1885. He did not make the entries to which my 
attention was called yesterday, nor is the word “ cerealine” in his 
handwriting anywhere. He was not my book-keeper in June or 
July, 1885. (Reiterated 
137 (‘ounsel for defendants then asked for books of plaintiff 
(Counsel for plaintifi ob) cted : objection overruled : plain- 
till excepted.) 

Showing (plaintiff) witness’ letter. Witness read the letter and 
said that it had not been sent by his authority ; that he hadn’t read 
the letter before. | havea brother-in-law that does all my Insurance 
business, and | judge it was done through his instigation, for | 
know nothing about it. My brother-in-law’s name is Jolin Della- 
mire. I think he was about the office there. Since I heard there 
was a letter in court yesterday | couldn't say. It was something 
hew to me, a letter being here in court that I should have sent. 

J. Where is John Dellamire? 

A. My brother-in-law is out of business. I couldn’t say where he 
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Counsel for defendants here stated LO the court that he suther ntly 
proved the letter from the witness’ own statement, and I now offer 
to read it to the jury. It is proven that it was received by the man 
to whom it was addressed, in the usual course of mail: that the wit- 
ness says he thinks his brether-in-law caused the letter to be written 
by a man In his employ 

The motion was denied 

(Defendants exe pted to the ruling of the court: noted.) 


y 

() | want you how to tuke your book, if you have sufficiently CX- 
amined it, and tell me how many barrels of beer were returned by 
your drivers in the different months of May, June, and July, giving 
each month, if you have taken them from that book - What beer was 
returned during May and June—how many barrels. 

A. In May and June” 

(. May and June, separately. How many barrels of beer were 
returned from your customers—tax-paid beer returned from cus- 
tomers during that month—if you please, and give it to the jury ? 

A. Well, I have it here from the 2Sth of May to June the 3d. 

(). June or July? 
138 A. Lam giving ‘it to you regularly. There is twenty-one 
quarters and two-sixths. From June 4 to June 10th there is 
twenty-eight quarters and eight-sixths, from the 11th to 17th. 


By the Court: 
(). Is that a correct statement of the beer that was returned from 
the books? 
—. | copied from the date you see here. Itis June 28th. There 
is the commencement of it. The pages are not numbered. Every 
day is dated. I checked the beer returned to me in quarters. 


Counsel for defendants offers pRiper In evidence. 


(Witness continued) (referring to book :) That it shows 1,600 bar- 
rels returned. I figured them into quarters. There are of these 
2,073. ‘The half barrels were reduced to quarters and kept so’ from 
week to week. I didn’t figure up the sum total of all the quarters. 
| cannot figure till the Ist of October. I haven’t got September in. 
The “715” are in quarters. We have had beer returned all the 
time—all the year round. Ihave a comparison between Septem ber, 
October, and November; | have a comparison there of 1882. | 
have figured up to the 2d of September, 1883. I stopped then, as it 
was time to come over to court. I can tell in ten minutes how many 
barrels were returned in September. 

(). Now, Just take your book with your counsel and figure that up 
and we will submit the paper to the jury. 

139 By CounseL ror PrLatNtirr: I understand you to say 
that vou had a fire in your brewery ? 

A. Yes, sir; and considerable water was thrown on the vats of 
beer. The vats have a bottom and also what I eall a “ lop bottom,” 
and in this top bottom there isa bung-hole. No: the man-hole is in 
the front; it is in the side. This hole is about four or five inches. 


ad 
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| suppose about four or five inches of stave run over the tanks. 
Water did get into the beer in consequence of the fire. 


By counsel for defendants 


; 


QQ. Could it have run into all the tanks or only a few of them’ 

A. It run over, broke the floor through, and run from one floor to 
another. Water could only get in through the bung-hole. The 
tanks were so situated in the three storage rooms. 


By counsel for plaintifl 


Q. I will ask you to look at the similar week in July, 1882, where 
you sold 2,800 quarters; how many were returned ? 


(Defendants’ counsel objected to this as incompetent; objection 
sustained.) 


Q. How long before the fire was this beer destroyed ? 
A. The year previous almost 


Joun GREEN recalled and further examined by counsel for de- 
fendants. 


Witness testifies : 


| know Mr. Elias; I know that goods were delivered to him in 
the months of April, May, June, 1883. The goods delivered to Mr. 
Elias on Ist of October, 1883, were from 43 Water street. I deliv- 
ered them personally. Mr. Kiefer did not get goods then from 45 
Water street, but got some later. Mr. Elias got goods during April, 
May, June, 1883, from the same stock that Mr. Kiefer got goods. 
These were delivered from pier 4, North River. Mr. Elias got goods 
during April, May, and June, 1583, from 43 Water street, 37 Water 
street, 15 Water street, and pier 4, North River. They were put in 
the same bags, kept in the same place generally, and were, in fact, 
of the same lot of goods 


140 On cross-examination by plaintiff's counsel he testified : 


Mr. Kiefer got goods right along on the 4th of April; Henry 
Elias got it from 43 Water street on the 4th of April; Kiefer got 
some of the same lot from 37 Water street. I don’t remember 
another day exactly when they got another lot. I swore to it on 
direct ¢xamination because I know it is so, and | know they got the 
same day. I knew this to be a fact (reiterated). What makes me 
remember it was on the same day is this: I have to puton the book 
when we get an order to deliver it. Each man brings an order and 
he signs for it when he takes it away. That is the only way I have 
to collect our storage and that is the only proof I have of the de- 
livery of the goods. There were in the neighborhood of four or 
tive cur-loads a week being received on different days of the week. 
Sometimes they were rode frem the dock to the breweries; at the 
request of the agent, sometimes they were loaded from the dock. 
You could always notice when they were bad. In the car-loads 
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some were bad and some were good. I don’t know whether by heat 
or not. We never put any goods back In bags marked <C> that 
the Insp ctor has condemned We never did (reiterated) No, sir; 
nor into the same bags we took them out of. We did not sift goors 
that the Inspector did not condeiin. We sent the bags we took it 


out of back to the mills. We didn’t scrape the bags marked <C@> and 


put the meal back into them. We did not put them back in the 
same bags and sell them as ood goods to brewers. 


bv counsel! for defendants ~ 


(). You have compared the statement in your hands with your 
books ? 
A. Yes, sir. 
Counsel for plaintiff obiects to the contents of these books. 
14] Counsel for defendants offered the paper in evidence 
Counsel for plaintiff objected to introduction of paper In 
evidence; objection sustained ; to which ruling counsel for the defend- 
ants duly excepted. 


WitiiaM J. [lupson, being duly sworn and examined by counsel 
for defendants, testified 


[ reside at 385 Union street, brooklyn; | am a truckman, and 
have been for five years; have been in the employ of Gaff, Gent & 
Thomas about four years. [| was in their emnploy during April, May, 
June, and July, ISS5 During that time | delivered goous lor de- 
fendants from storehouse at 37 Water street, and no other. I de- 
livered the goods during that time Henry Kiefer. I wouldn't say 
positively that I delivered goods to Mr. Kiefer and Mr. Elias on 
same day, but likely we did. I wouldn't swear positively to the date 
now. 


Defendants’ attorney then asked if he had delivered goods of same 
general lot to both Kiefer and Elias. 


(Objected LO; objection sustained ; exception ; to which ruling 


counsel for defendants duly excepted.) 

There were probably three or four thousand sacks stored in 37 
Water street during the months of April, May, June, and July, 
18835. We received goods from the mills at different periods; some- 
times from the store to the dock. I rode them there and stored 
them. Every bag was inspected that went to Henry Kiefer. I was 
present at the delivery, as | invariably hauled them to the edge of 
the truck myself. The cerealine (which was delivered) was in- 
spected in my presence. I saw itinspected. He run a tryer through 
the middle. Certain:y [ saw the cerealine that he drew out through 
the trver. As to its condition, I don’t know any more than I know 
the goods were sent through the inspector satisfying me. 

Counsel for plaintiff moved to strike out that answer. 
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The tryer is a smooth steel instrument about probably that length 
(indicating on his hands), with a wooden handle, rounded on the end 
so as to enter the bag, and soin drawing it out it leavesa very small 

hole. It is all hollow, a cylinder, and, of course, it is open 
142 = at the top, and that draws out a sample, and he puts it in 

and goes through the bag endways and draws out goods sim- 
ilar to this. Itis drawn once through the bag. I delivered no 
goods to Henry Kiefer at 15 Water street nor at 43 Water street per- 
sonally. I delivered no goods from 43 Water street. I wouldn't 
say positively that I was present at the delivery of any goods from 
13 Water street; likely [ was. I delivered cerealine to Henry Elias 
from 37 Water street. I wouldn’t swear, but my book will prove 
that | delivered cerealine to other brewers from 37 Water street the 
same day I delivered to Henry Kiefer. I ran the storeat 57 Water 
street. I couldn’t enumerate all the brewers to whom I had de- 
livered cerealine; maybe a dozen; maybe less 


Ilerman A. ScHALK, being duly sworn and examined by counsel 
for the defendants, testified 


| am in the meal, hop, and grain business. I live at 117 E. 92d 
street, New York. I was in the employ of Gaff, Gent & Thomas 
during the months of May, June, and July, 18S83—no; not May and 
June; I went with them about July, 1883. I know the plaintiff, 
Henry Kiefer. I knew also Conrad Ament, his foreman, during 
that time. I had an interview with Kiefer in July, 1883, at his 
brewery. i received a notice to go over to Mr. Kiefer to see about 
some beer that he said was damaged by our goods—goods received 
from Gaff, Gent & Thomas. I was then in the employ of O. O. 
Bennett, their agent. I went in response to a letter received by Mr. 
Bennett as his (Bennett's) representative; it must have been in the 
latter part of July. I went to Mr. Kiefer’s brewery, and he said that 
his beer was spoiled by goods received from Gaff, Gent & Thomas, 
and they showed me some goods there that wasn’t cerealine, but it 
was meal; it was spoiled, but it wasn’t cerealine ; it was meal—yes ; 
cerealine meal. He didn’t say how they were spoiled. A re- 
143 mark was made, but not in presence of Mr. Kiefer, as he 
was not there. That was about all theconversation. I went 
to the cellar and saw the beer was there spoiled, and told Mr. Kiefer 
it was very much soured. [told him I didn’t see how a brewer 
couldn’t see what the goods were before he used them; that everv 
brewer ought to know whether the goods were good before he used 
them. That is about all. | had no conversation with Ament then ; 
a little later: He was the discharged foreman. I looked him up, 
and he was discharged. I thought, perhaps, he could give me some 
information, which he did. I had this interview subsequent to the 
interview with Kiefer at a saloon in the neighborhood. His name 
is Ament. That is the man (pointing to a gentleman in the court- 
room). I couldn’t give you the correct date. It must have been 
the latter part of July or the first part of August 
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(Q. Did Mr. Ament at that time state to you that his beer was 


° +) 
soured * 


(Same objection ; objection sustained; to which ruling counsel 
for defendants duly excepted. 


A. Mr. Ament had a conversation with me at this time about the 
damaged beer in Mr. Kiefer’s cellar. He stated to me also what had 
damaged the beer. | 

(). Did Mr. Ament at that time and place say to you that Mr. 
Kiefer’s ice machine was broken down at that time—that is, at about 
the time of the spoiling of the heer—and that his beer cellars went 
up to about 15° Reaumur, and that the beer was soured on that ae- 
count ? 

A. Before that time he said his machine broke down, and that 
that was the reason of his beer souring, and that was the .reason 
the temperature went up to 14 degrees Reaumur; 14 degrees he 
suid: not Lo. 

The Witness: In the same conversation: he said before that 
time it had broken down. 

Q. Did Mr. Ament at any time and place other than this 

144. inform you that the damage to Mr. Kiefer’s beer was caused 

by the breaking of his ice machine and the rising of the tem- 
perature of his beer cellars? 

A. Yes, sir; at Syracuse. 

(Counsel for plaintiff objected ; objection overruled ; excepted } 


[ had a conversation with him at Svracuse. He said then that 
KKiefer’s beer had been spoiled by breaking of the ice machine and 
temperature of the cellar. He stated that and said he wouldn’t sign 
any papers. I served him witha paper to come to New York; | 
presented him with a written paper requesting him to sign ; I think 
| have the paper at home; he didn’t sign it; he said he “ wouldn't 
sign no paper.” | never had a conversation with him in the city of 
New York, where | requested him to sign a paper. I saw him in 
office of O. O. Bennett, at No. 1 Front street, once, but not with Mr. 
Bennett, right after he came down from Syracuse. I wanted him 
to sign a paper of what he had said in Brooklyn to me, but he said, 
“] won't sign any paper.” I never offered him money as a consid- 
eration of his signing ad paper, hor did I offer him to give him a posi- 
tion if he signed a paper; he asked me to get hima position. Hesaid 
in his conversation in the saloon in Brooklyn that the beer was not 
damaged by Gaff, Gent & Thomas’ goods. 

Mr. Tracy moved to strike that out. 

‘The Witness: I can’t swear to it, but I think this conversation 
was in the early part of August. ° 

(Plaintiff’s counsel objected; objection overruled ; plaintiff ex- 
cepts. ) 

[ asked him if it had been damaged by Gaff, Gent & Thomas’ 
goods; he said it had not. I went to Mr. Ament’s house myself; I 
did not request him to come to the office of Mr. O. O. Bennett. Mr, 
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Frank Newman was present in Brooklyn at the conversation that 
took place in the saloon there: he heard the conversation, us 
145 ~—sihe sat at the table near us, and we talked loud enough that 
he could hear the conversation. He took no part in it. | 
asked him to listen to what he had to say. | am not now in the 
employment of the defendants. Gaff, Gent & Thomas. 


On cross-examination by counsel for plaintiff he testified 


I saw the foreman the second time I went there—first time at his 
house, first at the brewery, and then at his house. I saw his wife: 
Il asked her whether he was at home: she said he wasn’t at home: 
he wasn't there then That was the first time | went there I did 
not see him on that occasion; I went over again, perhaps, two 
or three days afterwards; it might shave been four days; it 
was within il week : don't exactly remem bet where l called 
to see him that time: swear positively that [ did not oO to 
the house [ did not Inquire of his wife the second Lime 
where he was. The second time I met him I forget where it 
was ; it was in Brooklyn; we went to a saloon together, though it 
might have been the brewery where I met him, or it might have 
been the house: if wasn f if his house: if might have heen the 
brewery ; | cnnnot swear it was the brewery ; it was somewhere near 
the saloon, at Ochs & Lehund’s saloon: | dont know the name of 
the street; he keeps a brewery there; I was looking for Ament; I 
didn’t know him. ‘The second time I inquired in Ochs & Lehund’s 
saloon for him: think Nii Ochs went out for him, to his house for 
him am not positive al that: [ couldn't sweur that he was sent 
for; if he was sent for I don’t know who went forhim: I only know 
I met him and we went into that saloon: I don’t know who intro- 
duced him. Mr. Newman was present: he went over with methere: 
he didn’t have anything to do that day, and I asked him to go 
along: he went at my request; we did not separate from 
the time we left New York until we left Ament: we con- 
tinued together all the Lime until we struck New Y ork. | told 
him what Ament said in the saloon. I told Mr. Ament that I 

heard he had trouble with his beer. I met him around 
146 there somewhere and was introduced to him: I don’t 

know by whom. I don't know what kind of a man intro- 
duced me. I couldn’t say just where it was; somewhere in the 
neighborhood. We must have struck him around there somewhere. 
They knew around there that I was looking for him. I asked Mr. 
Ochs, but I couldn’t say whether he knew me or not; I suppose | 
didn’t want to go to his house the second time. I was with him 
at the house the third Lime | was over there: perhaps I didn’t fo 
the second time I was over. because I had a friend with me and it 
was in the evening—late in the afternoon—in the evening: it wasn ¢ 
dark yet, but it got dark while we were there. On being introduced 
to him I felt I was only there to make his acquaintance, and I asked 
him to sit down, and I asked him several questions as to why he 
got into trouble with his beer, and so on, and he answered me. 
We drank one or two ponies of beer, which is a half glass. I don’t 
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know who paid for it. I suppose I paid for one and he the other: 
[ know I paid for some; I called for it once. I suppose he did the 
second time. I suppose we had morethan one. Mr. Newman drank 
with us, and perhaps Mr. Ochs took a glass with us; no one else 
that I remember. I don’t remember whether we had been drinking 
or not before we went in. I suppose we stayed in there about two 
hours. We were not in the saloon all the time. I had no paper 
with me there. I did not ask him to sign any paper, nor did I say 
anything about a paper there. He didn’t refuse to sign any paper. 
No paper had been prepared at this time. I don’t know whether he 
left before us or not. I don’t remember who else was in the saloon 
during those two hours. I was in and out of the saloon. I suppose 
we would sit there half an hour or so talking this matter over; then 
we went in and out of the saloon. I don’t remember where else we 
went. I don’t remember what we went out for, but ] remember go- 

ing out. No; I might have been in his brewery. We re- 
147 ~— turned to the saloon because we felt like it, I supppse. I am 

not sure, but | suppose we met Mr. Ament and went in again. 
Yes, sir; that is all I ean say, but I swear I met him in that neigh- 
borhood. ‘The first thing [ said to Ament was that I was very glad 
to make his acquaintance, and he was glad to meet me, I suppose, 
because I am a fellow-brewer that was alwavs good natured. He 
knew my name well enough. I don’t know how he knew it. He 
seemed very familiar in every way. I told him who I was. I told 
him 1 was with Gaff, Gent & Thomas. I don’t remember everything 
that I told him. I told him I come over to find out what was the 
trouble. [ heard Kiefer discharged him, and I told him I thought 
he could cive me some information, which he did. I did not tell 
him that I had been sent over. I had not been sent over that night; 
| had before. I had not been charged with the duty of seeing this 
man, hunting him up, and having an interview with him. I was 
sent over to find out what the trouble was. They sent me to 
Syracuse to find him, but not to Bro oklyn. When I told him | 
came to find out what I could about the beer he didn’t say much : 
he sat down there. We sat down, and I asked him the following 
questions: I asked him if he could give me any information as to 
how his beer was spoiled, and he said he could. Then I asked him 
how his beer got spoiled, and he told me how it got spoiled, and 
that was about all I wanted to find out. We had a long conversa- 
tion there yet. I asked him how his temperature went, and he said 
14 degrees Reaumur. When I asked him how many times he had 
trouble with his ice machine and he said two or three times. 
Then he told me he couldn’t get ice to cool his temperature 
down. He told me his temperature stood that way nearly a 
week; he couldn't get ice enough. He told me the ice ma- 
chine was no good. That is about all I: remember. I *didn’t 
have time to think of it long. I only got my notice yesterday to 
come over here. I made a memorandum of the conversation the 

next day, but I mislaid it, and I think I have lost it. I can- 
148) = not swear that | have lost it, but I have mislaid it and can’t 


ind it. I saw it last about a year ago; I don’t remember 
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where, but put it away with some papers in Gaff, Gent & Thomas’ 
ottice, where I had it, and that is the last I remember of seeing it. 
[ went to Brooklyn some time after that. I cannot swear that I have 
told you all the conversation, but all that I can remember I have. 
He madea suggestion to me about getting him a position. He 
asked me if I heard of a place to let him know. At the saloon that 
night I told him if in my trave Is | heard of a place l would let him 
know. I told him I was traveling; I don’t remember at what stage 
of the conversation it was. I was not traveling at the time I was In 
Brooklyn; [had come back from Baltimore before that. In my 
business with Gaff, Gent & Thomas | was traveling selling their 
goods, and then I sold goods in New York. I didn’t travel all the 
time. | sold goods in Brooklyn for Gaff, Gent & ‘Thomas. I showed 
them how to brew, also. I did not travel all the time; only at cer- 
tain times. I traveled for them at and after this time, as I had en- 
tered their service about a month before that, in the beginning of 
July; I cannot fix the date positively, but the books will show | 
had just come back from Baltimore before | went to Brooklyn sell- 
ing their goods. I had been somewhere before that, though. I next 
saw Ament the third time I went over there. I don’t know exactly 
where I met him then, but he and I went to his house together; I 
don’t remember where from, and | don’t remember how far from 
his house I met him. I called at his house the first time I went 
there. I swear that I went there the first time and this time. No, 
sir: I did not go there three times and find him absent three times. 
| went there twice, the first time alone and the second time with 
him Those are the only times I was there. | don't remember that 
| told his wife that | wanted to see him,and for him to come to New 

York. I won’tsweartethis. I said I didn’t remember telling 
149) this to his wife. [ dont remember On the od of August | 

told his wife this, but must have inquired for him, as I was 
looking for him. 


By the Court: 
(). He asked you over the third time—the third day t 


A. lL eouldn’t remember. I was there with Mr. Ament the third 
Lime. 


By counsel for plaintiff , 


(). What occurred with Mr. Ament at his house ? 

A. I suppose we talked the case over; [don't remember. He went 
away and I only saw him a minute the third time [was there. At 
his house he left and went one way and I went the other. I went 
into his house. We went upstairs together. Yes, sir; I saw his 
wife. [ might have said good day. I dont remem ber anything 
else. We went upstairs together, he and I, and not his wife. It was 
in his room that I saw bis wife. I don’t remember what I did when 
[got in his room. I think I asked him one or two questions, but | 
don’t really remember what it was. I don't think I could have gone 
with him unless he asked me to accompany him. Still, | don’t re- 
member. I don't kuow whetier he asked me to go to his room or 
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not. I don’t remember what I said after I got there, nor how long 
I stayed there. Nothing occurred that I remember while I was there. 
[ don’t know how I got away. I don’t remember whether anything 
wus sald about the suit pending. I don’t think I knew anything 
about the suit then, because I was new'in the firm. They only sent 
me over there to see about the beer. I don’t think I knew about the 
suit then. I think at Svracuse was the next tine I saw Ament; I 
forget what time it was; in the winter some time. I know I got an 
awful cold | went up to Rochester,and if Was On my way LO Roches- 
ter and Buffalo. I took a paper with methen. Well,I prepared one 
paper,and T suppose it wasn’t quite right,and Mr. Phoebus helped me 
to prepare the second one. He wrote it. (Reiterated.) We wrote it 
togetherin our ofticeand I took italong toSyracuse.and at the 
150 sametime I took a subpcena for him, and to save him the 
trouble of coming down I wanted him to sign a paper. 1 
told him this. I don’t remember whether the lawyer told me to 
tell him this. I told him if he didn’t sign the paper he would have 
to give testimony. I wanted to get his testimony, that is all, as to 
what he said. I wanted hitn to sign that paper. I read it to him. 
He said he wouldn’t sign any paper. He would rather come to New 
York. He said he wouldn't write his name to any paper. After | 
read it to him he didn’t tell me it wasn’t true as the reason he 
wouldn't sign it. The subpcena was in this case and I served it on 
him. I Was instructed to serve the subpeena. I had instructions that 
if he signed the paper notto serve the subpeena. Mr. Bennett gave 
ine the address, [ think. It was not the lawvers. I received the 
subpcena, Lthink, from Mr. Bennett. Yes, I gave him the subpeena. 
| didn’tserve it as soon as Lsawhim. No; I never had a conversa- 
tion with him in Mr. Bennett’s office, never here, about his being 
witness, nor to sign a paper there. I never had any conversation 
there on the subject. 


FRANK NEWMAN, being duly sworn and examined as witness for 
the defendants, testifies : 


[ama clerk employed by David Meyer, brewer. I know Gaff, 
Gent & Thomas. I couldn’t say exaetly | know Conrad Ament per- 
sonally; never met him before or since, only at the time he was 
with Mr.Sehalk at Mr.Ochs’ saloon. I was present at the conversa- 
tion between Schalk and Ament in Ochs & Lehund’s saloon. That 
is the gentleman (pointing toa gentleman inthe court-room). [am 
positive of it. I was present at the conversation. It occurred 
towards evening—latter part of theafternoon. I couldn't say posi- 
tively about the date. It was the latter part of July or the first of 
August. I heard Mr. Ament tell Mr. Schalk upon that occasion that 
the injury which had previously occurred to Mr. Kiefer’s beer was 

caused by the breaking of his ice machine and the raising of 
lol the temperature in his beer cellars beyond a proper degree. 
Ile said the beer cellars had gone up to 14 degrees and had 
remained so for about a week. Ile stated exactly that Mr. Kiefer’s 
beer was not injured by Gaff, Gent & Thomas’ goods. He was very 
angry at the ime about Mr. Kiefer. He said he had been repeat- 
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edly asking him for ice and he couldn't get it, and he said it was not 
the goods of Gaff, Gent & Thomas, but it was caused by tne temper- 
ature rising in the cellars—in the beer cellars. I was present with 
Mr. Schalk at Ochs & Lehund’s saloon. We were all sitting at the 
sume table together. I was not requested lo go over there with Mr. 
Schalk on the account of Mr. Kiefer. I was only requested as a 
friend to go with him. Mr. Schalk did not request me to pay special 
attention. I was only there as a friend. Certainly I paid attention 
to what was going on. I did this as a matter of fact. [ was sitting 
at the table and drinking an occasional glass of beer with them. 

(). Wall you state the whole conversation that oceurred at that 
time about this beer? 


(Objected to; objection sustained ; defendants excepted; noted) 
Cross-examined by plaintiff's counsel : 


Mr. Schalk didn’t ask me to pay special attention ; I listened from 
my own curiosity. He did not ask me to pay special attention. (Re- 
iterated.) I was not curious on account of this suit; I only wanted 
to find out something about Kiefer’s business. I did not know that 
Mr. Kiefer had a suit then. I was curious about the suit, because | 
know something about those goods—the beer being warm and the 
temperature rises in the cellars and the beer naturally spoils—but I 
didn’t know there was any suit about that. I was listening from 
curiosity. I won't answer what [ was curious about; [ have an- 
swered that already. Well, | was idle at the time, and Mr. Schalk 

said he was going to Brooklyn on some business and asked 
152 me if I had anything to do, and whether L had any objection 

Lo going over there, and I said,“ No.” I was never asked be- 
fore what this man said with reference to thiscase. No, I had never 
seen Ament before. I knew he was Ament because | was intro- 
duced to him as the previous foreman of Mr. Kiefer. Mr. Schalk 
introduced me in Ochs & Lehund’s brewery—that is, in his saloon 
connected with the brewery. Mr. Ament came into the saloon and 
he spoke to Mr. Schalk and I was introduced to him. Certainly, 
Schalk spoke to him. Then Schalk introduced meto Ament. Schalk 
knew him, as far as I could see him. They appeared to know each 
other, as far as I could see. Mr. Ochs was present at the introduc- 
tion. I couldn’t say exactly how long we stayed in the saloon. We 
were talking about different things, We were sitting at the table 
drinking and he was talking to Schalk about this Kiefer matter. | 
heard them say after they had been talking about this matter of a 
position there—I heard him say in case he heard of any position in 
his travels he should let Mr. Ament know about it. Hesaid in case 
he should hear anything he would let him know. 


RicHarp Tuomas, recalled and further examined by counsel for 
defendants, testified : 

From what quality of corn was the cerealine manufactured in 
December, 1882, January, February, March, April, May, and July, 
1883, taken ? 
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A. It was all taken from the crop of 1882. The same crop of 
corn was used in the manufacture of cerealine from December to 
April that was used from April to July. My partner lives in Co- 
lumbus, Indiana, and has never been a resident of New York nor 
been in the management of the business here. He was here tem- 
porarily on business connected with our firm in July, 1885. 


(on eros -examination by plaintiff's counsel he testified 


All our cerealine was manufactured from corn crop of 1882, and 
we manufactured from December. We begin to buy our corn as 
early as first of November, that vear’s crop, and the manufacture of 
it. I know most undoubtedly that corn in November, December, 
and January of that year’s crop is more likely to heat than where 
corn has been through the summer, and corn in November isn’t as 
fit for use as it isin May and June and July. There is too much 
moisture in it. The moisture is nearly all taken out by March. I 
don't know anything about August corn selling for more.in Chicago 

every year because of the benefit of summer’s heat upon it; 
153 no, sir. I don't know this fact. The moisture in corn, the 

witer that Is in the corn, is dried out, and it is dried out gen- 
erally by March entirely. You cannot get any more out of it. I 
Say that bv June, after that time I don't know of any shrinkage. 
The fact of whether the water is dried out of the corn by March de- 
pends upon its condition when it is eribbed and the temperature of 
the winter through which it has passed. This may have an in- 
fluence on it. The wind and freezing cold weather certainly has the 
effect to dry the corn. I do not know whether corn cribbed green 
will be injured by excessive frost even after it is cribbed. It is cus- 
tomary to crib corn green. I mean to say that a frost on hard corn 
won't hurt it. It might hurt wet corn, but it might dry out again. 
We know by the grinding what crop corn comes from; by the use 
of italways. We know by looking at it and we know by our bills 
the difference in 1582 corn and 1881 corn. The 1881 corn gets 
harder as it gets older, gets dryer, and you could perhaps tell at 
March if itis the same crop. The previous year’s crop would be 
better than last year’s crop, because it might not be all dried out. 


By a JUROR: 


(). Is all of this corn that you buy sent from the same section of 
the country ” 

A. Not all; not all from the same section; no sir; pretty much of 
what we bought, that come in there from the cars, was all out in [h- 
nois, the great bulk of it. 

Counsel for defendants offered a certain portion of proof of loss of 
the fire in October. 

Objected to as Immaterial. 

Proof of loss admitted in evidence, subject to exception, marked 
Defendants’ Exhibit No. 8. 


CoUNSEL FOR DerenpAnts: I have the proofs of loss here of the 
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fire in October. I now offer them in evidence. I offer only a cer- 
tain portion of It. 


(Objected to as immaterial 


(The paper is admitted in evidence, subject to exception, and 
marked Defendants’ Exhibit No. 8.) 


WittramM J. Hupson, recalled and further examined by counsel 
for defendants, testified : 


by Mr. Poasus: | remember some cerealine that was sifted 
Lot at No. 43 Water street about the mont?: of June, 1883. I was 
present at the time of the sifting and saw the goods taken 
from the bags. It was all put in new bags withouta mark. Nothing 
that was injured was put back in sacks or bags. 
by counsel for plaintiff ; 

—. That was at 43 Water street ? 

A. Yes, sir; I was there a great part of the time when cerealine 
was being sifted. I was interested in both stores. I was present 
the greater part of the time. I and the other men sifted it. 1 some- 
times worked personally—that is, sifted. Other men who worked in 
the store sifted the yoods, and one of the men is here how, John 
Abraham. There is no cashier here, but there is another gentle- 
man that worked in the store, but not at that time: I don’t think 
he worked in 43. The goods were sifted in April, May, and part of 
June. I had charge of “37” and “45” also. I gave my personal 
attention to both of those stores. I was back and forth. I am 
directly interested as a warehouse keeper in these cerealine goods. 
Mr. Green and I were mixed in business some way. 


Counsel for defendants offers the entry in these goods for beer re- 
turned for the months of September, October, and November, LSS35, 
and January, 1884 
155 The following testimony was offered by the plaintiff in re- 
buttal : 


Cart A. Hotsrers, being duly sworn, and examined by counsel 
for the plaintiff, testified 


| am a manufacturer and a chemist. I atm working practically at 
chemistry for 14 years. As far as l know, if corn or any other grain 
should be frost-bitten it ferments before all the flour and starch gets 
into sugar, and by leaving the corn lay in a short length of time it 
will go and heat up, you know, and after the heat it forms acetic 
acid, whether it is in solution or in bulk. If itis kept together in 
u bulk in a large quantity it will heat up faster and after it goes 
over and gets in fermentation. Meal into which more or less frost- 
bitten corn had entered would be more liable to heat than meal into 
which only sound corn had entered. Lager beer with meal in it 
that has become heated couldn't be sold very quick after it is manu- 
factured. I suppose, as far as I know in the chemistry, it would go 
right over to acid. What we call sour beer is nothing but the for- 
mation of acid, and we call that acetic acid, and the longer the beer 
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Was kept the sourer it would get. If it were sold while tolerably 
fresh it night pass without detection; if it were kept a long time 
you could’t make drinkable beer out of it; it would be sour. It is 
impossible for sour beer in tanks in the cellar with other beer in 
tanks to sour the other beer. 


Qn cross-examination by counsel for defendants he testified : 


They never have any other but air-tight tanks In a stock room, 
but if there were any that were not air-tight then it would sour it 
sure. Heat undonbted- will occur in all products like cerealine, 
say corn or any grain of that kind in the grain state, not thoroughly 
ripe, and it should lay. It is not the heat that I have spoken of 
that ferments or injures the grain, common to the product of all 
grains of all deseription. It is not uncommon to find that 
all products of cereals will be heated more or Jess where 

they are expresed in the way that grain and such prod- 
156 ~~ ucts are expressed. If kept in a proper way corn is no worse 
than any other product about heating. I don’t know much 
about it frem analysis, only what I have heard here. Now, if this 
same material, the substance of it, should be taken from corn what 
is not ripe it will be the same as taking an unripe apple. The un- 
ripe apple tastes sour at first, but you take it off the tree and leave 
on straw, or anywhere, you find it gets sweet. Here it isa different 
process. Here in this very case the corn, before it gets into stareh 
or flour, goes over into something that we don’t know in chemistry 
what itis. Wecall it dextrine. From dextrine it goes over into 
sugar, and this sugar will finally go and turn into acetic acid. | 
have never experimented with cerealine. If cerealine is kept dry 
it will keep for a long time, but otherwise I say it will not. It will 
go into sugar the moment after it goes over into yeast and ferments, 
the same as anything else—that is, as far as my knowledge goes 
ubout this matter. If you wet this stuff now you can use it for 
brewing right afterwards, but if you keep it a month you can’t brew 
with it. I can’t say the shortest time it would ferment after moist- 
ure, without experimenting with it. [ know nothing about it my- 
self. About harvested corn now—what I am speaking of is any 
corn, any corn that is “in,” say, in. the fall after it 1s ripe. The 
longer it lays the better—say up to early in the next spring—it will 
keep and vield its quantity of starch and what other properties it 
has, but after that 1 think it loses during the next year, loses some 
of its properties—first starch. ‘This grain I have here is yellow corn; 
it don't make any difference; but if vou keep that corn in that state 
you can keep it in a dry room years; if it is ground up you can’t 
keep it, and if that should be got in before it is thoroughly ripe I 
don’t say that it would keep more than six months; it will go over 
and be spoiled. I couldn’t tell you what of its properties corn loses 
after being kept on the ear or shelled, without experiment- 
157 ~=6ing. It would lose somewhat in weight: it would separate 
the starch some. : 
(A juror here asked the witness if that corn gets thoroughly ripe 
in October and is ground immediately if it will heat.) 
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Witness: It would not if it was kept properly aired; then the 
meal wouldn’t heat 

No chemist can tell by looking at a glass of lager beer, or a barrel 
of beer, or the yeast that it is made of, or the mash that it is made 
of, what spoils it. 

Counsel for the plaintiff asked the witness if meal ground from 
new corn isn’t more liable to heat than from old corn? 

A. It is more liable; the older the corn the less liable the meal 
is to heat. 


On further cross-examination witness continued ;: 


The material that is made from the corn ts first hulled by ma- 
chinery, next it is put through a kiln-drying machine and dried as 
thoroughly as they can dry it, and then nade into hominy. Now, 
if there were any imperfections in the corn at all these processes 
would not eliminate it. If corn is pure and kept in a nice airy 
place it will keep—as far as I can see it may keep for years, for all 
I know. If made from a little immature corn it would be more 
likely to take up moisture, but this would require exposure. 


JOHN ABRAHAM, recalled and examined by the plaintiff's counsel, 
testified : 


’ 


Q. Mr. Green says that none of the meal that was sifted at 43 
Water street was put into the same bags it was taken out of. Will 
vou tell us how that was’? 


(Objected to as having already been answered; objection sus- 
tained.) 


(). Is it true that all of this meal that was sifted was put into new 
and different bags from that marked diamond “ C? 


(Objected to; objection sustained.) 


Los A. They used new bags—the worst stuff was put into the 

new bags. I couldn't tell what portion we sifted was put in 
new bags. I guess about half of it—I couldn’t say exactly how 
much—and the balance was put into the old bags that it came out 
of. This was sent out. I don’t know to whom. 


(Witness, when asked if he had heard Green say anything about 
letting that go out, answered that he had heard—Mr. Pheebus ob- 
jected—Green say it must all be inspected; that is all. That cereal- 
ine that was put into the old bags was to be reinspected. He, Green, 
had orders to have it reinspected, as it must be before it went 
out. If I swore that all the goods were put back into diamond “C” 
C> bags I made a mistake, as I didn’t intend to say so.) 

Avusustus Lunpix, being duly sworn, and examined by counsel 
for plaintiff, testified : 

i have worked for Mr. Green, and in 1883 1 worked for him. I 
came to him the 13th of April and stayed ten months. While I was 
working there I saw cerealine sifted and was working atit. [worked 
very few days at 37 Water street. I sifted some myself. Some of 
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this was put in new sacks and some put back in old bags—dia- 
mond “C” C>. FE don’t know the names of parties who bought. 
Nothing else but brewers’ wagons removed it. Cerealine was what 
these brewers’ wagons took—good and bad. Most of the cerealine 
was sifted at 43 Water street—about a couple of thousand bags. 
About two-thirds was good and the other third sifted. I was the 
record man in the store and Abrahams was the porter, and he had 
to keep the account. The other man was the porter, and I had just 
come there a few weeks only. I used to work. .I didn’t keep ac- 
count of it. The other portion was put into the bags out of which 
it was taken. I did scrape the insideof the bags. We shook them. 
This cerealine looked bad. If you see any big lumps when you 
dump the bag, we pick out the lumps from what ain’t bad, and it 
looks yellow and green. We break the lumps and throw-it out and 
sift it. Wedump the bag and there comes out some lumps. We 
put, as I said, the best stuffin the old bags and the worst in the new 
bags. ‘These lumps we picked out. We dumped this on the floor ; 
then we tried to take the best part of it and keep it separate, and the 
worst we break the lumps and put it through the sieves. We 
Loo kept the best part separate from the other. We bagged it up 
In old bags and that that went through the sieves in new 
bags. Weputthe best in old bags, diamond C, until they run out— 
they never gave out, because other times they came in diamond C— 
and when they found out it was bad they had to empty it out. I 
don’t recollect whose brewery wagons I saw there; not a single 
wagon. brewers’ wagons have sides on them to hold the kegs; no 
other people’s trucks. The trucks that got tiiese goods were brewers’ 
trucks. 
(When asked if all were brewers’ trucks witness didn’t answer.) 


Witness continues: Just brewers’ trucks. I don’t know whether 
any of these brewery wagons got these goods for feed or to use to 
manufacture beer of. 


Cari A. Houstein, recalled by counsel on the part of the plaintiff, 
testified : , 


(). I will ask you this question: Where meal in a bag has become 
so heated from any cause that lumps have formed in the bag, so that 
part of it is lumpy and part of it is not, whether the part not lumpy 
would become affected by the heat — as to be unfit for use. 

A. By my knowledge I should. think that if that bag gets warm 
once that Is enough to spoil it, as far as I have seen it. 


ConRAD AMENT, recalled by counsel on the part of the plaintiff, 
testified : 


| heard the testimony of Mr. Schalk and his companion. 


Counsel asked witness if he ever had any conversation with those 
two men in Ochs & Lehund’s saloon 7 


(Counsel for defendants objected ; objection overruled ; excepted.) 


De ee 


rose 


See Ee 
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Witness goeson: I had had ne such conversation. I first saw Schalk 
at my house. He came in the door. My wifeopened the door for him. 
He then asked for me and went into the front room and then asked 
for me. He asked my wife if. I was athome. My wife said, “ Yes, 
sir.’ I was in at the next room,and my wife called me out. I did 
not know him at the time. He introduced himself to me as Schalk, 
and he said this in the presence of my wife. 


160 EDWARD M. Li HT, recalled on the part of the plaintiff, 
testified : 


[ guess I was at 45 Water in April, May, June of 1883, two or 
three times in all, and I saw them sifting cerealine there. 
(). Describe the manner thev sifted it. 


(Objected to by defendants’ counsel; objection overruled; to which 
ruling counsel for defendants duly excepted.) 


The court asked Mr. Licht if he saw it sifted, and he said he did. 
[ saw they had it in diamond C bags—the same bags. On these 
occasions of my visits | suppose I saw from ten to fifteen bags while 
I was there. I had a truck loading there and was only there a short 
time. ‘This truck I was sending to a customer. 


(n cross-examination by defendants’ counsel he testified : 


| was there (23 Water street) the first part of June and the latter 
pare of June. The 26th was the last I was there—26th of June, 
ISS5. I don't know positively whether I was there in May or not. 
| judge these dates from ny books : | couldn't do SO without ny 
books. | remember | went there to gel il load ot goods. I could 
tell it was in June; I couldn't tell the exact date. I know it was 
June because it was about the time father went off to Indiana— 
about the time this difficulty occurred. I had a carman that I got 
from Broad street. [don’t know his name. It was an ordinary 
truckman. They were loading it with cerealine. I don't know 
whether | named the same brewers my father gave. Yes, | 
know who I named—Trafts and Krieger, of Newark; another party 
named George W. Weds meverf. He sent back somewhere around 
15 bags. The man in Elizabeth sent back 50 bags, and the New- 
ark men one time 8O and another time av. | havea list of all of 
them in my books. I made a memorandum from my _ books 
If you should look at it (addressing defendants’ counsel) you couldni't 
understand it. Yes, | copied the papers from ny book. I didnt 
COpyY it for the purposes of this case. | heard the testimony here 
the other day and went home and copied it. I couldn't remember 
the exact amounts without copying it. (Witness here hands paper 
to counsel.) I believe that on this paper is a list of all the goods re- 
turned to us. I keep the books for my father; they (these books) 
are his and mine in partnership. As to this list including all, I can 
onl, say that I didn’t have time. This list does not show all of the 
goods returned to Gaff, Gent & Thomas. [t only shows the ones we 

billed direct ourselves 

lol There were also a lot sent back from Philadelphia, and 
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this is a memorandum that went through our own books as 
purchasers. It is complete as far as I could get it. I think this 
memorandum contains ali the complaints of goods or memorandum 
of goods that were sent back. ‘That my father and I bought and 
put on our books and rebilled them new, and it is made as honestly 
as I can make it. 


Witness then reads: 


George W. Wedemeyer, three bags; they got there. There is one | 
have got here where it was returned—yes, I have it—Joseph Hansler, 
Newark, N. J.; that was the 50-bag lot. C. Trafts, Newark, 80-bag lot ; 
st) bags came back. IN rieger, Newark, N. > a 40-bag lot, 45-bag lot, 
and 45 at another; it all came back. Then Liebel & Bright, 50 
bags; he is in Elizabeth, N. J. I have now read it all through. 
We returned those goods to O. O. Bennett. I don’t know what he 
did with them. I don’t know where I landed them. The brewer 
shipped them back, but I gave them orders to ship them back to O. 
O. Bennett, and scratched out the bills. I excluded them from our 
bills. I also heard complaints from Bergner & Engle Brewing 
Company, Philadelphia. They called on Bennett and we heard the 
complaints—from O. O. Bennett. My father sold these goods on 
commission. Weget monthly statements for our commission. We 
heard they sent back goods, and we got our commission on. those 
goods, but Bennett dealt directly with them. Then we heard com- 
plaints from all over the city. I don’t know exactly the parties’ 
names; I couldn’t name one; [ couldn’t tell you without my books. 
The goods that were sold and billed by Bennett went on our books, 
because we get an account of it from O. O. Bennett. We kept a 
memorandum entry of the sales so we would know at the end of the 
month what were our commissions. I can’t remember the names, 
except of this Philade'phia house, otherthan I have given, without 
looking in my books, and I haven't had time to do that. 


On redirect examination by counsel for plaintiff he testified : 


| do not know from our settlement with Bennett how many peo- 
ple father and I sold these goods to that sent them back. 


162 On recross-examination by counsel for defendants he testi- 
fied: 


[ have no personal knowledge without looking at my _ books. 
| didn’t see and handle the meal when it was returned, except those 
goods I sent and billed. Then there is a lot I can show you that | 
Inspected that went there. I had the inspector inspeet it, and after 
it went there it was hot and the brewer was going to kick me out. 
He said I didn’t have it inspected. This was C. Trafts, of Newark, 
N.J. I have spoken of him before. I promised to have them 
Inspected, and when I got there they were hot and he was abusive 
to me, 


On further redirect examination by counsel for plaintiff he testi- 
fied : 


ee ae —_ 
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That lot had been inspected by an_ inspector—the man that 
was in court. I saw it inspected. I was at pier 4 when it was 
inspected. I saw Fitzpatrick inspect these SO bags on the 2d day 
of June, 1883. These same 80 bags were sent out to this brewer. 
| saw them sent the same day, and I went over to see the brewer 
the next week. He was abusive to me. I told him I had them 
inspected, and he didn’t believe it. I told him I would prove it to 
him. I explained to him how it was, and then it was ali right, no 
more than we took a drink together. These goods were sent back 
to Bennett. I told the brewer to do this and notified Bennett. ‘That 
is all I know about it. ‘This was in the fore part of June, and the 
goods came back about a week later. It was about a week and a 
haif after that that I gave the order. 


On further recross-examination by counsel for defendants he testi- 
ied : 

[ have never been informed that Bergner & Engel sent those 
goods back because they didn’t want to use that kind of goods, nor 
have we ever received any intimation of that fact. They were 
damaged goods. I didn’t see the goods. 


163 Mrs. Lizzie Ament, being duly sworn on the part of the 
plaintiff and examined by counsel, testified : 


lam the wife of Conrad Ament. I have seen Mr. Schalk once 
before at my house. He called there three times. Twice he called, 
and the third time my husband was in. Ido not know how long 
apart these visits were, The first time he asked for my husband 
and introduced himself as Mr. Schalk; my husband wasn't there ; 
and the second time he asked for my husband. The third time he 
called my husband was in, in the other room, dressing. I told Mr. 
Schalk my husband was home, and he said he wanted to see him. 
| told him he was in the other room. He introduced himself to 
inv husband as Mr. Schalk, and they went away together. I saw 
Mr. Schalk after that in Svracuse; he wanted to see my husband 
there. My husband was not in the first time there, either. He 
called again to see him, and the first thing he did was to give him 
a paper; he gave him no money with it. He gave him the paper 
to come down here, and after he gave my husband the paper they 
went out. 


On cross-examination by counsel for defendants she testified : 

Did Mr. Schalk ask your husband to sign that paper at the 
house ? 

A. That I don’t know. 

The foregoing is all the evidence offered on the trial of the case; 
whereupon the counsel for both sides summed up. 

The court then charged the jury as follows: 

“GENTLEMEN OF THE Jury: I shall detain you but a very few 
moments in this case, because the controversy arises out of a ques- 
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tion of fact, and on all questions of fact you are to be the’ judges, 
and not the court. What those questions of fact are you under- 
stand from the argument of counsel on both sides. You also have 


law. ‘There are three features in this case to be attended to by you. 
One is, Was this cerealine unfit for malting purposes—mak- 
164 ing beer. This isa question of fact. The cerealine that this 
plaintiff used, bought from this firm, as 1s conceded, Was that 
unfit to make beer with? Are vou satisfied that the condition of the 
beer that was there brewed by the plaintiff is the result of using 
cerealine unfit for use in brewing beer? That is a question for you, 
and I express no opinion upon it. You must decide that. It is not 
necessary to produce a chemical analysis to satisfy you, but in order 
to find a verdict for the plaintiff you must be satisfied from the evi- 
dence that this bad condition of the beer, which the plaintiff com- 
plains of, arose from the unfit condition of the cerealine which he 

bought from defendants. 

“The next question is as to the knowledge on the part of the de- 
fendants necessary to maintain this action. This action is not an 
action upon a contract, but an action for fraud, and in order to 
justify a verdict for the plaintiff you must find that there was fraud 
practiced upon this plaintiff by these defendants—fraud in the sell- 
ing, in the character of the cerealine sold the plaintiff by Bennett, 
the agent of the defendants, employed by them to sell cerealine in 
New York. If Bennett knew that the cerealine which he sold to 
the plaintiff was unfit for use and unsound and concealed the fact 

" from the plaintiff his knowledge is the knowledge of the defendants. 
You may tind the defendants guilty of fraud by reason of fraud com- 
mitted by Bennett in selling the cerealine, as charged, if he com- 
mitted the fraud. 

“The only other question is the question of damages. If you find 
this fraud to have been committed and thereby done injury to this 
man’s beer, then the question arises how much he wasdamaged. That 
is a question of calculation of the number of barrels of beer that were 
lost in this way. He is entitled to recover in this action, if he is 
entitled to recover anything, the value of every barrel of beer that 
was made unfit for use by reason of unsound cerealine bought of 

- the defendants having been used in the malting thereof.” 


165 Counsel for defendants then asked the court if he might 
have this special charge: 

“That whether or not the cerealine was good or bad, unless the 
defendants or their agent, Mr. Bennett, knew at the time of the sale 
that it was bad, unless the jury are convinced of that fact, thev have 
not made out a case of fraud and therefore cannot recover.” 

The Court: I have so charged, and I now state it again. If 
| neither the agents nor the defendants knew of the unfit condition of 
| the cerealine, then the plaintiff cannot recover. 


Counsel for defendants excepted to that part of the charge wherein 
the court charged that the defendants are liable for the fraudulent 


observed the only difference between counsel is upon a question of 
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representations of the defendants’ agent without their personal 
knowledge. 

The jury thereupon rendered a verdict in favor of the plaintiff in 
tbe sum of $8,522 in damages. 

The counsel for defendants then moved to set aside the verdict on 
the ground that Thomas Gaff, one of the defendants, had died since 
the action was commenced and before the verdict was rendered. 

The court denied the motion and ordered that the death of 
166 said Thomas Gaff, one of the defendants, be declared and sug- 
gested on the record. 

To which ruling the counsel for defendants then and there duly 
excepted. 

The defendants’ counsel then moved to set aside the verdict and 
for a new trial on the pleadings and minutes of trial. 

The court reserved the question for argument. 

The motion for a new trial came on for hearing on the 28th day 
of December, 1885, when the questions were argued ; and thereupon 
the counsel for the defendants requested the court to grant the mo- 
tion on the following grounds: 

[. That the verdict rendered herein is contrary to the evidence. 

Il. That the said verdict is against the weight of evidence. 

Ill. That the said verdict is contrary to law. 

IV. That the court committed manifest error in refusing to admit 
evidence offered by the defendants that should have been admitted ; 
to which the counsel for defendants duly excepted at the time. 

V. That the court committed manifest error in admitting 
167 ~—evidence offered against the defendants; to which the defend- 
ants duly objected and excepted at the time. 

VI. That the court committed manifest error in refusing to dis- 
miss the plaintiff’s complaint at the close of the plaintiff’s testi- 
mony; to which defendants duly excepted at the time. 

VII. That the court committed manifest error in charging the 


jury on the pleadings in the case that the defendants were lable for 


the fraud of their agent committed without their knowledge or con- 
sent; to which defendants duly excepted at the time. 

VIII. That the court erred in charging the jury as to the rule of 
damages governing this action, and for other manifest errors in said 
proceedings. 

Each ana all of which requests the court overruled and denied, 
and an order was thereupon entered denying the defendants’ to- 
tion for a new trial upon each and every ground taken; and it was 
further ordered that the plaintiff be permitted to enter judgment 
and proceed thereupon according to law and practices of the court 
against the surviving codéfendants in this action; to all of which 
the defendants then and there duly excepted and prayed an appeal 
in open court to the Supreme Court of the United States, which was 


allowed. 
168 The court thereupon granted the defendants thirty days 
from the entry of the judgment to prepare this their bill of 
exceptions. 


14—337 
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Thereupon the plaintiff 
appear from the judgment-roll in this action. 

And thereupon, upon the defendants’ application, a writ of error 
was duly issued, under seal, which is as follows : 


Unirep Srates or AMERICA, 


The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of New 
York, Greeting: 


the judgment of a plea which isin the said circuit court, before you or 
some of you, between Henry Kiefer, plaintiff, and Rachel S. Gaff, 
Joseph I. Gent, and Richard Thomas, defendants, a manifest error 
hath happened, to the great damage of the said Rachel S. Gaff, 
Joseph I. Gent, and Richard Thomas, as is said and as appears by 
their complaint, we, being willing that such errer, if any hath been, 
should be duly corrected and full and speedy justice done to 
169 the parties aforesaid in this behalf,do command you, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capitol, in the city of Washington, together 
with this writ, so that you have the same at the said place, before 
the justices aforesaid, on the second Monday of October next, that, 
‘ the record and proceedings aforesaid being inspected, the said jus- 
tices of the Supreme Court may cause further to be done therein to 
correct that error what of right and according to law and custom of 
the United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26th day of February, in 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred 
and tenth. 

[L. s.] B. LINCOLN BENEDICT, 
— Clerk of the Circuit Court of the United States of America 
for the Eastern District of New York, in the Second Cireuit. 


| Allowed : 
| CHAS. L. BENEDICT, 
U.S. Judge. 
170 And thereupon the defendants duly filed and served upon 


the plaintiff’s attorney a notice of appeal, of which the follow- 
ing is a copy: 


‘aused judgment to be entered, as will 


Because in the record and proceedings, as also in the rendition of 


had 
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United States Cireuit Court for the Eastern District of New York, in 
the Second Circuit. 


Racue. 8. Garr, Joserpn Gent, and Ricnarp Tuomas, Plaintiffs 
in Error, 
ag st 
Hexry Kierer, Defendant in Error. 

Please take notice that the above-named Rachel S. Gaff, Joseph 
Gent, and Richard Thomas hereby appeal from the final judgment 
entered in this action on the 26th day of February, 1886, in favor of 
the plaintiff (the defendant in error herein) against the defendants 
(the plaintiffs in error) for the sum of $8,522, and from every part 
thereof, and from the order denying a new trial, and from the order 
denying the motion to set aside the verdict on the ground of the 

death of Thomas Gaff, to the Supreme Court of the United 
171 = States to be held on the second Monday in October, 1886, at 
the city of Washington, District of Columbia. 

Dated New York, March 1, 1886. 

C. W. MOULTON, 
Att'y for Plaintiffs in Error. 


To M. L. Towns, Esq., att’v for defendant in error. 


The service of a copy of which was duly admitted by the attorney 
for the defendant in error. 

The foregoing “bill of exceptions” having been duly settled, I 
have hereunto set my hand and seal, and the same is hereby made 
a part of the record, as of the term aforesaid, this 22d day of March, 
A. D. 1886. 

CHAS. L. BENEDICT, [1 s.} 
U.S. Judge. 


[ hereby agree to the within as the proper bill of exceptions in 
this case. 
Brooklyn, March 22nd, 1S86. 
: M. L. TOWNS, 
Atty for PL ff. 
CW. MOULTON, 
Att'y for Defendants. 


(Endorsed :) Bill of exceptions. Filed in the office of the clerk of 
the U.S. ecireuit court for the eastern district of New York this 22d 
day of March, 1886. 

172 United States Cireuit Court for the Eastern District of New 
York. in the Second Circuit 
Racuet S. Garr. Ricuarp ‘Tuomas, and Joseru Gent, Plaintiffs 
in Error, 
ag st 
Henry Kierer, Defendant in Error. 

Please take notice that the above-named Rachel S. Gaff. Richard 

Thomas, and Joseph Gent hereby appeal from the final judgment 
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entered in this action on the 26th day of February, 1886, in favor of 
the plaintiff (the defendant in error he rein) against the defendants 
(the plaintiffs in error) for the sum of $8,522, and from every part 
thereof, and from the order denying a new trial, and from the order 
denying the motion to set aside the verdict on the ground of the 
death of Thomas Gaff, to the Supreme Court of the United States 
to be held on the second Monday in October, 1886, at the e ity of 

Washington, District of Columbia. 
173 Dated New York, March 1, 1886. 

C. W. MOULTON, 
Attorney for Rachel S. Gaff, Richard Thomas, and 
Joseph Gent, Plaintiffs in Error. 


To M. L. Towns, Esq., att’y for defendant in error. 


"ue service of foregoing notice of appeal is hereby admitted. 
Brooklyn, March 1, 1886. 
M. L. TOWNS, 
Att'y for Henry Kiefer, Def’t in Error. 


(indorsed :) Notice of appeal. Filed in the office of the clerk of 
the U.S. cireuit court for the eastern district of New York this 26th 
day of February, 1886. 


174 Bond for Damages and Costs. 
U.S. Cireuit Court, Eastern District of New York. 


Ilenry Kierer, Plaintiff, 
vs. 
Tuomas GAFPF, Racnent S. Garr, Joseru F. Gent, and RIicHarp 
Thomas, Composing the Firm of Gaff, Gent & Thomas, Defend- 
ants. 


Know all men by these presents that we, Maximillian Fleisch- 
man and Henry M. Anthony, both of the city of New York, are held 
and firmly bound unto the above-named Henry Kiefer in the sum 
of eleven thousand collars, to be paid to the said Henry Kiefer ; for 
the payment of which, well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the — day of February, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-n: imed Rachel S. Gaff, Thomas Gaff, 

175 Joseph F. Gent, and Richard Thomas. composing the firm of 

Gall, Gent & Thomas, have vrosecuted a writ of errof to the 

Supreme Court of the United States to reverse the judgment ren- 

dered in the above-entitled suit by the cireuit court of the United 
States for the eastern district of New York: 

Now, there fore, the condition of this obligation is such th: at if the 
above-named T homas Gaff, Rachel Gaff, Joseph KF. Gent, and Rich- 
ard ‘Thomas shall prosecute their said writ of error to effect: and 
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answer all damages and costs if he shall fail to make his appeal 
good then, this obligation shall be void ; otherwise the same shal] 
be and remain in full force and virtue. 
MAXIMILIAN FLEISCHMAN. 
HENRY M. ANTHONY. 


Sealed and delivered and taken and acknowledged this 25 day of 
lebruary, 1886, before me— 
B. LINCOLN BENEDICT, 
UL. S. Comm'r. 
UNITED STATES OF AMERICA, ee 
Eastern District of New York, { °°’ 


Henry M. Anthony and Maximillian Fleischman, being duly 
sworn, each deposes and says and each for himself says that he is 
worth the sum of twenty-two thousand dollars over and above his 

just debts and liabilities. 
176 MAXIMILIAN FLEISCHMAN. 
HENRY M. ANTHONY. 


Sworn to this 25 day of February, A. D. 1886, before me— 
B. LINCOLN BENEDICT. 
Ey S. Comm 'r. 


Approved as to sufficiency Feb’y 26, 1886. 
. MIRABEAU L. TOWNS, 
PUfi'’s Atty. 
(Endorsed :) Bond for damages and costs on appeal. Filed this 
26th day of February, LSS6. 


lia Unitep STATES OF AMERICA, if _— 
Eastern District of New York, j-° 


I. B. Lineoln Benedict, clerk of the circuit court of the United States 
of America for the eastern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to 176, inclusive, contain a true and complete transcript of the record 
and proceedings had in this courtin the case of Henry Kiefer against 
Rachel S. Gaff, Joseph F. Gent, and Richard Thomas, defendants, 
as the same remain of record in said office. 

In testimony whereof I have hereunto affixed the seal of the said 
court, at the city of Brooklyn, in the eastern district of New York, 
in the second circuit, this — day of September, in the vear of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the said United States the one hundred and eleventh. 

[The Seal of the Cireuit Court. Eastern District of New York J 

B. LINCOLN BENEDICT, Clerk. 
178 Uwsirep States or AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of New 
York, Greeting: 

Because in the record and proceedings, as also in the rendition of 
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the judgment of a plea which is in the said circuit court, before you or 
some of you, between Henry Kiefer, plaintiff, and Rachel 5. Gaff, 
Joseph F. Gent, and Richard Thomas, defendants, a manifest error 
hath happened, to the great damage of the said Rachel 8. Gaff, 
Joseph F. Gent, and Richard Thomas, as is said and as appears by 
their complaint, we, being willing that such error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the justices of the Supreme Court of the United 
States, at the Capitol in, the city of Washington, together with this 

writ, so that you have the same at the sald place, before the 
179 justices aforesaid, on the second Monday of October next, 

that, the record and proceedings aforesaid being inspected, 
the said justices of the Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States ought to be done. 

Witness the Honorable Morrison R. W uite, Chief Justice of the 
Supreme Court of the United States, this 26th day of February, in 
the yearof our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and 
tenth. 

[The Seal of the Circuit Court, Eastern District of New York.] 

Bb. LINCOLN BENEDICT, 
Clerk of the Circuit Court of the United States of America 
for the Eastern District of New York, in the Second Circuit. 
Allowed: 
CHAS. L. BENEDICT, 
U. 8. Judge. | 
180 | Endorsed :] U.S. Supreme Court. Rachel S. Gaff, Joseph 


I’. Gent, and Richard Thomas, plaintiffs in error, vs. Henry 
Kiefer, defendant in error. Writ of error. C. W. Moulton, att'y for 


plaintiffs in error, 154 Nassau St., N. Y. city, N. Y. 


181 UNITED STATES OF AMERICA, 88: 
To Henry Kiefer : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the Capitol, in the 
city of Washington, on the second Monday of October next, pursuant 
to a writ of error filed in the clerk’s office of the cireuit court of 
the United States for the eastern district of New York, wherein Rachel 
S. Gaff, Joseph F. Gent, and Richard Thomas are plaintiffs and you 
are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. , 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 26th day of February, in 


g 
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the year of our Lord one thousand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and 
tenth. 
CHAS. L. BENEDICT, 
U.S. Judge. 


182 |Endorsed:] U.S. Supreme Court. Rachel S. Gaff, Joseph 

F. Gent, and Richard Thomas, plaintiffs in error, vs. Henry 
Kiefer defendantinerror. Citation. C.W. Moulton, att’y for plain- 
tiffs in error, 154 Nassau St., N. Y. city. Due and timely service is 
hereby admitted. March 3, 1886. M. L. Towns, att’y for def’t in 
error. 


183 Supreme Court of the United States. 


Racue. 8S. Garr, Josepn F. Gent, and Ricnwarp Tuomas, 
Plaintiffs in Error, L os4 
2 : 


Henry Krerer, Defendant in Error. ) 


And afterwards, to wit, on the thirty-first day of January, in the 
October term, in the year of our Lord one thousand eight hundred 
and eighty-six, the said Henry Kiefer, by Mirabeau L. Towns, his 
attorney, freely comes here into court and says that there is no error 
either in the record or proceedings aforesaid or in the giving of the 
judgment aforesaid, and he prays that the said Supreme Court of 
Judicature, before the justices thereof, now here, may proceed to ex- 
amine as well the record and proceedings aforesaid as the matters 
aforesaid above assigned for error, and that the judgment aforesaid, 
in form aforesaid given, may be in all things affirmed, &c 

MIRABEAU L. TOWNS, 
Attorney for Defendant in Error. 


1S4 [ Endorsed :]| Sup. Court U. S., 1886, Oct’r term. No. 337. 
Rachel S. Gaff et al., pl’ffs in, error, vs. Henry Kiefer. 
Joinder in error. Filed Jan. 31,1887. Due «& timely service of a 
copy of the within joinder of issue is hereby admitted. January 
29th, 1887. , alt’y for plaintiffs in error. A copy of this 
paper has been received at this office on the 29 day of Jan’y, 1887. 
C. W. Moulton, attorney for plaintiffs in error, per Sherman 
Moulton. 
[Stamped :] Office Supreme Court U. 8. Filed Jan. 31, 1887. 
James H. McKenney, clerk. 
Endorsed on cover: E. New York, C. C. U.S. No. 337. Rachel 
S. Gaff, Joseph F. Gent, & Richard Thomas, pl’ffs in error, vs. 
Henry Kiefer. Filed September 13, 1586. 
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COUNTY OF JACKSON VS. NINTH NATIONAL BANK OF NEW YORK. 1 


1 UNITED STATES OF AMERICA, set: 


The President of the United States to the judges of the circuit 
court of the United States for the western division of the western 
district of Missouri, Greeting: 


Because in the record and proceedings as alsoin the rendition of the 
judgment of a plea which is in the said circuit court, before you, 
between Ninth National Bank of New York, plaintiff, and The 
County of Jackson, in the State of Missouri, defendant, a manifest 
error hath happened, to the great damage of the said The County 
of Jackson, in the State of Missouri, as by its complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
corrected and fulland speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington, D.C.,on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court. 

Issued at office, in Kansas City, this fourteenth day of August, 
A. D. 1885. 

f Seal of the United States Circuit Court, Western elmer: 
i for the Western District of Missouri. 
H. C. GEISBERG, Clerk, 
By JOHN M. PARRY, D. C. 
Allowed : 


A. KREKEL, Judge. 


13 WestTERN Division of THE WesTERN District or MIssourt, 
sct : 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said cireuit court, distinetly and 
openly, send the record and proceedings aforesaid, with all things 
concerning the same. 

Witness my hand, as clerk, and the seal of said court. 

Issued at office, in Kansas City, this eighteenth day of September, 
A. D. 1885. 


H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 
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[ Endorsed :] 448 & 776. United States circuit court, western district 
of Missouri, western division. Ninth National Bank of New York 
The County of Jackson. Writ of error. Filed August 14th, 
1885. H.C. Ge isberg, ¢ slerk. 
2 In the United States Circuit Court for the Western Division 
of the Western District of Missouri. 


Nixta Nationat Bank or New York, PI'ff, ) 
against 

Jackson County, in the State of Missouri, 
Def ’t. 


Nos. 448 & 776. 


Se ee 


- 


l - reby accept service of notice of the filing of a bond in the 
sum of five hundred dollars by the said defendant, Jackson County, 
for the purpose of taking. out a writ of error, and also the issuing 
of said writ of error in the above-entitled cause, returnable on the 
first day of the next October term of the Supreme Court of the 
United States, and I also hereby waive the issuing aud service of 
citation on said writ of error. 

Witness my hand this 12th day of August, 1885. 

J. B. HENDERSON, 
Attorney of said Ninth National Bank of Ni wD York. 


[Endorsed:] 448, 776. Ninth Nat'l Bank vs. Jackson County. 
Filed Sept. 2, 1885. H. C. Geisberg; clerk. 


3 Supreme Court of the United States. 


Nintu NATIONAL BANK OF THE City oF NEw YORK ) 
against + No. —. 
Ture County or JACKSON, in the State of Missouri. j 


Error to the circuit court of the United States for the western divis- 
ion of the western district of Missouri. 


UnitTep STATES OF AMERICA, act: 


Pleas and proceedings had before the circuit court of the United 
States for the western division of the western district of Missouri 
In a cause wherein The Ninth National Bank of the City of New 
York is plaintiff and The County of Jackson, in the State of Mis- 
souri, is defendant. At law. 


4 UNITED STATES OF AMERICA, set: ’ 


Be it remembered that heretofore, to wit, on the 24 day of April, 
IS82, a petition was filed in the office of the clerk of ; said court in 
the words and figures following, to wit: 
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In the United States — Court for the Western Division of the West- 
ern District of Missouri. May Term, 1882. 


NintH NATIONAL BANK OF THE City oF New York, Plaintiff. 
against 
JACKSON County, in the State of Missouri, Defendant. 


The plaintiff respectfully represents to the court that it is a bank- 
ing company, duly incorporated as such under the laws of the United 
States and under the laws of the State of New York, composed of 
stockholders resident in the State of New York and citizens thereof, 
and said bank is located in said State of New York and does busi- 
ness therein and isa citizen of said State of New York; that the 
defendant 1s a municipal corporation, composed of citizens of the 
State of Missouri, the same being a county in said State, and a citi- 
zen thereof. 

Plaintiff further says that the defendant, on the 4th dav of Jan- 
uarv, A. D. 1871, by its certain writing obligatory, called and known 
as county bond No. 2, signed by Joshua Petty, then presiding jus- 
tice of the county court of said county of Jackson, and by E. R. 
[lickman, then clerk of the county court of said county of Jackson, 
and sealed with the seal of the county court of said county, which 
said bond is dated on the 4th day of January, 1871, acknowledged 
itself indebted and firmly bound to the Lexington, Lake and Gulf 
Railroad Company, a railroad company then and there duly organ- 
ized, incorporated, and existing under the laws of the State of Mis- 

souri, and proposing then to build a railroad into, through, 
o and near the township of Van Buren, in said county of Jack- 

son, for and on account of Van Buren township, in said 
county, and promised by said bond to pay to said company or bearer 
the sum of one thousand dollars at the Bank of America, ih New 
York, with interest thereon from the date of said bond, at the rate 
of six per cent. per annum, payable semi-annually, on the first days 
of July and Jan. of each year, on the presentation and delivery at 
said Bank of America of the coupons of interest thereto attached. 

And plaintiff says that in said bond and as a part thereof it is re- 
cited and declared that this (the said bond) is issued pursuant to an 
order of the county court of Jackson county and pursuant to an act 
of the General Assembly of the State of Missouri, approved March 
23rd, 1868, entitled “ An act to facilitate the construction of railroads 
in the State of Missouri.” 

Plaintiff ayers that before the issue of said bond the same was 
authorized to be issued by two-thirds of the qualified voters of said 
township at an election duly held for that purpose. 

The plaintiff avers that the said county issued, negotiated, and 
delivered the said bond and coupons attached to said company, for 
value and in payment of a subscription made by said county in be- 
half of said township to the capital stock of said railroad company, 
as hereinafter described, and thereafter caused the necessary taxes 
to be collected from year to year in said township for the payment 
of the coupons on said bond and all other bonds of the same issue, 
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from the date of the issue thereof up to and inclusive of the year 
1875, and that all the coupons attached to said bond, including 

those in the years 1872, 1873, 1874, and 1875, and on the Ist 
6 day of Jan., 1876, have been duly and regularly paid, and 

the said defendant accepted and received certificates of stock 
for the amount so subscribed to said company, and repeatedly voted 
said stock at elections of stockholders of said company and in the 
management and direction thereof. 

Plaintiff says further that the aforesaid bond was executed, issued, 
and delivered to the aforesaid company under and by virtue of the 
provisions of the said act entitled “An act to facilitate the construc- 
tion of railroads in the State of Missouri,” approved March 25rd, 
1868 ; that according to said act and upon the petition of.at least 
25 persons, residents and tax-payers of said township, the said county 
court of said county, previous to August 30th, 1870, ordered an 
election to be held by the qualified voters of said township, on the 
said 30th day of August, 1870, to determine whether the county 
court of said county should subscribe for and in behalf of said 
township fifty thousand dollars to the capital stock of the Pleasant 
Hill Division of the Lexington, Chillicothe and Gulf Railroad Com- 
pany, which said last-named railroad company was then duly in- 
corporated and organized with power and authority to construct and 
operate a railroad into and through said township of Van Buren, 
and then having special provisions in the charter authorizing said 
company to consolidate with the Lexington, Chillicothe and Gulf 
Railroad Company, then incorporated and organized witia full power 
and authority to construct and operate a railroad into and through 
and near said township, at which said elections so held according to 
law, and after the required notice, said proposition so to subscribe 

was approved by more than two-thirds of the qualified voters 
7 of said township; whereupon, after:said election and in ac- 

cordance with the vote of the people In that behalf, the county 
court of said county, as required by law in such cases, on the Ist 
day of September, 1870, caused to be made a subscription to the 
capital stock of said Pleasant Hill Division of thé Lexington, Chil- 
licothe and Gulf Railway Company, and there, the said named com- 
pany and the Lexington, Chillicothe and Gulf Railroad Company, 
having power to do so by law and according Lo special provisions Lo 
that effect contained in the charters and articles of association, re- 
spectively, of said companies, thereafter consolidated into one com- 
panv under the name and style of the Lexington, Lake and Gulf 
Railroad Company, which said last-named company, by virtue of . 
said consolidation, became possessed of and entitled to all the rights, 
privileges, franchises, assets, subscriptions, monies, bonds, and prop- 
erty of each and both of the two said companies so forming said 
consolidation, and said consolidated company, by virtue of such 
consolidation, became authorized and had full power to build and 
operate a railroad through, into, and near said township of Van Bu- 
ren aforesaid ; and plaintiff says, by virtue of the aforesaid proceed - 
ings and as required by law in such cases, the aforesaid bond No. 2 
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was, as hereinbefore stated, executed by order of said county court 
and issued and delivered to said last-named railroad company. 

And plaintiff avers that in consideration of said bond and of 
other bonds, dated at the same time and of the same tenor and effect 
and for the same amount each as the said bond No. 2, which said 

county court atthe date of the issue of said bonds so issued 
8 and delivered tosaid company, the said county court accepted 

from said company a certificate of stock in the capital stock 
of said company for fifty thousand dollars for and in behalf of said 
township, which said stock certificate is still held and retained for 
said township by said county. 

And plaintiff avers that the said county court caused this said 
stock to be voted at all elections for directors and for all other pur- 
poses up to and inclusive of the year 1875; and plaintiff says that 
said county court annually levied taxes upon the tax-payers of said 
township after the issue of said bonds up to and inclusive of the 
year 1876,and the people of said township paid the same, and.with 
the proceeds of said taxes the coupons of said bonds and all other 
bonds issued at the same time were duly paid off and cancelled up 
to and inclusive of the lst day of January, 1876. 7 

And now plaintiff comes and says that at the time of issuing said 
bonds the county court aforesaid, by virtue of the same proceedings 
hereinbefore recited and for the same purpose and at the same time, 
issued and delivered to the said consolidated company certain other 
bonds of like date and of the same tenor and effect and each for the 
same amount, said bonds being numbered as follows, to wit: 

Nos. 8, 9, 34, 43, 44, 41, 40, 39, 29, 42, 38, 30, 1, 17, 19, 12, 14, 11, 
10, 5, 6, 13, 25, 24, 45, 3, 26, and 28. 

And plaintiff savs that all the facts stated and allegations made 
herein in respect to bond No. 2, hereinbefore described, are applicable 
to each of the bonds numbered above. ‘The last-named bonds are 
each identical in form with bond No. 2, except in numbers, for the 

same amount and having coupons attached from July Ist, 
9 1876, andsaid bonds — for the same consideration as said bond 
No. 2. 

And plaintiff says that it is the owner and holder for value of 
three hundred and forty-seven coupons (347) detached from said 
bonds, by each of which said coupons the said county, for value, 
promised to pay to bearer for six months’ interest on said bonds, 
respectively, the sum of thirty dollars at the Bank of America, in 
the city and State of New York, said coupons being due and payable 
as follows, to wit: 

Twenty-eight of said coupons, one being detached from each of 
said bonds above mentioned, except bond No. 2, became due and 
payable on July Ist, 1876. 

Twenty-nine of said coupons, one being detached from each of 
said bonds above mentioned, including No. 2 as aforesaid, became 
due and payable on the Ist day of January, 1877. 

Twenty-nine of said coupons, one being detached from each of the 
bonds above described, including No. 2 as aforesaid, became due 
and payable on the Ist day of July, 1877. 
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Twenty-nine of said coupons, one being detached from each of the 
bonds last above described as aforesaid, became due and pavable on 
the first di AY O f Janu: irv, 1575. 

‘Twe caeine of said coupons, one being detached from each of 
the bonds last above described, became due and payable on the first 
day of July, 1878. 

‘Twenty-nine of said coupons, one being detached from each of the 
bonds above described, including No. 2 as aforesaid, became due and 
pavable on the first day of January, 1879. 

Twenty-nine of said coupons, one being detached from each of 
the bonds above described, including No. 2, beeame due and payable 

Ol) the first day of July, LS7Y. 
10 Twenty-nine of said coupons, one being detached from each 
of the bonds above deseribed, including No. 2, became due 
and payable on the first day of January, 1880. 

Twenty-nine of said coupons, one being detached from each of the 
bonds above described, including No. 2, became due and payabie on 
the first day of July, 1880. 

‘Twenty-nine of said coupons, one being detached from each of the 
bonds above described, including No. 2, became due and payable on 
the first day of January, 1881 

‘Twenty-nine of said coupons, one being detached from each of the 
bonds above described, including No. 2, beeame due and payable on 
the first day of July, L881. 

Twenty-nine of said coupons, one being detached frois each of the 
bonds above de scribed, including No. 2, became due and pay: ab le on 
the first dav of January, 1582. 

And plaintiff says that on the respective days of maturity of said 
coupons it caused the saine to be presented for payment at the place 
where payable and payment demanded, and payment thereof was 
refused. 


Wherefore plaintiff sues and prays judgment for the amount of 


said coupons, to wit, ten thousand four hundred and ten dollars 
_ ($10,410), together with interest, damages, and costs. 
J. B. HENDERSON anp 
J. M. LEWIS, 
Attorneys for Plaintiff. 


The coupons filed with said petition are in words and figures as 
follows, to wit: 


1] S30. S90) 
City OF INDEPENDENCE, JACKSON Co., Mo, 

Jan’y 4, A. D. 1871. 
The County of Jackson acknowledges to owe the sum of thirty dol- 
lars in gold, pavable to bearer, on the 4th day of July, 1876, at the 
Bank of America, in the city and State of New York, for six months 

interest on bond No. 1. 
EK. R. HICKMAN, 
Clerk County Court, Jackson Co., Mo. 


(Here follow 347 other coupons (pp. 11 to 60, incl.), omitted 
printing, per stipulation. See page 209.) 


CO! 
of 
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61 Thereupon a writ of summons was issued as follows, to 
wit : 


UNITED STATES OF AMERICA, 
Western Division of the Western District of Missouri, Sa 


The President of the United States of America to the marshal of 
the United States for the western district of Missouri, Greeting: 
You are hereby commanded to summon the County of Jackson, 

in the State of Missouri and in the western division of the western 

district thereof, to be and appear before the honorable circuit court 
of the United States in and for the western division of the western 

(listrict of Missouri on the first day of the next term thereof, to be 

begun and holden, at the city of Kansas, in said district, on the 3d 

Monday, the 15th day of May next, then and there to answer the 

complaint of the Ninth National Bank of the City of New York, 

a corporation of the State of New York, as set forth in the petition 

filed in the office of the clerk of said court on the 21st day of April, 

A. D. one thousand eight hundred and eighty-two. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 22 day of April, A. D. 
eighteen hundred and eighty-two. Issued at office, in the city of 
Kansas, in said district, under the seal of said circuit court, the day 
and year last aforesaid. 

SEAL. ] H. C. GEISBERG, 
Clerk of said Court, 
By WARREN WATSON, 
Deputy Clerk. 


62 And said writ of summons was duly returned with the fol- 
lowing endorsement thereon, to wit: 


Unitep STATES OF AMERICA, 


Western Division of the Western District of Missouri, { ct : 


I do hereby certify that I served the within writ by delivering a 
true copy thereof, together with a certified copy of the petition filed 
in the cause, to N. Z. Hickman, clerk of the county court of Jack- 
son county, in his office of county clerk, at Independence, Jackson 
county, Missouri. 

Done in the western division of the western district of Missouri 
this 25th day of April, 1882. 

. C. ALLEN, 
U. S. Marshal, Western Tristrict of Missouri, 
By R. M. ELLIOTT, Deputy. 


And afterwards, to wit, at the regular Mav term, 1882, of said 
court, and on the 15 day of May, 1882, the following entry appears 
of record in said cause, to wit: 


x 
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Ninto Nationa BAnkK oF N. Y. 
agamst 
Jackson County, MISSOURI. 


This day comes the defendant, by its attorney, and files demurrer 
to the petition herein; said demurrer is in the following words and 
figures, to wit: 


In the United States Circuit Court for the Western Division of the 
W estern District of Missourl. 


Nintu NATIONAL BANK OF THE City oF New YORK 
against 
JacKson Country, in the State of Missouri. 


63 Defendant demurs to plaintiff’s petition for the reason 

that it states no cause of action, the bonds sued upon being 
invalid, because it appears said bonds were issued by defendant, 
acting in behalf of Van Buren township, in said county, to the 
Lexington, Lake and Gulf Railroad Company; that the vote which 
was taken under the law by the voters of said township was to de- 
termine whether the county court of said county should subscribe, 
for and in behalf of said township, to the capital stock of the Pleas- 
aut Hill Subdivision of the Lexington, Chillicothe and Gulf Railroad 
Company; that the said county court did make a subscription to 
the capital stock of said last-named road; that, instead of acting as 
instructed by said vote and in accordance with said subscription, it 
issued the bonds, as stated, to the Lexington, Lake and Gulf Railroad 
Company, and received therefore the stock of said company last 
named instead of that of the company to which the subscription 
was made, said last-named company being a company composed of 
said Pleasant Hill Subdivision of the Lexington, Chillicothe and Gulf 
Railroad Company and the Lexington, Chillicothe and Gulf Rail- 
road Company consolidated ; that the petition does not show when 
either of the two last-named roads were incorporated, nor does it 
show when they were consolidated. 

GATES anp WALLACE anp 
TICHENOR, WARNER anp DEAN, 
Attorneys of Defendant. 


And afterwards, to wit, at the regular October term, 1882, of said 
court, and on the 18 day of Oct., 1882, the following entry appears 
of record in said cause, to wit: 


64 NintH NATIONAL BANK vs. JACKSON CouUNTY. 


This cause having been heretofore submitted to the court upon 
the demurrer to the petition and taken under advisement, now, the 
premises having been fully considered and the court being fully 
advised concerning the same, it is ordered that the said demurrer 
be overruled; thereupon comes the defendant, by its attorneys, 
and takes leave until Monday next to answer the petition, said 
opinion being in the following words and figures, to wit: 


In tl 
nad. 
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Cireuit Court of the United States, Western District of Missouri. 
October ‘Term, 1882. 


Nintuo NATIONAL BANK OF THE City oF New YorRK 
against 


JACKSON Counry, in the State of Missouri. 


K REKEL, Judge: 

The suit in this case is on coupons detached from bonds issued 
by Jackson county on behalf of Van Buren township to the Lex- 
ington, Lake and Gulf Railroad Company. 

l'rom the declaration in the case it appears that the bonds were 
issued under the act of the 23rd March, 1868, known as the town- 
ship aid act of Missouri, on a vote ordered as required by that act, 
and that a two-thirds vote was obtained in favor of the subscription ; 
that the county court of Jackson county thereafter, on the lst day 
of September, 1870, made a subscription to the capital stock of said 

Pleasant Hill Division of the Lexington, Chillicothe and 
65 Gulf railroad and the said last company and the Lexington, 

Chillicothe & Gulf Railroad Company, having power to do 
so by law aud according to special provisions to that effect contained 
in the charters and articles of association, respectively, of said com- 
panies, thereafter consolidated into a company under the name and 
style of the Lexington, Lake and Gulf railroad. 

The declaration proceeds to recite that stock was issued by the 
Lexington, Lake and Gulf Railroad Company to Van Buren town- 
ship for the full amount of its subscription; that the same Is now 
held by it; that in the elections of directors the stock was voted by 
the township; that taxes were levied and collected for a number of 
years, and the COUpPOns of the bonds as they became due were paid 
up to 1876; thereupon prays judgment. 

The declaration is demurred to on the ground that it shows the 
vote of the township to have been in favor of subscribing to the 
Pleasant Hill Division of the Lexington, Chillicothe and Gulf Rail- 
road Company while the bonds were issued to the Lexington, Lake 
and Gulf Railroad Company. 

The question raised by the demurrer is, Could the county court 
of Jackson county, for and on behalf of Van Buren township, issue 
bonds voted in aid of the Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf railroad to the Lexington, Lake and Gulf 
Railroad Company. ‘The declaration alleges, as we have seen, that 
the county court by an order of record subseribed the stock to the 
Pleasant Hill Division of the Lexington, Chillicothe & Gulf Railroad 
Company, which division afterwards consvlidated with the Lexing- 
ton, Chillicothe and Gulf railroad under the name of the Lexing- 
ton, Lake and Gulf Railroad Company, so that the question to be 
determined is, Was the subscription, as made, a valid one? ‘The case 
of Harshman vs. Bates County, 92 U.8., and Bates County vs. Winter, 
97 U.S., are relied on to show tlie insufficiency of such subscription. 
In the Harshman case no subscription or order subseribing had been 
made before consolidation, and the court asks, “Did not the 
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Hb authority cease by the extinction of the company voted for? 
No subscription had been made. No vested rights had ac- 
crued to the company.” The rege oo to the someotids ited com- 


pany was held to be void and the bonds issued without authority, 
and void also. In the case under consideration a subscription, as 
we have seen, was made by the order of the county court valid, as 
decided in Nugent against The Supervisors, 19 Wall: ace, and the 
County of Moultrie against Savings bank, 92 U.S. Supreme Court. 

In the Bates County against Winter case the supreme court de- 
clared the action of the county court of Bates county of June 14th, 
1870, not final and self-executing and not, therefore, a subscription. 
The cases commented on differ from the case in hand in this, that 
while in them no valid subscriptions had been made before the con- 
solidation, in the case under consideration such a subscription was 
made prior to the consolidation. By the authorized consolidation 
the Lexington, Lake and Gulf Railroad Company acquired all the 
rights of the prior companies, including the right to receive the 
bonds in controversy. 

The Harshman case was modified by the Supreme Court of the 
United States in a later case, but not upon the point referred to. 
‘The Winter case is again before the Supreme Court on additional 
evidence as to the first subseription. 

The law is declared to be for the plaintiff on the demurrer, and 
the same is overruled. 

: B. HENDERSON anp 
M. LEWIS, 
kor Plaintiff. 
GATES anp WALLACE anp 
TICHENOR, WARNER anp DEAN, 
For Def ndant. 


67 And afterwards, at the regular October term, 1882, of said 
court, and on the 23rd day of October, 1882, the following 
entry appears of record, to wit: 


NiIntH NATIONAL BANK against CouNTy OF JACKSON. 


This day comes the defendant, by its attorneys, and files its answer 
herein — 
And said answer Is in the following words and figures, to wit: 


In the United States Cireuit Court for the Western Division of the 
Western District of Missouri. 


Tue Ninto NATIONAL BANK OF THE CIty or New York, Plaintiff. 
against < 

JACKSON Counry, in the State of Missouri, Defendant. | 

! 


Defendant, for its answer, denies each and every allegation of 
plaintiff's petition, excepting only those which are hereinafter ex- 
pressly admitted. 

Defendant admits the incorporation of plaintiff, and that it is 
located and does business in the State of New York. Defendant 
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admits it executed the bonds and the coupons referred to in said 
petition for and in behalf of the township of Vau Buren, in said 
county, and not otherwise. Defendant admits that said bonds were 
issued to the Lexington, Lake and Gulf Railroad Company and de- 
livered to it, but denies that it was done so for value. 

Defendant, further answering, says that the said Lexington, Chilli- 

cothe and Gulf Railroad Company was incorporated under 
68 the general laws of the State of Missouri August 25th, 1869, 

and that the Pleasant Hill Division of the Lexington, Chilli- 
cothe and Gulf Railroad Company was incorporated under the gen- 
eral laws of the State of Missouri on the 14th day of July, 1870, and 
that both said companies were attempted to be consolidated under 
the general laws of said State the 4th aay of October, 1870, under 
the name of the Lexington, Lake and Gulf Railroad Company, but 
were not, inasmuch as the line of road to be constructed by the new 
company was not the same as those of the two companies so at- 
tempted to be consolidated. 

Defendant admits that, in accordance with the statute of said State 
in such cases made and provided, a petition to the county court of 
defendant was signed by at least twenty-five tax-payers, residents of 
said township of Van Buren, whereby they did petition said court, 
setting forth their desire as a tuwnship to subscribe to the capital 
stock of the Pleasant Hill Division of the Lexington, Chillicothe 
and Gulf Railroad Company, stating the amount of subscription 
they wished to make and the terms and conditions upon which 
they desired said subscription to be made, as they had the right to 
do under the laws of said State; and defendant says that one of the 
conditions in said petition contained and upon which it was to be 
made was that the said railroad, for the construction of which the 
said subscription was proposed to be made, should commence at 
Chillicothe and run thence via the city of Lexington, in Lafayette 
county, Missouri; thence to a point near the town of Hopewell, in 
said county of Lafayette, in a southwesterly direction through said 
Van Buren township, Jackson county, Missouri, to the town of 
Pleasant Hill, and was to run through or within one-half mile of 
Kasly’s first addition to the town of Lone Jack, in said Van Buren 

township. 
69 And defendant says that its county court did, in acecord- 

ance with the statutes of said State, order an election to be 
held in said township to determine whether such subscription should 
be made. Defendant admits that an election was held, and that said 
county court did, at the September term thereof, 1870, make an 
order reciting, among other things, that said proposition to sub- 
scribe the sum of fifty thousand dollars to the capital stock of said 
Pleasant Hill Division of the Lexington, Chillicothe and Gulf Rail- 
road Company was voted for by not less than two-thirds of the 
qualified voters of said township voting at such election; and the 
order recited further that such subscription be made in accordance 
with the terms and conditions of said petition, but that said subscrip- 
tion was never in fact made nor was it ever in any shape or form ac- 
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cepted or acted upon by the Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company. 

Defendant says that said county of Jackson had no power OF au- 
thority, either by means of its county court or otherwise, to subscribe 
for said township of Van Buren, except in the manner and in ac- 
cordance with the terms and conditions of the aforesaid petition, 
upon which the order was made submitting the question as afore- 
said to be voted upon by the tax-payers and residents of said town- 
ship, and in no event was the county authorized to make the sub- 
scription, eveh upon the terms and conditions of said petition, Lo 
any capital stock except that of said Pleasant Hill Division of the 
Lexington, Chiliicothe and Gulf Railroad Company. 

Defendant denies that said county made any subscription to the 

capital stock of the Pleasant: Hill Division of the Lexington, 
70 Chillicothe and Gulf Railroad Company, either for said Van 

Buren township or otherwise, but that it did make an order 
in reference to a subscription to the Lexington, Lake and Gulf Rail- 
road Company, which it had no authority to do, but no subseription 
was ever actually made at all. 

Defendant denies that the county court of Jackson county ac- 
cepted from the Lexington, Lake and Gulf Railroad Company a 
certificate of stock in the capital stock of said company for fifty 
thousand dollars or for any other sum, either for Van Buren town- 
ship or for any other purpose, and defendant denies that said county 
court ever received any certificate, for any sum, of the capital stock 


of the Pleasant Hill Division of the Lexington, Chillicothe and Gulf 


Railroad Company. 

Defendant denies that said county court caused any stock of either 
of said companies to be voted for any purpose whatever. 

Defendant, further answering, says that neither said Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company 
nor said Lexington, Lake and Gulf Railroad Company had the power 
to comply with the terms upon which the subscription was attempted 
to be made, inasmuch as neither could construct a road commenc- 
ing at Chillicothe, which is in Livingston county, the second one 
north of the Missouri river; that neither of said companies had the 
power to construct a road north of said river, and said road to 
which the subscription was voted to be made only had the power 
to construct a railroad commencing at the south boundary line of 
said La Fayette county, Missouri, and, defendant says, of all the 
matters and things above set forth plaintiff had notice at all times ; 
that upon each and every bond mentioned and _ described 
in plaintiff's petition and as a part thereof was printed the 

following: “This bond being issued under and __ pur- 
7] suant to an order of the county court of Jackson county, by 

virtue of an act of the General Assembly of the State of Mis- 
sourl approved March 23rd, 1868, and authorized by a vote of the 
people taken August the 30, 1870, as required by law, upon the 
proposition to subscribe fifty thousand dollars to the capital stock of 
the Pleasant Hill Division of the Lexington, Chillicothe and Gulf 
Railroad Company. Said railroad last aforesaid and the former 
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Lexington, Chillicothe and Gulf Railroad Company were, on the 
4th of October, 1870, consolidated, as required by law, into the com- 
pany under the name of the Lexington, Lake and Gulf Railroad 
Company. Defendant says that neither of the aforesaid companies 
have constructed any railroad. 
Wherefore defendant demands judgment. 
GATES ann WALLACE anp 
TICHENOR, WARNER anp DEAN, 
Alt'ys for Defendant. 


And afterwards, to wit, Nov. 16th, 1882, the following demurrer 
to defendant’s answer was filed in the office of the clerk of said 
court, said demurrer being in the words and figures following, to 
wit: 


[In the Cireuit Court of the-United States for the Western Division 
of the Western District of Missouri. 


Nintu NATIONAL BANK 
again af 


County oF Jackson, for VAN Buren Townsuilp. 


Now comes the plaintiff and demurs to the answer of defendant 
filed in this cause and SaAyVs that said answer and all the mat- 
ters and things therein stated constitute no defense to plain- 
tifl’s action. 

2nd. The averments in said answer, when taken in connection 

with the admissions expressed and implied therein, show that de- 

fendant is wholly without defense to plaintiff’s action, and plaintiff 
prays judgment on his petition notwithstanding said answer. 
J. B. HENDERSON, 
Attorney for Plaintiff. 


And afterwards, at an adjourneéd session of the regular October 
term, 1882, of said court, and on the 22 day of December, 1882, the 
following entry appears of record, to wit: 


NINTH NATIONAL BANK against CouNTY OF JACKSON. 


This day come the parties, by their attorneys, and submit this 
cause to the court. 


And afterwards, at the regular October term, 1883, of said court, 
and on the 20 day of Oct., 1883, the following entry appears of 
record, to wit: 


Nintu NATIONAL BANK against Jackson County. 


This cause having been heretofore submitted to the court upon 
demurrer to defendant’s answer and taken under advisement, and 
the court having considered the same, and being fully advised of 
and concerning the premises, doth order that said demurrer be sus- 
tained. 
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And afterwards, to wit, at an adjourned day of the regular 
70 October term, 1883, of said court, and on the 14 day of Jan- 
uary, 1884, the following entry is of record in said cause, to 
wit : 
Ninta NatrionaL Bank against County OF JACKSON. 


This day comes the defendant, by its attorney, and moves the 
court for leave to make an amendment to its answer by interlinea- 
tion, by inserting in folio 3 of said atiswer, between lines 25 and 26, 
the following words: “ But that said subscription was never in fact 
made nor was it ever in any shape or form accepted or acied upon 
by the Pleasant Hill Division of the Lexington, Chillicothe and 
Gulf Railroad Company ;” and said motion being ealled, heard, and 
submitted, it is ordered that the same be granted and the said 


amendment accordingly made. 


And afterwards, to wit, at said term of said court and on the 16 
day of January, 1854, the following entry appears of record, to wit: 


Ninto NATIONAL BANK against COUNTY OF JACKSON. 


This day come the parties, by their attorneys, and the demurrer 
to the answer being called for hearing, the same 1s argued by coun- 
sel, submitted to the court, and taken under advisement. 


And afterwards, to wit, at the regular May term, 1854, of said 
court, and on the 22 day of May, 1854, the following entry appears 
of record, to wit: 


74 Nintu NAtionat BANK against CouNTY oF JACKSON. 


By written agreement of parties the above-numbered causes (448 
and 776) are consolidated and the hearing thereof on the pleadings 
and proofs set for the 16th day of June ensuing. A jury is waived 
by the parties. 

And the petition in said cause, numbered 776, filed in the office 
of the clerk of said court on the 28 day of March, 1884, is in the 
following words and figures, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. May Term, 1884. 


Ninto NATIONAL BANK or New York, Plaintiff, 
against 
JACKSON County, in the State of Missouri, Defendant. 


The plaintiff respectfully represents to the court that it isa bank- 
ing company, duly incorporated as such under the laws of the 
United States and under the laws of the State of New York, com- 
posed of stockholders resident in the State of New York and citizens 
thereof, and said bank is located in the State of New York and 
does business therein and isa citizen of said State of New York, 
and that the defendant isa municipal eorporation composed of citi- 
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zens of the State of Missouri, the same being a county in said State 
and a citizen thereof. 

And plaintiff further says that the defendant, on the 4th day of 

January, A. D. 1871, by its certain writing obligatory, called 
70 and known as Jackson county railroad bond No. 18, signed 

by Joshua Petty, then presiding justice of the county court 
of said Jackson county, and by E. R. Hickman, then clerk of the 
county court of said county, and sealed with the seal of the county 
court of said county, which said bond is dated on the 4th day of 
January, 1871, acknowledged itself indebted and firmly bound to the 
Lexington, Lake and Gulf Railroad Company, or bearer, in the sum 
of one thousand dollars, which sum said defendant, by thesaid writing 
obligatory, on the day and year aforesaid and for and on behalf of 
Van Buren township, in said county and State, promised to pay to 
said railroad company or bearer, at the Bank of America, in the city 
and State of New York, on the 4th day of January, A. D. 1890, to- 
gether with interest thereon from the date thereof, at the rate of six 
per centum per annum, which interest was and Is to be paid semi- 
annually on the presentation and delivery of the coupons for inter- 
est, thereto attached, at the said bank of America, in the city and 
State of New York. 

Plaintiff says that said bond and other bonds hereinafter described 
were authorized and issued under the following circumstances, to 
wit: 

On the 25th day of August, 1869, the Lexington, Chillicothe and 
Gulf railroad was duly incorporated under the general incorporation 
laws of the State of Missouri, with power and authority to construct 
and operate a railroad from the city of Lexington, in La Fayette 
county, Missouri, to run in a southwardly direction, by the way of 
Mt. Hope, in said county, to Holden, in Johnson county, and 
thence through East Sugar Creek township, in Cass county, and 
thence southwardly in the direction of Butler, in Bates county, and 

thence, in the same direction, to such point in said Bates 
76 county ‘as may be found most advantageous to connect said 

railroad with Fort Seott, in Kansas, to pass through the 
counties of La Fayette, Johnson, Cass, and Bates, in said State of 
Missouri. 

And afterwards, to wit, on the 18th day of July, 1870, the Pleas- 
ant Hill Division of the Lexington, Chillicothe and Gulf Railroad 
Company was duly incorporated under and by virtue of the general 
laws of the State of Missouri, with power and authority to build, 
construct, and operat > a railroad ” commencing On the south bound- 
ary line of La Fayette county, in the State of Missouri, in the vicinity 
of the town of Chapel Hill, in the said La Fayette county, and thence 
running soutbwardly from said commencing point along the most 
advantageous route within one-quarter of a mile of the Lone Jack 
tree, in the vicinity of Lone Jack, in Jackson county, in said State 
of Missouri, to the city of Pleasant Hill, in the county of Cass, in 
said State, and thence southwardly along the best and most advan- 
tageous route and by the way of the town of Austria, in said Cass 
county, to such point at or near the south boundary line of said 
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Cass county as may be found most advantageous to intersect and 
consolidate with said Lexington, Chillicothe and Gulf Railroad 
Company.” The line of said road was fixed in said charter to pass 


through the counties of Johnson, Jackson, and Cass, In said State of 


Missouri. 


Asa part of said charter the following is one of the provisions of 


said act of incorporation, to wit: 

“Sec. 2. The objects of this association shall be the construction, 
maintaining, and operating’a railroad for public use in the convey- 
ance of persons and property and eventually to consolidate with and 
form a link in and bea part of the marn line of said Lexington, Chil- 

licothe and Gult Railroad Company.” 
dé Plaintiff avers that after the incorporation and organiza- 

tion of the companies hereinbefore named and while full 
power and authority existed, both by the laws of the State of Mis- 
souri then existing and by the express provisions of the act of Incor- 
poration of the said Pleasant Hill Division of the Lexington, Chilli- 
cothe and Gulf Railroad Company to consolidate and unite the said 
two companies Into one company or organization for the purpose of 
building, constructing, and operating a joint line of railroad, with 
all the powers, privileges, rights, and immunities which belonged 
to or were vested in either or both of said companies, a petition, duly 
signed by fifty-eight tax-payers and residents of the said township 
of Van Buren, was presented to the county court of said Jackson 
county, setting forth their desire as a township to subscribe to the 
capital stock of the said Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Comoany, then and there duly or- 
ganized as aforesaid, and proposing to build a railroad into and 
through said township, the sum of fifty thousand -dollars; that said 
petition was presented and considered by said county court, duly 
convened and sitting at a regular term of said court, on the 2nd day 
of August, 1870, whereupon the said county court ordered that an 
election be held in said township on August 30, 1870, to determine 
according to the laws then and there in force in said State if such 
subscription should be made. 

And plaintiff avers that in obedience to said order of the court an 
election was duly held according to law on the day named therefor 
in said township, and the returns thereof were duly certified and 
made to the said court, and said returns were duly canvassed at an 


adjourned term of said county court, held on the 6th day of 


78 September, 1570; whereupon the said court made and entered 

upon.the record an order declaring that not less than two- 
thirds of the qualified voters of said township had voted at said 
election in favor of said subscription and had voted said sum of 
fifty thousand dollars to the capital stock of said railroad company 
at the said election so held on the 30th day of August, 1870. 

And the said court, at the time last aforesaid, made and entered 
upon the records as a part of the order hereinbefore recited the fol- 
lowing order, to wit: “ [It is therefore ordered by this court, in com- 
piiance with said election and at the application of said company, 
that said subscription so voted as aforesaid of said sum of fifty thou- 
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sand dollars by said township to the capital stock of said railroad 
company be had and made and entered of record, and said subserip- 
tion is now made by this court in behalf of and for said township 
of Van Buren as aforesaid, and said subscription and sum of fifty 
thousand dollars, to be delivered to said railroad company or to 
such company as said Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company may consolidate with, in accord- 
ance with the terms and conditions of the petition in the matter of 
said election and order and pre ceedings relative thereto heretofore 
made and filed in this court.” 

And plaintiff further avers that after the proceedings hereinbefore 
mentioned and after the subscription of said stock as aforesaid to 
said Pleasant Hill Division of the Lexington, Chillicothe and Gulf 
Railroad Company, to wit, the 4th day of October, 1870, the said 
two companies, to wit, the Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company and the Lexington, Chilh- 

ecothe and Gulf Railroad Company filed articles of consolida- 
7 tion in the office of the secretary of state of the State of 

Missouri, executed according to law, whereby the said two 
compani s consolidated and formed the mselves into one company, 
to wit, the Lexington, Lake and Gulf Railroad Company, which 
said company according to the laws then and there existing, and 
from thence to the present time existing as a part of the law of the 
State of Missouri, the said new company acquiring and possessing 
all the powers, rights, privileges, and immunities vested in and 
belonging to either or both of said companies so consolidating. 

[t was provided as a part of the articles of said consolidated com- 
panies that the name thereof should be the Lexington, Lake and 
Gulf Railroad Company, and that satd company should have power 
and authority to construct and operate a railroad from the city of 
Lexington in La Fayette county, Missouri, running southwardly 
along the line and route indicated in the articles of association of 
said Lexington, Chillicothe and Gulf Railroad Company to the 
south bolundary line of La Fayette county, in the vicinity of the 
town of Chapel Hill,in said La Fayette county, and thence and 
therefrom running along the line and route as mentioned and Indi- 
cated in the articles of association of said original Pleasant Hill 
Division of said Lexington, Chillicothe and Gulf Railroad Company 
to such point in Bates county, Missouri, as may be required and 
found most convenient for said consolidated company to demand, 
receive, and avail itself of the subscription heretofore voted to the 
capital stock of said original Lexington, Chillicothe and Gulf Rail- 
road Company by the townships of Grand River and Mt. Pleasant 
or either of them,in said Bates county, and thence to such point in 
or through said Bates county as may be found most advantageous 

or convenient to connect with railroad constructed or to be 
SO constructed in the State of Kansas, ete. 

It was further provided as a part of such articles of con- 
solidation that all certificates of stock of the said several companies 
heretofore named should be called in and new certificates of stock 
should be issued by the new company to those owning and entitled 

0-012 
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to the same. And it was further provided, as part of said articles 
of consolidation. that the new company should have and PpOssess all 
the powers, rights, privileges, and immunities which belong to either 
or both of the old companies aforesaid, and that all property belong- 
ing to either of said companies and all subscriptions belonging to 
either of said companies should be transferred to and become the 
property of said new company ; and. further, said new or consoli- 
dated company was to have and possess full and complete power, 
authority, and right in law or equity Lo demand, sue tor, recover, 
receive, and receipt for all and every such sum as may have been 
and as are now and may be subscribed to, voted, or pledged to the 
capital SLOCK of suid LWo several railroad companies or either of 
them, by individuals, counties, townships, towns, or otherwise, so 
that said consolidated company shall have full power and authority 
LO have, use, and OWT) all and every the assets of sald two several 
companies or subscriptions made or to be made, whether absolute 
or conditional, LO the capital stock of said coin panies or either One 
of them as fully and LO all intents and purposes as either of said 
railroad companies might or could have done and performed had 
thre Se articles of consolidation never been concluded or entered into. 

It was further provided in the said articles of consolidation that 

the stock subseribed LO the Pleasant Hill Division of Lhe 
§ | Lexington, Chillicothe and Gulf Railroad Company by in- 

dividuals and townships named, including the township of 
Van Buren, in the county of Jackson aforesaid, should be expended 
by the said new or consolidated company according to the terms, 
conditions, and limitations upon ,which said subscriptions were 
originally made or voted to the capital stock of said last-named 
company. 

\nd it is further certified in said urticles of consolidation that 
sald consolidation Wiis made and entered into according to the laws 
of Missouri then in force, and that the said articles had become rati- 
fied and accepted by each of said original railroad companies and 
by the stockholders thereof as provided by law, and that the pro- 
visions of said articles were accepted and made part of the said arti- 
cles of consolidation. 

And plaintiff further says that in obedience to the proceedings 
hereinbefore recited and by authority of law the county court of 
Jackson county, at its regular January term, 1871, to wit, on the 4th 
day of said month, made and entered upon its record an order that 


fifty thousand of the bonds of Jackson county for and in behalf of 


Van. Buren township, in said county, be issued and delivered to the 
Lexington, Lake and Gulf Railroad Company, in obedience to the 
former orders and proceedings of said court; and it was further or- 
dered that, inasmuch as the said court was satisfied that all the 
conditions in said subscription contained authorizing the*issuance 
of said bonds have been complied with on the part of said com- 
pany, “therefore that said bonds should be executed in the usual 
form by the presiding justice and the clerk of said court, and that 
the same should be delivered in payment of said stock sub- 
$2 scription to John Reed, the president of said last-named rail- 
road company. 
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And plaintiff further avers that, in compliance with the said order, 
the said bonds were duly executed and delivered to the said John 
Reed, president of said railroad company, and that the said county 
received and accepted in belialf of said township certificates of stock 
in the said consolidated company equal in amount to the stock so 
subseribed to the said Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company, and that the county court 
of said county, as agent of said township for many years, to wit, for 
six years thereafter, voted and controlled said stock in the election 
f directors of said consolidated company and in all other business 
matters connected therewith ; and plaintiff further avers that the 
county court from year to year thereafter, after the issuance and de- 
livery of said bonds as aforesaid, levied each and every year upon 
the tax-payers of said Van Buren township a tax sufficient to pay 
the accruing Interest upon said borids, and the tax-payers thereof 
willingly consented to pay and did pay such ve ge so levied, from 
vear to year, up to and inclusive of the 1st day of January, 1876, 
whereby the issuance and delivery of said bonds were ratified and 
approved by the county court of said county and by the people of 
said township, and the people thereof and said county of Jackson 
are estopped from denying the validity of said bonds. 

And plaintiff says that the bond hereinbefore referred to and de- 
scribed in this petition, to wit, bond No. 18, is one of the bonds so 
authorized to be delivered to said John Reed, president, and which 
was so delivered to him in discharge of the said stock subscription, 

and the same was negotiated and sold in open market, for a 
S3 full and fair consideration, to innocent purchasers, from whom 

the plaintiff received it for a full consideration, in the usual 
course of business, without notice of any irregularity or defect in the 
issue thereof. 

Second. And plaintiff avers that at the time of issuing and nego- 
tiating said bond hereinbefore described the said defendant county 
issued, negotiated, and delivered to said railway company, for and 
in behalf of said township, certain other bonds and numbered as fol- 
lows. LO wit : Nos. 20, 21, a 2. > 2. bed. 3). 36. oo, Lf. — LS, 29), ia 
39, 40, 41, 38, 30, 10, 11, 12, 14, 19, 8, 9, 34, 48 44. 2. 28. 3, 5, 6. 13, 
24, 25, 26, 45, 1, and 17, each bond being for one thousand dollars, 
dated on the same day as bond No. 18, hereinbefore deseribed, pay- 
able at the same time and place as said bond and containing the 
same recitals and issued and delivered for the same consideration 
and for the same purpose as said bond No. 18. 

And said last-named bonds are in all respects alike and similar to 
said bond No. 18, except the serial numbers by which they are dis- 
tinguished; they contain the same number of coupons, which are 
pavable in the same manner and at the same place, and said bonds 
and coupons were issued and = “1 in like manner for stock 
subscribed by said county in behalf of said township, for which said 
county exe cuted certificates of stock in same manner in said com- 
pany, and yet holds and retains the same. 

Third. Plaintiff says that he is the owner and holder for value of 
all the coupons hereinafter named, detached from the bonds here- 
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84 inbefore described, which coupons, on the respective dates 

of their maturity, as hereinafter stated, he caused to be pre- 
sented for payment at the oftice of the county treasury of said county, 
and payment thereof was demanded and refused, by each of which 


said coupons the said county, for and in behalf of said township of 


Van Buren, promised and agreed to pay to the bearer at the said 
office of the county treasurer of said county thesum of thirty dollars, 
one of said coupons being detached from each of the bonds herein- 
after named and payable at the dates named, to wit: 

Defendant promised to pay to bearer thirty dollars by each of the 


thirteen following coupons, all due and payable on the 4th day of 


July, 1876, one coupon being detached from each of the following- 
named bonds, to wit: Nos. 18, 20, 21, 22, 23, 32, 33, 35, 36, 37, 46, 
47, and 48. 

Fourth. Defendant further promised to pay to bearer for value 
thirty dollars by each of the following thirteen coupons due and 
payable on the 4th day of January, 1877, one coupon being detached 
from each of the bonds hereinbefore last named, and also No. 18. 

Fifth. Defendant further promised to pay to bearer for value thirty 
dollars by each of the following thirteen coupons, due and payable 
on the 4th day of July, 1877, one coupon being detached from each 
of the bonds herein last named. 

Sixth. Defendant further promised to pay to bearer for value thirty 
dollars by each of the following thirteen coupons, due and payable 
on the 4th day of January, L873, one coupon being detached from 
each of the bonds herein last mentioned. 

Seventh. Defendant in the same manner agreed and prom- 

85 ised for value to pay to bearer thirty dollars by each of the 

following thirteen coupons, due on the 4th day of July, 1878, 

one coupon being detached from each of the bonds herein last 
named. 

Kighth. Defendant further promised to pay to bearer for value 
thirty dollars by each of the following thirteen coupons, due and 
payable on the 4th day of January, 1879, one coupon being detached 
from each of the bonds herein last named. 

Ninth. Defendant promised to pay to bearer thirty dollars by each 
of the following thirteen coupons, all due and payable on the 4th 
day of July, 1879, one coupon being detached from each of the bonds 
herein last named. 

Tenth. Defendant promised to pay to bearer thirty dollars by each 
of the thirteen following coupons, all due and payable on the 4th 
day of January, 1880, one coupon being detached from each of the 
bonds herein last named. 

Eleventh. Defendant promised to pay to bearer thirty dollars by 
each of the following thirteen -coupons, all due and payable on the 
4th day of July, 1880, one coupon being detached from edch of the 
bonds herein last named. 

Twelfth. Defendant in the same manner agreed and promised for 
value to pay to bearer thirty dollars by each of the following thir- 
teen coupons, due on the 4th day of January, 1881, one of said cou- 
pons being detached from each of the bonds last aforesaid. 


f¢ 
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Thirteenth. Defendant further promised to pay to bearer thirty 
($30) dollars by each of the following thirteen coupons, all due and 
payable on the 4th day of July, 1881, one coupon being detached 
from each of the bonds last named. 
86 And, fourteenth. Defendant further promised to pay to 
bearer thirty dollars by each of the following thirteen coupons, 
all due and payable on the fourth day of January, 1882. 

lifteenth. Defendant further promised to pay to bearer thirty dol- 
lars by each of the following forty-two (42) coupons, all due and 
payable on the 4th day of July, 1882, one coupon being detached 
from each of the bonds last named, and also Nos. 29, 42, 39, 40, 41, 
08, 30, 10, 11, 12, 14, 19, 8, 9, 34, 43, 44, 2, 28, 3, 5, 6, 18, 24, 25, 26, 
45,1, and 17. 

Sixteenth. Defendant further promised to pay to bearer thirty 
dollars by each of the following forty-two (42) coupons, all due and 
payable on the 4th day of January, 1583, one coupon being detached 
from each of the bonds herein last named. 

Seventeenth. Defendant further promised to pay to bearer thirty 
dollars by each of the following forty-two coupons, all due and paya- 
ble on the 4th day of July, 1883, one coupon being detached from 
each of the bonds herein last named. 

Kighteenth. Defendant further promised to pay to bearer thirty 
dollars by each of the following forty-two coupons, all due and paya- 
ble on the 4th day of January, 1884, one coupon being detached 
from each of the bonds herein last named. 

And plaintiff now comes and says that it is the owner and holder 
of each and all said coupons, to wit, three hundred and twenty-four 
(324) in number, each being pavable at the dates specified above, 
and each promising to pay to bearer thirty dollars as aforesaid, 
which coupons he caused to be presented for payment at maturity, 

according to their terms, as herein set forth, at the office of 
S7 the Bank of America, in the city and State of New York, 
and payment thereof in each and every case was refused. 

Wherefore an action hath accrued to plaintiff to have judgment 
for the amount of said coupons, and for interest and damages, and 
he therefore now brings his suit and prays judgment as aforesaid 
for said coupons, with interest, damages, and costs of suit. 

J. B. HENDERSON, 
JAMES M. LEWIS, 
Attorneys for Plaintiff. 


The coupons filed with said petition are in words and figures as 
follows, to wit: 
SS $30. $30. 
City oF INDEPENDENCE, JAcKsON Co., Mo., 
Jan’y 4, A. D. 187 


The County of Jackson acknowledges to owe the sum of thirty 
dollars in gold, payable to bearer, on the 4th day of July, 1882, at 


22 THE COUNTY OF JACKSON, STATE OF MISSOURT, VS. 
the Bank of America, in the city and State of New York, for six 
months’ interest on bond No. 1. | 
E. R. HICKMAN 
Clerk County Court, Jackson Co., Mo. 


(Here follow 324 other coupons (pp. 88 to 154, incl.), omitted in 
rinting, per stipulation. See page 209.) 
| £, | } pag 


135 Upon the filing of said petition a writ of summons was 
issued in words and figures as follows, to wit: 


UNITED STATES OF AMERICA, } 


: Se ag . ; pg . : — F. 
Wests rn Division Oo} the Western Liristrict oj Missouri, j 


The President of the United States of America to the marshal of the 
United States for the Western District of Missouri, Greeting: 


You are hereby commanded to summon Jackson County, in the 
State of Missouri, and in the western division of the western district 
thereof, to be and appear before the honorable circuit court of the 
United States in and for the western division of the western district 

Missouri, on the first day of the next term thereof, to be begun 
and holden in the city of Kansas, in said district, on the third Mon- 
day, the 19th day, of May next, then and there to answer the com- 
pl: iint of the Ninth National Bank of the city of New York, a corpo- 

ration of the State of New York, as set forth in the petition filed in 
the office of the clerk of said court on the 28th di ay of March, 
136 ~=one thousand eight hundred and eighty-four. 
Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 31st day of March, A. D. 
eighteen hundred and eighty-four. 

‘Tssued at office, in the city of Kansas, In said district, under the 
seal of said circuit court, the day and year last aforesaid. 

[SEAL. | H. C. GEISBERG, 
Cle rk of ond Court, 
By WARREN WATSON, 
Deputy Clerk. 


And said writ of summons was duly returned with the following 
endorsement thereon, to wit: 


UNITED STATES OF AMERICA, -“ 
Western Division of the Western District of Missouri, { 


I do hereby certify that I served the within w rit by delivering a 
true copy thereof, together with a certified copy of the petition filed 
in the cause, to J. W. Swe: aringen, deputy county clerk of Jackson 
county, Missouri, in the office of the clerk of the county court of 
Jackson county, in Independence, Missouri, on the llth day of 
April, 1884, the said J. W. Swearingen being a regularly appointed 
deputy, and having charge of said office, W. S. Burr, clerk of the 
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county court of said Jackson county, being absent from his office 
and the city of Independence. 
Done in the western division of the western district of Missouri. 
JOSEPH H. McGEE, 
U. dS. Marshal, West. [hist. of Missouri. 
By OWEN H. McGEE, Deputy. 


137 And afterwards, to wit, at the regular May term, A. D. 1884, 
of said court, and on the 20 day of May, 1884, the following 
entry appears of record in said cause numbered 776, to wit: 


Ninth Nationat Bank against County or JACKSON. 


This day comes the defendant and files answer, by its attorneys, 
and said answer is in the following words and figures, to wit: 


In the United States Circuit Court for the Western Division of the 
Western District of Missouri. 


Nintau NATIONAL BANK OF THE City or New York, Plaintiff, 
against 
JACKSON CounrTy, in the State of Missouri, Defendant. 


Defendant for its answer denies each and every allegation of 
plaintiff’s petition, excepting only those which are hereinafter ex- 
pressly admitted. 

Defendant admits the incorporation of plaintiff and that it is located 
and does business in the State of New York. Defendant admits it 
executed the bonds and the coupons referred to in said petition and 
for and on account of the township of Van Buren, in said county, 
and not otherwise. Defendant admits that said bonds were issued 
to the Lexington, Lake and Gulf Railroad Company and were de- 
livered to it, but denies that it was done so for value. 

‘Defendant, further answering, says that the said Lexing- 
138 ton, Chillicothe and Gulf Railroad Company was incorporated 
under the general laws of the State of Missouri August 25, 
1869, and that the pleasant Hill Division of the Lexington, Chilli- 
cothe and Gulf Railroad Company was incorporated under the gen- 
eral laws of the State of Missouri on the 14th day of July, 1870, and 
that both of said companies were attempted to be consolidated under 
the general laws of said State the 4th day of October, 1870, under 
the name of the Lexington, Lake and Gulf Railroad Company, but 
were not, inasmuch as the line of road to be constructed by the new 
company was not the same as those of the two com panies so attempted 
to be consolidated. 

Defendant admits that in accordance with the statutes of said 
States in such cases made and provided a petition to the county 
court of defendant was signed by at least twenty-five tax-pavers, resi- 
dents of the township of Van Buren, whereby they did petition said 
court, setting forth their desires as a township to subscribe to the 
capital stock of the Pleasant Hill Division of the Lexington, Chilli- 
cothe and Gulf Railroad Company, stating the amount of the sub- 
scription they wished to make and the terms and conditions upon 
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which ‘they desired said subscription to be made, as they had the 
right to do under the laws of said State; and defendant says that 
one of the conditions in said petition contained and upon which it 
was to be made was that the railroad for the construction of which 
the subscription was proposed to be made should commence at ¢ ‘hil- 
licothe and run thence via the city of Lexington, in La l'ayette county, 
Missouri, thence to a point near the town of Hopewell, In said 
county of La Fayette, in a southwesterly direction through said Van 

Buren township, Jackson county, Missouri, to the town of 
139 Pleasant Hill, and was to run through or within one-half 

mile of Easly’s first addition to the town of Lone Jack, in said 
Van Buren township. 

And defendant says that the county court did,in accordance with 
the statutes of said State, order an election to be held in such town- 
ship to determine whether such subscription should be made; de- 
fendant admits that an election was held, and that said county court 
did at the Septem ber term, 1570, thereof make an order reciting, 
among other things, that said proposition to subscribe the sum of 
fifty thousand dollars to the capital stock of said Pleasant Hill Di- 
vision of the Lexington, Chillicothe and Gulf Railroad Company was 
voted for by not less than two-thirds of the qualified voters of such 
township voting at such election; and the order recited further that 
such subscription be made in accordance with the terms and condl- 
tions of such petition, but that such subscription was never in fact 
made, nor was it ever in any shape or form accepted or acted upon 
by the Pleasant Hill Division of the Lexington, Chillicothe and Gulf 
Railroad Company. 

Defendant Says that said county of Jackson had ho power or au- 
thority, either by means of its county court or otherwise, to sub- 
scribe for said township of Van Buren, except in the manner and 
n accordance with the t rms and conditions of the aforesaid peti- 
tion upon which the order Was made submitting the question as 
aforesaid to be voted upon by the tax-payers and residents of said 
township, and in no event was the county authorized to make the 
subse r bypot lon, CVell Upon the Lerins and conditions of sald petition, Lo 
any capital stock, except to that of the said Pleasant Hill Division 

of the Lexington, Chillicothe and Gulf Railroad Company. 
140 Defendant denies that said county made any subscription 

to the capital stock of the Pleasant Hill Division of the Lex- 
ington, Chillicothe and Gulf Railroad Company, either for said Van 
Buren township or otherwise, but that it did make an order in ref- 
erence to a subscription to the Lexington, Lake and Gulf Railroad 
Company, which it had no authority to do, but no subscription was 
ever actually made at all. : 

Defendant denies that the county court of Jackson county acce pted 
from the Lexington, Lake and Gulf Railroad C ompany a fees ute 
of stock in the capital stock of said company for fifty thousand dol- 
lars or for any other sum, either for Van Buren township or for any 
other purpose, and defendant denies that said county court ever re- 
ceived any certificate for any sum of the capital stock of the Pleasant 
Hill Division of the Lexington, Chillicothe and Gulf Railroad Com- 


pany. 
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Defendant denies that said county court caused any stock of either 
of said companies to be voted for any purpose whatever. 

Defendant, further answering, says that neither said Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company 
nor said Lexington, Lake and Gulf Railroad Company had the 
power to comply with the terms upon which the subscription was 
attempted to be made, inasmuch as neither could construct a rdad 
commencing at Chillicothe, which is in Livingston county, the 
second one north of the Missouri river; that neither of said com- 
panies had the power to construct a road north of said river, and 
said road to which the subscription was voted to be made only had 
the power to construct a railroad commencing at the south boundary 

line of said La Fayette county, Missouri, and defendant says 
141 _ _—soff all the matters and things above set forth plaintiff had 
notice at all times; that upon each and every bond men- 

tioned and described in plaintiff’s petition and as a part thereof was 
printed the following: “This bond being issued under and pursuant 
to an order of the county court of Jackson county, by virtue of an 
act of the General Assembly of the State of Missouri approved 
March 25rd, 1868, and authorized by a vote of the people taken Au- 
gust the 30th, 1870, as required by law, upon the proposition to 
subscribe fifty thousand dollars to the capital stock of the Pleasant 
Hill Division of the Lexington, Chillicothe and Gulf Railroad Com- 
pany. Said railroad last aforesaid and the former Lexington, Chilli- 
cothe and Gulf Railroad Company were, on the 4th of Oct., 1870, 
consolidated, is required by law. Into thre company under the name 
of the Lexington, Lake and Gulf Railroad Company.” 

Defendant says that neither of the aforesaid companies have con- 
structed any railroad. 

Wherefore defendant demands judgment. 

GATES axnp WALLACE anp 
TICHENOR, WARNER anv DEAN, 
Att’ys of Defendant. 


And afterwards, to wit, on the 2lst day of May, A. D. 1884, the 
following stipulation of parties was filed in the office of the clerk of 
said court, to wit: 


NiIntH NATIONAL BANK, Plaintiff, ) 
Ada inst > Nos. 448 and 776. 
JACKSON County, Defendant. { 


142 It is stipulated and agreed by and between the parties, 
plaintiff and defendant, in the above causes— 
lst. That the said causes may be consolidated into one case and 
may be tried together as one case. 
2nd. A jury is waived in the trial of said causes or either of them, 
and also in the trial of the consolidated case in the extent that said 
causes may be consolidated. If the case be heard by the district 


judge alone, the record shall be submitted to the circuit judge for 


his opinion and advice to the said district judge. 
3rd. The bonds and coupons set forth and described in plaintiff’s 
4—372 
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petition were issued by the county court of Jackson county, Mis- 
souri, and delivered to the president of the Lexington, Lake and 
Gulf Railroad Company after the consolidation of the Lexington, 
Chillicothe and Gulf Railroad Company and the Pleasant Hill D1- 
vision of the Lexington, Chillicothe and Gulf Railroad Company 
into one company, known as the Lexington, Lake and Gulf Rail- 
road Company. 

4th. The several articles of association under which the Lexing- 
ton, Chillicothe and Gulf Railroad Company and the Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company 
and the articles of consolidation by and between said companies, 
constituting and forming the Lexington, Lake and Guif Railroad 
Company. are as follows, to wit: 


STATE OF MISSOURI, 88: 


[, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy of the articles of consolidation of the Lexington, Chilli- 

cothe and Gulf Railroad Company and the Pleasant Hill 
143. ~=— Division of the Lexington, Chillicothe and Gulf Railroad 

Company, filed Oct. 4th, 1870, as the same appears on file 
and of record in my office. 

In witness whereof | have hereunto set my hand and affixed the 
seal of office of the secretary of state. Done at the city of Jefferson 
this seventeenth day of September, A. D. eighteen hundred and 
seventy-nine. 

[SEAL. | MICHAEL K. McGRATH, 
Secretary of State. 


Articles of consolidation of the Lexington, Chillicothe and Gulf 
Railroad Company and the Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company. 


To all whom it may concern: 


Whereas heretofore articles of association were signed and entered 
into and the Lexington, Chillicothe and Gulf Railroad Company 
duly incorporated thereunder according to the laws of the State of 
Missouri on the 25th day of August, A. D. 1869, and which said 
articles of association and act of incorporation were and are in the’ 
words and figures following, to wit: 


Articles of association of the Lexington, Chillicothe and Gulf Rail- 
road Company, made and entered into this 13th day of August, 
one thousand eight hundred and sixty-nine. 


SecTion 1. The name of this association shall be the Lexington, 
Chillicothe and Gulf Railroad Company, and shall continue for the 
term of one hundred years. 

Section 2. The object of this association is the constructing, 
maintaining, and operating a railroad for public use in the convey- 
ance of persons and property. 
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Section 3. The places from and to which said railroad is 
144 ___—i to be constructed, maintained, and operated are as follows: 
Commencing at the city of Lexington, in La Fayette county, 
Missouri, and thence running southwardly from said city of Lex- 
ington and east of the head-waters of the Little Sni creek by the 
way of Mt. Hope, in said county, to Holden, on the Pacific railroad, 
in Johnson county, and thence through East Sugar Creek township, 
in Cass county; thence southwardly in the direction of Butler, in 
dates county, and thence southwardly to such point in said Bates 
county as may be found most advantageous to connect said railroad 
with Fort Scott, Kansas. ! 

Section 4. The length of said railroad shall be, as near as may 
be, about seventy-five miles, and shall be made into or through the 
counties of La Fayette, Johnson, Cass, and Bates. 

Section 5. The amount of capital stock of said company shall be 
two millions of dollars, divided into twenty thousand shares of one 
hundred dollars each. 

Section 6. The names and places of residence of the directors 
who shail manage the affairs for the first year, and until others are 
chosen and qualified in their places, are as follows: Isaiah Nichols, 
Barney A. Crain, and Hosea H. Moore, Holden Missouri; Henrv 
V. Stall, Cass county, Missouri; John A. Winson, Bates county, 
Missouri; Alex. K. Owens, Bates county, Missouri; Andrew Ritchie, 
Altoona, Bates county, Missouri; Mitchell Pickett, Barter, Bates 
county, Missouri; John Reid, J. F. Atkinson, Tilton Davis, Green 
D. Suterfield, and Chas. L. Ewing, La Fayette county, Missouri. 

Section 7. This association is organized under and subject to 
chapters sixty-two and sixty-three of the general statutes of the 

State of Missouri. 
145 We, whose names are hereto signed as subscribers to the 

capital stock of the Lexington, Chillicothe and-Gulf Railroad 
Company, hereby promise to be governed by the foregoing articles 
of association, and to pay the sums set opposite our names to the 
directors or the authorized agent of the directors of said company 
whenever and at such times and places and in such amounts as they 
may call on us so to do. 

Witness our signatures and the amount thereto annexed this the 
13th day of August, one thousand eight hundred and sixty-nine. 
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Names of subscribers. Residence. Meso | Dollars. 
Snures 

F. J. Fygard. a aia Holden. shield > anemia +7 +700 
I. Nic hols a i lalate — aia Holden oe a ¥ 1,700 
ene ran oreo Holden ails tie aia 17 4,700 
M. W. Mize i a ile idiie I a ) 47 4,700 
H. H. Moore seein I icant eananities wantin aie 17 4.700 
Se Cass Co., Mo. ; pert 17 4,700 
John Atkins ae Bates county, FEO. anccus cones 17 1.700 
Alex. K. een sical italian Bu TO scvidhnsnsiidl «-eoatniieanes maa 17 +. 700 
Mitchell Pickett ice a aa b Ml ail . +7 1.700 
Andrew Ritchie ai tatiana unmeiiail Da ( i 17 +, 00 
tichard J. Dejamett ' ba er Mo vi 4.700 
Ino. Reid so ceaiiaiinaieiitaiia . Lex nevon ‘ iden dita a . ti 1700 
Tilton Davis . - Lexington ial liaditiaias 17 1700 
G. D. Sutertield La Fayette Co., Mo. 17 1700 
J. F. Atkinson _... : La Fay Co., Mo. 17 1700 
Chas. L, Kwing aia sisi La In tte ¢ Ss alias +7 $700 
Mark L, Demott —_ nena — [ 4 haye 70. Mo & wenden ] ' 100 


Be it remembered that on this day came B. A. Crain, H. H. 
Moore, and H. V. Stall, three of the directors named in the 
146 ~—s articles of association hereto india: and upon their oaths 
state that there has been at least one thousand dollars of 
stock for every mile of railroad proposed to be made in good faith 
subscribed thereto, and that five per cent. in cash has been paid 
thereon to the directors named in said articles of association in good 
faith, and that it is intended in good faith to construct, maintain, 
and operate the road mentioned in sald articles oft association hereto 
attached. 
B. A. CRAIN. 
H. H. MOORE. 
H. V. STALL. 

Subscribed and sworn to before me this 20th d: av of August, 1869. 

Witness my hand and seal notarial at my office i ose ~ len. 
[ SEAL. | DAVID N NATION, 
Notary Public. 
OFFICE OF SECRETARY OF STATE, 
City OF JEFFERSON, epee RI. 

[, Francis Rodman, secretary of state for the State of Missouri 
do hereby certify that the annexed pages contain a a comp ete, 
and full copy of the articles of association of the Lexington, ‘ ‘hilli- 
cothe and Gulf Railroad Company, filed August 25th, 1869, as ap- 
pears by comparing the same with the original articles now on file, 
as the law directs, in this office. 

In testimony whereof I[ have hereto set my hand and affixed my 
official seal. Done at office this 25th day of August, A. D. eighteen 
hundred and sixty-nine. 

[| SEAL. | FRANCIS RODMAN, 
Secretary of State, 
By EUGENE F. WEIGAL, 
C hief Clerk. 


? 
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And whereas also articles of association were signed and entered 

into, and the Pleasant Hill Division of the Lexington, Chillicothe 

and Gault Railroad Company duly incorporated thereunder 

147 according to the laws of the said State of Missouri, on the 

Sth day of July, A. D. 1870, and which said articles of 

association and act of incorporation are substantially in words and 
figures as follows, to wit: 


Articles of association of the Pl asant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company, made and entered 
into this 14th day of July, 1870. 

Sec. 1. The name of this association shall be the Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company, 
and shall continue for the term of one hundred years. 

Sec. 2. The objects of this association shall be the constructing, 
maintaining, and operating a railroad for public use in the convey- 
ance of persons and property, and eventually to consolidate with 
and form a link in and be a part of the main line of the said Lex- 
ington, Chillicothe and Gulf Railroad Company. 

Sec. 5. The places from and to which said railroad is to be con- 
structed, maintained, and operated, are as follows: Commencing on 
the south boundary line of La Fayette county, in the State of Mrts- 
sourl, in the vicinity of the town of Chapel Hill, in La Fayette 
county, and thence running southwestwardly from s ald commencing 
point along the most advantag ous route, within one om irter of ib 


mile of the Lone Jack tree, in the vicinity of Lone Jack,in Jackson 
county, in said State of , wep to the city of Pleasant Hill. in the 
county of Cass, in said St: id thence southwardly along the 


best and most aiadiinienees route by the way of the town of Austin, 
In said (‘ass county, LO such pon at or near the south boundary 
line of said Cass county as may be found most advantageous to 
intersect and consolidate with said | eXingt on, Chillicothe and Gulf 
Railroad Company. 
148 Sec. 4. The length of said road shall be, as nearly as pos- 
sible, about 36 miles, and shall be made into or through the 
counties of Johnson, Jackson, and Cass, In said State of Missouri. 
Sec. 5. The amount of capital stock of said company shall be one 
million dollars, divided into ten thousand shares of one hundred 
dollars each. 
Sec. 6. The names and places of residence of the directors who 
shall manage the affairs of the company for the first year, and until 
others are chosen and qualified to fill their places, are as follows: 


Names. Residences. 
££ ff eee Lexington, La Fayette Co., Mo. 
DEO. F. Cisco cecdnccam Independence, Jackson Co., Mo. 
Joseph Ragedale..............! ‘ear Chapel Hill, Johnson Co., Mo. 
SS Sr Lone Jack, Jackson Co., Mo. 
Daniel Rheem ....-.-.--...-..Lone Jack, Jackson Co., Mo. 
Theodore Stanley_..---- io wenn Pleasant Hill, Cass Co., Mo. 


Chas. B. Dunbaugh -..--..-.--~- .-Pleasant Hill, Cass Co., Mo. 


a ee Bettie tees ay 


ARNE IR RE A NERY NOR ER . *. 
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BE. , Sean epee Pleasant Hill, Cass Co., Mo. 
OE EE Oa epee Pleasant Hill, Cass Co., Mo. 
a I I _Pleasant Hill, Cass Co., Mo. 
rr. Oe Ce Pleasant Hill, Cass Co., Mo. 
ee i en ae a ee 
a i ae Austin, Cass Co., Mo. 


Src. 7. This association is organized under and subject to chap- 
ters 62 and 63 of the general statutes of the State of Missouri and 
the acts of the General Assembly amendatory thereto. 

Now, know ye, that we, whose names are hereto signed as 

149 subscribers to the capital stock of the Pleasant Hill Division 

of the Lexington, Chillicothe and Gulf Railroad Company, 

hereby agree and promise to be governed by the foregoing articles 

of association and to pay the sums set opposite our respective names 

to the directors of said company whenever and at such times and 
in such amounts as they may call on us so to do. 

Witness our signatures and the amounts thereto annexed this 
16th day of July, A. D. 1870. 


Names. No. shares. Amounts. 
I 5 S500 
ns « NO) eR Me OE be ERO Os 10 1.000 


etc., etc., making in all the sum of money required to be subscribed, 
and which said articles of association were duly sworn to, and act of 
Incorporation thereto annexed, which are as follows: 


STATE OF Missourt, | 
County of Cass, j 


, 
a sF 


We, the undersigned, affiants and directors named in the forego- 
ing articles, respectively make oath and state that the amount of 
stock required by the third section of chapter 63 of the general 
statutes of the State of Missouri has been in good faith subscribed 
and five per cent. paid in cash thereon, as required in said section, 
and that it 1s intended in good faith to. construct, maintain, and 
operate the said railroad as specified in the foregoing articles of 
association. 

ANDREW ALLEN. 
CHAS. B. DUNBAUGH. 
W. H. H. CUNDIFF. 


150 Subscribed and sworn to before me this 18th day of July, 
A. D. 1870. 
XUSH G. LEAMING, 
Notary Public. 


OFFICE OF THE SECRETARY OF STATE, 
City OF JEFFERSON, MIssouRI. 
I, Francis Rodman, secretary of state for the State of Missouri, do 
hereby certify that the annexed pages contain a true, complete, and 
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full record of the articles of association of the Pleasant Hill Division 
of the Lexington, Chillicothe and Gulf Railroad Company, filed in 
this office on the 18th day of July, 1870, as appears by comparing 
the same with the original articles of association now on file, as the 
law directs, in this office. 
In testimony whereof I have hereunto set my hand and affixed 
my official seal. Done at office this 18th day of July, 1870. 
FRANCIS RODMAN, 
Secretary of State, 
By EUGENE F. WEIGAL, Chief Clerk. 


And whereas said Lexington, Chillicothe and Gulf Railroad Com- 
pany have commenced and will soon complete the construction of 
that part of said last-named railroad, being within La Fayette county, 
but find it impossible and impracticable to commence or complete 
that part of railroad indicated in the charter of said company and 
lying and being in and through the limits of said Johnson county 
and East Sugar Creek township, in Cass county ; 

And whereas said Pleasant Hill Division of said Lexington, Chil- 
licothe and Gulf Railroad Company have commenced the construc- 
tion of said last-named road ; 

And whereas both of said railroad companies have con- 
151 structed parts of each said respective railroads and desire the 
consolidation thereof ; 

And whereas the line or route of said railroad indicated in the 
charter of said Pleasant Hill Division of the Lexington, Chillicothe 
and Gulf Railroad Company obviates the obstacles aforementioned, 
and connects the line of said Lexington, Chillicothe and Gulf R rail- 
road Company, in Bates county, with that part of said last men- 
tioned road in La Fayette county,and which two said lines of rail- 
road, when completed and connected, will form in the main and 
whole one continuous line of railroad, and running in the whole or 
in the main in the same general direction of the line or route indi- 
cated in the articles of association of said Lexington, Chillicothe 
and Gulf railroad ; 

And whereas it is desired by and advantageons to all concerned 
in and about said two several railroad companies herein named to 
consolidate in the whole and in the main and form one company 
owning and controlling such continuous and connected line of rail- 
road, having and possessing all the rights, powers, privileges, and 
immunities and subject to all the obligations and liabilities, to the 
State or otherwise, which belonged to or vested in or rested upon 
either of said two several companies desiring to make and construct 
said continuous line of railroad : 

Now, therefore, these articles of consolidation and agreement, 
made and entered into and approved and ratified by and between 
said Lexington, Chillicothe and Gulf Railroad, on the one part, and 
said Pleasant Hill Division of the Lexington, Chillicothe and Gulf 

Railroad Company, of the other part, witnesseth : 
152 That said two several railroad companies are hereby con- 
solidated and formed into one company, with all the powers, 
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certificates of stock issued to them upon satisfactory proof and de- 
mand in the name of the new consolidated company. 

Fifth. Immediately upon the consolidation of said two several 
companies, as provided by law, said new or consolidated com- 

pany to have and shall be empowered and possessed of all 
154 = and singular the powers, rights, privileges, and immunities, 

and subject to all the obligations and liabilities to the State 
with contractors, engineers, or otherwise, which belonged to or vested 
in or rested upon either of the said two several companies hereto 
making this consolidation and signing this agreement and articles ; 
and said new or consolidated company to become and constitute one 
company, under the name of the Lexington, Lake and Gulf Railroad 
Company; that all property and franchises of said two several com- 
panies are hereby merged in one company; that the corporate 
names of said two several companies shall from the date of the said 
consolidation cease, and said new or consolidated company to take 
and exercise all and singular the rights, powers, and privileges to 
solicit and receive subscriptions to the capital stock of said new or 
consolidated company as might or could have been done by said 
two several railroad companies or either one of them; and, further, 
said new or consolidated company to have and possess full and com- 
plete power and authority and right in law or equity to demand, 
sue for, recover, receive, and receipt for all and every such sum as 
may have been, are now,and may be subscribed to, voted, or pledged 
to the capital stock of said two several railroad companies or either 
one of them by individuals, counties, townships, towns, or other- 
wise; so that said consolidated company shall have full power and 
authority to have, use, and to own all and every the assets of said 
two several companies or subscriptions made or to be made, whether 
absolute or conditional, to the capital stock of said companies or 
either one of them, as fully and to all intents and purposes as either 
of said railroad companies might or could have done and per- 

formed had these articles of consolidation never have been 
155 concluded and entered into. 

Sixth. That said new or consolidated company shall have 
and be possessed of and with all the powers, rights, and privileges and 
immunities in the building, operating, construction, or maintaining 
said new line of railroad that belonged or appertained in law or 
otherwise to said two several railroad companies or either one of 
them. 

Seventh. That the stock now subseribed by individuals residing 
in the counties of Johnson, Jackson, and Cass to said Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company, 
as well as the subscriptions now voted by the townships of Pleasant 
Hill, Polk, and Austin, in said county of Cass, and the township of 
Van Buren, in the county of Jackson, all in the State of Missouri, 
shall be expended by said new or consolidated company in the con- 
struction of the road-bed and other necessary expenses appertaining 
thereto, including engineering expenses or any other proper ex-. 
penses, exclusively upon the line and road of said consolidated com- 
pany through and in the counties of Johnson, Jackson, and Cass, as 
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hereinbefore designated, and then only upon the terms, conditions, 
and limitations upon which said subscriptions were voted to the 
capital stock of said Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company, as set forth in the petitions of 
the tax-payers of the said several townships last named to the county 
courts of said respective counties asking for said vote and subscrip- 
tions. 

Eighth. The number of directors who shall manage the affairs of 
said new or consolidated company shall be thirteen in number, and 

of which said number, after the next election for directors for 
156 said consolidated company, as required by law, seven mem- 

bers and directors thereof shall be residents of and annually 
elected from that portion of the country on the line of said rail- 
road north of thesouth line of said La Fayette county; one from the 
county of Johnson or Jackson; three from the county of Cass, and 
two from the county of Bates or some county south of said county 
of Bates. 

Ninth. The members of the boards of directors of said two several 
companies, who shall be directors in and manage the affairs of said 
new or consolidated company until such time as elections are required 
for directors for said consolidated company by law, shall be and are 
the seven members of the board of directors of said original Lex- 
ington, Chillicothe and Gulf Railroad Company now resident of 
said La Fayette county and constituting the board of directors for 
said last-named company for said La Fayette county, and six of such 
members of said board of directors now managing the affairs and 
acting in said Pleasant Hill Division of the Lexington, Chillicothe 
and Gulf Railroad Company as may be designated and elected by 
said directors for La Fayette county in said new or consolidated com- 
pany, and the offices and functions now had and discharged by 
said directors of La Fayette county to continue in said consolidated 
company until the expiration of the time thereof and the first meet- 
ing of said new board of directors, to be had under the call of the 
president thereof, as aforesaid, or any three members thereof. 

Teuth. The consolidation of said Lexington, Chillicothe and Gulf 
Railroad Company and said Pleasant Hill Division of the Lexing- 

ton, Chillicothe and Gulf Railroad Company is formed and 
157 entered into under and by virtue of an actof the General As- 

sembly of the State of Missouri, entitled “An act to amend 
chapter 63 of the general statutes,” entitled of railroad companies, 
so as to authorize the consolidation, leasing, and extension of rail- 
roads, approved March 24th, A. D. 1870, and the provisions of 
which said act have before the consolidation of said two several rail- 
road companies been ratified and accepted by each of the said two 
railroad companies, and also by the stockholders in each of said 
companies, and the provisions of which said act are herein and 
hereby accepted and made part of these articles of consolidation. 

In witness whereof the said Lexington, Chillicothe and Gulf 
Railroad Company and said Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company, by their respective 
presidents thereof, under and by virtue of the resolutions and orders o 
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the respective boards of directors thereof heretofore had and made, have 
hereto, respectively, on the days hereinafter named, signed and exe- 
cuted the foregoing articles of consolidation of said two several rail- 
road companies, said articlss of consolidation having been agreed 
upon and the terms and conditions thereof having first been rati- 
fied and approved by a majority in interest of all the stock held in 
each of said railroad companies at a meeting of the stockholders of 
said two several companies regularly called for that purpose. 
Signed this 26th day of Sept., A. D. 1870, by the said Lexing- 
ington, Chillicothe and Gulf Railroad Company, by the president 
thereof, and attested by the seal of suid company and signature of 
the secretary for the time being, and also signed this 27th day of 
Sept., A. D. 1870, on the part of said Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Company, by the 
158 _— president thereof, and attested by the seal of said company 
and signature of the secretary. 
[SEAL. ] LEXINGTON, CHILLICOTHE AND 
GULF R. R. CO., 
By JOHN REID, President. 
GREEN D. SATTERFIELD, Secretary. 
[U. 5S. Revenue Stamp, $1.00 ] 
[SEAL. ] PLEASANT HILL DIVISION OF THE 
LEXINGTON, CHILLICOTHE AND 
GULF RAILROAD CO., 
By THEODORE STANLEY, President. 
JOHN F. LAWDER, 
Secretary P. H. Div., L., C. and G. R. R. Co. 


Orrick oF THE PLEASANT Hitt Division oF THE 
LEXINGTON, CHILLICOTHE AND GULF RAILROAD CoMPANY, 
PLEASANT HILL, Sept. 25th, 1870. 

I, John F. Lawder, secretary of the Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Co.,do hereby certify that 
the foregoing articles of consolidation are a true copy of the original 
made and entered into on the day and dates therein set forth by the 
respective companies who are parties thereto, as the same appears 
on the records of the proceedings of this company. 

In witness whereof I hereunto set my hand this 28th day of Sep- 
tember, A. D. 1870. 

JOHN F. LAWDER, 
Secretary P. H. Div., L., C. and G. Rh. R. Co. 

Endorsed: Recorded on pages 298, 299, 300, 501, 502, 505, 304, 
305, 306, 307, 308, 309, 310, Book Railroad Association. Francis 
Rodman, secretary of state. Filed October 4th, 1870. Francis Rod- 
man, secretary of state. 


159 5th. The proceedings had in the county court of Jackson 

county, Missouri, under which the county court assumed 
power and authority to issue the bonds and coupons set forth and 
described in plaintiffs’s petition are in words and figures as follows, 
to wit: 
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STATE oF MissouRI, ees 
County of Jackson, J” ) 


In the Jackson County Court. August Term, A. D. 1870. 


Be it remembered that at the term aforesaid and on the second 
day of said month, amongst others, the following proceedings were 
had and made, viz: 

“Now, at this date, come John W. Tate and 57 others, by their 
written petition, and ask the court to order an election of the quali- 
fied voters of Van Buren township LO test the sense of the people in 
regard to said township’s subscribing the sum of fifty thousand dol- 
lars to the capital stock of the Pleasant Hill Division of the Lex- 
ington, Chillicothe and Gulf Railroad Company upon the following 
terms and conditions, viz: 

First. The said railroad commencing at Chillicothe; thence via 
the city of Lexington, in La Fayette county,State of Missouri; thence 
to or near the town of [lopewell, In said county of La l'ayette and 
State aforesaid; thence in a southwardly direction through said Van 
Buren township, Jackson county, Missouri, to the town of Pleasant 
Hill, Cass county, Missouri, and shall run through or within one- 
half mile of the limits of l’asley’s first addition to the town of Lone 
Jack, in said Van buren township, Jackson county, Missouri; also 
that a depot shall be established at said road within one-half mile 

of the limits of said addition.’ 
160 Second. The construction cf said road shall be commenced 

in good faith on or before the first day of April, eighteen 
hundred and seventy one, and bonds shall be issued, in sums of not 
less than five hundred dollars, in the name of the County of Jackson, 
State of Missouri, in the payment of such subscription, and dated on 
the day of the delivery thereof, and shall be delivered to said Pleas- 
ant Hill Division of the Lexington, Chillicothe and Gulf Railroad 
Company when they shall have put the grading and bringing of 
said road in said Van Buren township under contract on the terms 
and conditions herein set forth. Said bonds shall be payable, prin- 
cipal and interest, in gold, at the Bank of America, in the city and 
State of New York, as follows: One-fifth in sixteen years from date; 
one-fifth in seventeen years from date; one-fifth in eighteen years 
from date; one-fifth in nineteen years from date, and one-fifth in 
twenty years from date, and shall bear interest at the rate of six per 
cent. per annum, interest payable semi-annually on the coupons of 
interest attached to said bonds. ; 

Third. When the sum of éne hundred dollars is paid by any 
person or persons as taxes upon said subscription, then and in that 
event said company shall issue to such person or persons stock in 
said company to the amount of taxes thus paid, said stock to be 
issued in shares of one hundred dollars each. 

Which said petition 1s by the court received and heard and ordered 
that an election be held in said township on Tuesday, August 30, 
1870, to test the sense of the qualified voters of said township on 
said proposition. It is further ordered that the clerk of this court 

prepare suitable poll-books and forward them to the judges 
161 of election hereinafter appointed.” 


ov 
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And afterwards, to wit, at the September term, 1870, and on the 
6th day of said month, amongst others, the following proceedings 
were had and made, namely : 


“In the Matter of the Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company. 


“It appearing to the court from the certificate of the clerk of this 
court this day filed, as well as from the certified returns of the elec- 
tion heretofore ordered by this court upon the proposition to sub- 
scribe the sum of fifty thousand dollars by Van Buren township to 
the capital stock of the said Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company, that not less than two- 
thirds of the qualified voters of said township voting at said election 
are in favor of said subscription, and have voted said sum to the 
capital stock of said railroad company at an election held on the 30 
day of August, 1870, for that purpose and in that behalf, it is there- 
fore ordered by this couri, in compliance with said election and at 
the application of said company, that said subscription, as voted as 
aforesaid, of said sum of fifty thousand dollars, by said township to 
the capital stock of said railroad company, be had and made and 
entered of record, and said subscription is now made by this court 
on behalf of and for said township of Van Buren aforesaid, and said 
subscription and sum of fifty thousand dollars to be delivered to said 
railroad company or to such company as said Pleasant Hill Division 
of the Lexington, Chillicothe and Gulf Railroad Company may con- 
solidate with, according to the terms and conditions of the petition 

in the matter of said election and orders and proceedings rela- 
162 tive thereto heretofore made and filed in this court.” 


And afterwards, to wit, at the January term, 1871, and on the 4th 
day of said month, amongst others, the following proceedings were 
had and made, viz: 


“ Lexington, Lake gna Gulf Railroad Company. 
“Application for the issuance of Jackson county bonds. 


“ Now at this day comes John Reid, president of said railroad 
company, and moves the court to issue fifty thousand dollars of the 
bonds of said county under the provisions of the order of this court 
made at their September term, 1870, subseribing in behalf of Van 
Buren township fifty thousand dollars to the capital stock of said 
Company, and the court being satisfied that all the conditions in 
said subscription contained authorizing the issuance of said bonds 
have been complied with on the part of said company, orders and 
decrees that fifty bonds of the denomination of one thousand dollars 
each, in the name of Jackson county, for and in behalf of Van Buren 
township, in said county, be issued, said bonds all to be dated the 
4th of January, 1871, all interest and principal payable in gold at 
the Bank of America, city and State of New York, and all bearing 
six per cent. interest per annum from date until paid; ten of said 
bonds to be made payable on the 4th day of January, 1887; ten 
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thereof on the 4th day of January, 1888; ten thereof on the 4th day 
of January, 1889; ten thereof on the 4th day of January, 1890, and 


ten thereof on the 4th day of January, 1891; the interest upon all of 
said bonds to be made payable semi-annually, and each of said bonds: 


thereto coupons for the semi-annual interest according thereon. And 
it is further ordered that the presiding justice of this court affix 


163 his signature as such presiding Justice to each and every of 


said bonds, and that the clerk of this court affix his signature 
as such clerk to each and every of said bonds, as well as each and 
every coupon to said bonds attached, and that said bonds when so 
executed shall be delivered to John Reid, president of said railroad 
company.” 


[, William Z. Hickman, clerk of the county court within and for 
the county and State aforesaid, do hereby certify that the foregoing 
is truly copied from the original orders of record in my office. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at office,in the city of Independence, this 29th 
day of Septem ber, A. D. 1879. 


[sEAL.] WILLIAM Z. HICKMAN, Cork, 
By J. W. SWEARINGEN, D. C. 


6th. Taxes were annually levied by the county court of Jackson 
county, Missouri, on the tax-payers of Van Buren township, in said 
county, for the several years from the date of said bonds up to and 
inclusive of the year 1875, which taxes were by the people paid, and 
from the proceeds of which the coupons maturing on all the bonds 
so issued by said county on behalf of said township, including those 
deseribed by plaintiff in its several petitions, were annually paid olf 
and discharged by order of said county court up to and inclusive of 
the year last aforesaid. 

7th. The statute laws of the State of New York in reference to the 
rate and amount of interest to be paid gh money due and withheld 
from the year 1875 to the date of trial of this case may and shall be 

considered in evidence in this case. 
164 And plaintiff’s petition may be considered as sufficient to 
entitle the plaintiff to have and recover on its coupons such 
rate of interest as the laws of New York may have allowed at the 
time, provided the court shall be of the opinion that the rate of in- 
terest in New York for the time being shall control in the trial of 
the case. : 

Sth. This case shall be set down for hearing on the 16th day of 
June, 1884, or as soon. thereafter as the court can hear the same: 
and on the trial thereof either party may introduce any addiéional 
evidence in his power, either documentary or oral, and the same 
when taken shall be preserved as a part of the facts of the case and 
be considered by the court in connection with the facts herein agreed 
upon. : 
lf either party shall be unable to get ready for trial at the time 
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herein agreed on he may apply for a continuance as in other cases 
and for the same reasons. 
J. Bb. HENDERSON, 
For Plaintiff. 
TICHENOR, WARNER axp DEAN anpb 
GATES anp WALLACE, 
kor Defendant. 


And afterwards, to wit, on the 10 day of July, A. D. 1884, a blank 
form of the bond sued on was filed in the office of the clerk of this 
court in words and figures as follow, to wit: 


No. —. $1,000. 
Unitep States oF AMERICA. 
STATE OF Missouri, County ef Jackson : 


Issued pursuant to articles of consolidation in payment of stock due 
the Lexington, Lake and Gulf Railroad Company ; consolidated 
October 4, A. D. 1870. 


K now all men by these presents that the County of Jackson, 
165 inthe State of Missouri, acknowledges itself indebted and 
firmly. bound to the Lexington, Lake and Gulf Railroad Com- 
pany in the sum of one thousand dollars, which sum the said County 
of Jackson, for and in behalf of Van Buren township therein, 
promises to pay in gold to said Lexington, Lake and Gulf Railroad 
Company or bearer, at the Bank of America, In the city and State of 
New York, on the — day of , A. D. 187-, together with interest 
in gold thereon from the — day of ——, A. D. 157-, at the rate of 
six per cent. per annum, which interest shall be payable sem)- 
annually on the presentation and delivery at said Bank of America 
of the coupons of interest thereto attached— 

This bond being issued under and pursuant to an order of the 
county court of Jackson county by virtue of an act of the General 
Assembly of the State of Missouri approved March 23rd, 1868, en- 
titled “An act to facilitate the construction of railroads in the State 
of Missouri,’ and authorized by a vote of the people taken August 
30th, 1870, as required by law, upon the proposition to subscribe 
fifty thousand dollars to the capital stock of the Pleasant Hill Di- 
vision of the Lexington, Chillicothe and Gulf Railroad Company, 
which said railroad company last aforesaid and the former Lexing- 
ton, Chillicothe and Gulf Railroad Company were, on the 4th day 
of October, 1870, consolidated, as required by law, into one com- 
pany, under the name of the Lexington, Lake and Gulf Railroad 
Company. 

And which said last-named railroad company, as provided by law, 
and under the terms of said consolidation thereof, possesses all the 
powers, rights, and privileges, and owns and controls all the assets, 

subscriptions, bonds, moneys, and properties whatever of 
166-176 the two said several companies forming said consolidation 
or either one of them. 
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[In testimony whereof the said County of Jackson has executed this 
bond by the presiding justice of the county court of said county, 
under the order thereof, signing his name hereto, and by the clerk 
of said court, under the order thereof, attesting the same and afhx- 
Ing the seal of said court. This done at the city of Independence, 
county of Jackson, this —- day of ——, A. D. 187-. 


Presiding uisties ok the County (lourt of Jackson County, Mo. 


ened em mac | 
. 


Cl, rh, f f the County (ourt of Jackson ( ounty, Mo. 


S3(). $30. 
City oF INDEPENDENCE, 
JACKSON County, Mo.. —, A. D). 187-. 
The County of Jackson acknowledges to owe the sum of thirty 
dollars in gold, pavable to br arer, on the — day of —, ld5—, at the 
Bank of America, in the city and State of New York, for six months’ 
interest on bend No. —. 


Cl, rk: County Court, Jackson County, Mo. 
(Ilere follows 41 other coupons, omitted In printing. see page 20!).) 


177 And afterwards, to wit, at the regular May term, 1884, of 
said court, and on the 16th day of June, 1854, the following 
entry appears of record, to wit: 


NintH NATIONAL BANK against County OF JACKSON. 


This day come the parties, by their attorneys, and this eause 
being called for hearing the trial of the issues is proceeded with and 
the premises are submitted to the court, with leave Lo file briefs in 


three weeks. 


~~ 


And afterwards, at an adjourned day of the regular October term, 
1884, of said court, and on the 16th day of December, 1884, the fol- 
lowing entrv appears of record, to wit: 


Ninta Nationat Bank against County oF JACKSON. 


This day come the parties, by their attorneys—the plaintiff by 
J. B. Henderson, and the defendant by Gates and Wallace and C, QO. 
Tichenor—and this cause being called for hearing, the same is argued 
by counsel and submitted to the court upon the pleadings and 
proofs ; and Upon due consideration of the premises, the court doth 
find that the defendant is indebted to the plaintiff by reason of the 
matters alleged in the petition in the sum of twenty-six thousand 
one hundred and nine dollars and twenty-one cents ($26,109.21). 

It is therefore considered by the court that the plaintiff, The 
Ninth National Bank of the City of New York, recover against the 

defendant, The County of Jackson, in the State of Missouri, the 
178 ~—s said sum of twenty-six thousand one hundred and nine dol- 
lars and twenty-one cents ($26,100.21), so found to be due, 
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with its costs, to be collected, if necessary, by mandamus against the 
county court of said county, commanding it to levy and collect from 
the township of Van Buren, in said county, a special tax according 
to law for the payment of said judgment, interests, and costs, and to 
pay the same. 
And afterwards, to wit, at said term of said court, and onthe 17th 
day of December, 1854, the following entry is of record in said 
’ cause, to wit: 
NINTH NATIONAL BANK against County OF JACKSON. 


This day comes the defendant, by its attorney, and files motion for 
a new trial of this cause; said motion for a new trial is in the words 
and figures following, to wit: 
In the United States Circuit Court. 
Tue Ninto Nationat BANK OF THE City oF New YORK 
agt 
JACKSON COUNTY. 
Now comes defendant and moves to set aside findings of court, 
and for new trial, for the following reasons: 
lst. The finding is against the law. 
2nd. The finding is against the evidence. 
3rd. The court erred in refusing to give the declaration of law 


? 


i prayed by defendant. 
4th. The court erred in making a finding of facts. 
179 Sth. The finding should have been for defendant instead 


of plaintiff. 
EK. P. GATES anp 
C. O. TICHENOR, 
Attorneys of Def ndant. 


And afterwards, to wit, at the regular May term, 1885, and on the 

16th day of May, 1885, following entry appears of record, to wit: 
NintH Nationa, Bank against County OF JACKSON. 

This day come the parties, by their attorneys—the plaintiff, by J. 
B.'Henderson, and the defendant, by C. O. Tichenor—and the defend- 
ant presents to the court special findings and bill of exceptions in 
the above-entitled cause, which are by the court signed and ordered 
to be made a part of the record herein. 

” Said bill of exceptions is in the words and figures following, 
to wit: 


om 


In the Circuit Court of the United States in and for the Western 
Division of the Western District of Missouri. 
Ninto NATIONAL BANK oF New YuRK 
against 
JACKSON COUNTY. 


Be it remembered that on the — day of the regular Oct. term of 


6—3 {2 
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the court for the year 1884, the above cause coming on to be heard, 
after the hearing of the evidence, the court doth make therein the 
following special findings: 


Nintu NATIONAL BANK OF THE City New YorkK 


against Nc 7 _— 
m4 : . r , * INOS. 448 & 776. 
Jackson County, on behalf of Van Buren Town- 
ship. 
180 Now come the parties, by their attorneys—the plaintiff, by 


J. B. Henderson, Esq., and the defendant, by C. O. Tichenor 
and Gates & Wallace—and a jury having been waived, the cause is 
submitted to the court for trial on the pleadings and on the stipula- 
tion of counsel and on the testimony of witnesses examined in said 
cause ; and the court thereupon makes the following special finding 
of facts in said case: 

On the 14th day of July, 1870, the {Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Company was organized 
by articles of association formed under the general railroad law of 
the State of Missouri. ‘The articles are as follows: 

Sec. 1. The name of this association shall be the Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company, 
and shall continue for the term of one hundred years. 

Sec. 2. The objects of this association shall be the construction, 
maintaining, and operating a railroad for public use in the convey- 
ance of persons and property, and eventually to consolidate with 
and form a link in and be a part of the main line of the said Lex- 
ington, Chillicothe and Gulf R. R. Co. 

Sec. 3. The places from and to which said railroad is to be con- 
structed, maintained, and operated is as follows: Commencing on 
the south boundary line of La Fayette county, in the State of Mis- 
sourl, in the vicinity of the town of Chapel Hill, in La Fayette 
county, and thence running soutlwestwardly from said commencing 
point along the most advantageous route, within one quarter of a 
mile of the Lone Jack tree, in the vicinity of Lone Jack, in Jackson 

county, Missouri, to the city of Pleasant Hill, in the county 
181 of Cass, in said State, and thence southwardly along the best 

and most advantageous route by way of the town of Austin, 
in said Cass county, to such point at or near the south boundary 
line of said Cass county as may be found most advantageous to 
intersect and consolidate with the said Lexington, Chillicothe and 
Gulf Railroad Company. | 

Sec. 4. The length of said road shall be, as nearly as possible, 
thirty-six miles, and shall be made into or through the counties of 
Johnson, Jackson, and Cass, in said State of Missouri. 

Sec. 5. The amount of capital stock of said company shall-be one 
million dollars, divided into ten thousand shares of one hundred 
dollars each. 

Sec. 6. The names and places of residence of the directors who 
shall manage the affairs of the company for the first year, and until 
others are chosen and qualified in their places, are as follows: 
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Names, Residences, 
PE TEs Ce icisinsiaiwaibiin won Lexington, La Fayette Co., Mo. 
PED Hc dtimtarminmcnntes Independence, Jackson Co., Mo. 
SONG TO icnitinccamans Near Chapel Hill, Johnson Co., Mo. 
=e By Lone Jack, Jackson Go., Mo. 
sé ‘é of és 4s 


Co EE ea Sa 
Theodore Stanley....--......- Pleasant Hill, Cass Co., Mo. 
“sé 


Charles B. Dunbaugh Eee a“ ‘“ “e 6 


Clayton Van Hay. .......- .... ‘“ “ “— 
A ndrew Allen SECRET Ene ot ae sé bs rT 1 és 

Andrew A. Fick EEE er “ “6 rT rT rT 

W. H. H. Cundiff EEE CE eee “6 ““ “é rT rT; 

3b. Bh. ROR cenccccnncwe'socecce Austin, Cass Co., Mo. 

ie ‘“ ar oe 

182 Src. 7. This association is organized under and subject to 


chapters 62 and 63 of the general statutes of the State of 
Missouri and the acts of the General Assembly amendatory 
thereto. 


These articles of association were properly signed by the sub- 
scribers to an amount of stock sufficient under the law to justify 
organization, and were sworn to and properly authenticated and 
filed and recorded in the office of the secretary of state of the State 
of Missouri on the 18th day of July, 1870. 


IT. 


After the organization of said company, to wit, on the 2nd day of 
August, 1870, the following proceedings were had, at a regular term 
of the county court of Jackson county, to wit: 

“Be it remembered that at the term aforesaid and on the 2nd 
day of said month the following proceedings were had: 

Now, at this day, come John W. Tate and fifty-seven others, by 
their written petition, and ask the court to order an election of the 
qualified voters of Van Buren township to test the sense of the 
people in regard to said township’s subscribing the sum of fifty 
thousand dollars to the capital stock of the Pleasant Hill Division 
of the Lexington, Chillicothe and Gulf Railroad Company upon 
the following terms and conditions, to wit: 

First. The said railroad commencing at Chillicothe; thence via 
the city of Lexington, in La Fayette county, State of Missouri ; 
thence to or near the town of Hopewell, in said county of La Fay- 

ette and State aforesaid ; thence in a southwesterly direction 
183 through said Van Buren township, Jackson county, Missouri, 

to the town of Pleasant Hill, Cass county, Missouri, and 
shall run through or within one-half mile of the limits of Easly’s first 
addition to the town of Lone Jack, in said Van Buren township, 
Jackson county, Missouri; also that a depot shall be established at 
said road within one-half mile of the limits of said addition. 

Second. The construction of said road shall be commenced in 
good faith on or before the first day of April, 1871, and bonds shall 
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be issued in sums of not less than two hundred dollars, in the name. 


of the county of Jackson, in the State of Missouri, in payment of 
such subscription, and dated on the day of the delivery thereof, and 
shall be delivered to the said Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company when they shall have 
put the grading and bridging of said road in said ‘Van Buren town- 
ship under contract on the terms and conditions herein set forth. 
Said bonds shall be payable, principal and interest, in gold, at the 
Bank of America, in the city and State of New York, as follows: 
One-fifth in sixteen years from date; one-fifth in seventeen years 
from date; one-fifth in eighteen years from date; one-fifth in nine- 
teen years from date, and one-fifth in twenty years from date, and 
shall bear interest at the rate of six per centum per annum, interest 
payable semi-annually, on the coupons of interest attached to said 
bonds. 

Third. When the sum of one hundred dollars is paid by any 
person or persons as taxes upon said subscription, then and in that 
event said company shall issue to such person or persons stock in 
said company to the amount of taxes thus paid, said stock to be 

issued in shares of one hundred dollars each. 
184 Which said petition is by the court received and heard and 
ordered that an election be held in said township on Tuesday, 
August 30th, LS70, to test the sense of the qualified voters of said 
township on said proposition. It is further ordered that the clerk 
of this court prepare suitable poll books and forward ihem to the 
judges of election hereinafter appointed.” 


ITI. 


The election was held in the township according to the provisions 


of the act to facilitate the construction of railroads in the State of 


Missouri, approved February 23rd, 1868, and the returns of the 
election were duly made to the county court at the September term 
of said court, 1870, and on the 6th day of said month the following 
proceedings were had, to wit: 

“In the matter of the Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company— 

It appearing to the court from the certificate of the clerk of this 
court this day filed, as well as from the certified returns to the elec- 
tion heretofore ordered by this court, upon the proposition to sub- 
scribe the sum of fifty thousand dollars by Van Buren township to 
the capital stock of the said Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company that not less than two- 
thirds of the qualified voters of said township voting at said election 
are in favor of said subscription and have voted said sum to the 
capital stock of said railroad company, ai an election held gn the 
30th day of August, 1870, for that purpose and on that behaif. 

[t is therefore ordered by this court, in compliance of said elec- 

tion and at the application of said company, that said sub- 
185 scription, so voted as aforesaid, of said sum of fifty thousand 
dollars by said township to the capital stock of said railroad 
company be had and made and entered of record, and the said sub- 


= 
& 
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scription is now made by this court on behalf of and for said town- 
ship of Van Buren as aforesaid, and said subscription and sum of 
fifty thousand dollars to be delivered to said railroad company or to 
such company as said Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company may consolidate with, according 
to the terms and conditions of the petition in the matter of said 
election and the orders and proceedings relative thereto heretofore 
made and filed in this court.” 
IV. 

There is no evidence before the court that the said railroad com- 
pany ever had or kept any regular stock book for the entry or sub- 
scription of stock by subscribers after its organization; but the 
directors, in their testimony before the court state that they were all 
personally in favor of securing the stock subscriptions in Van Buren 
township, in Jackson coanty,and of Pleasant Hill, Polk, and Austin 
townships, in Cass county. 

By their testimony and by that of the directors and officers of the 
Lexington, Chillicothe and Gulf Railroad Company it is established 
that between the southern line of La Fayette county and the north- 
ern line of Bates county the subscriptions along the line of the Lex- 
ington, Chillicothe and Gulf Railroad Company, as located, were not 
sufficient to build the road, and the Pleasant Hill Division Company 
was organized with a view and for the purpose of deflecting and 

changing the line of the Lexington, Chillicothe and Gulf 
186i railroad to a route that promised a sufficient amount of stock 

subscriptions to complete the road; and the organization of 
the Pleasant Hill Division was originally contemplated and made 
with a view of consolidating with the said Lexington, Chillicothe 
and Gulf Railroad Company, and the purpose of this consolidation 
was to abandon su.much of the line of the Lexington, Cliullicothe 
and Gulf Company as lay between the points aforesaid, and to sub- 
stitute therefor the line of the Pleasant Hill Division, on which the 
said township subscriptions as aforesaid were supposed to furnish a 
sufficient fund to grade the road. 

After the organization of said company different directors, by 
the common consent and general understanding of all the directors, 
went into said respective townships to canvass for said subscriptions, 
and, after the vote had been taken in Van Buren township, Tilton 
Davis, the attorney for the Pleasant Hill Division Company, pre- 
pared the order of the county court by which the vote of the town- 
ship was canvassed and by which the county court ordered the sub- 
scription of the stock of Van Buren township to the aforesaid com- 
pany, the said order being dated the 6th day of September, 1870. 
No one of the directors remembers that any subscription of the 
stock of Van Buren township was actually made in the stock books 
of the Pleasant Hill Company or in those of the consolidated com- 
pany by the county court, nor do they remember that either of said 
companies had or kept ‘any stock books at all, and they do not re 
inember that any action was ever taken by the board of directors as 
a board accepting such subscription; but all the members of the 
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board were individually in favor of the subscription and had 
187 favored the vote in Van Buren and other townships named. 

Whatever books or other memoranda were kept by the Pleas- 
ant Hill Company were turned over to,the consolidated company 
after the consolidation. No stock was ever issued by said Pleasant 
Hill Company or by the consolidated company or by any company 
on account of said subscription and bonds. 

The county court of Jackson county, on the return of the vote of 
the people on the proposition to subseribe said stock made and en- 
tered on the records an order declaring that the necessary vote had 
been given for the proposition, and that “the sum of fiftv thousand 
dollars by said township to the capital stock of said railroad com- 
pany (the Pleasant Hill Division Co.) be had and made and entered 
of record, and said subscription is now made by this court on be- 
half of and for said township of Van Buren aforesaid,” and in 
and as part of said order it is declared and so entered of record that 
this subscription is so made “ at the application of said company.” 

The Pleasant Hill Division Company in framing its articles of 
consolidation, which were approved and adopted by the stockholders 
and the board of directors thereof previous to the act of consolida- 
tion, referred to this as a subscription to its capital stock and under- 
took by its articles to convey it as an asset to the new or consoll- 
dated company. | 

Previous to the organization of the Pleasant Hill Division Com- 
pany, to wit, on the 15th day of August, 1869, the Lexington, Chil- 
licothe and Gulf Railroad Company had been organized by the 
formation of the following articles,.to wit: 


“Articles of association of the Lexington, Chillicothe and Gulf Rail- 
road Company, made and entered into this 138th day of August, 
one thousand eight hundred and sixty-nine. 


Sec. 1. The name of this association shall be the Lex- 
ISS —s ington, Chillicothe and Gulf Railroad Company, and shall 
continue for the term of one hundred years. 

Sec. 2. The object of this association is the constructing, main- 
taining, and operating a railroad for public use in the conveyance 
of persons and property, 

Sec. 3. The places from which and to which this railroad is to be 
constructed, maintained, and operated are as follows: Commencing 
at the city of Lexington, in La Fayette county, Missouri, and thence 
running southwardly from said city of Lexington and east of the 
head-waters of the Little Sni creek, by the way of Mount Hope, in 
said county, to Holden, on the Pacific railway, in Jackson county, 
and thence through East Sugar Creek township, in Cass county ; 
thence southwardly in the direction of Butler, in Bates county, and 
thence southwardly to such point in said Bates county as may be 
found most advantageous to connect said railroad with Fort Scott, 
Kansas. : 

Sec. 4. The length of said railroad shall be, as near as may be, 
seventy-five miles, and shall be made into or through the counties 
of La Fayette, Johnson, Cass, and Bates. 
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Sec. 5. The amount of capital stock of said company shall be two 
millions of dollars, divided into twenty thousand shares of one 
hundred dollars each. 

Sec. 6. The names and places of residence of the directors who 
shall manage its affairs for the first year, and until others are chosen 
and qualified in their places, are as follows: 3 

Isaiah Nichols, Barney A. Crain, and Hosea H. Moore, Holden, 
Mo.; Henrv V. Stall, Cass Co., Mo. ; John A. Winson, Bates Co., Mo.; 
Alex. K. Owens, Bates Co., Mo.: Andrew Ritchie, Altoona, Bates Co., 
Mo.: Michael Pickett, Butler, Bates Co., Mo.; John Reid, J. 
T. Atkinson, Tilton Davis, Green D. Satterfield, and Charles 

L. Ewing, La Fayette Co., Mo. 

Sec. 7. This association is organized under and subject to chapters 
62 and 63 of the general statutes of the State of Missouri.” 

These articles of association were completed by the subseription 
of the necessary amount of stock and were authenticated by the 
oaths of the directors and filed in the office of the secretary of state 
of the State of Missouri and recorded, as required by law, on the 
25th day of August, 1869. 


189 


VI. 

On the 4th day of October, 1870, articles of consolidation, formed 
and entered into according to the law of the State of Missouri, be- 
tween the Lexington, Chillicothe and Gulf Railroad Company and 
the Pleasant Hill Division of the Lexington, Chillicothe and Gulf 
Railroad Company, were filed in the office of the secretary of state 
of the State of Missouri. ‘Those articles are in the following words, 
to wit: 

And whereas said Lexington, Chillicothe and Gulf Railroad Com- 
pany have commenced and will soon complete the construction of 
that part of said last-named railroad being within La Fayette county, 
but find it impossible and impracticable to commence or complete 
that part of said railroad indicated in the charter of said company and 
lying and being in and through the limits of said Johnson county 
and East Sugar Creek township, in Cass county ; 

And whereas said Pleasant Hill Division of said Lexington, Chil- 
licothe and Gulf Railroad Company have commenced the construc- 
tion of said last-named road ; 

And whereas both said railroad companies have con- 
190 structed parts of each said respective railroads and desire the 
consolidation thereof ; 

And whereas the line or route of said railroad indicated in the 
charter of said Pleasant Hill Division of said Lexington, Chillicothe 
and Gulf Railroad Company obviates the obstacles aforementioned 
and connects the line of said Lexington, Chillicothe and Gulf Rail- 
road Company in Bates county with that part of said last-men- 
tioned road in La Fayette county,and which said two lines of rail- 
road, when completed and connected, will form in the main and 
whole one continuous line of railroad, and running in the whole as 
in the main in the same general direction of the line of road indi- 
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cated in the articles of association of said Lexington, Chillicothe 
and Gulf railroad ; 

And whereas it is desired by and advantageous to all concerned 
In and about said two several railroad companies herein named to 
consolidate in the whole and in the main and form one company 
owning and controlling such continuous and constructed line of rail- 
road, having and possessing all the powers, rights, privileges, and 
Immunities and subject to all the obligations and liabilities, to the 
State or otherwise, which belonged to’or vested in or rested upon 
either of said two several companies desiring to make and construct 
said continuous line of railroad: 

Now, therefore, these articles of consolidation and agreement, 
made and entered into and approved and ratified by and between 
said Lexington, Chillicothe and Gulf Railroad Company, of the one 
part, and said Pleasant Hill Division of the Lexington, Chillicothe 

and Gulf Railroad Company, of the other part, witnesseth : 
191 That said two several companies are hereby consolidated 

and formed into one company, with all the powers, rights, 
privileges, and immunities which belonged to or vested in or 
rested upon either of said companies, upon the following terms and 
stipulations and considerations, viz: 

First. The corporate name of this association or consolidated com- 
pany shall be the Lexington, Lake and Gulf Railroad Company, 
and shall continue for the term mentioned in the original articles of 
association of said Lexington, Chillicothe and Gulf Railroad Com- 
pany, and which said consolidated company shall have and continue 
its office and general place of business at the city of Lexington, La 
Fayette county, Missouri. 

Second. The intention and objects of this consolidated com- 
pany shall be the construction, maintaining, and operating a rail- 
road for public use in the conveyance of persons and property, and 
to form one company, owning and controlling one continuous and 
connected line of railroad, commencing at the said city of Lexing- 
ton, in La Fayette county, Missouri,and running thence southwardly 
along the line and route as indicated in the articles of association of 
the original Lexington, Chillicothe and Gulf Railroad Company, to 
the south boundary line of said La F'avette county, in the vicinity 
of the town of Chapel Hill, in said La Fayette county, and thence and 
therefrom running along the line and road as mentioned and* indi- 
cated in the articles of association of said original Pleasant Hill 
Division of said Lexington, Chillicothe and Gulf Railroad Company, 
tosuch point in Bates county, Missouri, as may be required and found 
most convenient for said consolidated COMM pany to demand, recelve, 
and avail itself of the subscriptions heretofore voted to the capital stock 

of said original Lexington, Chillicothe and Gulf Railroad 
192 Company by the townships of Grand River and Mt. Pleasant, 

or either of them, in said Bates county, as may be found 
most advantageous and convenient to connect with railroads con- 
structed or to be constructed in the State of Kansas, or to extend said 
consolidated road southward through such counties in the State of 
Missouri as may be found most advantageous to connect or consolidate 
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same with railroads leading to the States of Arkansas, Texas, or the 
Gulf of Mexico. 

Third. The length of said consolidated road shall be as indicated 
in the articles of association of said Lexington, Chillicothe and Gulf 
Railroad Company, or of such length as said consolidated company 
may hereafter see proper to make and extend same according to 
law, and for the present shall be constructed into and through the 
counties named in said two several companies, and the capital stock 
shall be two millions of dollars, same as stipulated in the original 
charter of said Lexington, Chillicothe and Gulf Railroad Company. 

fourth. That all certificates of stock of the two several companies 
shall be called in and new certificates of stock shall be issued to 
those owning and entitled to the same in lieu of the original stock, 
in the name of the new consolidated company, and all persons who 
are or may be entitled to certificates of stock in said two several 
companies and not having yet received the same shall have such 
certificates of stock issued to them upon satisfactory proof and de- 
mand in the name of the new consolidated company. 

Fifth. Immediately upon the consolidation of said two several 
companies, as provided by law, said new or consolidated com- 
pany to have and shall be empowered and possessed of all and singu- 
lar the powers, rights, privileges, and immunities, and subject to 

all the obligations and liabilities to the State with contract- 
193 iors, engineers, or otherwise, which belonged to or vested in or 

rested upon either of the said two several companies hereto 
making this consolidation and signing this agreement and articles ; 
and said new or consolidated company to become and constitute one 
company, under the name of the Lexington, Lake and Gulf Railroad 
Company: that all property and franchises of said two several comn- 
panies are hereby merged in one company; that the corporate 
names of said two several companies shall from the date of the said 
consolidation cease, and said new or consolidated company to take 
and exercise all and singular the rights, powers, and privileges to 
solicit and receive subscriptions to the capital stock of said new or 
consolidated company as might or could have been done by said 
two several railroad companies or either of them. 

And, further, said new or consolidated company to have and pos- 
sess full and complete authority, power, and right in law or equity 
to demand, sue for, recover, receive, and receipt for all and every 
such sums as may have been and are now or may be subscribed 
to, voted, or pledged to the capital stock of said two several com- 
panies or either of them, by individuals, counties, townships, towns, 
or otherwise, so that said consolidated company shall have full 
power and authority to have, use, and to own all and every the as- 
sets of said two several companies or subscriptions made or to be 
made, whether absolute or conditional, to the capital stock of said 
two companies or either one of them as fully and to all intents and 
purposes as either of said railroad companies might or could have 
done and performed had these articles of consolidation never been 
concluded and entered on. 
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194 Sixth. That said new or consolidated company shall have 

and be possessed of and with all the powers, rights, and privi- 
leges and immunities in the building, operating, constructing, and 
maintaining said new line of railroad that belonged or appertained 
in law or otherwise to said two several railroad companies or either 
one of them. : 

Seventh. That the stock now subscribed by individuals residing 
in the counties of Jackson, Johnson, and Cass to said Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Railroad Company, 
as well as the subscriptions now voted by the townships of Pleasant 
Hill, Polk, and Austin, in said county of Cass, and the township of 
Van Buren, in the county of Jackson, all in the State of Missouri, 
shall be expended by said new and consolidated company in the con- 
struction of the road-bed and other necessary expenses appertaining 
thereto, including engineering expenses or any other proper ex- 
penses, exclusively upon the line and road of said consolidated com- 
pany through and in the counties of Johnson, Jackson, and Cass, as 
hereinbefore designated, and then only upon the terms, conditions, 
and limitations upon which said subscriptions were voted to the 
capital stock of said Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company, as set forth in the petitions of 
the tax-payers of the said several townships last named to the county 
cuurts of said respective counties asking for said vote and subscrip- 
tions. 

Kighth. Thenumber of directors whoshall manage the affairs 
195 of said new or consolidated company shall be thirteen in num- 
ber, and of which said number, after the next election for di- 
rectors for said consolidated company, as required by law, seven 
inembers and directors thereof shall be residents of and annually 
elected from that portion of the country on the line of said rail- 
road north of the south line of said La Fayette county; one from the 
county of Johnson or Jackson; three from the county of Cass, and 
two from the county of Bates or some county north of said county 
of Bates. 

Ninth. ‘The members of the board of directors of said two several 
companies, who shall be directors in and manage the aflairs of said 
new or consolidated company until such time as elections are required 
for directors for said consolidated company by law, shall be and are 
the seven members of the board of directors of said original Lex- 
ington, Chillicothe and Gulf Railroad Company now resident of 
the county of La Fayette and constituting the board of directors for 
said last-named company for said La Fayette county, and six of such 
members of said board of directors now managing the affairs and 
acting in said Pleasant Hill Division of the Lexington, Chillicothe 
and Gulf Railroad Company as may be designated and electéd by 
said directors for La Fayette county in said new or consolidated com- 
pany, and the offices and functions now had and discharged by 
said directors of La Fayette county to continue in said consolidated 
company until the expiration of the terms thereof and the first meet- 
ing of said new board of directors, to be had under the call of the 
president thereof, as aforesaid, or any three members thereof. 
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Tenth. This consolidation of said Lexington, Chillicothe and Gulf 
Railroad Company and said Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company is formed 
196 and entered into under and by virtue of an act of the General 
Assembly of the State of Missouri, entitled “An act to amend 
chapter sixty-three of the general statutes, entitled ‘of railroad con- 
solidation,’ so as to authorize the consolidation, leasing,and extensiun 
of railroads,” approved March 24th, A. D. 1870, and the provisions of 
which said act have before the consolidation of said two several! rail- 
road companies been ratified and accepted by each of the said two 
railroad companies, and also by the stockholders in each of said 
companies, and the provisions of which said acts are herein and 
hereby accepted and made part of these articles of consolidation. 

In witness whereof the said Lexington, Chillicothe and Gulf Rail- 
road Company and the said Pleasant Hill Division of the Lexing- 
ton, Chillicothe and Gulf Railroad Company, by their respective 
presidents thereof, under and by virtue of the resolutions and orders of 
the respective boards of directors thereof heretofore had and made, have 
hereto, respectively, on the days hereinafter named, signed and exe- 
cuted the foregoing articles of consolidation of said two several rail- 
road companies, said articles of consolidation having been agreed 
upon and the terms and conditions thereof having first been rati- 
fied and approved by a majority in interest of all the stockholders in 
each of said railroad companies at a meeting of the stockholders of 
said two several companies regularly called for that purpose. 
Signed this 26th day of September, A. D. 1870, by the said Lexing- 
ington, Chillicothe and Gulf Railroad Company, by the president 
thereof, and attested by the seal of said company and signature of 

the secretary for the time being, and also signed this 27th 
197 dav of September, A. D. 1870, on the part of the said Pleasant 
Hill Division of said Lexington, Chillicothe and Gulf Rail- 
road Company, by the president thereof, and attested by the seal of 
said company and signature of the secretary. 
[SEAL. | LEXINGTON, CHILLICOTHE AND 
GULF RAILROAD COMPANY, 
By JOHN REID, President. 
GREEN D. SATTERFIELD, Secretary. 
(SEAL. ] PLEASANT HILL DIVISION OF THE 
LEXINGTON, CHILLICOTHE AND 
GULF RAILROAD COMPANY, 
By THEODORE STANLEY, President. 
JOHN F. LAWDER, 
Secretary P. H. Div., -L., C. and G. R. R. Co. 


VIL. 


Work had been performed on both lines of road before the con- 
solidation, and the articles of consolidation were in this respect and 
in other respects regular and according to the requirements of the 
statutes of the State of Missouri. The lines of road were not in- 
tended to be nor were they competing lines. The consolidation was 
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intended to form and did form but one line, and that a continuous 
line of railroad running in the same general direction, and the con- 
solidation in no manner deprived the public of competition between 
the said roads. 


VIII. 


The articles of consolidation, as hereinbefore recited, were duly 
filed as stated with the secretary of state and by him recorded, and 
a copy thereof, produced before the court, is duly certified by the 
said secretary of state from his office under the seal of the State. 


IX. 


After the consolidation was perfected, as aforesaid, to wit, 
198 onthe 4th day of January, 1871, and at the regular term of 
the county court of Jackson county, the following proceedings 

were had, to wit: 


“ Lexington, Lake and Gulf Railroad Company. 


“Application for the issuance of Jackson county bonds. 


“ Now at this day comes John Reid, president of said railroad 
company, and moves the court to issue fifty thousand dollars of the 
bonds of said county under the provisions of the order of this court 
made at their September term, 1870, subscribing in behalf of Van a 
Buren township fifty thousand dollars to the capital stock of said 
company, and the court being satisfied that -all the conditions in 
said subscription contained authorizing the issuance of said bonds 
have been complied with on the part of said company, orders and 
directs that fifty bonds of the denomination of one thousand dollars 
each, in the name of Jackson county, for and in behalf of Van Buren 
township, in said county, be issued, said bonds all to be dated the 
4th of January, 1871, all interest and principal pavable in gold at 
the Bank of America, in the citv of New York, and all bearing 
six per cent. interest per annum from date until paid; ten of said 
bonds to be made payable on the 4th day of January, 1887; ten 
thereof on the 4th day of January, 1888; ten thereof on the 4th day 
of January, 1889; ten thereof on the 4th day of January, 1890, and 
ten thereof on the 4th day of January, 1891; the interest upon all of 
said bonds to be made payable semi-annually, and each of said 
bonds to have thereto coupons for the semi-annual interest accord- 
ingly. And it is further ordered that the presiding justice of this 
court affix his signature as such presiding justice to each and every 
of said bonds, and the clerk of this court affix his signature as 
such clerk to each and every of such bonds, as well+as each 
199 and every coupon to said bonds attached, and that said bonds 
when so executed shall be delivered to Jno. Reid, president 
of said railroad company.” 


Sag Soa 


X. 


In pursuance of the foregoing order fifty bonds, each for one 
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thousand dollars, were regularly issued and delivered to the presi- 
dent of the Lexington, Lake and Gulf Railroad Company, payable 
to said company or bearer, and they were sold on the market to 
rarious purchasers, and the proceeds thereof were faithfully used 
and applied in the construction of the road in Van Buren township 
in accordance with the vote of the people and the orders of the 
county court, and said railroad never was built or operated. The 
work on the same was abandoned in 1873, and none has been done 
since, and no railroad has ever been built in the said Van Buren 
township, but a railroad has been built and is now being operated on 
the line of this road from Pleasant Hill to Carthage, in Jasper 
county, Missouri. 


The bonds thus issued, the coupons of a part of which are sued 
on in this action, are in the following form, to wit: 


“Unitep STATES OF AMERICA. 
STaTE OF Missouri, County of Jackson: 


Issued pursuant to articles of consolidation in payment of stock 
due the Lexington, Lake and Gulf Railroad Company, consolidated 
October 4th, A. D. 1870. 

Know all men by these presents that the County of Jackson, 
in the State of Missouri, acknowledges itself indebted and firmly 
bound to the Lexington, Lake and Gulf Railroad Company in 

the sum of one thousand dollars, which sum the said County 
200 = of Jackson, for and in behalf of Van Buren township therein, 

promises to pay in gold to said Lexington, Lake and Gulf 
Railroad Company or bearer, at the Bank of America, in the city 
and State of New York, on the — day of , A. D, —, together 
with interest in gold thereon from the — day of , A. D. 18—, at 
the rate of six per cent. per annum, which interest shall be payable 
semi-annually on the presentation and delivery at said Bank of 
America of the coupons of interest hereto attached— 

This bond being issued under and pursuant to an order of the 
county court of Jackson county by virtue of an act of the General 
Assembly of the State of Missouri entitled ‘An act to facilitate the 
construction of railroads in the State of Missouri,’ and authorized 
by a vote of the people taken August 30th, 1870, as required by law 
upon the proposition to subscribe fifty thousand dollars to the 
capital stock of the Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company, and which said railroad com- 
pany last aforesaid and the former Lexington, Chillicothe and Gulf 
Railroad Company were, on the 4th day of October, 1870, con- 
solidated, as required by law, into one company, under the 
name of the Lexington, Lake and Gulf Railroad Company, 
aud which said last-named railroad company, as required by law, 
and under the terms of said consolidation thereof, possesses all the 
powers, rights, and privileges, and owns and controls all the assets, 
subscriptions, bonds, moneys, and properties whatever of the two 
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said several railroad companies forming said consolidation or either 
one of them. 
In testimony whereof,” ete. 
These bonds were properly signed. according to the order of the 
court, by the presiding justice and the clerk of said county court 
of Jackson county. 
201 The coupons are in the usual form, payable semi-annually 
at the Bank of America, in the city and State of New York, 
each coupon being for six months interest on the bond to which it 
is attached 


XI. 


After the issue and sale of the bonds aforesaid taxes were annu- 
ally levied by the county court of Jackson county on the tax-payers 
of Van Buren township, in said county, for the several years from 
the date of said bonds, up to and inclusive of the year 1875, which 
taxes were by the people paid, and from the proceeds thereof the 
coupons maturing on all the bonds so issued by said county on be- 
half of said township, including those described by plaintiff in his 
petition, were paid off at maturity and discharged by order of the 
county court up to and inclusive of the year last aforesaid. 


XII. 


The statute laws of the State of New York in force prior to the 
Ist day of January, 1880, provided that on all money due by con- 
tract and withheld, on which no rate of interest was specified, should 
bear seven per cent. per annum until paid. From and after Janu- 
ary Ist, 1880, the legal rate of interest fixed by the laws of said 
State on such sums of money due and unpaid has been six per cent. 
per annum, and the court therefore finds that the coupons matur- 
ing before January Ist, 1580, will bear interest at seven per cent. 
up to said last-named date and only six per cent. thereafter, and 
all coupons maturing on or after the Ist day of January, 1880, will 
bear six per cent. per annum until paid. 


XLV. 
202 The plaintiff became the holder of all the coupons in suit 
before maturity and for value without actual notice of any 
other facts than those herein recited and without any notice of any 


defeets in the issue of said bonds and coupons except such as the 
face of the bonds imparted to him. 


XV. 

The line of road covered by the Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Company was substan- 
tially adopted as the line of the Lexington, Lake and Gulf Railroad 
Company, Into which it was merged by consolidation, and the line 
of said road was graded and partially bridged and ties provided 
along the route thereof, but on account of the money panic in 1873 
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and other difficulties it was not completed, as originally contemplated, 
through Van Buren township. 
XVI. 

The statute of the State of Missouri, under which the said bonds 
and coupons were issued, was approved on the 23rd day of March, 
1868, and is entitled “An act to facilitate the construction of rail- 
roads in the State of Missouri.” It provides that;when twenty-five 
tax-payers and residents of a municipal township shall petition the 
county court to subscribe to the capital stock of any railroad com- 
pany building or proposing to build a railroad into, through, or 
near said township “it shall be the duty of the county court, as soon 
as may be thereafter, to order an election to be held in such town- 
ship to determine if such subscription shall be made, which election 
shall be conducted and returns made in accordance with the law 
controlling general and special elections; and if it shall appear 

from the returns of such election that not less than two-thirds 
203 of the qualified voters of such township voting at such elec- 

tion are in favor of such subscription, it shall be the duty of 
the county court to make such subscription in behalf of such town- 
ship according to the terms and conditions thereof, and if such con- 
ditions provide for the issue of bonds in payment of such subserip- 
tion, the county court shall issue such bonds in the name of the 
county,” ete. 

XVII. 

After the election, which was duly held under this law, the county 
court, by order spread upon its record, made an absolute subscrip- 
tion of such stock, as required by the provisions of said act. 

XVIII. 

It appears from the evidence that the town of Chillicothe is situ- 
ated in Livingston county, Missouri, it being in the second tier of 
counties north of the Missouri river, and none of the three companies 
hereinbefore mentioned had any power or authority under their 
charters to build a railroad north of the Missouri river. 


On the foregoing facts the court finds, as a conclusion of law, that 
the plaintiff is entitled to judgment for the amount of the coupons 
filed, with interest thereon, to be calculated according to the rule 
stated in thé 13th clause of the special finding of facts hereinbefore 
recited, which is ordered accordingly. 


A. KREKEL, Judge. 


And upon said findings the court found for plaintiff and entered 
judgment in its favor for the whole amount sued for; to which action 
of the court in so finding for plaintiff and in entering said judg- 
ment defendant at-the time excepted and does still except. 

And, within four days after said finding and after the rendition 
of said judgment and during the session of the court for the said 
term, defendant filed its motion for a new trial, which is in words 
and figures following: 
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204 In the U.S. Cireuit Court. 
Tue 97TH NATIONAL BANK OF THE City oF New YorRK 
ag st 


JACKSON COUNTY. 


Now comes defendant and moves to set aside finding of court and 
for new trial for the following reasons : 

‘Ist. The findin® is against the law. 

2nd. The finding is against the evidence. 

srd. The court erred in refusing to give declarations of law prayed 
by defendant. 

4th. The court erred.in making a finding of facts. 

‘Sth. The finding should have been for defendant instead of plain- 
tiff. 

EK. P. GATES & C. O. TICHENOR, 
Att’ys of Deft. 


Which said motion, coming on to be heard on the — day of said 
court for said term, was overruled; to which action of the court in 
so overruling said motion defendant at the time excepted and does 
still except. 

Wherefore defendant tenders this its bill of'exceptions and asks 
that the same may be signed, sealed, and made a part of the records 
of the court in this case, which is accordingly done. 

A. KREKEL, [seat.] 
Circuit Judge. 


And afterwards, at said term of said court and on the 20th day 
of May, 1885, the following entry appears of record in said cause, 
to wit: 

NintH NATIONAL BANK against County oF JACKSON. 
205 This day comes the complainant, by its attorney, J. B. Hen- 
derson, Esq., and waives service of a citation in this cause. 

Afterwards, at an adjourned session of said regular May term, 
1885, of said court, and on the 3rd day of August, A. D. 1885, the 
following entry appears of record, to wit: 

NintH NATIONAL BAnk or N. Y. against Jackson County. 

This day comes defendant, by Messrs. Gates & Wallace, its attor- 
neys, and presents to the court a bond for a writ of error herein, 
and said bond is by the court approved and sajd writ of error al- 
lowed. Said bond is in words and figures as follows, to wit: 
UNITED STATES OF AMERICA, 8ct: oa 

NINTH NATIONAL BANK oF NEW YORK 
vs. 
JACKSON County, in State of Missouri. 


Know all men by these presents that we, The County of Jackson, 
in the State of. Missouri, as principal, and John Keirsey and P. 8. 
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Alexander, as securities, are held and firmly bound unto The Ninth 
National Bank, a corporation of the State-of New York, its succes- 
sors and assigns, in the sum of five hundred dollars; to the payment 
of which, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, by these pres- 
ents. 
Sealed with our seals and dated this 29th day of July, A. D. 1885. 
Upon this expres: condition, to wit: Whereas the above-named 
County of Jackson has prosecuted its writ of error to the Su- 
206 preme Court of the United States to reverse the judgment ren- 
dered in the cause above named by the circuit court of the 
United States for the western division of the western district of Mis- 
souri: Now, if the above-named County of Jackson shall prosecute 
its said writ of error to effect and answer all damages and costs if 
it shall fail to make good its plea, then this obligation to be void-; 
otherwise to remain in full force and virtue. 
JOHN KEIRSEY. SEAL. 
P. S. ALEXANDER. _ os, 
THE COUNTY OF JACKSON, 
: In STATE OF Missour], 
By R. S. ADKINS, [SEAL. | 
Presiding Justice, by Order of County Court of said County. 


} 


Signed and sealed in presenee of— 
E. ALLEN. 
M. J. ALLEN. 


The above bond is hereby approved and ordered to be filed and 
made a part of the record. | 
A. KREKEL, Judge. 
UniTEp STaATEs OF AMERICA, 


, rage > as - poe: 
Western District of Missouri, § 


John Keirsey, obligor in the within bond, being duly sworn, on 
oath deposes and says that he resides as stated therein and is worth, 
over and above all his debts and liabilities, the sum of one thousand 
dollars, and that he owns real & personal property to that amount, 
subject to execution, in the State of Missouri. 


JOHN KEIRSEY. 


Subscribed and sworn to before me this 29th day of July, A. D. 
1885. 
[SEAL. | E. ALLEN, 
Notary Public. 
207 #Uwnttrep STATES oF AMERICA, } 
7 Western District of Missouri, 


P. Alexander, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he resides as stated therein and is 
worth, over and above all his debts and liabilities, the sum of one 
thousand dollars, and that he owns real and personal property to 
that amount, subject to execution, in the State of Missouri. 

P. S. ALEXANDER. 
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Subscribed and sworn to before me this 29th day of July, A. D. 
1885. 
[SEAL. | E. ALLEN, 
Notary Public. 
UNITED STATES OF AMERICA, 8ct : 


I, Henry C. Geisberg, clerk of the circuit court of the United 
States for the western division of the western district of Missouri, 
do hereby certify the foregoing Lo be a true and complete transcript 
of the record, pleadings, and proceedings in the cause therein 
named as fully as the same appears in my office. 

Witness my hand-as clerk of said court and the seal of said court 
hereto affixed. Done at office, in Kansas City, in said division and 
district, this 18th day of September, A. D. 1885. 

(Seal of the United States Circuit Court, Western Division, 
1 for the Western District of Missouri. \ 


H. C. G 
By WARRI 


EISBERG, Clerk, 
IN WATSON, 
Deputy Clerk. 


208 In the Supreme Court of the United States. 
Tue County or Jackson, Plaintiff in Error, 
Us, 
Nintu NATIONAL BANK OF THE City oF New York, Defendant in 
Error. 


Now comes plaintiff in error, and for an assignment of error 
states— 

First. The findings of the court are not sufficient to support a 
judgment for defendant in error. 

Second. Upon the findings of the court the judgment should have 
been for the plaintiff in error instead of the defendant in error. 

Third. The court erred in finding, as a conclusion of law, upon 
the facts found, that the defendant in error was entitled to a judg- 
ment.. | 

Fourth. The judgment is against the law and the facts found. 

CHARLES O. TICHENOR, 


Attorney of Plaintiff in Error. 


[Endorsed :] The County of Jackson, plaintiff in error, v. Ninth 
National Bank of New York. Assignment of error. Charles O. 
Tichenor, att’y of pl’ff in error. 


209 In the Supreme Court of the United States. 


THe Ninta Nationat BANK oF THE City or New York, Defendant 
in Error, 
agt 
Tue County or Jackson, Plaintiff in Error. 


It is hereby stipulated and agreed that in printing the record 
herein all that portion of the same which sets forth the coupons 
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sued on, excepting the first coupon, may be left out, inasmuch as 
they are all alike in form, and to set them forth in the printed rec- 
ord would be a needless expense; but the clerk will state the total 
number of coupons. 
J. B. HENDERSON, 
Att'y of Defendant in Error. 
CHARLES O. TICHENOR, 
Att'y of Plaintiff in Error. 


[Endorsed:] The County of Jackson, pl’t’ff in error, ag’t Ninth 
National Bank of the City of New York, def’nt in error. Stipula- 
tion as to printing record. 

Endorsed on cover: W. Missouri C. C. U. S. No. 372. The 
County of Jackson, in the State of Missouri, plaintiff in error, vs. 
The Ninth National Bank of New York. Filed October 12, 1885. 


BRIEF OF THE PLAINTIFF IN ERROR. 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE COUNTY OF JACKSON, IN THE 
STATE OF MISSOURI, 
Plaintiff in Error, 

VS. 

THE NINTH NATIONAL BANK OF 
NEW YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE WESTERN DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI. 


STATEMENT. 


This suit was upon coupons attached to bonds 
issued by the County Court of Jackson County, in 
the State of Missouri, on behalf of Van Buren Town- 
ship, in said County, under the provisions of what is 
known as the ‘‘Township Aid Act of 1868." The 
following is the form of the bonds (p. 39 of Printed 
Record ): 


4 
A 
2 
7 
“No—— $1,000. 
UNITED STATES OF AMERICA. 


State of Missouri, County of Fackson. 


Issued pursuant to articles of consolidation, in pay- 
ment of stock due the Lexington, Lake and , 
Gulf Railroad Company, consolidated 
October 4, A. D. 1870. 


Know all men by these presents, that the County of 
Fackson, in the State of Missouri, acknowledges 
itself indebted and firmly bound to the Lexington, 
Lake and Gulf Railroad Company in the sum of 
one thousand dollars, which sum the said County of 
Fackson, for and in behalf of Van Buren Township 
therein, promises to pay in gold to said Lexington, 

Lake and Gulf Railroad Company, or bearer, at 4 
the Bank of America, in the City and State of 

New York, on the——day of—, A. D. 187—, to- 

gether with interest in gold thereon from the day 

of—-, A. D. 187—, at the rate of six per cent. 

per annum, which interest shall be payable semt- 

annually on the presentation and delivery at said ‘ 
Bank of America of the coupons of interest hereto 

attached. 


This bond being issued under and pursuant to an order of 
the County Court of Jackson County by virtue of an Act of the 4 
General Assembly of the State of Missouri, approved March 
23rd, 1868, entitled “ An Act to facilitate the construction of 
railroads in the State of Missouri,” and authorized by a vote of « 
the people taken August 30, 1870, as required by law, upon the 
proposition to subscribe fifty thousand dollars to the capital t 
stock of the Pleasant Hill Division of the Lexington, Chillicothe ‘ 
and Gulf Railroad Company, which said Railroad Company last 
aforesaid and the former Lexingtun, Chillicothe and Guif Rail- 
road Company were on the 4th day of October, 1870, consoli- ( 
dated as required by law, into one company, under the name of 
the Lexington, Lake and Gulf Railroad Company. 

And which said last named railroad company, as provided by 
law, and under the terms of said consolidation thereof, possesses 
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all the powers, rights and privileges, and owns and controls all 
the assets, subscriptions, bonds, money and properties whatever 
of the two said several companies forming said consolidation or 
either one of them. 

In testimony whereof, the said County of Jackson has executed 
this bond by the presiding justice of the County Court of said 
County, under the order thereof, signing his name hereto, and 
by the Clerk uf said Court, under the order thereof, attesting the 
same and affixing the seal of said court. This done at the City 
of Independence, County of Jackson, this day of. , A. D. 


1sj—.” 


These bonds were issued in aid of the same enter- 
prise as those passed on by this Court in Harshman 
vs. Bates County, 92 U. S. 569, and Bates County vs. 
Winters, 97 U. S. 83, and 112'U. S. 325, but under 
different circumstances as to the terms and conditions 
of the petition upon which the vote was taken and the 
facts constituting the alleged subscription. The vote 
was taken upon a proposition to subscribe to the stock 
of the Pleasant Hill Division of the Lexington, Chil- 
licothe and Gulf Railroad Company, and the bonds 
were issued by the County Court to the Lexington, 
Lake and Gulf Railroad Company. The bonds con- 
tain the same recitals, and are in all material respects 
similar, upon their face, with those in the Bates 
County cases; and one of the questions presented is, 
whether upon the facts in this case, as it was upon 
the facts in those cases, there was a valid contract of 
subscription to the stock of the company proposed in 
the vote before it was extinguished by the consolida- 
tion. The other question presented is, whether the 
bonds are not void, because issued contrary to the 
terms and conditions of the proposition made by the 
voters of the Township. 


ASSIGNMENT OF ERRORS. 
The plaintiff in error assigns the following errors: 


first.—The findings of the Court are not sufficient 
to support a judgment for defendant ir error. 

Second.—Upon the findings of the Court, the judg- 
ment should have been for the plaintiff in error, in- 
stead of the defendant in error. 

Third. The Court erred in finding, as a conclu- 
sion of law, upon the facts found, that the defendant 
in error was entitled to a judgment. 

Fourth.—The judgment is against the law and the 
facts found. 


And for a more particular assignment of errors, the 
plaintiff in error says: 


First.—It does not appear from the special finding 
of facts by the Circuit Court, that the Township of 
Van Buren, or the County Court of Jackson County 
in its behalf, made any contract of subscription to the 
capital stock of the Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Company, 
or the Lexington, Lake and Gulf Railroad Company, 
or any other company; nor was there in fact or law 
any subscription or contract of subscription by said 
Van Buren Township, or the County Court of Jackson 
County in its behalf, to the capital stock of any com- 
pany; and the Court therefore erred in rendering 
judgment for the defendant in error on the special 
finding of facts. 

Second.—It appears from the special finding of facts 
by the Circuit Court that neither the Pleasant Hill 


' 
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Division of the Lexington, Chillicothe and Gulf Rail- 
road, nor the Lexington, Chillicothe and Gulf Railroad 
Company, nor the Lexington, Lake and Gulf Railroad 
Company ever located or built, or had any power or 
authority under their charters to locate or build a rail- 
road in compliance with thetermsand conditions of the 
petition or proposition voted on by the voters of Van 
Buren Township, in this, that said petition and propo- 
stition called fora railroad to commence at the Town of 
Chillicothe, which is in the second tier of counties 
north of the Missouri River, and none of the said com- 
panies had any power or authority to build a rail- 
road north of the Missouri River. Therefore, the County 
Court of Jackson County could not, in behalf of 
Van Buren Township, make any valid subscription to 
the capital stock of either of said companies; and the 
Court, for this reason, also erred in rendering judgment 
for the defendant in error upon the special finding of 
facts. 


BRIEF. 
I, 


The evidence on the question of a subscription, or 
contract of subscription, as appears from the finding 
of the court below was as follows (pp. 44-45-46 of 
Printed Record): 


The order of the County Court declaring the propo- 
sition to subscribe to the stock of the Pleasant Hill 
Company carried, which order was drawn by the at- 
torney for the company, proceeded thus: “It is there- 
fore ordered by this court, in compliance of said elec- 
tion, and at the application of said company, that said 
subscription, so voted as aforesaid, of said sum of 
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fifty thousand dollars by said township to the capital 
stock of said railroad company be had and made and 
entered of record, and the said subscription is now 
made by this court on behalf of, and for said town- 
ship of Van Buren, as aforesaid.” ‘There (was) is no 
evidence before the court that the said railroad com- 
pany ever had or kept any regular stock-book for che 
entry or subscription of stock by subscribers after its 
organization; but the directors, in their testimony be- 
fore the court, state(ed) that they were all personally in 
favor of securing the stock sukscriptions in Van Buren 
township.” “After the organization of said company 
different directors, by the common consent and gen- 
eral understanding of all the directors, went into the 
respective townships to canvass for said subscrip- 
tions.” “No one of the directors remembers. that 
any subscription of the stock of Van Buren township 
was actually made in the stock-books of the Pleasant 
Hill Company or in those of the consolidated com- 
pany by the County Court, nor do they remember 
ithat either of said companies had or kept any stock- 
'books at all, and they do not remember that any action 
was ever taken by the board of directors as a board, ac- 
cepting such subscription; but all the members of the 
board were individually in favor of the subscription, 
and had favored the vote in Van Buren and other 
townships named. Whatever books or other memo- 
wanda were kept by the Pleasant Hill Company were 
itturned over to the consolidated company after the 
consolidation. Wo stock was ever tssued by satd Pleas- 
ant [fill Company, or by the consolidated company, or 
by any company, on account of said subscription and 
bonds.” “The Pleasant Hill Division Company, .in 
‘framing its articles of consolidation, which were ap- 
proved and adopted by the stockholders and the 
board ot directors thereof, previous to the act of con- 
solidation, referred to this as a subscription to its 
capital stock, and undertook by its articles to convey 
it as an asset to the new or consolidated company.” 
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This last paragraph of the findings we respectfully 
suggest is not precisely true according to the written 
instruments themselves, which are also a part of the 
findings preserved by the bill of exception. The only 
reference to the Van Buren proposition in any action 
of the Pleasant Hill Company is in the articles of 
consolidation of the two companiesas follows: (Page 
50 of Printed Record.) “Seventh, that the stock now 
subscribed by individuals now residing in the Counties 
of Jackson, Johnson and Cass, to said Pleasant Hill 
Division of the Lexington, Chillicothe and Gulf Rail- 
road Company, as well as the subscriptions now voted 
by the townships of Pleasant Hill, Polk and Austin in 
said County ot Cass and the township of Van Buren 
in the County of Jackson, all in the State of Missouri, 
shall be expended by said new and consolidated com- 
pany in the construction of the road-bed and other 
necessary expenses appertaining thereto, including 
engineering expenses and any other proper expenses, 
exclusively upon the line and road of said consolidated 
company through and in the Counties of Johnson, 
Jackson and Cass as hereinbefore designated and then 
only upon the terms, conditions and limitations upom 
which said subscriptions were voted to the capital 
stock of said Pleasant Hill Division of the Lexington, 
Chillicothe and Gulf Railroad Company, as set forth 
in the petitions of the tax payers of the said several 
townships last named to the County Courts of said. 
respective Counties asking for said vote and sub- 
scriptions.” There is also the further general provi- 
sion in article fifth of the consolidation (p. 49 of 
Printed Record) that the said new and consolidated 
company is “to have and possess full and complete 
authority, power and right in law or equity to demand, 
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sue for, reeover, receive, and receipt for all and every 
such sums as may have been and are now or may be 
subscribed to, voted or pledged to the capital stock of 
said two several companies, or either of them. by 
individuals, Counties, townships, towns and otherwise, 
etc.” No road was ever built or operated by any of 
the companies. 


The foregoing is the evidence, as appears from the 
bill of exceptions, upon which the lower court decided 
that an absolute binding subscription was made to the 
stock of the Pleasant Hill Company. /# this 
the court erred. The cases above referred to, 
Harshman vs. Bates County, 92 U.S. 569; Bates County 
vs. Winters, 97 U. S. 83; Bates County vs. Winters, 
112 U.S. 325, and Marsh vs. Supervisors, 10 Wall. 
676, established it as the law of this court that the 
bonds sued on in this case are invalid in the hands of 
any person, unless there was a_ binding contract of 
subscription between the township of Van Buren and 
the Pleasant Hill Company before its consolidation 
with the other company. 

Upon this evidence and the following authorities, 
we insist that there was no subscription, or contract of 
subscription, to the stock of the Pleasant Hill Com- 
pany: 

Bates County vs. Winters, 112 U.S. 325. 
Bates County vs. Winters,.97 U. S. 83. 
Aspinwall vs. Davies Co., 22 How. 364. 
Buffalo & Jamestown R. R. Co. vs. Falconer, 
103 U.S. 821. 
State ex vel. Wilson vs. Garroute, 67 Mo. 453. 
Weil vs. Greene County, 69 Mo. 284-5. 
Carlisle vs. Saginaw R. R. Co., 27 Mich. 315. 
Sewall vs. Eastern R. R. Co., 9 Cush. 12. 
Gray vs. Portland Bank, 3 Mass. 364. 
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Parker vs. Northern Cent. Mich. R. R. Co. 
33 Mich. 23. 
Hopper vs. Covington, 10 Biss. 488. 
Hannibal vs. Fauntleroy, 105 U. S. 408. 
United States vs. Knox County, 122 U. S. 306. 
Cawdrey vs. City of Caneadea, 16 Fed. R. 
Gilson vs. Township of Dayton, 123 U. S. 
Hopper vs. Covington, 118 U.S. 148. 
Wilson vs. Salamanca, g9 U. S. 504. 
County of Scotland vs. Thomas, 94 U. S. 6 
Marsh vs. Supvrs. of Fulton Co., 10 Wall. 6 
Dixon County vs. Field, 111 U.S. 83. 
County of Davies vs. Dickinson, 117 U. 


32. 
59. 


The late Chief Justice Waite, in delivering the opinion 
of the court, in Bates County vs. Winters, 112 U. S. 
325, said: “The rule may be statedthus: An actual 
manual subscription on the books of a railroad com- 
pany is not indispensably necessary to bind a muni- 
cipality as a subscriber to the capital stock. If the body 
or agency having authority to make such asubscription 
passes an ordinance or resolution to the eftect that it 
does thereby, in the name and on behalf of the muni- 
cipality, subscribe a specific amount of stock, and 


presents.a copy of that ordinance or resolution to the 


company for acceptance as a. subscription, and the 
company does, in fact, accept, and notifies the muni- 
cipality or its proper agent to that effect, the contract 
of subscription is complete, and binds the parties 
according to its terms.” The case is decided upon the 
theory that the ordinance or resolution of the County 
Court that a subscription is made is, by itself, not 
enough, but an acceptance by the company and notice 
of such acceptance to.the municipality or agent are 
also requisite, There was held to have been a notice 
of the acceptance to the County because the acceptance 
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had been made in the presence of the County's 
agents. The steps required to make a contract are in 
all respects the same as in the ordinary case of a 
contract entered into by the making an acceptance of 
a proposition. The proposition alone is not enough; 
the proposition and a resolution of a person or corpor- 
ation to accept are not enough. There must also be 
a notice of acceptance given to the proposer. Bates 
County vs. Winters in the 97 U. S., is also to the 
effect that an actual contract mutually binding on both 
the parties is necessary. Both the municipality and 
the company must be bound. In that case the court, 
through Justice Hunt, delivering the opinion, said: 
“No acceptance was made by the railroad company; 
no notice of acceptance was given, nor was there any 
act or fact which afforded a pretext for saying that the 
railroad company was bound by the contract of sub- 
scription.” This language was quoted with approval 
by the court when the case was again before them in 
the 112 U.S. Mr. Justice Hunt further said, in com- 
menting upon the case of Nugent vs. Supervisors, 19 
Wall, 241: “It is decided in that case that an actual 
manual subscription on the books of the company ts 
not indispensable; that where an order was made bya 
County Court which said that it subscribed for a 
specified number of shares of railroad stock, which 
was accepted by the railroad company, and notice of 
such acceptance given to the County Court, where the 
minds of the parties met, and both understood that a 
contract had been made, and where the County Court 
had accepted the position of a stockholder; received 
certificates for the stock subscribed, and voted as a 
stockholder, that these facts constituted a_ sub- 
scription,” 
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The case of Justices of Clark County vs. Paris R. R. 
Co., 11 B. Mon. 143, which seems in one part of it 
to sanction the doctrine that a mere resolution by the 
municipal authorities that a subscription is made is 
sufficient, is really based upon a resolution solicited 
and accepted by the company, as will be seen from 
reading the entire opinion. 

In the case of Moultree County vs. Savings Bank, 
2 Otto 631, Justice Strong contended for the position 
that the order, or resolution of the municipal author- 
ities was itself a subscription, but was not willing that 
the decision should rest upon that ground, saying 
“that if this conclusion could not be reached, it would 
make but little difference to the present case, for it 
could not be doubted that the action of the board was 
at least an undertaking to subscribe, and this was 
assented to,'or accepted by the railroad company. 
The resolutions were entered of record by the clerk 
and president of the railroad company, and the com- 
pany made an appropriation of the bonds to be re- 
ceived in payment for the subscription by a contract 
made on the 15th of April, 1870.” It seems to have 
always been the understanding of this court that the 
decision in the Moultree County case was based upon 
an accepted subscription. 


Buftalo & Jamestown R. R. Co. vs. Falconer, 
13 Otto 821. 


The court, in Aspinwall vs. Davies County, 22 How. 
364, decides that the required vote of the people of 
the municipality is not a sufficient contract. If not, is 
the order, or resolution of the authorities declaring 
the vote carried and the subscription made any more? 
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Is there a meeting of the minds in the one case any 
more than in the other? Is there anything more to 
bind the railroad company in the one case than in the 
other? In that case, the court held ‘that a subscrip- 
tion was necessary to create a contract binding upon 
the County on the one side to take the stock and pay 
in bonds; and upon the other, to transfer the stock 
and receive the bonds for the same. Until such a 
subscription is made, the contract is unexecuted, and 
obligatory on neither party.” The State authorities 
are to the same eftect. In State ex rel. Wilson vs. 
Garroute, 67 Mo. 453, the Supreme Court of Mis- 
sourl, in passing on this question, observe: “Until 
the occurrence of a subscription and its acceptance, as 
well as a corresponding delivery or intended delivery 
of stock, there would exist neither a contract nora 
consideration for one.” Almost the same language is 
used and the same principle is again announced by 
the court, in Weil vs. Greene County, 69 Mo. 284-5. 

The Supreme Court of Michigan in Carlisle vs. 
Saginaw R. R. Co., 27 Mich. 315, express the rule thus: 
“A stock subscription is a transaction between the 
subscriber and the company, and the obligation of one 
can only be sustained by the corresponding obligation 
of the other. If both are not bound neither is bound, 
and the transaction is a nullity.” In this case the 
president had solicited the subscription, but there was 
no formal act of acceptance by the company. 

To the same effect is Parker vs. Northern Central 
Michigan R.R. Co., 33 Mich. 23. Say the Supreme Court 
of Massachusetts in Sewill vs. Easton R. R. Co., 9 Cush. 
12: ‘The mere subscription of an offer or request to 
become a proprietor or stockholder, not accepted or 
assented to by the company, does not make onea 
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stockholder.” Gray vs. Portland Bank, 3 Mass. 364, 
decides the same point. 


The evidence in this case shows no such contract 
mutually binding upon the township and the Pleasant 
Hill Company as is required by the above authorities. 
A proposition on the part of the township to subscribe 
is all the evidence shows. There is no evidence of 
an acceptance of the proposition by the Pleasant Hill 
Company, or any notice of acceptance given to the 
proposers. The Pleasant Hill Company was never 
bound to deliver its stock in exchange for the bonds 
proposed, and the township was therefore not bound 
to make the subscription or deliver the bonds. Not 
only was there no subscription on the books of the 
company, but no one of the directors remembered 
“that any action was ever taken by the board of 
directors as a board accepting such subscription.” 
‘Whatever books or other memoranda were kept by 
the Pleasant Hill Company were turned over to the 
consolidated company after its consolidation.” If 
there had been any acceptance the consolidated com- 
pany would have the record or memoranda evidence of it. 
The bonds showing on their face that they were issued 
to a different company than the one to which a sub- 
scription was proposed, and containing no recitals of 
compliance with the prerequisites of their validity, the 
burden was upon the plaintiff to show that there was a 
valid contract of subscription with the Pleasant Hill 
Company, and thatthe bonds were issued in compliance 
with the terms and conditions of the authority con- 
ferred. 

Hopper vs. Covington, 1o Biss. 488. 
Hannibal vs. Fauntleroy, 105 U. S. 408. 
United States vs. Knox County, 122 U.S. 306. 
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Gilson vs. Town of Dayton, 123 U. S. 59. 
Cawdrey vs. City of Caneadea, 16 Fed. R. 


532. 
Hopper vs. Covington, 118 U. S. 148. 


That such a valid contract should affirmatively 
appear is also shown by the action of this court in 
the case of Bates County vs. Winters, above cited. 
The case was reversed the first time because the con- 
tract was not shown, but was remanded for a new trial 
to give the plaintiff an opportunity to supply the proof 
if he could; on a second trial it was held that a contract 
of subscription was made out, and the plaintiff pre- 
vailed. Not only is sufficient affirmative evidence of 
the contract wanting in the present suit, but the evi- 
dence embraced in the special findings shows the 
contrary as conclusively as such a neyative can be 
established. There was no subscription on the books, 
no record or memorandum of any acceptance of the 
proposition voted, no remembrance by any of the 
directors of the company of any such acceptance, no 
stock ever issued, and no action as a stockholder ever 
taken by the County or township. The resolution 
of the County Ccurt declaring the vote carried, and 
that a subscription was thereby made upon -the appli- 
cation of the company, is certainly no proof of an 
actual contract or subscription. Can A by a declara- 
tion or resolution that -he makes a contract with B 
thereby make the contract with B without the latter's 
agreement or consent thereto? Or is it any different 
it A declares that he makes it upon the application of 
B: Is B bound? Or is either bound? Can the 
declaration of an agent have any greater effect? 


The court decides, in Bates County vs. Winters, 
97 U.S. 91, that a recital in the order of a County 
Court that a subscription has been made can furnish 
“no satisfactory evidence of an actual or legal sub- 
scription.” The County Court was the special agent 
of the township with which it had no official connec- 
tion, and the township was not bound unless the 
County Court acted within the powers delegated to it 
by the Act of the Legislature and the petition or 
proposition voted on by the township. 


Wilson vs. Salamanca, 99 U. S. 504. 
County of Scotland vs. Thomas, 94 U. S. 691. 
Lawson vs. Schnellen, 33 Wis. 293. 


Being thus a special agent is an additional reason 
why it could not make a contract between the town- 
ship and the railroad company by a recital only. 
The County Court had only power to determine 
whether the proposition had carried at the election, 
and if it had carried, to make the subscription in behalf 
of the township; in exercising this latter power it was 
to act ministerially, and as a mere agent. It had no 
power or aurthority to determine judicially that a sub- 
scription had been made when it had not, or that an 
application for a subscription had been made when it 
had not. Whether it did make a contract of subscrip- 
tion is aquéstion which it has become the province of 
this Court to decide. If there was no valid contract 
ot subscription with the Pleasant Hill Company, then 
the bonds were issued to a company to which there 
had been no proposition voted by the township. It 
was just as though the County Court had issued the 
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bonds without any application or vote or any action 
on the part of the township whatever. There was no 
avency in the Ceunty Court at all. It required the 
application and the vote to constitute the County 
Court the agent of the township. Could a recital by 
the County Court in its order that there had been an 
application and vote—in effect, that it was the consti- 
tuted agent of the township—create such an agency? 
The agency must first be constituted; there must first 
be an agent before the recital or statement of the 
agent can bind anybody. (The distinction is to be 
kept in mind between the recital of an application, 
vote, etc., where the County Court acts as the special 
agent of a township and where it acts as and for 
the County.) In the present case, the fact of a con- 
tract of subscription must stand in place of the fact of 
agency, because if there was no such contract, there 
was no authority in the County Court at all to issue 
the bonds to the consolidated company. 

The question is one of the authority of the township 
to issue its bonds to the consolidated company. If 
there was no contract of subscription with the Pleasant 
Hill Company then, as was held in Marsh vs. 
Supervisors of Fulton County, 10 Wall. 676, the 
authority to issue bonds to the consolidated company 
never existed; the power to make the contract was 
wanting. As has been said before a contract with the 
Pleasant Hill Company must stand in the place of an 
application and vote to the consolidated company; 
and especially is such an application and vote the 
essence of the power to make the contract in Mis- 
souri, because Sec. 14 of Art. 11 of the Constitution of 
Missouri of 1865 expressly prohibited the legislature 
from authorizing any county, city or town, to become 
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a stockholder in or loan its credit to any corporation 
unless two-thirds of the qualified voters should assent. 
This provision was held in Bates County vs. Winters, 
92 U. S. 569, to apply to townships also. 

Of a constitutional provision like this in Dixon 
County vs. Field, 111 U. S, 83, the court said: ‘This 
denies to municipal bodies all power to make any 
donations to railroads or other works of internal im- 
provement, except by virtue of legislative authority 
and an election held to vote on the particular proposi- 
tion in pursuance thereof.” The contract with the 
Pleasant Hill Company being thus the essence of the 
power to subscribe to, and issue the bonds to the con- 
solidated company, the recital by the County Court in 
its order that there was such a contract, can not give 
the power or create such a contract or afford any evi- 
dence of it: County of Davies vs. Dickinson, 117 U.S. 
657; Dixon County vs Field, 111 U.S. 83. 

We therefore respectfully submit that the recital in 
the order of the County Court that a subscription was 
thereby made upon the application of the company 
is no evidence whatever as to the fact. If it could be 
considered as such evidence, it is contradicted by the 
County Court itself in its order providing for the is- 
suing of the bonds. That order recited that the sub- 
scription had been made to the Lexington, Lake and 
Gulf (the consolidated) company (see page 52 of the 
Printed Record). The purchasers of these bonds 
being chargeable with notice of any want of authority 
to issue them to the consolidated company, stand in 
no better position than the company itself. The 
recital in question could not bestow any rights or 
impose any obligations on the company, and it cannot 
aid the plaintiff in this action any more than it could 
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the consolidated company in an action to enforce the 
issuance of the bonds. 
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The law relied upon as the authority for the issue of 
the bonds provides that ‘whenever twenty-five 
persons, taxpayers and residents, .in any municipal 
township, for election purposes, in any County in this 
State, shall petition the County Court of such County, 
setting forth their desire, as a township, to subscribe 
to the capital stock of any railroad company in this 
State, building or proposing to build a railroad into, 
through or near such township, and stating the amount 
of such subscription, and the terms and conditions on 
which they desire such subscription shall be made, it 
shall be the duty of the County Court, as soon as may 
be thereafter to order an election to be held in such 
township to determine if such subscription shall be 
made; which election shall be conducted and returns 
made in accordance with the law controlling general 
and special elections, and if it shall appear from the 
returns of such election that not less than two-thirds 
of the qualified voters of such township voting at such 
election are in favor of such subscription, it shall be 
the duty of the County Court to make such sub- 
scription in behalf of such township, according to the 
terms and conditions thereof, and if such conditions 
provide for the issue of bonds in payment of such 
subscription, .the County Court shall issue such bonds 
in the name of the County with coupons for interest 
attached; but the rate of interest shall not exceed ten 
per cent.; and the same shall be delivered to the rail- 
road company.” 
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The special finding (see page 55 of Printed Record) 
doves not purport to give this section in full. The 
above is the full section, and is to be found in Session 
Acts of Missouri of 1868, at page 92. The petition 
to the County Court was as follows (see page 43 of 
Printed Record): 


“Now at this day came John W. Tate and fifty- 
seven others, by their written petition, and ask the 
court to order an election of the qualified voters of 
Van Buren township to test the sense of the people in 
regard to said townships subscribing the sum of fifty 
thousand dollars to the capital stock of the Pleasant 
Hill Division of the Lexington, Chillicothe and Gulf 
Railroad Company upon the following terms and con- 
ditions, to-wit: tirst. The satd railroad commencing 
at Chillicothe; thence via the City of Lexington. in 
La Fayette County, State of Missouri; thence to or 
near the town of Hopewell, in said County of La Fa- 
yette and State aforesaid; thence in a southwesterly 
direction through said Van Buren township, Jackson 
County, Missouri, to the town of Pleasant Hill, Cass 
County, Missouri, and shal] run through or within 
one-half mile of the limits of Easly’s first addition to 
the town of Lone Jack, in said Van Buren township, 
Jackson County, Missouri; also, that a depot shall be 
established at said road within one-half mile of the 
limits of said addition.” 


Number eighteen of the special findings (see page 
55 of Printed Record) is as follows: “It appears 
from the evidence that the town of Chillicothe is situ- 
ated in Livingston County. Missouri, it being in the 
second tier of counties north of the Missouri River, 
and none of the three companies hereinbefore men- 
tioned had any power or authority under their char- 


ters to build a railroad north of the Missouri River.” 
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This finding is verified by the charters themselves of 
the several companies, as found in the Printed Record 
(see pages 27-29-32). The Lexington, Chillicothe 
and Gulf Company and the Lexington, Lake and Gulf 
Company, were to commence at Lexington, in 
La Fayette County, which is on the south bank of the 
Missouri River, and run southwardly, while the 
Pleasant Hill Company was to commence still further 
south, to-wit: On the south boundary line of La Fayette 
County (a County south of the river), and run south- 
wardly. Noroad was ever built north of the river, 
and none was ever built in Van Buren township 
(Printed Record P. 53). 

Upon this point we contend, that inasmuch as the 
law giving the power to the township required the 
petition or application to the County Court to state the 
conditions of the proposed subscription, and required 
the County Court in acting in behalf of the township 
to observe such conditions; inasmuch as the petition or 
application presented to the County Court and voted on 
by the township made it a primary condition that the 
road should commence at Chillicothe north of the 
Missouri River; and inasmuch as neither of the three 
companies ever located or built or ever had authority 
under their charters to locate or build a road north of 
the river or commencing at Chillicothe; the bonds 
were issued without the authority of the township and 
are for that reason void. 

It is obvious that none of these companies*.could 
build north of the river without authority from the 
legislature: State vs. Saline County Court, 51 Mo. 
372. It has already been decided by this court in 
Bates County vs. Winters, 97 U.S. 83, and Harshman 
vs. Bates County, 93 U. S. 569, that the recitals in 
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these bonds are such that there can be no dona fide 
holders of them. It is said in McClure vs Oxford, 
94 U.S. 429, that ‘every man is chargeable with no- 
tice of that which the law requires him to know, and 
of that which, after being put upon inquiry, he might 
have ascertained by the exercise of reasonable dili- 
gence. Every dealerin municipal bonds, which upon 
their face refer to the statute under which they are is- 
sued, is bound to take notice of the statute and of all 
its requirements. In that case, the bonds referring 
to the statute, it was held that the purchaser was 
bound to know that the act did not go into effect until 
after its publication in the Kansas Weekly Common- 
wealth; that he was then put upon inquiry as to the 
time of this required publication, and could have as- 
certained that it did not take place until March 21st; 
that he was also chargeable with notice of the require- 
ment of the act that the question of the issue of the 
bonds had to be submitted to the legal voters of the 
town at an election of which thirty days notice was 
required; and that, as the bonds stated that the elec- 
tion had taken place on the 8th day of April, the pur- 
chaser was boundto know that there had not been sufh- 
cient time between March 21st and April Sth to give 
the required notice. In the present case, as the bonds 
referred to the act under which they were issued, and 
contained no recitals of a compliance with it, the pur- 
chaser was bound to take notice that by the terms of 
the act the petition or proposition of the voters might 
be upon conditions, and that the County Court was 
required to observe those conditions. Being thus put 
upon inquiry, he could have ascertained that the pro- 
position of the voters contained the condition that the 
railroad should commence at Chillicothe, and that 
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of the companies could under their charters 


comply with this condition. 


McClure vs. Oxford is a stronger case for the pur- 
chaser than the one now before the Court. In the 
former, the purchaser had to search the files of the 
newspaper tu find out when the law was published, 
while in the latter everything was shown by the records 
of the County Court and the charters of the railroad 
companies. The question of dona fide holding may 
therefore be laid aside, and the case treated as though 


the railroad company itself was suing upon the bonds 


or attempting to enforce their issuance. As was said 


in Hopper vs. Town of Covington, above cited, such 


bonds possess none of the qualities of negotiable 


paper, 


We rely upon the following cases to show that the 
bonds in question were made and delivered without 
authority because of the failure and inability of the 
company to comply with the condition of the proposi- 
tion voted on by the taxpayers: 


Concord vs. Portsmouth Savings Bank, 92 U 
>. Gas, | 

Buftalo & Jamestown R. R. Co. vs. Falconer, 
93 U. &. Sot. 

Railroad Company vs. City of Aurora, gg Ill. 
205. 

Thomas vs. Lansing, 14 Fed. R. 618. 

Mellen vs. Lansing, 11 Fed. R. 829; 20 Blatch. 
275. 

Virginia, &c., R. R. Co. vs. Lyons County, 6 
Nev. 68. 

State ex rel. vs. Davies County, 64 Mo. 30. 

Wagner vs. Meety, 69 Mo. 150. 

State vs. City of Minneapolis, 32 Minn. sor. 

Railroad Company vs. Thompson, 24 Kan. 170. 


Lawson vs. Schnellen, 33 Wis. 288. 
Railroad Company vs. Hartford, 58 Me. 23. 
City of Aurora vs. West, 22 Ind. 8o. 
Foote vs. Mount Pleasant, 1 McCrary 1o1. 
Cawdrey vs. City of Caneadea, 16 Fed. R. 532. 


Concord vs. Portsmouth Savings Bank, 92 U. S. 
625, was a case in which the town of Portsmouth had 
voted to subscribe to the stock of a railroad company 
upon the condition, which was also contained in the 
statute, that the company should build its road through 
the town, and the company had given notice of its 
acceptance of the proposition. The question was 
whether this constituted a contract which could not 
be impaired by a subsequent constitutional prohibition. 
The court said: ‘The town voted on the 30th day of 
November, 18609, that it would make a_ donation, 
provided the company would run its railroad through 
the town. On the 2oth of June, 1870, the company 
gave notice of its acceptance of the donation. But 
the town was not empowered to make the donation, 
until the road was located and constructed through the 
town. It had no authority to make a contract to give, 
and the acceptance: was an undertaking to do nothing 
which the company was not bound to do before the 
authority of the town to make the donation come into 
existence. * * * * Weconclude then that 
at the time the donation was made there was no 
authcrity in the municipality to make a donation to 
the railroad company, and consequently no authority 
to issue the bonds. It follows that the bonds and 
coupons are void.” The same decision is made in 
Buftalo & Jamestown Railroad vs. Falconer, 93 U. 5. 
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821. In that case the law authorized a subscription 
and issue of bonds upona vote of the taxpayers, and 
provided that the petition of the taxpayers to the 
County Judge might be absolute or conditional. The 
petition of the taxpayers contained the condition that 
the railroad should be located and constructed through 
the village of Jamestown before the bonds should be 
delivered; under the law the County Judge. if he 
decided that the petition was signed by a majority of 
the taxpayers, was to appoint commissioners to issue 
the bonds, and make the subscription on behalf of the 
town. The commissioners thus appointed agreed 
with the company that they would subscribe the stock 
and issue the bonds when the road was completed 
through Jamestown. Before the road was built through 
Jamestown a new State Constitution went into opera- 
tion which prohibited all such municipal subscriptions. 
It was held that the commissioners had no power to 
make the contract, andcould not make the subscription 
or issue the bonds until the condition of the taxpayers’ 
petition was complied with, and as the Constitutional 
prohibition had gone into operation in the meantime 
no bonds could be issued. In Railroad Company vs. 
City of Aurora, 99 Ill. 205, where the city had voted 
the bonds sued on upon a condition which the railroad 
company could not perform, it was decided that the 
compahy could not recover upon the bonds. In 
Thomas vs. Town of Lansing, 14 Fed. R. 618 and 
Mellen vs. Town of Lansing, 11 Fed. R. 829, it is 
held that, under legislative authority to any city in 
any County through or near which a certain railroad 
may be located, to aid in the construction of such rail- 
road, the entire route and termini must be fixed 
according to law before the bonds can be issued; and 
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that bonds issued before such location are void in the 
hands of all persons who may hold them. In the 
latter case the court said: “The location of the first 
branch authorized by the act was a condition preced- 
ent to the right of the town of Lansing to issue the 
bonds in question, and is a condition to be enforced 
even when the bonds are in the hands of a dona fide 
holder. The absence of such a location is as fatal as 
if there were no act.” Upon a new trial of the same 
case, in 20 Blatchford 278, it was again decided 
adversely to the bondholder upon the sole ground 
that there was not a sufficient location of the road to 
give the County Commissioners power to issue the 
bonds; and that although a part of the road was located 
and built, and this through the County of Tompkins 
and town of Lansing, yet as the termini were not such 
as were prescribed by the act, even a dona fide holder 
of the bonds could not recover. Thecourtsaid: “Itis 
not enough that a location be made through a particu 

lar County, so that even though the maps filed could 
be regarded as a location of so much of the western 
extension as was to pass through Tompkins County, 
there would be no authority for issuing the bonds 
until the whole extension or branch should be lo- 
cated.” 

The case of Virginia, &c., R. R. Co., vs. Lyons 
County, 6 Nev. 68, wasa proceeding by mandamus to 
compel the issuing of bonds subscribed upon the con- 
dition in the statute that the railroad should pass 
within 1,200 feet of a certain point. The road was 
built so as to pass within 2,400 feet, and a branch 
400 feet of the point. This was claimed to be a sub- 
stantial compliance, and evidence was offered to prove 
that it was impracticable to build the road any nearer 
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to the point mentioned in the condition. The court, 
in deciding the case, said: ‘This is not a substantial 
compliance with a contract to perform a different 
matter, and the fact that to have built a road as di- 
rected would ruin it, simply proves that the plaintiff 
agreed to do something which it could not do, or 
deemed it better not to do; but it was bound to do 
that thing substantially before it couid claim any per- 
formance from the defendants.” That the road as 
built might be of more benefit to the inhabitants of 
the County than if constructed as required, was held 
to be immaterial. 

In State ex rel. vs. Davies County, 64 Mo. 30, 
where a township, acting under the law under which 
the bonds in question were issued, had voted for a 
subscription to the capital stock of a railroad company 
upon condition that it would construct its road, and_ 
build its depot within one mile of the town of Patton- 
burg, it was held that the company could not, by 
mandamus, compel the County Court to, issue the 
bonds when it had not complied with the condition, 
although the company had changed its route at the 
request of the citizens of the town. 

The court, in Wagner vs. Meety, 69 Mo. 150, en- 
joined the issuance of the bonds because the route of 
the railroad had been so changed that the condition 
of the subscription could not be complied with. 

In State vs. City of Minneapolis, 32 Minn. 501, the 
City had voted to issue its bonds to a railroad com- 


pany, provided that its eastern terminus, general 
offices and headquarters should be in Minneapolis. 
The court held that the company could not compel 
the City to issue the bonds because it had not per- 
formed the condition. <A like decision was made by 
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the Supreme Court of Kansas in Railroad Company 
vs. Thompson, 24 Kansas 170, where the company 
had not fulfilled the condition upon which the bonds 
were voted; and the issuing of the bonds was enjoined 
in Lawson vs. Schnellen, 33 Wis. 288, for a like 
reason. Railroad Company vs. Hartford, 58 Maine 
23. is also to the same effect. The case of the City 
vs. West, 22 Ind. 89, was a suit on municipal bonds 
issued under legislative authority to the City to issue 
bonds in aid of any railroad running to the City. It 
was held that bonds issued to a company which did 
not run its road into the City were void in the hands 
of any person. 

From the above authorities the following rules may 
be deduced. When the bonds are issued in disregard 
of a condition contained in the statute itself, they are 
void in the hands of all persons, notwithstanding any 
recitals they may contain. When the condition is in 
the proposition of the voters, the bonds cannot be 
lawfully issued, nor can the company compel their 
issuance or recover upon them when issued, unless the 
condition has been fulfilled. It may be that, in the 
latter case, a dona fide holder could recover on them 
if they were issued by a County or a City through its 
own officers, and contained recitals of a compliance with 
the conditions. But the bonds in this suit contain no 
such recitals, and put all purchasers on inquiry as to 
authority upon which they were issued. The present 
holders of them are in no better position that the rail- 
road company would be when suing upon the bonds 
or attempting to compel their issuance by a writ of 
mandamus. 

There is an additional reason for holding upon this 
point that the bonds are void, and that there can be no 
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bona fide holding of them. As was said upon the first 
point, the County Court was the special agent of the 
township, and could act only upon the terms and con- 
ditions of the authority given them by the voters of 
the township, the case being distinguishable from 
those in which a regularly constituted County or 
municipality is acting through its own officers. 
Wilson vs. Salamanca, 99 U. S. 504; County of 
Scotland vs. Thomas, 94 U. S. 691; Lawson vs. 
Schnellen, 33 Wis. 293. In the latter case, the court 
observed: “The nature of the agency, whether 
general or special, becomes most important in 
determining the question whether any detense could be 
successfully made against payment of the bonds in the 
hands of a dona fide holder for value on the ground 
that the officers, when they made and delivered the 
same, had transcended or failed in the performance of 
their duties toward the town or had departed trom the 
instructions lawfully given or the terms and conditions 
lawfully imposed by the voters and in accordance with 
which such making and delivering only had_ been 
authorized. If the agency is general, and if there is 
no public record of the proceedings of the voters or 
the officers by which toaffect purchasers of the bonds 
with notice of the violation of duty or departure from 
the terms and conditions of their authority by the 
officers, then it would follow that no defense could be 
interposed by the town so as to prevent a recovery 
upon the bonds in a suit brought by a dona fde holder 
wwe. * * * * on ihe contary te 
agency is special, then a compliance with all the sub- 
stantial conditions upon which the power is granted 
will be required in order to give validity to the bonds 
in the possession of any person, whether he be an 
innocent holder or not.” 
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If our position is correct upon either of the fore- 
going points, the bonds are void for want of authority 
to issue them, and the levy and collection of taxes 
and payment of interest on them for a time by the 
County Court cannot make them valid. 


Katzenberger vs. Aberdeen, 121 U. S. 172. 

Cawdrey vs. City of Caneadea, 16 Fed. R. 532. 

Leslie vs. Town of Urbana, 8 Biss. 435 (af- 
firmed in Supreme Court). 

Thomas vs. Town of Lansing, 14 Fed. R. 618. 

Lewis vs. Shreveport, 108 U. S. 282. 

Marsh vs. Fulton County, 10 Wall. 676. 

State vs. Davies County, 64 Mo. 30. 


The case is different from those in which it has 
been held that the acceptance and retention of the 
stock by the municipal corporation, participation in 
the corporate meetings of the company and payment 
of interest on the bonds will cure mere irregularities 
in the issue of the bonds when they are in the hands 
of a dona fide holder. Our first point goes to the au- 
thority of the township to issue the bonds. 

As has been before remarked, Section 14 of Ar- 
ticle 11 of the Constitution of Missouri of 1865 ex- 
pressly prohibited any donation or subscription or 
issue of bonds without the preliminary vote. The 
provision makes a vote of the people a condition of 
all legislative authority to issue the bonds. If there 
was no valid contract of subscription with the Pleas- 
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ant Hill Company, then the bonds were issued to the 
consolidated company without any vote or application 
or any proceeding or action whatever on the part of 
the township, and without even the semblance of au- 
thority. Such a contract must stand in the place of 
the application and vote. The bonds are not only 
void for want of authority. but are also made void by 
the Constitutional prohibition itself. Under the Con- 
stitution there could be no legislative authority with- 
out the vote. 

In Katzenberger vs. Aberdeen, 121 U.S. 172, the 
bonds were held void because the levy of a tax to pay 
the same had not been approved by a vote of the 
legal voters of the City. All the interest coupons, 
except those included in the suit, had been paid by 
the City, being seven installments of interest in all. 
It was held that this could not ratify or give validity 
to the bonds. 

The case of Cawdrey vs. City of Caneadea, 16 Fed. 
32, was a case in which the bonds were held to 
itiated by the absence of the required vote of the 
people. and the levy and collection of taxes and pay- 
ment of interest was held not to be acure. All the 
cases hold that payment of interest cannot make yood 
a lack of authority in the township. In this case, not 
only was the vote necessary to the authority, but the 
Legislature itself could not give the authority without 
the vote. It is like the case of Thomas vs. Town of 
Lansing, 14 Fed. R. 618, where the bonds were held 
to be void for failure to comply with a condition in 
the act giving the power. 

Our second objection also renders the bonds void 
because there never was any authority in the special 
agent to issue them to a company whose road did not 
commence at Chillicothe. 
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The fact that the defendant in ‘error cannot claim 
the position of a dona fide holder is important to 
be considered upon this question. Knowing or 
being bound to know that the bonds were void, 
the fact that some interest had been paid on them 
cannot protect him or make the bonds valid in his 
hands. No action of the County Court in levying 
and collecting taxes and paying interest could in any 
manner affect the validity of the bonds (Marsh vs. 
Fulton County, 10 Wall. 676) and the payment of the 
tax by those of the «citizens who paid it was wholly 
involuntary. Nor is there anything in the record to 
show that the defendant in error was induced to 
purchase these bonds by the fact that some interest 
had been paid on them. On the contrary, it is a fair 
inference from the facts in the record that one install- 
ment of interest coupons had been dishonored before 
he purchased. The earliest maturing coupons em- 
braced in either of the suits matured July, 1876. 
(See petition, pages 5 and 18 of Printed Record.) 
According to the finding (see finding No. 12, page 
54 of Printed Record) interest was paid by the County 
Court only up to and including the year 1875. The 
coupons maturing January, 1876, are not accounted for, 
and must have been dishonored before the defendant 
in error purchased. It cannot be urged in this case, 
as in most, if not all the cases where payment of 
interest, together with other facts, has been 
held to cure irregularities, that the township has re- 
ceived and accepted the benefit of the stock or the 
enterprise, as no road was ever built through the 
township, no stock was ever issued, and neither the 
township or the County Court ever assumed the posi- 
tion of a stockholder. 


It is decided in the case of State vs. Davies County, 
64 Mo. 30, that the power of the voters of the town- 
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ship under the law in question “is purely statutory, | 
and exhausts itself when such voters give expression 
at the polls of their assent to, or dissent from the pro- 
posed subscription, and that “any subsequent action 
on their part being unknown to the law ts possessed 
of no leval validity,” and Can bestow no rights upon 
one in the position of the defendant in error in this 
case, If any subsequent informal action on the part 
of the people of the township could amount to a rati- 
fication, tt cannot be perceived how the involuntary 
payment ol the tax by some of the taxpayers can 
take the place of a vote of “two-thirds of the qualified 
voters of the township. 

We ask that the bonds be declared void, and that 


the judoment of the Circuit Court be reversed. 
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STATEMENT OF CASE, 


On August 13, 1869, articles of association to incorporate 
the Lexington, Chillicothe and Gulf Railroad Company were 
filed in the office of the secretary of state for Missouri... The 
object, as disclosed by these articles, was to build and op- 
erate a railroad beginning at Lexington, in La Fayette 
county, Mo., running thence southwardly on a line east of 
the head waters of the Little Sni creek, by way of Mt. Hope, 
in said county, to Holden, in Johnson county; thence 
through East Sugar Creek township, in Cass county; thence 
southwardly in the direction of Butler, in Bates county, and 
thence southwardly to such point in Bates county’as may 
be found most advantageous to connect said railroad with 
Ft. Scott, Kansas. The road, as stated in the articles, was 
to be about seventy-five miles in length, and it is correctly 
delineated and described by the more direct line on the 
small lithographed map accompanying this statement. 

On July 18, 1870, like articles were filed in the secretary’s 
office to incorporate the Pleasant Hill Division of the Lex- 
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ington, Chillicothe and Gulf Railroad Company. It is pro- 
vided in these articles that the road shall commence on the 
south boundary of La Fayette county, in Missouri, in the 
vicinity of Chapel Hill, in said county; running thence 
southwestwardly along the best route within a quarter of a 
mile of the Lone Jack tree, in the vicinity of Lone Jack, in 
Jackson county, tothe city of Pleasant Hill, in Cass county ; 
thence southwardly along the best and most advantageous 
route by way of the town of Austin, in Cass county, to such 
point at or near the south boundary of Cass county “as may 
be found most advantageous to intersect and consolidate with 
said Lexington, Chillicothe and Gulf Railroad Company.” 
The length of the road is stated to be about thirty-six miles, 
and the entire line is represented in the articles to be within 
the counties of Jackson, Johnson, and Cass, in Missouri. 

The second clause of these articles is in the following 
words: 

“Sec. 2. The objects of this association shall be the con- 
structing, maintaining, and operating a railroad for public 
use in the conveyance of persons and property, and event- 
vally to consolidate with and form a link in and be a part of the 
main line of the said Lexington, Chillicothe and Gulf Railroad 
( ompany.” 


The sole object of the latter organization, as disclosed by 
the facts in the case, was to deflect or change the line of the 
former company (the Lexington, Chillicothe and Gulf) be- 
tween the southern boundary of La Fayette county and the 
northern boundary of Bates county. The creation of this 
Pleasant Hill Division was adopted as a means or scheme 
of altering the line, pro tanto, of the Lexington, Chillicothe 
and Gulf road. To do so it was necessary, first, to file arti- 
cles and then to consolidate with the Lexington Company, 
and this purpose was therefore expressly and frankly stated 
in the articles themselves. It is “to consolidate with and 
form a link in and bea part of the main line of,the said 
Lexington, Chillicothe and Gulf Railroad Company.” 
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When these companies were thus organized a statute of 
Missouri, adopted March 23, 1868, was in full force allowing 
township subscriptions to railroad companies upon a two- 
thirds vote of their qualified voters, leaving it to the people 
in their election to fix “the terms and conditions on which 
they desire it (the subscription) made.” The first section of 
said act is as follows: 


“ Whenever twenty-five persons, tax-payers and residents 
in any municipal township for election purposes in any 
county in‘ this State, shall petition the county court of such 
county, setting forth their desire as a township to subscribe 
to the capital stock of any railroad company in this State, 
building or proposing to build a railroad into, through, or 
near such township, and stating the amount of such sub- 
scription, and the terms and conditions on which they de- 
sire it made, it shall be the duty of the county court, as soon 
as may be thereafter, to order an election to be held in such 
township to determine if such subscription shall be made; 
which election shall be conducted, ete., ete.; and if it shall 
appear from the returns of such election that not less than 
two-thirds of the qualified voters of such township, voting 
at such election, are in favor of such subscription, it shall be 
the duty of the county court to make such subscription in 
behalf of such township, according to the terms and condi- 
tions thereof, and if such conditions provide for the issue of 
bonds in payment of such subscription, the county court 
shall issue such bonds in the name of the county, with 
coupons for interest attached; but the rate of interest shall 
not exceed ten per cent. per annum; and the same shall be 
delivered to the railroad company.” 

Wagner’s Missouri Statutes, p. 313, § 51. 


A few days after this Pleasant Hill Company was organ- 
ized, to wit, on August 2, 1870, fifty-eight of the resident tax- 
payers of Van Buren township presented their petition to 
the county court of Jackson county asking an election by 
the township voters on the proposition to subseribe fifty 
thousand dollars by said township to the capital stock of this 
Pleasant Hill Division of the Lexington, Chillicothe and 


Gulf Railroad Company. One of these petitioners was John 
W. Tate, who was then a director of the railroad company. 
The petition asked that the subscription be paid in bonds of 
the description afterwards issued. 

On receiving and considering said petition’ the court 
ordered an election to be held on August 30, 1570, to test the 
sense of the voters on the proposition. 

The election was duly held and returns made thereof, and 
on the 6th of September, 1870, the county court canvassed 
the same and made the following order, to wit: 


“In the matter of the Pleasant Hill Division of the Lex- 
ington, Chillicothe and Gulf Railroad Company— 

“Tt appearing to the court from the certificate of the clerk 
of this court this day filed, as well as from the certified re- 
Lurns of the election heretofore ordered by this court, upon 
the proposition to subseribe the sum of hity thousand dol- 
lars by Van Buren township to the capital stock of the said 
Pleasant Hill Division of the. Lexington, Chillicothe and 
Gulf Railroad Company that not less than two-thirds of the 
qualified voters of said township voting at said election are 
in favor of said subscription and have voted said sum to the 
capital stock of said railroad company, at an election held 
on the 30th day of August, 1570, for that purpose and on 
that behalf, it is therefore ordered by this court, in compli- 
ance with said election and at the application of said company, 
that said subscription, so voted as aforesaid, of said sum of 
fifty thousand dollars by said township to the capital stock ‘of 
said railroad company, be had and made and entered of rec- 
ord, and the said subscription is now made by this court on 
behalf of and for said township of Van Buren as aforesaid, 
and said subscription and sum of fifty thousand dollars to 
be delivered to said railroad company or to such company 
as said Pleasant Hill Division of the Lexington, Chillicothe 
and Gulf Railroad Company may consolidate with, accord- 
ing to the terms and conditions of the petition in the matter 
of said election and the orders and proceedings relative 
thereto heretofore made and filed in this court.” 


In explanation of the wording of this order certain facts 
disclosed in the testimony may be here stated as they sub- 
stantially appear in the special finding by the court. ' 
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The directors of the company unanimously favored the 
subscription, and a part of them, by the consent and with 
the general understanding of them all, went into the town- 
ship and worked to secure a favorable vote; and after the 
proposition had been carried, Tilton Davis, as the attorney 
and authorized agent of the company, prepared the above 
order in its present form and asked its adoption and entry 
of record by the court. Some of the directors were examined 
by defendant, who testified that they could not remem- 
ber that the company kept stock books, or that this subscrip- 
tion was ever actually entered on any books of the company, 
and they could not remember whether any formal entry of 
acceptance of the stock was entered on any book of the com- 
pany; but they admit that “all the members of the board 
were in favor of the subscription and had favored the vote 
in Van Buren and the other townships named.” They say, 
further, that “whatever books or other memoranda were 
kept by the Pleasant Hill Company were turned over to the 
consolidated company after consolidation.” 


Immediately after organization of the Pleasant Hill Com- 
pany work was begun on both lines, but in such manner as 
to make the main route correspond, where necessary, with 
the line of the Pleasant Hill road. 

The law in foree in Missouri at this time giving railroad 
companies authority to consolidate was as follows: 


“Any two or more railroad companies in this State exist- 
ing under either general or special laws, and owning rail- 
roads constructed wholly or in part, which when completed 
and connected will form in the whole or in the main one 
continuous line of railroad, are hereby authorized to con- 
solidate in the whole or in the main and form one company 
owning and controlling such continuous line of road, with 
all the powers, rights, privileges, and immunities, and sub- 


ject toall the obligations and liabilities to the State or other- 


wise, which belonged to or rested upon either of the com- 
panies making such consolidation. In order to accomplish 
such consolidation, the companies interested may enter into 
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contract, fixing the terms and conditions thereof, which shall be 
approved and ratified by a majority of all the stock held in 
each company or road proposing to consolidate, at a meet- 
ing of the stockholders regularly called for the purpose or 
by the approval in writing of the persons or parties holding 
and representing a majority of such stock.” 

Wagner’s Missouri Statutes, p. 314, § 56. 


It is further provided that the resolutions or articles must 
be approved and signed by the presidents and secretaries of 
each company under their seals, after adoption by the stock- 
holders, and then filed with the secretary of state. The con- 
solidation then becomes consummated and complete. Any 
person interested or aggrieved by an attempted consolidation 
has the right to bring action to enjoin the proceedings. 

In compliance with this statute the stockholders, respect- 
ively, of these two companies met prior to September 26, 
1870, and approved, ratified, and accepted the provisions of 
said act,and at said meetings the stockholders approved and 
adopted resolutions of consolidation which had been pre- 
viously prepared and adopted by the board of directors of 
said companies. 

These resolutions, constituting the articles of consolida- 
tion, were then, in the manner required by law, signed by 
the officials of the Lexington, Chillicothe and Gulf Com- 
pany on September 26, 1870, and by those of the Pleasant, 
Hill Company on the next day. On the 4th of October, 
1870, they were filed with, and recorded by, the secretary of 
state as required to complete the consolidation. 

In these articles of consolidation, thus solemnly approved 
and adopted by each company separately and by both the 
directors and stockholders of each company, it is recited 


and declared— 


Ist. That both companies had commenced the construc- 
tion of their respective roads and had built parts thereof. 
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2d. That the Lexington, Chillicothe and Gulf road had 
constructed in La Fayette county, but found it “ impossible 
and impracticable to commence or complete that part of its 
road * * * lying and being in the limits of Johnson 
county and in East Sugar Creek township, in Cass county,” 
and that the line of the Pleasant Hill Company will con- 
nect the other road from La Fayette to Bates counties, and 
that the two being consolidated will in the main and the 
whole make one continuous and connected line of road from 
Lexington to the southern end of the L., C. & G. road. 


od. That the two companies shall be consolidated into 
one, known as the Lexington, Lake and Gulf Railroad Com- 
pany, the line to begin at Lexington and follow the route 
of the L.,C. & G. to the south boundary of La Fayette county, 
and thence to take the route of the Pleasant Hill line to such 
a pointin Bates county as may enable the consolidated 
company to avail itself of subscriptions to the L., C. & G. 
voted by Grand River and Mt. Pleasant townships, in Bates 
county, and which might be found most convenient to con- 
nect with roads leading into Kansas, Arkansas and ‘Texas. 


4th. That the new company shall have all the powers, 
rights, privileges, and immunities and he subject to all the 
liabilities of each; that it should have full authority “ to 
demand, sue for, recover, receive, and receipt for all sums” 
then, or to be subscribed, voted, or pledged to either com- 
pany by individuals, counties, townships, or towns in the 
same manner as each company could have done in the ab- 
sence of consolidation. 


5th. That the stock subscribed by individuals in Jackson, 
Johnson and Cass counties to the Pleasant Hill Company, 
as well as the subscriptions voted by the townships of Pleas- 
ant Hill, Polk and Austin, in Cass county, and by Van Buren 
township, in Jackson county, should be expended by the new 
or consolidated company within those counties, and on the 
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line of the original Pleasant Hill Company’s road “ on the 
terms, conditions, and limitations upon which said sub- 
scriptions were voted to the capital stock of said Pleasant 
Hill Company.” 

After the consolidation, to wit, on January 4, 1871, the 
the president of the new company came before the county 
court and applied for the bonds due on the Van Buren sub- . 
scription, and the court, after reciting in its order that “all 
the conditions in said subscription contained authorizing the 
issuance of said bonds have been complied with on the part 
of said company,” entered its decree for the issue and deliv- 
ery of the bonds. 


The order is in the following words: 
“ Lexington, Lake and Gulf Railroad Company. 
“Application for the issuance of Jackson county bonds. 


“ Now at this day comes John Reid, president of said rail- 
road company, and moves the court. to issue fifty thousand 
dollars of the bonds of said county under the provisions of 
the order of this court made at the September term, 1870, 
subscribing in behalf of Van Buren township fifty thousand 
dollars to the capital stock of said company, and the court, 
being satisfied that all the conditions in said subscription 
contained authorizing the issuance of said bonds have been 
complied with on the part of said company, orders and de- 
crees that fifty bonds of the denomination of one thousand 
dollars each, in the name of Jackson county, for and in 
behalf of Van Buren township, in said county, be issued,. 
said bonds all to be dated the 4th of January, 1871, all in- 
terest and principal payable in gold at the Bank of America, 
city and State of New. York, and all bearing six per cent. 
. interest per annum from date until paid; ten of said bonds 
to be made payable on the 4th day of January, 1887; ten 
thereof on the 4th day of January, 1888; ten thereof on the 
4th day of January, 1889; ten thereof on the 4th day of Jan- 
uary, 1890, and ten thereof on the 4th day of January, 1891 ; 
the interest upon all of said bonds to be made payable semi- 
annually, and each of said bonds to have thereto coupons 
for the semi-annual interest according thereon. And it is 
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further ordered that the presiding justice of this court affix 
lis signature as such presiding justice to each and every of 
said bonds, and that the clerk of this court affix his signature 
as such clerk to each and every of said bonds, as well as each 
and every coupon to said bonds attached, and that said 
bonds when so executed shall be delivered to John Reid, 
president of said railroad company.” 


The bonds were accordingly issued and delivered and are 
in the following form : 


No. —. $1,000. 


Unitep STATES OF AMERICA. 
STATE oF Missourt, County of Jackson. 


Issued pursuant to articles of consolidation in payment of 
stock due the Lexington, Lake and Gulf Railroad Com- 
pany; consolidated October 4, A. D. 1870. 


Know all men by these presents that the County of Jack- 
son, in the State of Missouri, acknowledges itself indebted 
and firmly bound to the Lexington, Lakeand Gulf Railroad 
Company in the sum of one thousand dollars, which sum 
the said County of Jackson, for and in behalf of Van Buren 
township therein, promises to pay in gold to said Lexington, 
Lake and Gulf Railroad Company or bearer, at the Bank ‘of 
America, in the city and State of New York, on the — day 
of , A. D. 187-, together with interest in gold thereon 
from the — day of , A. D. 187-, at the rate of six per 
cent. per annum, which interest shall be pavable semi-an- 
nually on the presentation and delivery at said Bank of 
America of the coupons of interest thereto attached— 

This bond being issued under and pursuant to an order 
of the county court of Jackson county by virtue of an act 
of the General Assembly of the State of Missouri approved 
March 23rd, 1868, entitled “An act to facilitate the construc- 
tion of railroads in the State of Missouri,” and authorized 
by a vote of the people taken August 50th, 1870, as required 
by law, upon the proposition to subscribe fifty thousand dol- 
lars to the capital stock of the Pleasant Hill Division of the 
Lexington, Chillicothe and Gulf Railroad Company, which 
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said railroad company last aforesaid and the former Lexing- 
ton, Chillicothe and Gulf Railroad Company were, on the 
4th day of October, 1870, consolidated, as required by law, 
into one coinpany, under the name of the Li xington, Lake 
and Gulf Railroad Company. 

And which said last-named railroad company, as provided 
by lew, and under the terms of said consolidation thereof, 
possesses all the powers, rights, and privileges, and owns and 
controls all the assets, subscriptions, bonds, moneys, and 
properties whatever of the two said several com panies form- 
ing said consolidation or either one of them. 

In testimony whereof the said County of Jackson has 
executed this bond by the presiding justice of the county 
court of said county, under the order thereof, signing his 
name hereto, and by the clerk of said court, under the order 
thereof, attesting the same and affixing the seal of said court. 
This done at the city of Independence, county of Jackson, 
this — day of , A. D. 187-. 


Presiding Justice of the County 
Court of - Jackson County, Mo. 


Clerk: of the County Court of Jackson County, Mo. 
$30. S30. 


City oF INDEPENDENCE, 
JACKSON County, Mo., —, A. J). 187-. 


The County of Jackson acknowledges to owe the sum of 
thirty dollars in gold, payable to bearer, on the — day of 
, 18—, at the Bank of America, in the city and State 
of New York, for six months’ interest on bond No. —. 


; 
Clerk County Court, Jackson County, Mo. 


The bonds were sold for cash in open market and the 
proceeds were faithfully used in building the road as directed 
in the petition and the vote of the people. The plaintiff 
purchased before maturity and for value without knowledge 
of any defect or infirmity in the bonds. The road was graded 
and partially built, but work was suspended during the 
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money panic of 1873, and it still remains uncompleted from 
the La Fayette county line to Pleasant Hill. From Pleasant 
Hill south to Carthage a railroad is now built and in full 
operation on the exact line indicated in the foregoing articles. 

The bonds were dated January 4, 1871, and all the matur- 
ing coupons up to and inclusive of January 4, 1876, were paid 
by the people of the township, without objection, on tax levies 
made by the county court. 

This suit is brought on the coupons maturing from July 
t, 1876, to January 4, 1884, both inclusive. 

The declaration or petition of the plaintiff alleges all the 
foregoing facts. 

The case was submitted to the court under a waiver of 
jury and heard on the pleadings, the stipulations of counsel, 
and the testimony of witnesses. The court made a special 
finding of facts, which appears in the record between pages 
12 and 55, inclusive. 

All the substantial facts above recited were found by the 
court and judgment rendered for the plaintiff. 

The defendant brings the case here for review on writ of 


error. 
POINTS PRESENTED FoR ARGUMENT. 


The questions most prominently presented for considera- 
tion here may be condensed and affirmatively stated as fol- 


lows: 


ist. That the Pleasant Hill Company having been or- 
ganized for the declared purpose of consolidation with the 
Lexington, Chillicothe and Gulf Company, and with express 
provisions in its charter announcing that purpose, those 
provisions of the charter entered into and became a part of 
“the terms and conditions” on which the people of the 
township voted the proposition to subscribe and on which 
the subscription was actually made by the county court, 
and that the consolidated company because of this provis- 


oe: als 


12 


ion in its charter occupied the same relation to the town- 
ship and to the county court as did the original or constitu- 


ent company, and that the township by its vote contracted 


that the subscription and bonds might be made indifferently 
either to the Pleasant Hill Company or “ to such company 
as it might consolidate with.” 


2d. That the order of the county court of September 6, 
1870, operated as an absolute subscription of the stock to 
the Pleasant Hill Company, and the closing sentence of that 
order is justified and supported by the order itself, to wit: 
“Said subscription and sum of fifty thousand dollars to be 
delivered to said railroad company, or to such company as 
said Pleasant Hill Division of. the Lexington, Chillicothe 
and Gulf Railroad Company may consolidate with, according 


to the terms and conditions of the petition in the matter of 


said decision and order and proceedings relative thereto 
heretofore made and filed in this court.” 


3d. That the oral proof adduced showed that this sub- 
scription was made at the instance and request of the said 
Pleasant Hill Company, and that the order of the court 
touching it was accepted and understood by both parties as 
a contract of subscription. 


4th. That the recital in the order of the county court that 
the subscription was made “at the application of the com- 
pany” is supported by the record evidence, and by all the 
facts in the case, and whether thus supported or not, it oper- 
ates as an estoppel against the township in favor of innocent 
holders for value of the coupons sued on. 


5th. That the recital in the order of September b. LS70, Lo 
the effect that the fifty thousand dollars should be delivered 
to the Pleasant Hill Company “or to such company as it 
might conso!idate with, according to the terms and condi- 
tions of the petition in the matter of said election and thi 


orders and proceedings relative thereto heretofore made and 
filed in this court,” is justified by the antecedent facts, and 
asserted nothing beyond the power or the duty of the court 
in the premises. 


6th. That not only the board of directors, but the stock- 
holders of the Pleasant Hill Company, in less than one 
month after the making of this order by the county court, 
and before consolidation, referred to the proceedings as con- 
stituting a valid subscription to its capital stock by Van 
Buren township, and they not only assumed ownership and 
control of it and conveyed it as such to the consolidated 
company, but directed the expenditure of the money by the 
new company, as set forth by the people of the several town- 
ships asking “for said vote and subscriptions.” 


7th. That whether, under the proceedings, we regard the 
Pleasant Hill Company and the consolidated company as 
occupying the same relation to the county court and to the 
people of the township, or whether we hold it necessary that 
the Pleasant Hill Company should have actually accepted 
the subscription before the consolidation, in either event the 
order of the county court of January 4, 1871, directing the 
issue and delivery of the bonds to the consolidated company 
was a proper and legal exercise of power by said tribunal. 


“sabe? 
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company organized to build a road ‘ passing through or near 


. . . j ‘% . ‘ P 
said township af Polk (guoting from th 
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| 16 petition), “ and 
that company’s articies of association, in their seeand see- 
tien wrovider that 't wus ilileudea eventuaiiy to consolidate 
vith and form a tink and be a part of the main line of the 
said Lexington, Chillicothe and Gulf railroad” Withoent 
ihis connection it would have been a railroud ‘eginning 
and ending in the open country.” 


The bonds were neld valid, both judges concurring. 

This Court, in still stronger language, (Harter vs. Kerno- 
chan, 103 U.S., 562), asserted the doctrine tiiat where the 
charter contained specific authority to consolidate, the right 
to subscribe and issue bonds passed to the new company. 

In that case a donation was voted in 1868 to the Illinois 
Southeastern Railway Company. The law required that 
the vote should be ordered on the application of the com- 
pany. The records of the municipal authorities recited such 
application, and this is the only evidence of assent by the 
constituent company. The records show a delivery of the 
bonds to the Springfield and Illinois Southeastern Railway 
Company, a corporation formed in December, 1869, by the 
consolidation of the Illinois Southeastern Railway Company 
with the Pana, Springfield and Northwestern Railway Com- 
pany. ‘Taxes, as in this case, were levied and paid for five 
or six years. 

Held by this Court: 


“'The act incorporating the IllinoisSoutheastern Railway 
Company, the act amendatory thereof, and the act in rela- 
tion to the Pana, Springfield and Northwestern Railway 
Company (even if the general statutes of the State were not 
sufficient for the purpose) fully authorized the consclidation 
between these two companies, and upon such consolidation 
the new company succeeded to all the rights, franchises, and 
powers of the constituent companies. The power in the 
township to make a donation to aid in the construction of 
the Illinois Southeastern railway was also a privilege of the 
latter corporation, and that privilege upon the consolidation 
passed to the new company. ‘The donation was voted be- 
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fore the consolidation took effect, and since the consolidated 
or new company did not propose to apply such donation to 
purposes materially different from those for which the peo- 
ple voted in 1868, the right to receive the donation, at least 
when the township assented, cannot be doubted. The re- 
cords of the township show that the bonds were directed to 
be issued and delivered to the new company, and it will not, 
under the circumstances, be allowed to say, as against a bona 
fide purchaser for value, that the,bonds are invalid. There 
is consequently no pretext for saying that a burden was 1m- 
posed upon the people to which they had never given their 
consent in the mode prescribed by law.” 


The same principle is maintained in Menasha vs. Hazard, 
102 U.S., 95. The bonds there were voted to the Portage, 
Winnebago and Superior Railroad Company on June 4, 
1870. The Portage, Stevens Point and Superior Railroad 
Company was then in existence, with express power to con- 
solidate with the first-named company. These companies 
consolidated in February, 1871, under the name of the Wis- 
consin Central Railroad Company. On March 24, 1871, the 
Manitowoc and Minnesota Railroad Company was specially 
authorized to consolidate with the Wisconsin Central Com- 
pany, and, on July 1, 1871, the two did consolidate, and on 
October 25, 1871, the bonds were made payable to the Wis- 
consin Central Company and delivered to said company. 
The records of the town authorities show that the proposi- 
tion to subscribe was voted on the application of the con- 
stituent company, but they fail to show an actual subscrip- 
tion to any company or any acceptance or notice of accept- 
ance to the town authorities. Held by this Court: “ Upon 
this state of facts, we think this case is brought directly 
within the principles settled in County of Ncotland VS. Thomas, 
94 U.S., 682, and Wilson vs. Salamanca, 99 id., 499. The 
authority of the Wisconsin Central Company was to con- 
solidate with any other company that might at any time 
have the power to enter into such an arrangement.” 

In this case the people had the right under the law to fix 
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the terms and conditions under which they voted the stock, 
They voted to subscribe to a company which not only had 
authority by law to consolidate generally with other com- 
panies, but was specifically required to consolidate with the 
Lexington, Chillicothe and Gulf Company. Such consoli- 
dation, indeed, was one of the declared objects of its crea- 
tion. A vote, therefore, to the constituent company was 
equivalent to a vote to the consolidated company. The con. 
tract of the people was that we will vote the stock and bonds 
to the Pleasant Hill Company, but with the express under- 
standing that it shall consolidate with a named company, 
and that the bonds when issued shall accrue to the benefit of 
a new company possessing all the powers, rights, privileges, 
and franchises of these two. 

Under a similar statute in Michigan, Ypsilanti voted 
bonds to the Michigan Central Company, and it was urged 
against their validity that the terms prescribed in the vote 
were in violation of the statute, and this Court upheld the 
conditions and sustained the bonds. 

Taylor vs. Ypsilanti, 105 U.S., 60. 


The people of Van Buren township desired to have the 
Lexington, Chillicothe and Gulf road pass through Lone 
Jack, the principal town in said township, It could only 
be done in the way proposed. They understood what they 
were doing. They had a right to do what they did, and, 
having done it, they should certainly be required to comply 
with their agreement. 


I. 


In the pending case there was an actual subscription of the stock 
to the constituent company before consolidation. 


This Court has held in numerous cases, and without a 
single exception, that in order to constitute a binding sub- 
scription of stock it is not necessary that there should be an 
actual manual subscribing on the company’s books. If the 
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municipal authorities make an order and enter it on their 
records declaring that stock is thereby subscribed, this of 
itself is an act of subscription, binding on the municipality 
as a subscriber, and entitling the company to payment for 
the stozk so subscribed. 

Nugent vs. Supervisors, 19 Wall., 241. 

Cass County vs. Gillette, 100 U.S., 585. 

Warren Township vs. Marcy, 97 U.8., 107. 

County of Moultrie vs. Savings Bank, 92 U.S., 65 


To the same effect see— 
Clark County vs. Paris Turnpike Co., 11 B. Mon., 143. 
31 Penn. St., 174. 
17 Ind., 318. 
7 Cal., 419. 


The order in this case is absolute and unconditional. It 
first recites the fact and date of election, the returns thereof, 
the sufficiency of the vote, the amount ordered to be sub- 
scribed and to what company, and then declares that “ said 
subscription so voted, as aforesaid, of said sum of fifty thou- 
sand dollars by said township to the capital stock of said 
railroad company be had and made and entered of record, 
and the said subscription is now made by this court on behalf 
of and for said township of Van Buren as aforesaid.” 
Stronger words could not have been used indicating the 
purpose to make actual, complete, and perfect subscription. 


ITT. 


If the court should hold that such an order of subscription on the 
books of the county court giving the constituent company the 
right to accept, without limitation as to time, is not such a 
“right” or “ privilege” as may pass to the new company on 
consolidation, the case is still free from doubt, because the facts 
and circumstances in the case abundantly show actual acceptance 
and consent by the original company before consodidation. 


The attorney and agent of the company prepared the order, 


— 
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presented it to the court, and asked its adoption. 
recites that the subscription was made “at the application 
of the company.” 
of the stockholders and directors of the constituent company 
in signing and filing, under the hands of the officers and the 
seal of the company, a declaration of ownership and control 
over this particular “ subscription voted by Van Buren town- 
ship,” and assigning it to the new company as a part of the 
assets belonging to it, is sufficient. 

The plaintiff in error is mistaken in supposing that the 
cases cited by him assert any principle that would avoid the 


[f this be not sufficient, surely the action 


bonds in this case. 

In Marsh vs. Fulton County, 10 Wall., 676, the Legislature 
of Illinois had incorporated the Mississippi and Wabash 
Company, running from Warsaw to the eastern line of the 


State. 


lt afterwards amended the charter, dividing the line 


into three divisions, and creating a separate company for 


Held, that a subscription of stock and issue of 


each division. 
bonds authorized upon a vote of the people to the original 
company could not be legally made to one of the three cor- 


porations. 


In Harshman vs. Bates County, 92 U. 8., 569, this Court 
simply reaffirmed the doctrine that, where a township sub- 
scription had been authorized by the requisite number of 
voters, if the company, before the subscription be actually 
made, becomes consolidated with another, the county is not 
authorized to subscribe the stock and issue bonds to the con- 


solidated company. 

In Bates Co. vs. Winters (97 U. 
scription shown was to the consolidated company. 
stock had been originally voted to the Lexington, Chillicothe 
and Gulf Co., and Winters, the plaintiff, on the trial below, 
produced in evidence an order of the county court, which 
in terms would have amounted to a subscription to the origi- 
nal company but for the provision in the order that one Betts 
be appointed an agent under the following specific instruc- 


}., 83) the only actual sub- 
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tions, to wit: “ And he is hereby authorized and directed to 
make said subscription on the stock books of said company, 
and in making said subscription he is ordered to have 
copied in full the orders made by this court on said 5th day 
of April, 1870, as the conditions on which the.same is made, 
and that he report to this court his acts in the premises 
aforesaid.” 

The controlling question in that case was whether the 
first part of the order of the county court that “the sum of 
$90,000 be, and the same is hereby, subscribed as stock to 
the capital stock of the Lexington, Chillicothe and Gulf 
Railroad Company,” although coupled with the appoint- 
ment of Betts as agent, amounted toa subscription. This 
is manifest from the opinion of the Court, where it is said: 
“the county court did not intend their action to be final 
and did not understand that a subscription was thereby 
completed. Their vote was a declaration that the power to 
subscribe should be exercised, and was an authority to their 
agent to perfect a contract with the railroad company on 
the conditions set forth. “No acceptance,” says the Court, 
“was made by the railroad company, no notice of acceptance 
was given, nor was there any act or fact which afforded a pretext 
for saying that the railroad company was bound by the contract 
of subscription.” 

The Court further said that while “it (the company) re- 
fused to allow the agent to withdraw his evidence of au- 
thority, it said nothing and did nothing to indicate that the 
minds of the parties had met upon the terms of the sub- 
scription. The county court was precise and partieular in 
requiring those conditions to be copied in full on the books 
of the company as the condition on which the subscription 
was made, and there could be no mutual contract until the 
railroad company assented on its part to those conditions.” 

When the case of Winters came back to this Court (de- 
cided in 112 U.5., 325), the minute books of the original 
company had been found. From them it appeared that 
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when Betts presented the order of the county court author- 
izing and directing him “to make said sutscription on the 
stock books of said company,” and in making said subserip- 
tion that he should have the orders of the court copied in 
full on the books of the company, the company did spread 
the order of court on its minutes and passed the following 
resolution, to wit, “ The orders of the county court of Bates 
county, after being read, were ordered by the board to 
be spread upon the record books of the company, and on 
motion the subscriptions made and specified in the afore- 
said orders to the capital stock of the Lexington, Chillicothe 
and Gulf Railroad Company were accepted by the board of 
directors of said company.” 

[t still remained in evidence, as when the case was formerly 
tried, that Betts, the agent, never did subseribe on the stock- 
books of the company, and that he reported to the court after- 
wards “ that the company had no stock-books,” and that for 
this and other reasons he did not make the subscription, and 
stating in his report “ that the bonds of said township are, 
therefore, not subscribed,” and that this report was formally 
adopted by the county court; but on January 18, 1871, the 
court, in an order, recited that a subscription had been made 
to the Lexington, Chillicothe and Gulf Company, that a con- 
solidation had been since perfected, resulting in the Lexing- 
ton, Lake and Gulf, and directing that the bonds be issued 
to the latter company in satisfaction of said subscription. 
The order concluded by authorizing the agent of the court 
to subscribe to the Lexington, Lake and Gulf Company, and 
the agent so made the subscription to the consolidated com- 
pany. The bonds in this latter case were held to be valid. 


IV. 


Under the express statute law of Missouri and the repeated de- 
cisions of its courts, the act of Tilton Davis, the attorney and 
agent of tthe company, in declaring, as a matter of record, the 
company’s assent to and approval of the order of subscription, 
is binding on the company even as between the original parties. 


Parol contracts are binding upon aggregate corporations 
if made by a duly authorized agent, and contracts may be 
implied from corporate acts or from the acts of an agent 
whose powers are of a general character. 

Gen’l Stat., 1865, Ch. 62, §6 (Title “ Private Corpora- 
tions’), 
Wag. Stat., p. 290, § 8. 


This section is only declaratory of what the law was be- 
fore its passage. 


Preston vs. Mo. and Penn. Lead Co., 51 Mo., 43. 


Where persons deal with an officer or agent of a corpora- 
tion who assumes authority to act in the premises, and no 
want of authority or irregularity is brought to the knowledge 
of the party so dealing with the corporation, and nothing 
occurs to excite suspicion of such defect, the corporation is 
bound though the agent may have exceeded his authority. 

Lungstrass vs. German Ins. Co., 57 Mo., 107 (see 10 
Wall., 644). 


The acts of a corporation like those of an individual may 
be shown by parol where the charter does not require a dif- 
ferent rule of evidence, and if the charter <ioes not require 
the acts of the board of directors to be in writing they may 
transact their business by parol. It may act through author- 
ized agents, and it is not necessary to prove their authority 
by the books of the company. (29 Mo.,68; 30 Mo., 118 and 
452; 45 Mo., 419; 47 Mo., 425; 49 Mo., 380; 59 Mo., 514: 
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55 Mo., 201; supported by 17 Iowa, 276; 14 John., 118; 4 
Ser. & R., 317; Diilon on Mun. Corp., §383; 12 Wheaton, 
U.S. vs. Dandridge.) , 

The managing officer of a corporation has power to em- 
ploy an attorney without authorization by the board of di- 
rectors (45 Mo., 419), and any act, representation, or knew!}- 
edge of an officer or agent of a corporation officially done, 
made, or acquired, if within the scope of his authority, is the 
act, representation, or knowledge of the corporation. 

38 Mo., 228 (1866). 


Every legal intendment is made in favor of the acts of a 
private corporation, and the burden of proof is on him who 
would show an irregularity in them. 


State vs. Kupferle, 44 Mo., 154. 


[t is always presumed that a corporation may make any 
proper contract whose scope and tendencies are manifestly 
to forward the design of its creation. 

Kitchen vs. Cape Girardeau and State Line K. R. Co., 
59 Mo., 514. 


¥e 

The words “ powers,” “ rights,” “ privileges,” and “ immunities,” 
had been defined and construed by the supreme court of Mis- 
souri before they were used in the statutes authorizing consoli- 
dation of railroad companies. Under that construction the 
power to subscribe by a municipality is a “ right” or “ priv- 
ilege” of the original company, which passes by virtue of con- 
solidation to the new company. 


The first act of incorporation of a railroad in that State 
was passed by the Legislature in 1837 to construct a road 
from Louisiana, Mo., to the town of Columbia. It author- 
ized the counties and towns through which it passed to 
subscribe stock. 
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From 1847 to 1865 numerous charters were granted, and 
in many of them, notably the Hannibal and St. Joseph and 
the North Missouri companies, only a few new sections were 
adopted, but each of them contained a general provision 
that the corporation “should possess” or “ be entitled to all 
the privileges, rights; and immunities which were granted 
to the Louisiana and Columbia Railroad Company.” 

Marion county, on the line of the Hannibal and St. Joseph 
Company, having subscribed to that company, the county 
court refused the bonds, and on mandamus proceedings by 
the company to compel their delivery the supreme court 
held that the use of these words not only conferred on the 
county court the power to subscribe, but that it also con- 
ferred on the railroad company the power to receive the 
subscriptions. 

H. & St. Joe R. R. Co. vs. Marion County, 36 Mo., 294 
(1865). 


In Smith vs. Clark County, 54 Mo., 58 (1873), the question 
was again presented. In chartering the Alexandria & Bloom- 
ington Company it was provided that that company should 
have the “ privileges, rights, and immunities” of the North 
Missouri Company. The Missouri court in the same man- 
ner held that these words gave the “right” of subscription 
to the county courts and transferred to the corporation the 
“ privilege” of receiving the stock. 

To the same effect is the case of State vs. St. Joe & Iowa 
R. R. Co., 51 Mo., 522, and State ex rel. Att’y General, vs. 
Green County, 54 Mo., 540. 


. 


This Court has maintained the same principle in numerous 
cases: 


“We concur with the court below in holding that the aid 
voted must be deemed to have been given in view of the then 
existing statute authorizing two or more railroad companies, 
forming a continuous or connected line, to consolidate and 
form one corporation, and investing the consolidated tom- 
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pany with the powers, rights, property, and franchises of 
the constituent companies.” 


New Buffalo vs. Iron Company, 105 U. S., 7 


“When the consolidation took place there was a perfected 
power in the township to subscribe to the stock of that com- 
pany, and there was also an existing privilege in the com- 
pany to receive the subscription. That privilege, as we held 


in the Scotland County case, passed by the consolidation to 


the consolidated company.” 
Wilson vs. Salamanca, 99 U. S., 499. 


“The power given to a municipal corporation to subscribe 
to the stock of a railroad company may be also a right and 
privilege of that company.” 


Tipton County vs. Locomotive Works, 103 U. S., 533. 


“It is also established * * * that the consolidation 
of one railroad company with another does not extinguish 
the power of a county to subscribe or the privilege of the 
company to receive subscriptions.” 

Schuyler County vs. Thomas, 98 U. S., 169. 
Scotland Co. vs. Thomas, 94 U. S., 682. 


Bonds, reciting that they were issued by authority of law 
and a vote of the people, “are valid obligations of the town- 
ship, although voted to one company and delivered to a 
corporation formed pursuant to law by the consolidation of 
that company with another.” 

Harter vs. Kernochan, 103 U.S., 562. 


A railroad company was chartered by special act in I]hi- 
nois, with power by townships, on a vote of the people, to 
subscribe to it stock not exceeding $250,000. A township 
did vote and subscribe $50,000. After this subscription the 
company consolidated with another, under a law then exist- 
ing, authorizing consolidations and providing that the new 
company shall have “all the powers, franchises, and im- 
4 
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munities” of the constituent companies. After consolida- 

tion, the township voted and made an additional subscrip- 

tion. This Court held that the power to subscribe the new 

stock was aright and privilege which passed to the new 

company under the general consolidation law of the State. 
Empire vs. Darlington, 101 U.5., 87. 


VI. 


The Tou nsh ip 1s Lstopped from Asserting the Invalidity of the 
Bonds Involved in this case. 


The bonds recite, substantially, the following facts : 


Ist. That they were issued under the township aid act of 
March 23, 1868, and pursuant to an order of the county 


court. 


2d.-That they were authorized by the necessary vote of 
the people of Van Buren township, taken as required by that 
act. 


dd. That the vote was taken August 30, 1870,0n a propo- 
sition to subscribe $50,000 to the capital stock of the Pleas- 
ant Hill Division of the Lexington, Chilicothe and Gulf 
Railroad Company. 


4th. That the said company consolidated, on October 4, 
1870, as required by law, with the Lexington, Chillicothe and 
Gulf Company, forming the Lexington, Lake and Gulf Com- 
pany. 


oth. That said consolidated company, as provided by law 
and under the terms of the agreement between the constitu- 
ent companies, became possessed of “ all the powers, rights, 
and privileges, and owns and controls all the assets, sub- 
scriptions, bonds, moneys, and properties of the two said 
several companies forming the said consolidation.” 
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6th. That the bonds were issued “ under and pursuant to 
an order of the county court of Jackson county,” as author- 
ized by the act of March 23, 1868, and by the statutes au- 
thorizing the consolidation of the two companies named. 


The bond itself, it is true, refers to but one order of the 
county court. The records show two orders, one made Sep- 
tember term, 1870, the other at the January term, 1871. 
The former order effected an actual subscription of the stock 
to the constituent company. The latter, after reciting the 
order of September, 1870, and declaring that “all the con- 
ditions in said subscription contained authorizing the issu- 
anoe of said bonds have been complied with,” &c., directed 
the issue of the bonds to the new company. A reference in 
the bond, therefore, to the latter order included reference to 
the former order. 

The plaintiff in error objects to this latter order because 
it recites a subscription to the consolidated company. The 
caption or heading of this order is, “Lexington, Lake and Gulf 
Railroad Company.” The body of the order proceeds to re- 
cite that Reid, president of said company, “ moves the court 
to issue fifty thousand dollars of the bonds of said county 
under the provisions of the order of this court made at the 
September term, 1870, subscribing, in behalf of Van Buren 
township, fifty thousand dollars to the capital stock of said 
company.” It is argued that “said company ” refers to and 
means the consolidated company. This is not altogether 
certain. The court had, immediately before this, recited 
the order of September, 1870, and “said company” may 
well refer to the company mentioned in that order, to wit, 
the Pleasant Hill Company. If, however, the reference be 
to the consolidated company it is clearly a mistake—a mis- 
take patent on the records of the court and incapable of 
misleading any one seeking information touching the issue 
of the bonds. It is a self-correcting mistake—the improper 
use of a single word in stating the substance of a previous 
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order, which order is by the court expressly referred to, and 
when examined clearly speaks for itself. alsa demonstratio 
non nocet. 
Smith vs. Clark Co., 54 Mo., 58. 
Ranney ’s. Baeder, 50 Mo., 600. 
Commissioners of Johnson Co. vs. January, 94 U.5., 
202. 


Jordan vs. Cass Co., 3 Dillon, 245. 


The law of estoppel applies to township bonds equally as 
to county bonds in Missouri. A county there is not a cor- 
poration, but a political subdivision ; so is a township. 

Reardon vs. St. Louis Co., 36 Mo., 560. 
Steines vs. Franklin Co., 48 Mo., 167, 188. 


The county court was authorized by law to issue railroad 
bonds for both. Certain prerequisites were necessary in each 
case. <A two-thirds vote was essential in both cases, and in 
both cases it was the province of the county court to order 
the election, to canvass the vote, and to declare the result. 
Why should not recital be as effectual in one case as in the 
other? Such was the rule of decision in the Missouri courts 
when the bonds in controversy were made. 

Ranney vs. Baeder, 50 Mo., 600. 

The county court was made judge of all the antecedent 
facts necessary to the validity of the bonds. If those neces- 
sary facts were expressly or impliedly recited on their face 
they are unimpeachable in the hands of an innocent pur- 
chaser. 

The plaintiff in error admits express recital of all the 
necessary facts except the assent of the constituent company 
to the subscription before consolidation. That fact is im- 
pliedly recited by reference to the order of the county court, 
which declares the subscription to have been made on the 
application of said company. Actual notice of acceptance 
could only have been givén by the company to the county 
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court. Plaintiff substantially admits that if such notice 
had been given the bonds would be valid. If the county 
court admits such notice on its records, what more should 
be asked ? 7 

If a purchaser had examined the records for information 
he would have found a petition by fifty-eight resident tax- 
payers instead of twenty-five, as required by law. He would 
have found an order of election, then an election, a canvass 
of the vote, a subscription of stock to the constituent com- 
pany, and record evidence of the company’s assent thereto. 
He would have found a charter provision in the company 
expressly authorizing and requiring a consolidation with a 
designated company, an actual consolidation as authorized 
both by law and the provisions of the company’s charter, 
and, finally, an issue of the bonds in the form and for the 
precise purposes required by the proceedings. 

The bonds were purcliased in good faith, the money paid 
to the company and expended on the line of road sought 
by the people of the township, and then for five years the 
people paid tax levies to take up ten installments of interest. 

Is it possible that any principle of honest dealing can be 
invoked to avoid these securities? 

Jordan vs. Cass Co., 3 Dillon, 245, 185. 

Moultrie Co. vs. Savings Bank, 92 U. S., 631. 

Oregon vs. Jennings, 119 U.S., 74. 

East Lincoln vs. Davenport, 94 U.5., 801. 

Nugent vs. Supervisors, 19 Wall., 241. 

County of Tipton vs. Locomotive Works, 103 U. S., 


Fon 


OVOO.~. 
Harter vs. Kernochan, 103 U.S., 562. 
New Buffalo vs. Iron Co., 105 U.S., 75. 
Walnut Township vs. Wade, 103 U. S., 683. 
Marcy vs. Oswego Township, 92 U. S., 637. 
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VII. 


The plaintiff in error makes objection that the people of 


the township, when voting, thought they were to have a 
road froin Chillicothe on the north instead of Lexington 
and that neither company was authorized to build to Chilli- 
cothe. This is absurd. 

The people voted the stock to the Pleasant Hill Division, 
of the Lexington, Chillicothe and Gulf Company. The 
route and length, the beginning and terminus, of its road 
were specifically stated and defined in its articles of associ- 
ation. These were on record in the secretary of state’s office. 

No doubt it was intended that the road should ultimately 
extend from Chillicothe to the Gulf of Mexico. The name 
of the company itself indicates as much, and the articles of 
consolidation repeat that design. 

By the simple filing of articles with the secretary of state 


and then consolidating, roads may be built not only through- 


out Missouri, but through the entire Western States. 

The name given to the consolidated company indicates 
an ultimate purpose to extend the road tothe lakes on the 
north and to the gulf on the south. 

The facts of the case show that the people of the town- 
ship knew perfectly well what they wished to accomplish, 
and that they adopted the appropriate means to attain their 
desires. They continued to pay the coupons without ob- 
jection until they heard that all township bonds were void, 
and, for the first time, reasons for repudiation were sought 


for. 
VIII. 


The unreported case of Livingston County vs. The Portsmouth 
Bank Examined. 


After preparing much of the above brief the opinion of 
this Court was filed in County of Livingston vs. National 
Bank of Portsmouth, No. 195 of ‘the present term. 
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In that opinion an able and elaborate review is made of 
all the cases previously decided by the Court affecting town- 
ship subscriptions and the consolidation of railroad com- 
panies. 

The township of Chillicothe voted to make a subscription 
to the Chillicothe and Omaha Railroad Company, under 
the act of 1868, to be paid in what are termed in Missouri 
township bonds. This was in May, 1870. Returns of the 
election were made and canvassed and an abstract thereof 
entered on the records of the court. There was no order 
of court subscribing the stock and no actual subscription of 
stock on any books of the company, and no evidence of ac- 
ceptance thereof by the constituent company. 

Ir, September, 1870, the Chillicothe and Omaha Company 
at a meeting of its stockholders resolved to consolidate with 
an lowa company which had just been organized with power 
to build from the Missouri boundary to Council Bluffs and 
Omaha. The consolidation articles provided for a company 
with power to build from Chillicothe to Omaha under the 
name of the St. Louis, Council Bluffs and Omaha Railroad 
Company. 

Bonds were issued by the presiding Judge and clerk of the 
county count in April, 1871, payable to the consolidated 
company, and this company used them in building the line 
of road covered by the charter of the constituent company. 

The people on tax levies paid the maturing coupons up 
to and inclusive of those due July 1, 1876. In february, 
1877, the county court, by its order admitting that it had 
previously issued the bonds, proceeded to declare them void 
on the authority of the Harshman case, decided by this Court, 
and a subsequent ruling of Circuit Judge Dillon. 

Among the objections assigned were the following: 


Ist. That the authority to subscribe to the Chillicothe and 
Omaha Company was not an authority to subscribe stock in 
or issue bonds to the St. Louis, Council Bluffs and Omaha 
Railroad Company. 
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KENTUCKY CENTRAL R. R. CO. VS. COUNTY OF BOURBON, KY. 1 
THe COMMONWEALTH OF KENTUCKY: 
The Court of Appeals. 


Pleas before the Hon. Thomas H. Hines, chief justice, and William 
S. Pryor, Joseph HH. Lewis. and \W H Holt, judges of the court of 
appeals at the capital, in the city of Frankfort, on the 24th day of 
January, 1885 


Appeal from Ai Judgme ni Ol thie RBourbhorn Cireuit Court. 


THe Kentucky CENTRAL RAILROAD Company, App'l'ts, 
aaqainst 


BouRBON County, Appellee 


Be it remembered that heretofore (to wit), on the 11th day of De- 
cember, 1882, the appellants filed in the office of the clerk of the 
court of appeals of Kentucky the following transcript, viz: 

2 Pleas before the Hon. b. F. Buckner, judge Bourbon circuit 
court, court-house, Paris, Ky., Oct. 20th, 1882. 


Strul ati Action 


BouRBON County. PI ff. 
aqainat 


The Kentucky CENTRAL RAILROAD Company. Def’t. 


Be it remembered that heretofore, to wit, September ith, LSSO, the 
plaintiff filed its original petition herein, which ts as follows, viz: 
“The plaintiff, the ¢ ounty of Bourbon, states that the defendant. 
The Ke ntucky ( ntral Railroad { ol pany, Is ua corporation, doing 
business In-and operating a railroad in this State under and by 
virtue of the authority of the laws of this State, — miles of the railroad 
eg operated by them lving in the COUNLY oft Bo irbon. and the said 
company ow-Ing in said county, in addition to said — miles of roaa, 
Seve ral lots ot land, Ol) which thev have depots and other convenl- 
ences for operating their road; all of which are subject, under 
3 the laws of the State, to taxation for State and county pur- 
poses, and which has been assessed, as authorized by act of 
Legislature, approved April 3d, 1575, by the board of equalization 
for taxation; that in the year 1575 eight ».% miles (main stem) of 


said road, lying in Bourbon county, was assessed as follows: 


Main stem, 8,5,°; miles, at 14,00- per mile -..--.-------. 119.000 
Other property .--. i oo ce wae! 1300 
Total for county taxation iia | $123,300 


(One hundred & twenty-three thousand three hundred dollars) 
subject to taxation for State revenue and county purposes. A certi- 
fied copy of the auditor's report of said assessment is filed herewith 
as part hereof, marked “A.” 
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Plaintiff states that, by an order of the Bourbon county court 


made at its Nov. term, 1877, a majority ol the justices in and for said 
county being present and concurring therein, the rate of taxation In 


dollars on the head 


said county was fixed for thie veal Isis at 
and 22 cents on each one hundred dollars’ worth of property (being 
5 cents on the S100 for county assessment, | cents on S100 for turn- 
pike tax, and 15 cents on 3100 jail tax), and plaintiff states 
| that. in accordance with sald assessment and levy, the amount 
of taxes due Bourbon county by defendant for the year 1878 
two hundred and seventy-one ,%*°; dollars, no part of which has 
ever been paid. Wherefore plaintiff prays judgment for the sum of 
$291.26, with legal interest thereon from the 10th day of October, 
1878, until paid, and the further sum of five per cent. damages on 
said cle byt and inter st, and all other prope r” reli f 
Plaintiff further stutes thie madd stem, be lng So miles ot sald rail- 


read, lying in the county of Bourbon, was assessed by said board of 


equalization lor the year Is,;% is follows 

Main stem, S84 miles, at $15,000 pi r mile .. $127,500 

Other property. + 300 
Total for county taxation ; ee | . $131,800 


A certified copy of the auditor’s report of said assessment is filed 
herewith as part hereof, marked “Bb.” That by an order made by 
the Bourbon county court at its November term, 1878, a majority of 

the justices in and for said county being present and con- 
5 curring therein, the rate of taxation in said county was fixed 

for the year IS79 at $1.50 on the head and 33 cents on each 
one hundred dollars’ worth of property, being county assessment, 
10 cents: jall tax, 3 cents, and 20 cents to pay interest on bonds of 
the Covington and Lexington and Maysville and Lexington Rail- 
road Compan and laintitl states that 1) accordance with said “uS- 
sessment and levy the amount of taxes due Bourbon county by the 
defendant for the vear 1579 1s four hundred and thirty-four and ,%% 
dollars, no part of which has ever been paid. 

Wherefore plaintifl pravs udgement against the defendant for 
$454.94. with bite rest from | th Octobe ? IS7$), until paid, and five 
per cent. damages on $171.54, with interest from 10th Oect., 1879, and 
fi per cent, damages on R. R. tax, $265.60, with interest from suid 


date, and for all other proper relief. The company having failed to 
pre Sald taxes [0] IS7S and IS7%. or any part thereof. the 
(} same has been by Chas. Tallbott. sheriff of Bourbon county. 


, , 
returned delinquent 


é‘ BEN. G. PATON, Att'y 


slg ng ae 


THE COUNTY OF BOURBON, KENTUCKY. 


Exhibit “A,” referred to above, is as follows, viz: 


EXHIBIT gg 


STATE OF KENTUCKY. 
Orrice or Auprror or Pusrtic Accounts, 
FRANKFORT, KENTUCKY. , 187- 


To the clerk of Bourbon county eourt 

Str: In obedience to the pro\ isions of an act entitled “An act to pre- 
scribe the mode of ascertaining the value of the property of railroad 
companies for taxation and for taxing same,” approved April 3rd, 
1878, I hereby notify you that the board of equalization has re- 
turned to me that portion of th: Kentucky Central railroad for tax- 
ation in your county as follows, to wil 


Bourbon county, main stem, 5,)°y miles, at $14,000 per 
OEDE ficcididitccetet cael ds we isis ‘ay itt: elastase 
Other property -.---- ee ee ee 4 300 
Total for county taxation sided tae .. $123,000 


For city or town taxation 


In city of Paris, main stem, 7)%; miles, at $14,00- per mile. $10,640 


’ 


Other PFOMSIY 2.2 wowes oocn: wianeids detent baste L O00 
ri Total for city taxation : | wie See 


Very respectfully, your obedient servant, 
D>. HOWARD SMITH, Auditor 
A COPY. 
Attest: J. M. HUGHES, 


f lh, ri Rourhon County Curt. 


Exhibit “ B” referred to 1s as follows. viz 
Exuipit “ BO’ 


STATE OF KENTUCKY. 
Orrice or AupiTror or Puptic Accounts 
rRANKFORT,. KENTUCKY. October lat. 1879. 
To thie clerk of Bourbon county court 


SIR: In obedie nce to the provisions of an act entitled “An act to 
prescribe the mode of ascertaining the value of the property of rail- 
road companies for taxation and tor LAKIN same,” approved April 
3rd, 1878, I hereby notify vou that the board of equalization has 
returned to me that portion of the Kentucky Central railroad! for 
taxation in your county as follows, to wit 
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jourbon county, main stem, 85°; miles, at $10,000 per OTE 
27 DUO 


mile i a =e. fe er Si i a a Zé, 
Other property . ie OE SIE aes =P Pe ee pa om L S00 
T ‘or ntv taxation 121.800 

otal for county taxation Pe FE RO AR gi 


kor city of town taxation 


In city of Paris, main stem rio miles, at $15,000 per 
SESE we : re 
5 Other property eee ae a 4 OOO 
Total for city taxation cicada ielaade $15,400 


Very respectfully, your obedient servant, 
Db. HOWARD SMITH, 
Per L. D. HOLLOWAY, CV’ 
A COPY. 
Attest J. M. HUGHES, 
(Clerk Bourbon County Court 


And on the same day, VIZ... Sep lth. ISSO. summons issued On) 
i 


the foregoing petition, upon whicl the sheriff of Bourbon county, 
to whom it was addressed, made return as follows,to wit: 


*) . »*s ; 
Sheriti 8 he, fur 


, ; | : | 
Executed on the Ky. Central Railroad Company by delivering a 


COPY te) \W. B. kersing r as Ao rT oft said ralire Vl company, this ~ pot 


6th. LSSO 
C. FAs 1. a 2S. GC 
By JOHN B. NORTHCOTT, DS 


} 


And afterward, to wit, October 21st, 18SO, the following order was 
en eed herein, VIZ 
Lhe ie Files Dem'r fe) DP, lation 


The defendant filed il general demurrer to thre plaintiff's petition 
herein. which by lng heard. it Is ora red ct. by ove rruled : Lo which 
defendant excepted 


‘) , 
Answe) "sidgdt 


The defendant tiled its answer herein: to which the plain- 


| tiff filed ee neral cl niurrer 


' in Answe 


» — . . ; oe 
And It Is Orde ed that this case be submitted oT) plaintifl s de- 


murrer to defendant’s answer 


— 


THE COUNTY OF BOURBON, KENTUCKY. o 
The defendant’s demurrer to petition is as follows, viz: 
De ieiyTei in Petition 


The defendant demurs to. the Ist & 2d paragraphs of plaintiff's 
petition, iis neither of said paragraphs states facts suthecient to con- 
stitute a cause of action agalnst i 

iy 3 & iva ee we 
By STEVENSON, O'HARA anp BRYAN, Alt’ys 


he defendant's answer referred to in the foregoing order 1s as 
follow s. LO wit 


De ry ynidan}t s Anawer. 


The defendant, not waiving its demurrer herein, but insisting 
and relying upon same, and denying plaintiff’s right to maintain 
this action against it. answering, savs that it 1s not indebted to 
the county of Bourbon in the sum of $291.26, with interest from 
October 10th, 1878, for taxes, nor in any other sum whatever on any 
account 

It denies that it is indebted to plaintiff in the sum of 
Li) 134.94. with interest from October 10th, 1879, for taxes, or 
In any sum whatever on any account. 
It says it was incorporated by an act of the General Assembly of 
Commenwealth of Kentucky approved Feb. 22d, 1871, entitled 
‘An act to incorporate the Kentucky Central Railroad Company,” 
der which act of Incorporation it was organized as a company 
ind IS now actilg it “avs that said act of Incorporation provided 
that its incorporators should be and were invested with “all the 
powers, privileg ae rights mm unities nd franchises” of the Cov- 
ington and Lexington railroad It save that the said Covington and 
Lexington railroud was the successor of the Licking and Lexington 
Railroad Company, which latte: | was incorporated by an act of 
General Assembly of the Commonwe alth of Ke ntucky approved 
15th Mareh, 1847, and entitled “An act to incorporate the Licking 
nd Lexington Railroad Company,” and under which said company 
- organized, and that s n Lick ne and Lexington Railroad 


Company was cl anged to the Covington and Lexington Rall- 


1} road Company bv an act of the General Assembly of the 

{ ommonw: alth t): I mci k approved ov bruary 27th. 1849. 
entitled “An-act to amend the charter of the Licking and Lexing- 
ton Railroad Company,” which amendment to its charter was ac- 
cepted by the Licking and Lexington Railroad Company, who 
organized and proceeded to act, and | act, under said charter as 
Amended It savs that the charter of the said Covington and Lex- 
mneton Railroad ( OMpany Was by an act of the General Assembly 
f the Commonwealth of Kentuck' pproved March 3d, 1851, 
cL tnie nded, said act by Ing “An act to amend the charter of the Cov- 
neton and Lexington Railroad Company,” which amendment was 


’ 


ie pted yy the ead (or ington and Lexington Railroad Company, 
adopted lw it. and react part oft its charter, and under which it 
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operated, and by which it was governed. It says that, among other 
things, sald act of March 3d, 1Sol, provides : 

“Sec. 4. That on the first day of January next after the first 

de larations of divide nds on the capital stock of sald railroad 
12 company, and on every first day of January thereafter, it 

shall be the duty of the president and directors of said com- 
pany LO pay into the treasury of this Commonwealth atax on each 
one hundred dollars’ worth of stock in said railroad company, 
equival nt to the rate of tax on each one hundred dollars’ worth of 
property for State revenue, and no more.” : : 

If SHVS by \ irtue oO} said acts ol} the Cr neral Assembly of the Com- 
monwealth of Kentucky, all of which were accepted by the said 
companies respectively, and each of which acts it here pleads as if 
fully set out, and upon which it relies, the rate of tax it shall pay 
is fixed, and that said tax shall be ‘for State revenue, and that it 
shall not be liable for any further or any other tax. 

Wherefore pleading said acts of the General Assembly of the Com- 
monwealth of Kentucky, to wit: 

“The act approved February 22d, 1871, entitled “An act to in- 

corporate the Kentucky Central Railroad Company ;” the one 
Ls approved March loth, 1847, entitled “An act to Incorporate 

the Licking and Lexington Railroad Company ;” the one 
approved 27th February, 1549, entitled “An act to amend the Lick- 
ing and Lexington Railroad Company,” and the one approved 
March 3d, 1851, entitled “An act to amend the charter of the Cov- 
ington and Lexington Railroad Company,” and relying upon same, 
it says it is not subject by reason of the provisions thereof to taxa- 
tion by the plaintiff, Bourbon County ; that it is not ameanable to 
the provisions of the said act. of the General Assembly of the Com- 
monwealth of Kentucky approved April 3d, 1878, and entitled “An 
act to prescribe the mode of ascertaining the value of the property 
of railroads for taxation and for taxing same,” but is exempt there- 
from. 

Wherefore it prays for dismissal hence with its costs and proper 
relief. 

STEVENSON, OPHARA anp BRYAN, 
Attys for Ky. C. R. R. Co 


STATE OF KENTUCKY, County of Bourbon: 
14 The afhant, James W. Bryan, says he is one of defendant’s 
attorneys, a corporation, whose principal officers are absent 
from Bourbon county, end he believes the statements of the forego- 
ing answer are true. 
JAMES W. BRYAN 
Sworn to before me by Jas. W. Bryan, this October 20th, 1880. 
The demurrer of plaintiff to answer of def’t is as follows, to wit: 


PU ii ’s Demurrer to Defendant’s Answer. 


“Plaintiff demurs to the answer of the defendant herein, because 


_Tt—_§ eo — 
— 


nei... ee 


THE COUNTY OF BOURBON, KENTUCKY. r 
the same does not state facts sufficient to constitute a defense, or to 
support ra | defense.” 

And afterwards, to wit, 29th April, 1882, the following order was 
entered herein, viz: 


PU ij ’s Demur’r to Def ts Answer Sustained. 


: “This cause having been submitted to the court on the plaintiff's 
7 demurrer to defendant’s answe r,and the court being sufficiently ad- 
vised, orders and adjudges that the said demurrer be sustained; to 
which ruling the defendant excs pts . 


Time (F1) fii DD f’} iT Wy, T }, a hil Furthe r Pi adinas. 


On motion of defendant, 30 days’ time is given it in which to file 
any further pleadings herein. 

lo And afterwards, to wit, October 16th, 1882, the following 
order was entered herein, viz 


eon cnet tr 


dD. f't’s Amended Answer hiled 


_ 


“The defendant’s amended answer filed herein on the 26th day 
of May, LSS22, is how noted of record 4 
The amended answer is as follows, viz 


Det ndant s A hi? vided Anawer 


The defendant, The Kentucky Central Railroad ¢ ompany, by leave 
of the court, amends its original answer herein, and Says: It denies 
hat it has or had at the dates stated any property within the county 

of Bourbon subject to taxation for county purposes, or that said 
board of equalization valued its property within said county prop- 
erly or at its true value. It denies that it is subject or ameanable 
to the said act of the General Assembly of the Commonwealth of 
Kentucky, approved April od, IS78, and entitled “An act to prescribe 
the mode of ascertaining the value of the property of railroad com- 
panies for taxation and for taxing same,” and under which act this 
suit is sought to be maintained 
[tsaysit wasincorporated by an act of the General Assembly of 
16 the Commonwealth of Kentucky,approved February 22d, 1871, 
entitled “An act to Incorporate the Kentucky Central Railroad 
Company,” which act was duly accepted and under which it was there- 
after organized ; that said act of incorporation, among other things, pro- 
\ ided ~ ide They (naming the Incorporators) are hereby created re | body 
politicand corporate under the nameand style of the Kentucky Central 
Railroad Company, * * and shall have and are hereby invested 
with all the powers, privileges, rights, immunities, and franchises, 
subject to the restrictions and limitations contained in the original 
charter of incorporation authorizing the construction of said rail- 
road, and the various acts amendatory thereof, provided nothing in 
this shall be held to subject said powers, rights, immunities, and 
privileges purchased under judgment and order of sale of the Fay- 
ette circuit court, and hereby vested in the corporation by this act 
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created, to the operation of the act entitled ‘An act reserving the 
right to amend or repeal charters or other laws,’ approved Febru- 
ary 14th, 1856, but the same are exempted therefrom.” It 
17 says it wus by said act of the General Assembly lust named 
made the successor of the Covington and Lexington rail- 
road, which company was created by an act of the General Assem- 
bly of the Commonwealth of Kentucky, approved 27th February, 
1547, entitled “An act to amend the charter of the Licking and 
Covington Railroad Company,” approved March Ist, 1847, which 
last-named act was duly accepted, and that said Covington and 
Lexington Railroad Company was the successor of the Licking 
and Lexington Railroad Company, which organization was created 
by an act of the General Assembly of the Commonwealth of Ken- 
tucky, approved March Ist, 1547, entitled “An act to incorporate the 
Licking and Lexington Railroad Company.” it Says by an act of 
the General Assembly of the Commonwealth of Kentucky, ap- 
proved March od, 1851, entitled “An act to amend the charter 
of the Covington and Lexington Railroad Company,” which 
amendment was duly accepted and concurred in by the said Cov- 
Ington and Lexington Railroad Company, it was provided, 
1S among other things, — a rate of taxation for said company. 
Susbequently the General Assembly passe dan act,approved the 
— day of ——, 1864, which provided for the taxation of railroads at 
the rate of forty cents on each one hundred dollars in value of their 
property, valued at the rate of twenty thousand dollars a mile of the 
length of each road and its branehes. ‘The defendant, not waiving 
its right to resist the payment of tax otherwise than according to the 
terms of said act of 3rd March, 1851, have, since the passage of said 
act of 1864, paid tax according to its provisions, protesting, however, 
ag the right and power of the General Assembly to alter or 
a nend the sic act of Srd March, LSol, Ih} res py cL to taxation. 
It Says by said acts of the General Assembly ot the Commonwealth 
of Kentucky the rate of tax it should pay was fixed. It pleads all 
of said acts herein referred to as though fully set out, and relies 


walnst 


upon same in bar of plaintill’s claim. 
lt says by.reason of its said contract, as set out in said acts, 
19 and acts amendatory of the General Assembly of the Com- 
monwealth of Kentucky, each and all of which were duly 
and properly accepied by this defendant, except the said act of 1864, 
as above set forth, and its predecessors, respectively, with the Com- 
monwealth of Kentucky, it is subject to a certain rate of taxation 
for the purposes of State revenue, but not subject to taxation at any 
other rate or for any other purpose or 12) any other mode whatever. 
That the plaintiff, the County of Bourbon, has no legal right to 
assess it for taxes, as, by reason of the provisions of the various acts 
heretofore herein pleaded, it is exempt from the operation of the 
provision of the said act approved April 3rd, 1878, and set Torth by 
plaintiff, and plaintiff has not the legal right to maintain this action 

against it. | 
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Wherefore, having fully answered, it asks that plaintiff's petition 

be dismissed, and it have a judgment for its costs. 

JNO. W. STEVENSON anp 

OHARA AND BRYAN, 
Attorneys for Defendant. 


And on the same day, to wit, Oct. 16th, 1882, the following 
20 order was entered herein, viz 


De murrer to De f’t’s Amended Answe r Filed. 


ere 


“ Plaintiff filed a demurrer to defendant’s amended answer.” 


, The demurrer referred to above is as follows, viz: 
; De murrer to De fe ndant’s Amended Answe ve 


“The plaintiff demurs to the amended answer of the defendant 
herein because the same does not state facts sufficient to constitute a 
defense or to support a defense 
“KELLY BRENT, 
“Att'y for Pl” 


And on the same day the following order was entered, viz: 
Judgment. 


“ This cause having been heard on a demurrer to the defendant’s 
amended answer, and the court being sufficiently advised thereon, 
it is the opinion of the court that the amended answer is insuffi- 
cient, and it is ordered that the demurrer to the said amended an- 
swer be sustained; to which ruling of the court, sustaining the de- 
murrer, the defendant excepts 


“And the defendant pleading nothing further in the case it is ad- 
judged that the plaintiff recover of the defendant the sum of two 
hundred and seventy-one ;')°; dollars, with interest thereon at 
21 the rate of 6% per annum from the 10th day of October, 
1878, until paid, and for the further sum of thirteen »,%; dol- 
lars, being five per cent. damages. It is also adjudged that the 
plaintiff recover of the defendant the still further sum of four 
hundred and‘ thirty-four .%; dollars, with interest thereon at the 
rate of six per cent. per annum from October 10th, 1879, until paid, 
and the further sum of eight ,°°; dollars, being five per cent. dam- 
ages on $171.34; and also for the sum of eighteen ,4,5; dollars, being 
seven per cent. damages on railroad tax, $265.60, and the costs of 
the plaintiff herein expended.” 
From the above judgment the defendant prays an appeal to the 
superior court, which is granted. 


And afterwards, to wit, October 20tl, 1852, the following order was 
entered herein, viz: 
2—1098 
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Order Granting Appeal to Superior Court Set Aside. 

On motion of the defendant the order herein entered on the 3d 
day of this term granting an appeal to the superior court is set 
aside. 

22 Appeal Granted to Court of Appeals. 

The defendant now excepts to the judgment entered herein on the 
3d day of this term, and prays an appeal to the court of appeals, 
which ts granted. 

Schedule & Assignment of Errors I iled. 
The defendant filed its schedule and assignment of errors herein. 
The assignment of errors and schedule is as follows, viz: 
Assignment of Errors. 

The defendant, the Ky. Central Railroad Company, comes and 
assigns as errors committed by the court upon the trial of this cause 
the following : 

lst. The court erred in overruling defendant’s demurrer to the 
petition. 

2nd. The court erred in sustaining plff’s demurrer to the defend- 
ant’s answer. 

srd. The court erred in sustaining the demurrer of plaintiff to 
def’t’s amended answer. 

4th. The court erred in rendering judgment for plaintiff. 

Sth. The court erred in not rendering judgment for the de- 
fendant. 

6th. The court erred in giving plaintiffa judgment for damages 
upon the amounts adjudged it as taxes. 

7th. The court erred in giving the plaintiff a judgment for any 

amount. 
23 Sth. The court erred in not dismissing the plaintiff’s pe- 
bition. 
J. W. STEVENSON, 
O’HARA anp BRYAN, 
Atty’s for Defendant. 


Schedule. 


“The clerk of the Bourbon circuit court will make a complete 
copy of the record in this case for the court of appeals. 
“OQ"HARA anp BRYAN, 
“ Alt’ys for Defendant.” 


And execution issued on the foregoing judgment as follows, viz: 
Execution. 

Commonwealth of Kentucky to the sheriff of Bourbon Co., Greeting: 

We command you that of the estate of the Kentucky Central Rail- 
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road Company you cause to be made the sum of $291.26, with 6% 
int. per annum from October 10th, 1878, until paid ; $13.56, without 
interest ; also $434.94, with 6% int. per annum from October 10th, 
1879, until paid, and $8.56, without interest; also $18.45, without in- 
terest, which Bourben county, Kentucky, late in our Bourbon circuit 
court, recovered against it for debt; also $14.00, which to the 
24 said county in said court was adjudged for her costs in that 
suit expended. Whereof said R. R. Co. is convict, as appears 
to us of record. And that you have the same before the judge of 
said court at the court-house in Paris, on the first Monday in De- 
cember next, to satisfy and pay the said county her debt and costs 
aforesaid, and have then and there this writ. 
Witness J. M. Jones, clerk of said court, at court-house aforesaid, 
this 26th day of October, 1882, in the 91 vear of the Commonwealth. 
J. M. JONES, C. B.C. C. 
Judgment, October term, 1882. 


And afterwards, to wit, Nov. 8th, 1882, a supersedeas bond was ex- 
ecuted, which is as follows, viz: 


Superse de as Bond. 


KENTUCKY CENTRAL R. R. Co., Appellant, 
against 
Bourbon County, Appellee. 


Upon an appeal from a judgment of the Bourbon circuit court, ren- 
dered October. 16th, 1882. 


Whereas said appellant, The Ky. C. R. R. Co., has taken an 
25 appeal from a judgment of the Bourbon circuit court, ren- 
dered at its October term, 1582, against it in favor of the ap- 
pellee for the sum of $291.26, with 6% int. per annum from October 
10th, 1878; $13.56, without interest : $434.94, with 6% interest per 
annuum from October 10th, 1879; $8.56, without interest, and $18.45, 
without interest, damages and costs, and the appellant desires to 
sepersede the said judgment: Now, we, the the Ky. Central R. R. 
Company, principal, and C. Alexander, surety, hereby covenant to 
and with the appellee, Bourbon County, Kentucky, that the appel- 
lant will pay to appellee all costs and damages that may be adjudged 
against the appellant on the appeal, and also that they will satisfy 
and perform the said judgment in case it shall be affirmed, and any 
judgment or order which the court of appeals may render or order 
to be rendered by the inferior court, not exceeding in amount or 
value the judgment aforesaid, and also pay all rents, hire, or 
26) damages which, during the pendency of the appeal, may ac- 
crue on anv of the property of which the appellee is kept out 

of possession by reason of the appeal. 

Witness own hands this 8th day of November, 1882. 
C. ALEXANDER. 


Att: P. M. MILLER, D. C. 
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And on the same day, viz., Nov. 8th, 1882, supersedeas issued as 
follows, to wit: 


Supe se de as. 


To the County of Bourbon and John B. Holloway, sheriff Bourbon 
county : 

The Kentucky Central R, R. Co. having taken an appeal to this 
court from a judgment rendered by Bourbon cireuit court on the 
16th day of October, 1882, in the action of Bourbon County, pl'ff, 
and the Kentucky Central R. R. Co., defendant, you are therefore 
ordered to stay all proceedings on said judgment. 

Given under my hand this Sth day of November, 1582. 

J. M. JONES, C. B.C. C., 
By P. M. MILLER, D. ¢. 


Endorsed : 
Jaile r’s Return. 


Executed on John b. Hollaway, sheriff of Bourbon county, by 
delivering a copy 10th Nov., 1882. 


27 JOSEPH W. McCAMEY. J. B.C. 


And aftewards. to Ww it. Nov. 10th. LSS. the sheriff of Bourbon 
county made return on the within-named execution as follows, to 
wit: 


Ss heriff ’’s Return On Execution. 


Levied Nov. 4th, 82, 11 o’e’lk a. m., on three freight cars, Nos. 
O10, 319, 374, property of defendant, and said property left in pos- 
session of John Stuart. 


J. B. HOLLADY, 8S. B. UV. 


Stayed by supersedeas executed November 10th, 1882, a copy of 
which is herein enclosed ; sheriff’s } commission, $18.06 


J. B. HOLLADY, S. B. C. 
Cle rk’s (4 rtificate ; 


STATE OF KENTUCKY. 


+ a oe set : 
Bourhon ( ireuil Court. } 


[. J. M. Jones, clerk of the circuit court for the State and countv 
aforesaid, do certify that the foregoing oO] page-, of which this is 
one, contain a true, full, and ecmplete transcript of the record in 
the Case named nN the caption, as the same appears of record and 
on file in my office. 

Given under my hand as clérk of said court this 17th day of No- 
vember, 1882. 

J. M. JONES, CB.CC. 
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Court of Appeals of Kentucky. 


THe KentucKY CENTRAL RAILRoAD Company, Appellant, 
agt 
Bourson County, Appellee. 


This is an appeal from the judgment of the Bourbon circuit 
court, rendered at its October term, 1882 (on October 16th, 1882), 
and found on pages 22 & 23 of record. The appeal was granted 
by the court below and will be found on page 24, record, and no 
process from this court required 

J. W. STEVENSON, 
O'HARA & BRYAN, 
Ait'ys for Appellant. 


Both parties are solvent and good lor costs. 


OHARA & BRYAN. 
Order Noting Argument [ of | Cause. 


And afterwards, to wit, — the court of appeals continued and held 
for the Commonwealth of Kentucky, at the capitol in the city of 
Frankfort, on the 24th day of May, 1SS4, this cause came on to be 

. heard and was argued by Alvin Durall for appellee, and Jno. W. 
Stevenson for appellant, and submitted. 


oY And again at a court of appeals continued and held for 
the Commonwealth of Kentucky,at the capitol, city of Frank- 
fort, on the 4th of January, 1SS5— 
Mandate 


K. C. R. R. Co., Appellants, versus BourBon County, Appellee. 


of 
Appeal from Bourbon Circuit Court. 

The court being sufficiently advised it seems to them there is no 
error in the judgment herein. 

It is therefore considered thut said judgment, and that appellee 
recover of appellant ten per cent. damages on the amount superseded 
herein, be affirmed, which is ordered to be certified to said court. 

It is further considered that appellee recover of appellants costs 

y herein, 

1s 

1) Opinion of the Court of Appeals. 
d 


The question presented in this appeal is whether appellee, “ The 
Kentucky Central Railroad Company,” is subject to taxation for 
county purposes. 

By an act approved March Ist, 1847, the “ Licking and Lexing- 
ton Railroad Company” was incorporated. By an act approved 

Feb. 27th, 1849, the name of the company was changed 
SU to the “ Covington and Lexington Railroad Company.” 
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March 3rd, 1851, this charter was’ amended, and, among other 
provisions, is the following: 7 

“That on the first day of January next, after the first deciaration 
of dividends on the capital stock of said railroad company, and on 
the first day of January thereafter it shall be the duty of the presi- 
dent and directors of said company to pay into the treasury of this 
Commonwealth a tax on each one hundred dollars’ worth of stock in 
said railroad company, equivalent to the rate of tax on each one 
hundred dollars’ worth of property for State revenue, and no more ; 
and resident stockholders shall not list their stock in said company 
for revenue tax, nor be liable to payment of tax on the same in any 
other mode whatever.” 

February 22d, 1871, the “Kentucky Central Railroad Company ” 
was incorporated for the purpose of operating the Covington and 
Lexington railroad, of which they are the owners by purchase under 

judgment and order of sale of the Fayette circuit court, and 
5 shall have, and arehereby invested with, all the powers, privi- 

leges, rights, immunities, and franchises, subject to the re- 
strictions and limitations contained in the original charter of incor- 
poration authorizing the construction of said railroad and the vari- 
ous acts amendatory thereof: Provided, Nothing in this act shall be 
held to subject the said powers, rights, immunities, and privileges 
purchased under judgment and order of sale of the Fayette circuit 
court, and hereby vested in the corporation by this act created, to the 
operation of an act entitled “An act reserving the right to amend or 
repeal charters or other laws,” approved 14th Feb., 1856. 

On the 3rd of April, 1878, the Legislature provided a board of 
commissioners to ascertain the value of railroad property in the 
State subject to taxation for revenue, county, and. municipal pur- 
poses, to ascertain the value of such property within county and 
municipal boundaries, and made it the duty of the commissioners 
to report their valuation to the auditor, who should report the same 

to the clerk of the county court. 
32 The fourth section of the act provides that “the same 

value of taxation for State purposes which is or may be in 
any year levied on other real estate in this Commonwealth shall be, 
and is hereby, levied upon the value so found by said board of the 
railroad, rolling-stock, and real estate of such company, and at the 
same rate of taxation for the purposes of each county, city, town, or 
precinct In which any portion of any railroad is located, which is or 
may be in any year levied on any real estate therein, shall be and 
Is hereby levied.” 

[t is insisted for appellant that the act of 1878, fixing a different 
method of taxation, and possibly thereby increasing the tax limited 
in the charter of the COMM pany, violates the provisions of the Federal 
and State constitutions forbidding the passage of any laws,impairing 
the obligation of the contract. 

We refrain from considering how far the Legislature may con- 

tract away the sovereignty of the State in reference to the right 
30 of taxation, since the question may be determined without it. 

Conceding such right, when not forbidden by the State con- 
stitution, the inquiry remains, Has it been exercised? 
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The statute under which the exemption is claimed reads: “Shall 
pay into the treasury of this Commonwealth a tax on each one hun- 
dred dollars’ worth of stock in said railroad company, equivalent to 
the rate of tax on each one hundred dollars’ worth of property for 
State revenue, and no more.” 

The subject treated of is State revenue, and the taxes provided for 
are to be paid into the State treasury. There is no reference, express 
or by implication, to county or municipal taxation. The general 
law at the passage of this act provided for county and municipal 
taxation, and, in order to exclude the operation of such general law, 
the intention should have been [un Jequivocally expressed. This is 
true'In the interpretation of statutes 1n ordinary cases, and in the 
construction of statutes limiting the taxing power of the State the 

presumption that nothing more was intended than is in terms 
34 ° expressed is much stronger. Taxation is an essential attri- 

bute of sovereignty, necessary to the life and the autonomy of 
the State, and can be remembered only in exceptional cases, and then 
only by express grant. Every intendment is against the intention to 
surrender such power. In Bailey v. Maguire, 22 Wall., 227, it is 
said: “It is never for the interest of the State to surrender the power 
of taxation, and an intention to do so will not be imputed to it un- 
less the language employed leaves no other alternative.” 

This was a case where a railroad company was seeking exemption 
from county and municipal taxation under a provision in the char- 
ter exempting it from State taxation. The court held the company 
subject to county and municipal taxation. 

The term “no more” used in the statute applies to the taxes pro- 
vided to be paid into the State treasury, and is a limitation only 
upon the amount of tax that may be assessed for that purpose. 

The act of 1878, providing a commission to equalize taxation of 

railroad, expressly authorizes the method of valuation adopted 
35 in this case. That act has been declared constitutional by 
this court in the Railroad ‘Tax Cases v. Commonwealth, Ken- 
tucky Law Reporter, Jan., 1884. 
Judgment affirmed. 


And afterwards, to wit, at a court of appeals continued and held 
for the Commonwealth of Ky., at the capitol in the city of Frank- 
fort, on the — day of , 1855, ordered, that the time for filing 
petition for rehearing herein be extended to April Ist. 


And afterwards, to wit, on the 19th of March, 1885, at a court 
of appeals continued and held for the Commonwealth of Ky., at the 
capitol in the city of Frankfort, on the 19th day of March, 1885, 
ordered that the time for filing a petition for rehearing be extended 
to May Ist. 


And afterwards, to wit, at a court of appeals continued and held 
for the Commonwealth of Kentucky, at the capitol in the city 
36 of Frankfort, on the 2d of May, 1885, came appellant, by 
counsel, and filed a petition, & moved the court for a rehear- 

ing of this cause, which motion is submitted. 
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The petition for a rehearing of this cause is in the words & fig- 
ures following, to wit: 


Petition for a Rehearing. 
Court of Appeals of Kentucky.. September Term, 1885. 


Kentucky Centrat RaiLroaAp Company, Appellant, 
aga inst 
BourBon County, Appellee. 


This court, I am sure, does not doubt the profound respect and 
unaffected confidence entertained by the counsel of appellant per- 
sonally and officially for every member composing it. 

The pecuniary amount of the judgment sought to be reviewed is, 
I concede, comparatively inconsiderable, but the questions deter- 

mined by it are of the greatest magnitude and importance. 
37 Persuaded that the opinion of the court is erroneous, rest 

ing, as I sincerely believe, on mistaken assumptions of law 
and fact, and calculated to work mischief, wrong, and Injustice very 
far beyond the controversy bere lecided, my professional duty to 
those I represent constrains me to ask the court to grant a rehear- 
ing and to order a reargument. 

This cause was orally argued and submitted in May,1883. Since 
that period a partial reorganization of this court has taken place. 

A member of the court at that time, the chief justice has yolun- 
tarily retired, and his worthy successor, who did not hear the oral 
argument, is called upon now to take part in its final settlement. 

The determination of the questions in this record concerns not 
merely the taxation of ap-ellant’s property within this Common- 
wealth, but it involves the vital right of all corporations every- 
where, other than those purely municipal, within the United States. 

The County of Bourbon instituted its action in the Bour- 
38 bon circuit court against the Kentucky Central Railroad 
Company to recover an amount allege d to be due for local 
taxes by said railroad company to said county. 

The railroad company appeared, answered, and denied that it was 
liable for local and municipal taxation, but was expressly exempt 
therefrom by its charter and the amendments thereto. 

The suit was brought under and by the authority of an act of the 
Kentucky Legislature approved 3d of April, 1878. It authorized 
the Legislature Lo provide a boare of commissioners to ascertain the 
value of railroad property in the State subject to taxation for rev- 
enue, county, and municipal purposes ; to ascertain the value of such 
property within county and municipal boundaries, and made it the 
duty of the commissioners to report the valuation to the auditor, 
who should report the same to the clerk of the county cqurt. 

The fourth section of the act provides : 

The same rate of taxation for State purposes which is or 
39 may be in any year levied on other real estate in this Com- 
monwealth shall be, and is hereby, levied upon the value so 


found by said board of the railroad rolling-stock and real estate of 
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each company ; and the same rate of taxation for the purposes of 
ach county, city, town, or precinct in which any portion of any 
railroad is located, which is or may be in any year levied on other 
real estate therein, shall be, and is hereby, levied on the value of 
the real estate of said company therein. 

The Kentucky Central Railroad Company was incorporated by an 
act of the Kentucky Legislature approved 22d February, 1871. The 
corporation accepted its provisions, and was organized on the 14th 
of June, L875, to operate and maintain the railroad between Covy- 
ington and Lexington. It was the successor of the Licking and 
Lexington Railroad Company, incorporated by an act of the Ken- 
tucky Legislature approved Ist of Mareh, 1847, and the original 

title of which was by an act approved 27th of February, 1849. 
40) changed to that of the Covington and Lexington Railroad 
Company. 

The Kentucky Central Railroad Company was expressly in- 
vested with all the powers, privileges, rights, and immunities con- 
tained in the original act of incorporation, and was expressly exempt 
from the operation of the act reserving the right to amend, alter, or 
repeal charters and other laws, approved 14th February, 1856. 

The Bourbon circuit court rendered a judgment against the Ken- 
tucky Central Railroad Company for the taxes sued for. From that 
judgment an appeal was prayed by the Kentucky Central Railroad 
Company to this court, where the judgment was affirmed. 

Upon the 24th January, 1885, the chief justice delivered the fol- 
lowing opinion : 


(See page 30 of Record.) 


Counsel for the appellant maintain— 
First. That the charter of the Kentucky Central Railroad Com- 
pany, and the various acts, umendatory thereof, created a 
41 contract between the Commonwealth of Kentucky and the 
corporators, prescribing the total amount of assessment and 
taxation to which they were ever to become liable, as well as the 
‘mode and manner in which the said assessment was to be made. and 
that the inviolability of said contract was protected alike by the 
Federal and State constitutions. 
2nd. That the assessments and taxes levied by Bourbon county 
for county and municipal purposes were illegally levied by a board 
of three persons appointed by the Governor, known as railroad'com- 
missioners, who proceeded to value appellant’s railroad property for 
taxation without deducting from the same the unpaid hona fide mort- 
gages at that time existing thereon, subjecting the appellant thereby 
to an unequal, unjust proportional burden, and denying to said cor- 
poration the equal protection of the laws guaranteed by the consti- 
tution of Kentucky as well as by the Fourteenth Amendment of the 
Constitution of the United States. 
3rd. That the valuations, assessments, and taxation sought 
2 to be enforced were made by said railroad commissioners 
without any notice whatever to appellant, or without any 
3—1LOYS 
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knowledge on his part, and without permitting him to be present or 
to be heard in person or by attorney, respecting the value of his 
property, thus secretly valued and taxed for State and local pur- 
poses in manner not authorized by their charter, or for the correc- 
tion of any errors of said board, thus depriving the appellant of his 
property without due process of law, guaranteed by the Constitution 
of the United States. The clause of appellants’ charter under which 
the exemption from taxation is claimed, is found in the 4th section 
of the amendment, approved the Sd of March, 1S51. 

It provides: 

(See page 34 of Record.) 


Kentucky Session Laws, 1850-1, pag- 268. 


We do not understand the opinion of this court to controvert ap- 
pellant’s position that this statutory provision did constitute a valid 
eontract between the Commonwealth and the corporators, creating 

a limitation upon the right of the Commonwealth to tax the 
43 property of the appellant to the amount of tax prescribed 

therein. But the court holds that the restriction in the 
amendment refers solely to taxation for State revenue, and does not 
apply, and was not intended to apply, to county or minicipal taxa- 
tion. This involves the judicial construction of the amendment 
containing the exemption. We respectfully submit that the con- 
struction announced in the opinion is erroneous on several grounds, 
as we shall endeavor to show. 


The opinion says: 
See page- 37 & 38 of Record. 


Before proceeding to state our objections to the foregoing construc- 
tion of this provision of the charter we desire respectfully to ask if 
the court is not unintentionally mistaken in one or two assumptions 
of fact upon which said construction in part rests? We are not 
aware that a general law existed on the 3 of March, 1851, provid- 
ing for county and muniec ipal taxation of railroad property. 

We have looked in vain for such an act t, and. plead total 

44 ignorance of any such legislation. Upon the contrary, we 

submit that this court has expressly held that the property of 

the Kentucky Central railroad is not subject to local taxation by the 
separate counties through which it runs. 
Applegate vs. Ernst, 3 Bush, 651. 


In that case Pendleton rm wad in 1868, like Bourbon county now, 
having subscribed stock to the Covington and Lexington railroad, 
imposed an ad valorem tax on all the taxable property in that said 
county for the purpose of raising the amount necessary to pay its 
subscription, claiming that so much of the railroad as lies in that 
county was subject to the local levy thus imposed. The county 
court was attempting to enforce payment by ma 89 when the owners 
of the Kentucky Central railroad obtained an injunction against any 
further proceeding. 


tallies a 
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The circuit court perpetuated the injunction, from which Pen- 
dleton county appealed to this court, when the judgment of the 
chancellor was affirmed. 

Judge Robertson, in delivering the opinion, said: 
45 The railroad from one end te the other is an entirety, and 
as a whole only may be subject to taxation or coercive sale 
ragmentary taxations or sales might be unjustly vexatious and 
injurious to the owners, pervert the destination of the road, and dis- 
turb the public use and interest. 

To avoid such evils and absurdities the law treats a railroad and 
all its appurtenances as one entire thing, not legally subject to coer- 
cive severance or dislocation. In that consolidated form it must be 
for State revenue and cannot be a fit subject for local taxation by the 
separate counties through which it runs. 

The unanimous ruling of this court, that the taxation of said rail- 
road for county purposes is beyond the range of legitimate taxation, 
has been acquiesced in and acted upon until the act of April 3d, 
1878, was passed. 

If, therefore, there was no general! law at the passage of the amend- 
ment authorizing county and municipal taxation of railroads, no 
presumption can arise that the exemption does not include taxes for 

county and municipal purposes, as well as for State revenue. 
46 The opinion, in support of its conelusion that the exemp- 

tion contained in the amendment did not apply to taxation 
for county or municipal purposes, says: 

“The subject-matter treated of is State revenue, and the taxes pro- 
vided for are to be paid into the State treasury. There is no refe r- 
ence, express or by implication, to county or municipal taxation.’ 

Here we are again constrained to differ with the court as toa mat- 
ter of fact. By our construction of this amendment it does by im- 
plication, as we conceive, refer to county and municipal taxation. 

The first clause of the amendment prescribing and limiting a tax 
on each one hundred dollars’ worth of stock in said railroad equiva- 
lent to the rate of tax on each one hundred dollars’ worth of prop- 
erty for State revenue, and no more, while the 2d provides: | 

“And resident stockholders shall not list their stock in said com- 
pany for revenue tax, nor be liable to payment of tax on the same 
in any other mode whatever.” 

Here is an express exemption from all further tax for State 

47 revenue, save that prescribed in the enactment; but the con- 

cluding clause of the amendment, not quoted in the opinion, 

expressly provides that appellant shall not be liable to payment of 
tax in any other mode whatever. 

This second exemption from every other species of tax, we confi- 
dently submit, did refer to and did include county and municipal 
taxation. 

[t either means that or the latter clause of the amendment be- 
comes wholly inoperative and ineffectual. The rule in the construc- 
tion of statutes is that every word of a statute must have its effect 
a fortiori — every provision thereof. 

The opinion of the court holds that the fourth section of the 
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amendment, while creating a valid contract between the State and 

the corporators, exempting the property of the latter from any tux 

save that set forth in the section, insists that the exemption applies 

to taxes for State revenue, and does not apply, and was not intended 

to apply, to county or municipal taxation. We respectfully 

48 suggest that this construction 1s manifestly erroneous on 
grounds which we will briefly suggest. 

The construction of the 4th section of the amendment approved 


March 3d, 1851. rests, as we submit, on erroneous assumptions of 


both law and fact. 

The opinion states that at the passage of this amendment that 
there was a general law in force in Kentucky subjecting the prop- 
erty of railroad corporations to county and municipal taxation. 
Therefore to exclude the property, franchises, and rights of the ap- 
pellant from the operation of that general statute the exemption 
claimed should have expressly specified county and municipal tax- 
ation, in addition to taxation for State revenue, as within its scope 
and operation. An intention to include county and municipal tax- 
ation within the contract of exemption must be unequivocally ex- 
pressed in the enactment containing such exemption. No presump- 
tion can be, therefore, indulged in, says the opinion, that the Legis- 
lature intended to extend the exemption to county and municipal 
taxation. 

The court is certainly but unintentionally mistaken in its 
49 assumption that there was, upon March 3rd, 1851, a general 
law providing for county and municipal taxation. If the 
postulate on which the reasoning rests is, in point of fact, untrue, it 
would seem to follow that the conclusions deduced from it are 
erroneous. But concede the existence of such a general law pro- 
viding for county and municipal taxation, as claimed, the 23rd 
section of the original charter of the Licking and Covington rail- 
road expressly excluded these corporators from its operation. 

Again, we submit that the opinion is equally erroneous in its 
assumption that the section containing the exemption contains no 
reference, express or by implication, to county or municipal taxa- 
tion. 

The section clearly contains jwo distinct species of taxation, as 
the court, we think, will, on a close examination, concede. ‘The first 
clause of the section provides that on the first dav of January, after 
the first declaration of dividends upon the capital stock of the com- 
pany, and on each first dayfof January thereafter, there shall be paid 

into the treasury of the Commonwealth by the company 
50 a tax on each one hundred dollars worth of stock in said 
railroad company equivalent to the rate of tax on each one 
hundred dollars’ worth of property for state revenue, and no more. 

Here is one distinct, clear, substantive species of tax fon State reve- 
nue. Is there any other species of taxation referred to in the section 
from which the State has agreed to exempt the corporators besides 
that for State revenue? The opinion says not. But the court is 
clearly mistaken. The chief justice seems inadvertently to have over- 
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looked the second clause of the section, which is not referred to in 
the opinion. That provides: 

“And resident stockholders shall not list their stock in said com- 
pany for revenue tax, nor be tiable for payment of tax on the same 
in any other mode whatever.” 

If language means anything, the section must be construed as 
providing, Ist, for an exemption from all taxation for State revenue, 
save that prescribed in the section; 2d, from all liability to pay 
tux In any other mode whatever. 

W hat do these latter words reasonably mean but that the 

ol Legislature, after prescribing the tax to be levied on the stock 

for State revenue, entered into a contract with the corporators 

that their stock was to be forever exempt from all further taxation in 
any other mode whatever ? 

Any other mode, or all further modes, of taxation we confidently 
submit must include county and municipal taxation. If the opin- 
ion be right that the exemption was intended to apply only to tax- 
ation for State revenue, why did the section not stop at the words 
“nomore’?” Thatwould have clearly and fully effectuated the legis- 
lative intent, if its object had been, as the opinion insists, to limit the 
exemption simply to taxation for revenue. What need of the second 
clause of the section? Cui bono? 

The word “taxation” in the first clause is expressly declared to 
to be a “tax for State revenue ;” the exemption in the second clause 
“from taxation in any other mode whatever” would reasonably in- 
clude every other species of tax 

No construction can be sound which does not harmonize 
all the provisions of the original charter and the amend- 
ments thereto. Statutes in “pari materia” must be construed 
together, and the legislative intent ascertained and perpetuated. 

That intent was manifested in inviting capitalists to build a rail- 
road from Covington and Cincinnati to Lexington through the most 
fertile blue-grass lands of the Commonwealth. What better plan 
than for the Legislature to say to them, Invest your money in this 
enterprise, and the Commonwealth will solemniy contract with the 
the corporators and its associates that their corporate rights, fran- 
chises, and property shall never be taxed until the railroad is fin- 
ished, used, and completed. Nay more, that the Commonwealth 
solemnly coyenants with the corporators that their franchises and 
property shall be exempt from all taxation until they are enabled, 
trom the earnings of the railroad, to declare a dividend on the capi- 
tal stock of said company, and after the occurrence of that event 

the property, franchises, and privileges of said company shall 
a3 then become subject toa tax for State revenue on each one 

hundred dollars’ worth of stock in said railroad company, 
equivalent to the rate of tax on each one hundred dollars for State 
revenue, and no more; and the State further covenants that resident 
stockholders (none other were liable to tax in Commonwealth) 
“shall not list their stock in said company for revenue tax, or be 
liable to payment of tax on the same in any mode whatever.” 

But the Legislature, to disarm timid capitalists from all possible 
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alarm, further said: “Lest an attempt might be made to disregard 
in troublous times of panic, prejudice, or disaster the solemn faith 
thus pledged, the Commonwealth further declares that the Legislat- 
ure shall have no power to repeal, alter, or amend your charter or any 
amendment thereto, as provided in an act approved February 14th, 
1856. The capital was subscribed, the road was built, it never de- 
clared a dividend or paid a tax, but was sold under the judg- 
od ment of a court of competent jurisdiction, and that sale con- 
firmed. 

The purchasers formed a joint stock company for running and 
managing said road. 

Two years after, in the year 1862, they declared a dividend and 
paid a tax to the State in every January succeeding for State reve- 
nue, in accordance with the provision of the 4th section of the act 
approved March 3d, 1851. ‘These taxes were received by the Com- 
monwealth for years without murmur. 

It had been judicially decided by the Franklin cireuit court in 
1866 that the said 4th section of the amendment approved 3d 
March, 1851, constituted a contract between the Commonwealth of 
Kentucky and the Covington and Lexington railroad as to taxation 
In manner and form as therein expressed ; that the purchasers of 
said railroad, its property, rights, and franchises are entitled to the 
exemption from tax in the same manner and to the same extent as 
said Covington and Lexington Railroad Company would have been 
entitled under said exemption. 

The Commonwealth and the owners and purchasers of 

55 the Covington and Lexington Railroad Company and the 

Kentucky Central Railroad Company aequiesced in that con- 

struction of said 4th section of theact approved March 3d, 1851, for 
years. 

The act — April 3d, 1878, seeks to disregard these solemn cove- 
nants thus entered into between the State and the appellant. The 
doctrine of the sacredness of vested rights has its root deep in the 
common law, whence so much of our own has been transplanted 

The Constitution of the United States wisely protects these legis- 
lative contracts of exemptions from invasion and spoliation. If the 
construction of the 4th section of the act approved March 3d, 1851, 
expressed in the opinion prevail, then the rights, privileges, and 
property of the appellant are at the mere arbitrary disposal and 
control of the legislative will 

Such a construction would seem to be in direct violation of the 
provision of the original charter, and the amendment of March 3d, 

1861, thereto, which exempt the corporation from all taxa- 
56 tion until the completion of the road, and the declaration of 
a dividend from the earnings of the company. 

Why exempt the taxation for State revenue until the road was 
completed and a dividend declared, if counties and cities were un- 
limited in their right to tax the embryo corporation ? 

But the construction maintained in the opinion is not sound, be- 
cause it allows the exemption which declares that the taxation shall 
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be made on the ad valorem value of the stock to be made on the 
value of the property, rolling-stock, etc., of the company. 

If it be conceded that the charter and amendments thereto consti- 
tute a contract on the part of the Commonwealth with the corpo- 
rators, and that the charter provides that all taxation shall be assessed 
in a particular mode and in no other, upon the property of the cor- 
poration, why is it, than,any subsequent legislative attempt to change 
the prescribed mode for levying the tax does not constitute a viola- 
tion of the obligation of a contract ? 

When a statute limits a thing to be done in a particular mode or 
in a prescribed manner it includes a negative of any other 

mode. 
57 [It is laid down in Slade v. Drake(Lord Hobart’s Reports, 

298). that aflirmatives in statutes that introduce a new rule 
imply a negative of all else. Plowden, in Shading vs. Morgan, 206, 
also declares “ that when a statute limits a thing to be done ina 
particular mode it includes a negative of any other mode.” This 
doctrine has been cited and approved by the Supreme Court of the 
United States in a railroad case, where the exemption from taxation 
was limited to a term of years, and until the dividend reached a cer- 
tain sum, and where it was claimed by the State that a statute ex- 
empting all the property of a railroad corporation from taxation did 
not exempt the rolling-stock and real estate owned by it and re- 
quired by the company for a successful prosecution of its business. 

Judge Davis says: 

“The only way ‘in which property of this company could be 
reached for taxation at all was after the limitation of the fifteen 
years had expired. ‘The Legislature was then at liberty to tax the 
individual shares of the stockholders whenever their annual profits 

exceeded 8 per cent. 
58 “When a statute limits a thing to be done in a particular 
mode it includes a negative of any other mode.” 
Raleigh and Gaston Railroad Company v. Reed, ete., 18 Wall., 
269. 


By the terms of its charter the Kentucky Central Railroad Com- 
pany became invested with all the mghts, powers, franchises, and 
privileges of the original act of incorporation and the amendments 
thereto. By these it was provided expressly that all taxation of the 


rights, franchises, and property of the Kentucky Central Railroad 


Company were to be assessed and taxed upon the one hundred dol- 
lars ad valorem worth of the shares of stock in said company, equiv- 
alent to the rate of tax upon each one hundred dollars’ worth of 
property for State revenue, and resident stockholders were expressly 
exempt from listing their stock for State revenue, or from becoming 
liable to the payment of tax upon the same in any other mode what- 
ever. 
From 1847, the date of the original act of incorporation, until 
April 3d, 1878, a period of thirty years, no other mode of tax 
59 upon the rights and property of the railroad had ever been 
provided or sought to be enforced. The contract of exemp- 
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tion included the prescribed mode in which the assessment was to 
be made, as well as the limitation of the tax itself. 

Both entered into the obligation of the contract. Both were alike 
protected by State and Federal constitutions. If the court was right 
that the exemption from tax in the 4th section was not intended to 
apply to county and municipal taxation, still the mode and manner 
of assessing the tax would remain unchanged. All taxes upon the 
company would have to be levied on the ad valorem value of the 
shares of stock, and not upon the land and property of the railroad 
company. 

Again the exemption of tax contained in 4th section of the 
amendment approved March 3d, 1801, even if it be held as appli- 
cable to taxes for State revenue alone, would not authorize any in- 
terference with the contract for the prescribed exemption for State 
revenue; that taxation could not be increased without a direct 

violation of the provisions of the 4th section. 
60 In addition, appellant’s charter exempted it expressly from 
all legislative power of amendment, alteration, and repeal, as 
provided for by the act of the Legislature, approved 14th February, 
L856. | 

How can it be argued, then, that the act of 3d of April, S75, 
which abrogates totally the mode of taxation prescribed in the orig- 
inal charter and in the amendment approved the 3d March, 1851, 
but which likewise increases the amount of the tax for State revenue, 
as well as for county and municipal taxes, tenfold, does not violate 
the obligation of the contract for exemption? If every statement 
in the opinion were conceded‘ and if every mistaken assumption of 
fact therein were admitted to be true, still the Legislature could 
have no constitutional power to authorize any change in the mode 
of assessment prescribed in the contract. The constitutional pro- 
hibition applies both to the mode as well as to the limitation upon 
the amount. ; 

How does the court reach its conclusion that the act of 1878, 

fixing a different method of taxation, increasing the amount 
61 of the tax specified in the charter, and adding new subjects 

for taxation, such as rolling-stock, ete., declared by this court 
in two separate opinions not to be subject to county taxation, does 
not violate the vested rights of appellant ? 

A compact (says the Supreme Court of the United States) lies at 
the foundation of natural life. Contracts mark the progress of 
communities in civilization and prosperity. They guard as far as 
possible against the fluctuations of human affairs. They seek to 
give stability to the present and certainty to the future. They 
gauge the confidence of man in the truthfulness and integrity of his 
fellow-man. 

They are the springs of business, trade, and commerce. Without 
them society could not goon. Spotless faith in their fulfillment 
honors alike communities and individuals. Where this is wanting 
in the body-politic the precess of descent has begun, and a lower 
plane will be speedily reached. To the extent to which the defect 
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exists among individuals there is decay and degeneracy. As are 
the integral parts so is the aggregate mass. 
62 Under a monarchy or an aristocracy order may be upheld 
and rights enforced by the strong arm of power. But a repub- 
lican government can have no foundation other than the virtue of 
its citizens. When that is largely impaired all is in peril. 
It is needless to lift the veil and contemplate the future of such a 
people. 
Trust vs. Child, 21 Wall., 441. 
Farrington v. Tennessee, 95 U.S. Rep., 682. 


Hence the Constitution of the United States wisely protects this 
interest, public and private, from invasion by State laws. 

We concede that when an exemption is claimed it must be shown 
to exist. Every presumption is against it. But where an exemption 
is shown to exist it must be enforced. 

Upon the examination of the original act of incorporation and the 
amendment thereto several things clearly appear therein : 

ist. The railroad company was expressly and specially exempt 
by the State from all taxation until its completion and until a divi- 

dend was earned and declared upon its capital stock. 
635 2nd. The tax assessed was upon the shares of stock. It was 
limited and specified in mode and amount. 

ord. An exemption of resident stockholders from all further tax 
for State revenue tax, or from. taxation in any other mode whatever. 
Such was the contract between the State and corporators. 

Examined in the light of reason, can this act of 38d of April, 1878, 
repealing as It does all the se exemptions, be deemed a valid exercise 
of legislative power t 

When this charter and its subsequent amendments were granted 
the Commonwealth had the power to have been silent as to all tax- 
ation. In such case its power would have been unfettered 

The Providence v Billing, i Peters, 514. 


It had the power to make its own terms or to refuse the charter. 

It chose from the beginning Lo stipulate for a specified tax for 
State revenue only upon the occurrence of certain conditions. It 
declared by contract, too, that such specified tax was forever to be 

assessed upon the shares, and in no other mode, and that said 
64 resident corporators were never to become subject to tax upon 
their shares in any mode whatever. 

The opinion tells us that the act of 1878 providing a commission 
to equalize taxation of railroads expressly authorizes the method of 
valuation adopted in this case, and that act has been declared con- 
stitutional by the court in the Railroad Tax Cases v. Commonwealth, 
5 Ken. Law Reporter, Jan., 1884. 

But counsel respectfully suggests to the court that none of the 
railroad charters passed on in that case contained the stipulations 
for exemptions from taxation, and especially from express legislative 
inhibition to modify, alter, or amend the provisions of railroad char- 
ters as are contained in this. This important difference in the en- 
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actments construed by the court in that case would unquestionably 
prevent its ruling from becoming binding authority In this. 

Counsel could offer the court 10 more persuasive reason for grant- 
ing a rehearing in this case than by a statement that the railroad 

charters passed on by the court were subject under the act of 
65 1856 to legislative revision, amendment, and control, while 

the Kentucky Central Railroad Company was expressly ex- 
empted from its operation. 

| omit any reference to my objections to the validity of the act of 
1878, on the grounds of its antagonism to the Fourteenth Amend- 
ment of the Constitution of the United States, declaring that no State 
shall deny to any person within its jurisdiction the equal protection 
of the laws, creates a limitation upon the exercise of all the powers 
of the State which can touch the individual or his property, includ. 
Ing among them that of taxation. 

Nor will I diseuss the unconstitutionality of the act as in conflict 
with the great principle which lies at the foundation of all just gov- 
ernment that no one shall be deprived of his life, liberty, or his 
property without an opportunity of being heard against the pro- 
ceeding of the board, nor of the same act for its utter want of uni- 
formity and equality in the burden of taxation as required by the 

constitution of Kentucky. 
66 These points no doubt have been considered by the court 
in the case to which the opinion refers. I therefore forbear. 

Thanking the court for their courtesy and great kindness in ex- 
tending to me the time for filing a rehearing, | ask that the case 
may be reheard. 

JOHN W. STEVENSON, 
Of Counsel for the Kentucky Central Railroad Company. 


Ky. CENTRAL RAILROAD Co. v. BouRBON CouNTY. 


This suit was brought to recover two years’ taxes alleged to be 
due and owing by the railroad company to Bourbon county under 
an act of the Legislature approved April 3d, 1878, entitled “An act 
to prescribe the mode of ascertaining the value of the property of 
railroad companies for taxation and for taxing same.” 1 vol. Sess. 
Acts 1878, pa. 82. 

The defendant’s demurrer to the petition was overruled. It an- 
swered, denying the alleged indebtedness and averring that it was 

incorporated by an act approved Feb’y 22nd, 1879, some of 
67 the provisions of which it quotes, and by which it was in- 

vested with “allthe powers, privileges, rights, immunities, and 
franchises of the Covington and Lex. railroad;” that the last- 
named company was the successor of the “ Licking & Lexington 
Railroad Company,” incorporated by an act approved 15th March, 
1847, “and under which said company was organized ;”’ that the 
latter company was changed to the Coy. & Lex. Railroad Co. by 
an act approved Feb. 27, 1549; that said amendment was ac- 
cepted by the company, who organized and proceeded to act, and 
did act, under said charter as amended;” that said charter was 
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further amended by an act approved March 3d, 1851, which pro- 
vided, amongst other things: 

“Sec. 4. That on the first day of January next, after the first 
declaration of dividends on the capital stock of said railroad com- 
pany, and on every first day of January thereafter, it shall be the 
duty of the president and directors of said company to pay into 
the tr ‘asury of this Commonwealth a tax on each one hundred dol- 
lars’ worth of stock on said railroad Co. equivalent to the rate of 

tax on each one hundred dollars’ worth of property for State 
68 revenue, and no more.” 

That by. virtue of said act the rate of tax the company shall 
pay “is fixed, and that said tax shall be for State revenue, and that 
it shall not be liable for any further or other tax.” 

Wherefore, pleading and relying on said act, it says “ it is not 
subject, by reason of the provisions thereof, to taxation by the plain- 
tiff, Bourbon County,” and is not amenable to the provisions of the 
act of April, L878. 

The plaintiff's demurrer to this answer was sustained, and the de- 
fendant amended, setting out substantially the same matter of de- 
fense. The only new matter alleged is the passage of an act in 1864 
providing for the taxation of railroads at the rate of 40 cents on each 
$100 in value of their property valued at the rate of $20,000 a mile; 
and that defendant has, since the passage of that act, paid tax 
according to its provisions, protesting, however, against the right of 
the Legislature to alter or amend the act of 3d March, 1851, in 
respect to taxation. 

The provisions and effect of the act of 1864 will be hereafter 

noticed. 
69 A demurrer to the amended answer was sustained and 
judgment rendered for the same claimed and for damages. 

It is thus seen that the sole defense relied upon by the appellant 
in its pleadings is that the 4th section of the amendment to the 
charter of the Covington and Lexington Railroad Company ap- 
proved ord of March, 1851, constituted a contract limiting the rate 
of taxation, beyond which the company could never be assessed for 
either State or county revenue, and thereby protesting and excluding 
the appellant from the provisions of the act of April 3, 1878. 

If this proposition is maintainable the demurrer to the answer 
ought to have been overruled; if not, the demurrer was properly 
sustained. 

Nobody doubts at this day the power of the Legislature to create 
corporations in which rights and privileges are granted that no sub- 
sequent legislation cannot destroy or repair. Many cases in which 
such legislative contracts have been upheld are cited by counsel for 

the appellant, the authority of which I do not dispute, and 
70 which need not therefore be specially noticed. 

The question here is, Does the amended statute of 1851 
constitute such a contract.” 

I submit that it does not, and will attempt to show, by reference 
to one or two cases only, that the act of April, 1878,embraces the 
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corporation now appealing, and is not open to any of the constitu- 
tional objections by which if has been assailed. 

The case of Louisville, Cin. & Lex. Railroad Co. vs. Coruth, 10 
Bush., 43, seems conclusfiv le of every question that has been made in 
the present case. The Louisville & Frankfort Railroad Co. was in- 
corporated in March, 1847. It was required to pay into the State 
treasury a tax of YD cents on each share of SoU of stock owned by 
stockholders. By an act of Feb’y, 1548, the rate of tax on each $100 
of stock Wis fixed Alt so much “as Is collectable Oli each S100 of tax- 
able property for the public revenue.” 

The Frankfort & Lexington Railroad Co. was incorporated in 
Feb’y, 1848, with a similar provision as to taxation. The charter- 

of the two companies were so amended in Feb’y, 1866, as to 
fa authorize them to contract a branch rallroad from near La 

Grange toa point near Newport or Covington. This amend- 
ment provided that in the construction of such road “said railroad 
shall have all thie rights, powers, WV privileges conferred by the char- 
ter of the Louisville & Frankfort Railroad Co. and the various 
amendments thereto,” and that the two companies might Increase 
their stock. The braneh known iis the short-line road was coMm- 
pleted, and in Feb., 1870, an act was passed consolidating the two 
companies into one—the Lou., Cin. & Lex. R. R. Co—and it was 
invested with and succeeded to “all the rights, privileges, and 
powers of the preceding companies out of which it had been cre- 
ated.” The share s of the new COnPpany were fixed ae S50). 

Then came the act of I b’y 20th, 1846 (Sess. Acts 1863-64, pa. 101), 
declaring “that all railroads in this Commonwealth (other than 
street railroads), including depot grounds and other improvements, 
ete., are valued at $20,000 per mileyand are taxed upon that valua- 


tion at the same rate of tax as is levied by law on real estate.” By 
the Sth section “all conflicting or Incompatible jaws “are re- 
72 pealed, and no other taxes than those imposed, whether pro- 


vided for in the charter or otherwise, shail be collected from 
the several corporations, - ete, 

The Commonwealth sued the company for the taxes alleged to 
be due on the short-line road, under the provisions of the act of 
L864. 

The company defended upon the ground that, as that road 
belonged to the two original companies and was constructed under 
their charter, the payment of taxes on the shares of their stock is in 
full discharge. of all revenue in the State. 

This court held the defence untenable. It recognizes the power 
of the legislation to create corporations, giving them rights which 
cannot be impaired without their consent, but holds that “ there is 
no contract, however, in this case effecting the right of taxation. 
* * * Nor has the Legislature, in imposing this tax (in,the two 
original charters), undertaken to say or contracted that no addi- 
tional tax shall be imposed, but, on the contrary, by amendments 
to the original charter, has not only changed the mode of its collec- 
tion, but increases the rate of taxation.” 
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Quoting the language used by this court in Bradley v. Me- 
73 Atee, 7 Bush., 667, “that the taxing power of the State is 
never presumed to be relinquished unless the intention to 
relinquish is expressed in clear and unambiguous terms,” and by 
Ch. J. Marshall, in 4 Peters, 514, that “ we must look for the exemp- 
tion in the language of the instrument, and if we do not find it 
there it would be going very far to insert it by construction,” this 
court says: “ The mere imposition of taxes at the time a charter is 
granted, or afterwards, upon the property of a corporation will not 
authorize the court to assume that the Legislature has contracted 
that no additional [tax] shall be imposed, either upon the property 
owned by the corporation at the time of the grant or afterwards 
acquired,” 

The court next decides that the road should be taxed, not upon 
the stock of the corporation, as provided by the original charters, 
but upon the value of $20,000 per mile, as provided by the act of 
1864, which in terms repeals all laws inconsistent with its provis- 
ions, and declares that no other taxes shall be collectable, whether 

provided for in the charter or otherwise. 
74 The conclusion of the court is: “All these roads are now 
consolidated into one corporation, and the valuation of the 
whole road, in the mode prescribed by the act of 1864, will deter- 
mine the amount of the taxes due, the stock not being (as the law 
now exists) the subject of “ taxation.” 

Certainly nothing need be here said to show the striking and com- 
plete analogy between the case cited and the case at bar. Nor 
will I stop to prove either by argument or authority that the words 
“no more,” as used in the amended charter of appellant, passed in 
April, 1851, or the exemption of stockholders individully from the 
payment of tax on their stocks, have no sort of influence or bearing 
upon the question whether or not that amended charter constituted 
a contract which bound the State for all time to come. 

The act of April 3d, 1878, in conformity with which the judg- 
ment appealed from was rendered, has been fiercely assailed by the 
able and distinguished counsel for the appellant as being unequal 

and oppressive in its operation; as having created a star- 
70 chamber tribunal, in — no notice or appeal is provided for, 

which unjustly discriminates against railroad property and 
franchises, and which is agrarian in its design and spirit, and is 
therefore unconstitutional. 

[ shall not waste the time of the court, or my own, in an elaborate 
notice of these assaults, feeling satisfied that a glance at the pro- 
visions of the act will be sufficient to repel them. 

Since the introduction of railroads, efforts have been made from 
time to time to adjust by legislation the matter of their taxation 
upon some equal and just basis. At first, as we have seen, the 
value of their stock was subjected to taxation. Experience soon 
proved that this system was grossly unjust to the great body of 
tax-payers, and hence the act of 1S64. by which the Legislature 
itself assessed the value of all railroadsat $20,000 per mile, irrespective 
of their actual value. ‘This statute was re-enacted by the Gen. 
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Statutes (pa. 744). By an act approved March 17, 1876 (Gen. Stat., 

pa. 894), a tax for county purposes was imposed on railroad and 
other corporations. 

76 To remedy the supposed inequalities and imperfections in 
the legislation mentioned, and in, perhaps, other statutes 

on the subject, was the evident purpose of the act of April, 1878. 

That it did afford such remedy would seem indisputable. 

By the Ist section of the act the president of each railroad is re- 
quired, in the month of July, to return to the auditor, under oath, 
the total length of the road within the State & in each county, city, 
& town, with the average value per mile, including engines, 1m- 
provements, other real estate, &c., and their value. : 

Sec. 3 requires the Governor to appoint three citizens of the State, 
disinterested freeholders, as a board of equalization, who shall meet 
annually on the Ist of Septem ber. The auditor shall lay before them 
the returns made as above, and the board may equalize the valua- 
tions by increasing or decreasing them. They are to take an oath, 
and may sit not over 20 days, making a record of their proceed- 
Ings. 

By sec. 4 the same rate of taxation for State purposes which is 

levied on other real estate is to be levied on the value, so 
77 found, of the railroad, rolling-stock, and. real estate of the 

company,and the same rate of taxation for the purposes of each 
county, city, &e., in which any part of the road is located, which 
may be levied on other real estate therein, shall be levied on the 
value of the company’s real estate. And immediately af- the board 
complete- their work the auditor is to notify the clerk of each county 
court of the amount to — assessed for taxation in his county, and 
also each railroad company of the amount of it- assessment for state 
and county purposes. All existing laws forthe assessment and tax- 
ation of railroad property by counties, cities, or towns are repealed. 
The taxes levied under the act are recoverable by — against the 
company that fails to pay by the lst of October of each year. 

If the objections urged against the validity of this law are to 
prevail it is not easy to see how the act of 1864 escaped the con- 
demnation of this court in the case just cited, in which that act was 
sustained and approved. Nay, more, it must follow that our present 

system of revenue & taxation is embodied in the General 
78 Statutes, and in the statutes there enacted is, for the same 
reason, for the most part, | failure. 

The citizen is required to furnish the assessor with a list of his 
property and its value under oath. The assessor then proceeds, 
without notice to the tax-payer, to ascertain and fix the value upon 
such evidence as is within his reach. He returns this assessment 
to the clerk of the county court... 

Then comes the “board of supervisors appointed by the county 
court, who, without notice to the tax-payers, proceed to examine 
witnesses and to correct errors as to valuation or otherwise. and, upon 
their own judgment upon the testimony, to fix the proper value. 
There is ho appeal from this decision provided for. The lax-payver 
gets no notice of the action of this board, except the demand which 
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the sheriff makes upon him for payment of his taxes, the amount of 
which has been ascertained by this er parte quasi-judicial proceeding. 
(Gen’l Stat., chap. 92, act 5 & 6, pp. 720 to 724). And if he fails to 
pay on demand the sheriff may at once proceed to distrain his goods 
and chattels. 
79 Now I submit that there is a good deal more of the star- 
chamber inequity in all this than there is in the plan of 
assessment and collection embodied in the law of 1878. But there 
is no such inequity in either. 

But counsel for appellant find a fatal objection to this act in its 
failure to allow the appellant any deduction from the assessed value, 
on account of a mortgage debt of over $6,000,000, for the payment 
of which the property of the company is in lien, which he says is a 
denial of the equality in taxation guaranteed by the Constitution. 

By way of illustrating the inequality between the taxation to 
which the citizen is subject and the taxation imposed by this act 
he says, “ Suppose a private person owns a farm which is valued at 
$100,000, and it is encumbered with a mortgage of $80,000, it is, in 
that case, assessed at $20,000.” (Printed brief, pa. 45.) 

The total and extraordinary misconception of the law regulating 
individual taxation which this quotation exhibits accounts for many 

of the propositions insisted upon with equal confidence by 
80 [my] learned friend in his oral and printed argument. 

It is insisted that the act in question discriminates unjustly 
against railroads by subjecting them to taxation in the counties, cities, 
and towns through which they pass. But /do not our tax laws impose 
similar burdens on every individual who owns property in the same 
counties, cities, & towns? ‘This corporation owns in Bourbon county 
railroad property worth $119,000, and other property worth $43,000. 
If an individual owned it he would have to pay an ad valorem tax 
to the State, and the same amount to Bourbon county. Why should 
not this corporation be subjected to the same burden? Why should 
the court lend a listening ear to its mouthing about double taxation, 
whilst it would be deaf to a citizen making a similar complaint? 

This brief has become longer than intended, and I, therefore, only 
add that the elaborate history given by counsel of the Kentucky 
Central railroad, its vicissitudes, transfers, litigation, and other 
troubles, and the decisions of inferior courts, in regard to its affairs, 
are all are all outside of this record and, for that reason, will not 
be noticed. 

Respectfully submitted 

A. DUVALL, 
For Appellee. 


81 As to appellee’s right to damages see conclusion of brief of 
my associate, Mr. Brent. 


And afterwards (to wit), at a court of appeals continued and held 
for the Commonwealth of Kentucky, at the capitol in the city of 
Frankfort, on the 23d day of May, 1885— 


Seema 
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The court being sufficiently advised, it is ordered that the petition 
for a rehearing of this cause be ove ruled. 


On the 9th day of October, 1885, the appellant and plaintiff in 
error filed in the clerk’s office of the court of appeals of Kentucky 
its writ of error herein from the Supreme Court of the United States 
and its bond in the following words and figures, to wit : 


82 Bond. 


Know all men by these presents that we, D. M. Comingere, are 
held and firmly bound unto the County of Bourbon, in the State of 
Kentucky, in the full sum of twenty-five hundred dollars, to be paid 
to the said County of Bourbon, its certain attorney, successors, or 
assigns ; to which payment, well and truly to be made, we bind our- - 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. Sealed with our seals, and dated this 25th day of 
September, in the year of our Lord one thousand eight hundred and 
eighty-five. 

‘Whereas lately at a court of appeals of the State of Kentucky, in 
a suit depending in said court between The Kentucky Central Rail- 
road Company and the C ounty of Bourbon, in the State of Ken- 
tucky, in which a final judgment was rendered against the said The 
Kentucky Central Railroad Company, and the said The Kentucky 
Central Railroad Company having obtained a writ of error and filed 
a copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid —,and a citation directed to the said 
County of Bourbon, in the State of Kentucky, citing and admonish- 
ing it to be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 

The Kentucky Central Railroad Company shall prosecute said 
83 writ of error to effect and answer all damages and costs if it 

fail to make its plea good, then the above obligation to be 
void; else to remain in full foree and virtue. 


DAVID A. COMINGERE. [seat.] 


Sealed & delivered in presence of— 


EK. L. DeCAMP. 


Approve “d by— 
STANLEY MATTHEWS 
Assoc ‘ate Justice. 
Sept. 28, 1885. 


STATE OF Kentucky, | 
Court of . A ppeals, j 


I, Thomas J. Henry, clerk of the court of appeals for the Com- 
monwealth of Kentucky, do certify that the foregoing and annexed 
eighty-seven pages contain a true and complete transcript of the 
record and proceedings had on the appeal therein set forth of The 


set : 
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Kentucky Central Railroad Company, appellant, against Bourbon 
County, appellee, together with a copy of the writ of error and super- 
sedeas bond, filed therein on the 9th day of October, 1885, as appear 
of record and on file in my office 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at my office, at the capitol in the 

84 city of Frankfort, this 9th day of October, A. D. 1885. 
[Seal Kentucky Court of Appeals. ] 


J 


THOS. J. HENRY, C. C A. 


Clerk’s fee for transcript.. 27 00 
<<  —ae a 
S28 OO 
Notary, &c , $2.00. 
85 To the Honorable Stanley Matthews, associate justice Su- 


preme Court of the United States: 
And now comes The Kentucky Central Railroad Company, a cor- 
oration — under and by virtue of the laws of the State of Kentucky, 
“ its attorney, , and complains that in the record and pro- 
ceedings and also in the rendition of a judgment in a suit between 
the County of Bourbon, in the State of Kentucky, plaintiff, and the 
said Kentucky Central Railroad Company, defendant, in the court 
of appeals of the State of Kentucky, being the highest court of law 
or equity of the said State in which a decision could be had in said 
suit, and in which a final judgment was rendered against it on the 
— day of , 1885, in said suit, wherein was drawn in question the 
validity of a statute of and an authority exercised ander the 
86 United States, and the decision was against their validity, 
and wherein was drawn in question the validity of a statute 
of and an authority exercised under said State, on the ground of 
their being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision was in favor of such their validity, 
and wherein was drawn in question the construction of a clause of 
the Constitution of the United States, and the decision was against 
the right, privilege, or exemption set up and claimed under 
87 such clause of the said Constitution, all which appears in the 
record and proceedings in said suit, manifest error hath hap- 
pened, to the great damage of the said Kentucky Central Railroad 
Company : 
Wherefore it prays for the allowance of a writ of error, and such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States 


J. W. STEVENSON, 
WM. GOEBEL, 
Attorneys. 
Allowed. 
STANLEY MATTHEWS, 
Associate Justice. 
Sept. 28, 1885. 
5—1098 
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85 | Endorsed:] Kentucky Central Railroad Company vs. Bour- 


bon County. Petition for writ of error. 


SY UNITED STATES OF AMERI 

The President of the United States I America to the honorable 
the judges of the court ol appeals of the State of kentucky, Greet- 
Ing: 


- 


Because in the record and proceedings, as also in the re ndition of the 
judgm« nt ora plea which is in thes aid court of ap ypeals of the State of 
Kentuc ky befor you, or son ol you, bel lig the highe st court of law or 
one of the said State in which a decision could be had in the said suit 
between The Kentucky Central Railroad Company and the County 
of Sadlion in the State of Kentucky, wherein was drawn in ques- 
tion the validity Ol — an authority exercised under the United States, 
and the decision was against their validity, and wherein was drawn 
It) question the validity of or an authority exercised under said 
State, on th ground of their be Ing repugnant to the Constitution, 
treaties, or laws of the United States, and the decision was in favor 

of such their validity, or wherein was drawn in question the 
JU construction of a clause of the Constitution of the United 

States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the 
said Constitution, treaty, statute, or commission, a manifest error 
hh ith hap pene d, to Rt ore at a: ilyige of the said The Kentucky Cen- 
tral Railroad Compa as by its complaint appears, we, being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinetly and openly, you st nd the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October next in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being Inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right, and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-eighth day of September, in the 


year of our Lord one thousand eight hundred and eighty-five. 


[Seal 6th Cireuit Court, Ky. Dis., U.S. of America. | 
JOSEPH C. FINNELL, 
Clerk Circuit Court of the United States, 
District of Ky. (at Covington) 
Allowed by— 
STANLEY MATTHEWS, 
Associate Justice. ‘ 
Sept. 28, 1885. 
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COUNTY OF BOURBON, KENTUCKY. 
91 The United States of America to the County of Bourbon, in 
the State of Kentucky, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the court of appeals of the State of Kentucky, 
wherein the Kentucky Central Railroad Company is plaintiff in 
error and you are defendant in « rror, to show Cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error inentionad, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Stanley Matthews, associate justice of the 
Supreme Court of the United States, this Lwenty- ighth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-five. 

STANLEY MATTHEWS, 
Associate Justice. 


Sept. 28, 1885 


W2 On this ninth day Ol October. in the year of our Lord one 
thousand elght hundred and eighty-five, personally appeared 
John H. Stuart before me, the subseriber, W. H. Posey, and makes 
oath that he delivered a true copy of the within citation to Judge 
Alvin Duvall. counsel for th: County of Bourbon, In the State of 
Kentucky. 
JNO. H. STUART. 


Sworn to and subscribed the ninth day of October, A. D. 1885. 
[Seal W. H. Posey, Notary Public, Franklin County, Ry. ] 
W. H. POSEY, 
Notary Public for kranklin CLo.. Ky. 


95 Assignment of Errors & Prayer for Reversal. 
In the Supreme Court of the United States. 


Tue Kentucky CentTrat Rariroap Company, Plaintiff in Error, 
against 

THe County or BouRBON, IN THE STATE OF Kentucky, Defendant 
in Error 


The plaintiff in error, The Kentucky Central Railroad Company, 
assigns as errors committed by the court of appeals of the State of 
Kentucky to its prejudice herein the following, to wit: 

First. Said court erred in sustaining the validity of the act of the 
Legislature of the State of Kentucky entitled “An act to prescribe 
the mode of ascertaining the value of the property of railroad com- 
panies for taxation, and for taxing the same,” approved April 3rd, 
1875, because the same is repugnant to the Constitution of the United 
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States, in that it denies, and was intended to deny, to the plain- 
U4 tiff in error the equal protection of the laws, and in that it 

does deprive, and was intended to deprive, the plaintiff in 
error of its property without dus process of law. 

Second. And said court erred in sustaining the validity of the act 
of the Legislature of the State of Kentucky entitled “An act to amend 
‘An act to prescribe the mode of ascertaining the value of property 
of railroad companics for taxation and for taxing the same, ” ap- 
proved April 19th, 1882, because the same is repugnant to the Con- 
stitution of the United States, in that it denies, and was intended to 
deny, to the plaintiff In error the equal protection of the laws, and 
in that it does cd prive, and was intended to deprive, the plaintiff in 
error of its property without due process of law. 

Third. Said court erred in sustaining the validity of the act of 
the Le cislature of the State of Ke ntucky entitled “An act to prevent 

extortion and discrimination in the transportation of freight 
YD and passengers by railroad corporations, and in aid of that 

purpose to establish a board of railroad commissioners and 
detine its powers and duties,” approved April 6th, 1882, because the 
same Is re pugnant to the Constitution of the United- States, in that 
it denies, and was intended to deny, to the plaintiff in error the equal 
protection ofthe laws, ania in that it does deprive, and Wis intended 
to deprive, the plaintiff in error of its property without due process 
of law. 

Fourth. Said court erred, to the prejudice of the plaintifi in error, 
in not holding and adjudging that by reason of the invalidity of 
each and all of said three acts of the Legislature of the State of Ken- 
tucky, specified in the first, second, and third assignments of error 
above, the plaintiff in error was not and is not liable for the demands 
herein sued for by the defendant in error, or any of them. 

Fifth. Said court erred severally and separately as to each and 

all of said three acts of the Legislature of the State of 
96 Kentucky,specified in the first, second, and third assignments 

of error above, in sustaining the validity thereof as against 
the plaintiff in error, because each of said acts is, and all of them 
are, repugnant to the Constitution of the United States, in that 
each of them does, and all of them do, impair the obligation of the 
contract made between the plaintiff inerrorand the Commonwealth 
of Kentucky, and contained in the charter granted by the Legisla- 
ture of Kentucky to the plaintiff in error, and entitled “An act to 
incorporate the Kentucky Central Railroad Company,” approved 
February 22nd, 1871. 

Sixth. Said court erred, to the prejudice of the plaintiff In error, in 
not holding and adjudging that 1t was by reason of said contract 
contained in said act of the Legislature of the State of Kentucky, 
entitled “An act to Incorporate the Kentucky Central Railroad Com- 
pany,” approved February 22nd, 1871, exempt from the operation 
of each and all of said three acts cf the Legislature of the State 

of Kentucky, specified in the first, second, and third assign- 
7 ments of error above. 
Seventh. And said court erred in not holding and adjudg- 
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ing that the plaintiff in error, by reason of the provisions of said act 
of the Legislature of the State of Kentucky,approved February 22nd, 
1871, and entitled “An act to incorporate the Kentucky Central 
Railroad Company,” does not and is not liable for or to the claims 
and demands asserted and sued for by the defendant in this action, 
or any of them. 

Wherefore the plaintiff in error, The Kentucky Central Railroad 
(Company, respectfully prays this honorable Court to reverse the 


judgment of the court of appeals of the State of Kentucky herein 


rendered and for its costs herein expended. 
J. W. STEVENSON, 
WM. GOEBEL, 
Att’ys for Plaintiff in Error. 


48 | Endorsed :] In the Supreme Court of the United States. 

The Kentucky Central Railroad Company vs. The County 
of Bourbon, in the State of Kentucky. Assignment of errors: & 
prayer for reversal. 


Endorsed on cover: Kentucky court of appeals. No. 1098. The 
Kentucky Central Railroad Company, plaintiff in error, vs. The 
County of Bourbon, in the State of Kentucky. Filed October 15, 
1885. 
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THE KENTUCKY CENTRAL 
RAILROAD COMPANY, Plaintiff in Error. 


AGAINST | Motion to advance cause on docket. 


THE COUNTY OF BOURBON, 
Defendant in Error. 


In Error to Gourt of Appeals of Kentucky. 


JOHN W. STEVENSON, 
Of Counsel for Plaintiff in Error. 


Commonweatth Print, Covington. 
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THE KENTUCKY CENTRAL 
RAILROAD COMPANY, Plainti—i in Error. 
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fully represents : 
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Z SU pre siif (our of thi, l nited States, 


That said action was brought for the recovery of alleged 


delinquent tTaXeCS Oss ~sed and ley T d by the State Board of 


Kqualization ot IK ntuck, upon tliat pear of the Kentucky 
Central Railroad which is in Bourbon County in said State. 


The assessments were’ made under and by virtue of an 


Act of the General] Assembly of the Commonwealth of 


Kentucky, approved April 3, 1878, and entitled “ An act 
*” tO preseribe the mode oft disc rtaining the value of the 
“ property of railroad companies for taxation, and for 
“ taxing the same.” 

Under said act taxes were assessed and levied for and by 
every city, town, and county through, or into which th 
Kentucky Central Railroad extends; and many suits, 
other than this, have been brought and are pending in’ the 
Courts of Kentucky to colleet said alleged taxes from the 
plaintiff in error. Of course the assessments are constant- 
ly accumulating, and so are the suits. This is one of the 


series of suits. It was brought in the Bourbon Circuit 


Court, where judgment was rendered against the plaintiff 


in error; on appeal, that judgment was affirmed by the 
Court of Appeals of Kentucky, and on writ of error, the 
ease has been brought here. 

The determination of the many suits that have been and 
are being brought is dependent upon the decision of this 


Court in this case. 


[mae 
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All the Cases involve thre Sine questions of Constitutional 
law. 

First: It is maintained that the Kentucky Central Rail- 
road and its adppertenances are execmpt from taxation by 
{ ities, towns, and eounties ana tor an loeal pPULE Perese . by red 
son of a contract contained in the charter of the plaintiff in 
error, that limits the exercise of the power of taxation as 
against the plaintiff in error and its said property ; that the 
act of April > IS78. Imi pairs the oblivation of sac conh- 
tract, and is in conflict with the Federal Constitution ; that 
consequently th allow 7 tuxes sued for in this action, ana 
In the numerous other like actions, have no legal basis and 
are void, 

Second--The contract contained in said charter limits 
taxation of plaintiff in error and its said property for State 
Revenue purposes to i specified tax on every one hundred 
dollars of capital stock of the corporation. The Act of 
April 3d, 1878, attempts to authorize, for purposes of State 
Revenue, the laving of a greater tax, and in a different 
mode and manner than said contract permits; and, there- 
fore, said act Is as to plaintiff in error null and void, hecause 
it is violative of the kederal Constitution. 

The delay in the settlement of these questions affects to 
a material extent the collection of State revenue by the 


Commonwealth ; very largely affects and impedes the fiscal 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1888. 


THE KENTUCKY CENTRAL RAILROAD COM- 
PANY, PLAINTIFF IN ERROR, 
US. 
THE COUNTY OF BOURBON, IN THE STATE OF 
KENTUCKY. 


By an act approved March Ist, 1847, the ‘‘ Licking and 
Lexington Railroad Company” was incorporated. By an 
act approved Feb. 27th, 1849, the name of the company 
was changed to the ‘‘ Covington and Lexington Railroad 
Company.” 

March 3d, 1851, this charter was amended, and, among 
other provisions, is the following. 

‘*That on the first day of January next, after the first 
declaration of dividends on the capital stock of said railroad 
company, and on the first day of January thereafter, it 
shall be the duty of the president and directors of said 
company to pay into the treasury of this Commonwealth a 
tax on each one hundred dollars’ worth of stock in said 
railroad company, equivalent to the rate of tax on each one 
hundred dollars’ worth of property for State revenue, and 
no more ; and resident stockholders shall! not list their stock 
in said company for revenue tax, nor be liable to payment 
of tax on the same in any other mode whatever.” 

February 22d, 1871, the ‘‘ Kentucky Central Railroad 
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Railroad Tax Cases v. The Commonwealth of Kentucky, 
115 United States Reports, 321, that no further notice of 
it need be taken. 

Second, The argument of the distinguished jurist, Gov 
ernor Stevenson (since deceased), in the Kentucky Court 
of Appeals, was devoted mainly to the support of the first 
of the two objections mentioned, and the second may, | 
think, be very safely submitted upon the brief but con- 
clusive argument contained in the opinion rendered by that 
court, reported in 82 Ky. Reports, 497. But little need 
be added, 

The claim of this railroad company to exemption from 
the taxation awarded by the judgment in question, is 
founded exclusively upon the two statutes heretofore men- 
tioned—the clause of the act of March 3, 1851, amending 
the charter of the original corporation, which declares ‘it 
shall be the duty of the president and directors of said | * 


, a 


company to pay into the treasury of this Commonwealth a 
tax on each one hundred dollars worth of the stock in said 
railroad company, equivalent: to the rate of tax on each 
one hundred dollars worth of property for State revenue, : 
and no more;’’ and the subsequent act of February, 1871, 
by which the Kentucky Central Railroad Company was in- 
corporated ‘‘for the purpose of operating the Covington 
& Lexington Railroad (originally the Licking & Lexington 


Railroad), of which they are the owners by purchase under 


judgment and order of sale of the Fayette Circuit Court ; . 
and shall have, and are hereby invested with, all the powers, | 
privileges, rights, immunities and franchises, subject to the 

restrictions and limitations contained in the original charter 

of incorporation authorizing the construction of said rail- | 
road, and the various acts amendatory thereof: Provided, 
Nothing in this act shall be held to subject the said powers, : 
rights,’’ &c., to the operation of the act of February 14, 
1856, reserving the right to repeal charters, &c. 


Now, did the clause of the act of March, 1851, above 
quoted, create a contract between the Commonwealth and 
the Covington and Lexington Railroad Company, by which 
the former forever relinquished to the latter, without con 
sideration, all right of taxation other than that prescribed 
in the act, and did this so-called contract pass to, and vest 
in, the Kentucky Central Railroad as one of the ‘ privi 
leges,’’ ‘‘ rights,’’ or ‘* immunities ’ referred to in the act of 
February, 1871, and which thereby passed beyond the do 
main of legislative control ? 

Ti.e doctrine is well settled in Kentucky that the Legis- 
lature may create corporations whereby certain liabilities 
and duties are assumed by the latter, and, in consideration 
of which, rights and privileges are granted that no legisla- 
tion, without the consent of the parties interested, can im- 
pair or diminish. (Lowmesvelle, Con. & Lex. R. R. Co. v. 
Commonwealth, 10 Bush, 48.) But, in the same case, it 
is said that ‘‘ the taxing power of the State is never pre- 
sumed to be relinquished unless the intention to relinquish 
is expressed in clear and unambiguous terms.” 

‘*In the case of the Providence Bank v. Billings (4 Peters, 
514), Chief Justice Marshall delivering the opinion of the 
court, said, ‘We must look for the exemption in the lan- 
guage of the instrument, and if we do not find it there, it 
would be going very far to insert it by construction. ' 

‘‘The mere imposition of taxes at the time a charter is 
granted or afterwards upon the property of a corporation 
will not authorize the court to assume that the Legislature 
has contracted that no additional taxation shall be imposed, 
neither upon the property owned by the corporation at the 
time of the grant or afterwards acquired. ”’ 

The same doctrine has been repeatedly recognized by 
this court. In Baily Vv. Magutre, 22 Weall., 227, it is said: 
‘‘It is never for the interest of the State to surrender the 


power of taxation, and an intention to do so will not be 


6 


imputed to it unless the language employed leaves no other 


alternative. ” 
lhe attention of the court is called to the case of Larbour, 
Sheriff, &c.v. Loutsville Board of rade, recently decided 
by the Kentucky Court of Appeals (82 Kentucky, 645). 
lature to exempt a 


Lhe qu ‘tion of the power ol the Legis 


corporation or citizen from taxation is well considered, and 
the principles discussed and decided. have an_ important 
bearing upon the question involved in the case at bar. 

[t scems clear, therefore, that, at th. time of the passage 
of the act approved April 3, 1878, there was no contract 


between the Commonwealth and the plaintiff in error by 
which the latter was exempted from the operation of the 


i | assessment and taxation embodied in 


system of railroad 
ALVIN DUVALL, 


lttosnev for acfendant in error. 
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L., ©. & L. RY CO. VS. SWITZERLAND MARINE INS. Co. 1 


1 Ata stated term of the circuit court of the United States 

within and for the sixth judicial circuit and the western di- 
vision of the southern district of Ohio, begun and held at the court- 
rooms, in the city of Cincinnati, in said division and district afore- 
said, on the first Tuesday of February, being also the third day of 
that month, in the year of our Lord one thousand eight hundred 
and eighty-five, and in the one hundred and ninth year of the In- 
dependence of the United States of America—present, the Honorable 
George h. Sage, one of the judges—among the proceedings had were 
the following, to wit: 


THE SWITZERLAND MARINE INSURANCE COMPANY 
: | No. 3230. 
THe LovuIsvILue, CINCINNATI AND LExInoton Rartway | 
COMPANY. 


Money. Removed from the superior court of Cincinnati. 


Be it remembered that heretofore, to wit, on the seventh day of 
February, in the year of our Lord one thousand eight hundred and 
eighty-two, came the defendant herein aforesaid, by Lincoln,Stephens 
aud Slatterly, its attorneys, and filed in the office of the clerk of 
the court aforesaid in this cause the certain transcript of proceeding 

had in this cause in the superior court of Cincinnati, and 
2 which said transcript so as aforesaid filed is clothed in the 
words and figures as follows, to wit: 


3 Petition. 
STATE OF Ont10, Hamilton County : 
Superior Court of Cincinnati. 


THe SWITZERLAND MARINE INSURANCE COMPANY, Plaintiff, ) 

. against a 436579. 

Tue LovisvILLe, CINCINNATI AND LEXINGTON RAILWAY 
ComPpANy, Defendant. ; 


The plaintiff states that it is a corporation, having its principal 
office at Zurich, Switzerland, and that the defendant isa corporation 
of the State of Kentucky; that on the 10th day of December, A. D. 
1880, one C. G. Megrue, a travelling agent for the firm of Aiken, 
Lambert & Company, of New York city, became a passenger on one 
of the trains of the defendant at Cincinnati, bound for Louisville, 
in said State of Kentucky; that said defendant is and was at said 
date a common carrier of passengers, merchandise, and baggage ; 
that said Megrue had purchased of said defendant a first-class ticket 

from Cincinnati to Louisville, entitling him to ride upon said 
4 train and have his trunks and baggage carried in the baggage 

‘ar attached to said train; that just previous to boarding said 
train said Megrue delivered to the defendant, as such common car- 
1—382 | 
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aed 


rier, a trunk containing, among other baggage, a large and valuable 
collection of watches and jewelry used as samples in his trade, the 
property of said Aiken, Lambert and Company, contained in what 
is known and recognized asa sample trunk, and said defendant took 
tlle same into its possession and checked it as the baggage of said 
Megrue and agreed to carry the same safely to said city of Louis- 
ville and there deliver to said Megrue within a reasonable time; 
that, disregarding its duty in that regard, said defendant never de- 
livered said trunk nor its contents nor any part thereof in accord- 
ance with its said-contract, but, on the contrary, said baggage car 
and said trunk and all its contents were, on the llth day of Decem- 
ber, 1880, destroyed by fire, which occurred through the negligent 
piling of combustible substances around the stove in said car and 

the negligent keeping of the fire in said stove by the defendant 
5 and through the neglect of efforts to extinguish said fire; that 

the value of said goods so consumed was sixty-five hundred 
dollars; that the plaintiff was and is engaged in the business of fire 
and marine insurance, and, by a policy in force at the time of the 
above-mentioned loss, had insured the said Aiken, Lambert and Co. 
against loss by fire to si ts goods and, upon proof of loss, paid said 
firm the sum of $5,847.79 as the amount of said loss; that said policy 
contained a clause requiring the assured to subrogate said company 
to all claims against transporters said firm or assured might have 
arising out of destructing of said goods, and said claim has been as- 
signed to plaintiff, who is now sole owner thereof. 

Wherefore plaintiff demands judgment against said defendant for 
said sum of $5,847.79, with interest from January Ist, 1881, and 
costs. 

MATTHEWS, RAMSEY & MATTHEWS, 
Att’'ys for Plaintiff. 


6 STATE OF OHIO, 
Hamilton County, f° 


©. B. Matthews, being first duly sworn, says that he is one of the 
attorneys for the plaintiff, which is a foreign corporation, having no 
officer or agent within the State of Ohio, and that the allegations of 
the foregoing petition are true, as he verily believes. 


C. B. MATTHEWS. 


Sworn to before me and subscribed in my presence this 16th day 
of April, A. D. 1881. 
| SEAL. | EDWARD F. MATTHEWS, 
Notary Public in and for Hamilton County, State of Ohio. 


Said petition contained the following endorsement, to wit: Su- 
perior court of Cincinnati. No. 36579. The Switzerland Marine 
[nsurance — vs. The Louisville, Cincinnati & Lexington R’y Co. 
Petition. Filed April 6th, 1881. Samuel W. Ramp, clerk. Issue 
summons, returnable according to law. Action for money only. 
Amount claimed, $5,847.79, with interest from Jan’y Ist, 1881. 
Matthews, Ramsey & Matthews, att’ys for plaintiff. 


. s 


We. % 
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7 THe State or O10, 


Hamilton County, Oity of Cincinnati : 
The Superior Court of Cincinnati. 


To the sheriff of the county of Hamilton: 

You are commanded to notify The Louisville, Cincinnati & Lex- 
ington Railway Company, a corporation, defendant, that it has been 
sued by The Switzerland Marine Insurance Company, plaintiff, in 
the superior court of Cincinnati, and that unless it answer by the 
14th day of May, A. D. 1881, the petition of the said plaintiff against 
it filed in the clerk’s office of said court such petition will be taken 
us true and judgment rendered accordingly. 

You will make due return of this summons on the 25th day of 
April, A. 1). LSS1. 

Witness my hand and the seal of said court, at Cincinnati, this 
16th day of April, A. D. 1881. 

(SEAL. | SAMUEL W. RAMP, 
Clerk of the Superior Court of Cincinnati, 


By EMIL HOFFMAN, Deputy. 


8 Said summons contained the following endorsement, to wit: 
Superior court of Cincinnati. No. 36579. The Switzerland 
Marine Insurance Company, plaintiff, against The Louisville, Cin- 
cinnati and Lexington Railway Company, defendant. Summons in 
action for the recovery of money only. Amount claimed, $5,847.79, 
with interest from the first day of January, 1881, for which judg- 
ment will be taken if you fail to answer. To 25th day of April, 
1SS1. Matthews, Ramsey & Matthews, att’ys. 
APRIL 25p, 1581. 
Served the within-named the Louisville, Cincinnati & Lexing- 
ton Railway Company, a corporation, with a true copy of this writ 
by delivering the same personally to Brent Arnold, general agent 
for said company, and who was found in charge of its office, no chief 
officer being found. 
SAMUEL BAILEY, Jr., Sheriff, 
By F. E. SCOBY, Deputy. 
Filed April 25th, 1881. 
SAMUEL W. RAMP, Clerk 


) Motion. 
Superior Court of Cincinnati, Ohio. 


Tur SwITZERLAND MARINE INSURANCE COMPANY 
vs. or 
ry ‘ m - 36579. 
[ue LovisvitLe, CINCINNATI AND LEXINGTON RAILROAD 
COMPANY. 


Now comes the defendant and moves the court that the plaintiff 
be required to make its petition more definite and certain by setting 
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out a detailed statement or account of the number, character, and 
value of the watches and of the character and value of the jewelry 
and of all articles of property in the said trunk contained. 
2. And defendant further moves that plaintiff be required to pro- 
duce and file a copy of the policy under which its right acerued. 
LINCOLN, STEPHENS anp SLATTERY, 
Attorneys for Defendant. 


Endorsed as follows, to wit: Motion. Filed May 14th, 1881. 
Samuel W. Ramp, clerk. 


10 Entry. 
Superior Court of Cincinnati, Ohio. 


Tue SwWITZERLAND MARINE INSURANCE COMPANY 


vs. 30079 
THe L., C. & L. R. R. Co. ( 
. This cause came on for hearing upon the motion of defendant 


that plaintiff be required to make its petition definite and certain by 
setting out a detailed statement or account of the mumber, charac- 
ter, and value of the watches and of the character and value of the 
jewelry and of all other articles of property in the said trunk con- 
tained ; and the court, being fully advised in the premises, grant said 
motion, and the motion of the defendant that plaintiff be required 
to produce and file a copy of the policy under which its right ac- 
crued is overruled. 


Endorsed as follows, to wit: “ Entry.” Entered June, 1881, 25th. 


814. 
1] Entry. 
Superior Court of Cincinnati. 
THE SWITZERLAND MARINE INSURANCE COMPANY ) 
2 . 36579. 


Tue LovuIsviILtte, CINCINNATI AND LEXINGTON RAILWAY 
COMPANY. } 


Amended petition is now filed by leave. 


Endorsed as follows, to wit: “ Entry.” Entered 1881, October 6th. 
M. 146. 
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12 Amended Petition. 
STATE OF OHIO, Hamilton County > 
Superior Court of Cincinnati. 


Tue SWITZERLAND MARINE INSURANCE CoMPARNY, Plaintiff. 
against > 36579. 
THe LovIsvinve, CINCINNATI AND LExINGTON R’y Co. 


The plaintiff states that it is a corporation, having its principal 
office at Zurich, Switzerland, and that the defendant is a corporation 
of the State of Kentucky. 

That on the tenth day of December, A. D. 1880, one C. G. Megrue, 
a travelling agent for the firm of Aiken, Lambert and Company, of 
New York city, became a passenger on one of the trains of the de- 
fendant at Cincinnati, bound for Louisville, in said State of Ken- 
tucky; that said defendant is and was at said date a common car- 
rier of passengers, merchandize, and baggage ; that said Megrue had 
purchased of said defendant 4 first-class ticket from Cincinnati to 

Louisville, entitling him to ride upon said train and have his 
13 trunks and baggage carried in the baggage car attached to 

said train; that just previous to boarding said train said 
Megrue delivered to the defendant, as such common carrier, a trunk 
containing, among other baggage, a large and valuable collection of 
watches and jewelry, which are more particularly set out in Exhibits 
“A” & “B,” hereto attached and made part of this amended petition, 
and which were used as samples in his trade, the property of said 
Aiken, Lambert and Company, contained in what is known and 
recognized as a sample trunk, and said defendant took the same into 
its possession and checked it as the baggage of said Megrue and 
agreed to carry the same safely to said city of Louisville and there 
deliver to said Megrue within a reasonable time. 

That, disregarding its duty in that regard, said defendant never 
delivered said trunk or its contents or any part thereof in accord- 
ance with its said contract, but, on the contrary, said baggage car 

and said trunk and all its contents were, on the 11th day of 
14 December, 1880, destroyed by fire, which occurred through the 

negligent piling of combustible substances around the stove 
in said car and the negligent keeping of the fire in said stove by 
the defendant and through the neglect of efforts to extinguish said 
fire. 

That the value of said goods so consumed was $5,977.43, which is 
set forth more fully and particularly in Exhibit “A,” a statement of 
the watches, and “ B,” a statement of the jewelrv, contained in said 
trunk at the time of said fire, said exhibits being hereto attached 
and made part hereof. 

That the plaintiff was and is engaged in the business of fire and 
marine insurance, and by a policy in force at the time of the above- 
mentioned loss had insured the said Aiken, Lambert and Company 
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against loss by fire to said goods, and, upon proof of loss, paid said 
firm the sum of $5,847.79 as the amount of said loss. 
That said policy contained a clause requiring the assured to sub- 
rogate said company to all claims against transporters said firm 
us assured might have arising out of the destruction of 
15 said goods, and said claim has been assigned to plaintiff, who 
is now sole owner thereof. | 
Wherefore plaintiff demands judgment against said defendant for 
said sum of $5,847.79, with interést from January Ist, 1881, and 
costs. 
RAMSEY, MATTHEWS ano MATTHEWS, 
Att’ys for Plaintiff. 


STATE OF OHTO, } 
‘ 88: 
Hamilton County, | 


C. B. Matthews, being first duly sworn, says that he is one of the 
attorneys for the plaintiff, which is a foreign corporation, having no 
officer or agent within the State of Ohio, and that the allegations 
of the foregoing amended petition are true, as he verily believes. 


C. B. MATTHEWS. 


Sworn to before me and subscribed in my presence this Sth day 
of October, A. D. 1881. 
[SEAL. | MATTHEW J. DAY, 
Notary Public, Ham. Co., O. 
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Endorsed as follows, to wit: Amended petition. 1881, Oct. 6th. 
M. 146. Filed by leave. S. W. Ramp, clerk. Baker, deputy. 
25 Petition for Removal. 
STATE OF Outro, Hamilton County: 
Superior Court of Cincinnati. 
THe SwitzeRtaANpD Marine INsuRANCE CoMPANY ) 
Us. 
| 


Tue Lovisvi_ue, CINCINNATI AND LEXINGTON RAILWAY 
COMPANY. 


‘ +” = 


Petition for the removal to the United States circuit court for the 
southern district of Ohio, western division. 


Your petitioner, the above-named defendant, respectfully shows 
to this honorable court that the matter and amount in dispute in 
the above-entitled suit exceeds the sum of five hundred dollars, ex- 
clusive of costs; that the controversy in the said suit is between a 
citizen of the State of Kentucky and a citizen of a foreign power, to 
wit, of the Republic of Switzerland. 

That the petitioner was at the time of the commencement of this 

suit and still is a corporation duly established by the laws 
26 of Kentucky, having its principal office and place of business 

in Louisville, Kentucky, and was at the time of the com- 
mencement of this suit and still is a citizen of that State; that the 
Switzerlayd Marine Insurance Company, the plaintiff in this suit, 
was at the time of the commencement of this suit and still is a cor-° 
poration under the laws of the Republic of Switzerland, having its 
principal office and place of business at Zurich, Switzerland, and 
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was at the time of the commencement of this suit and still is a citi- 
zen of the said foreign power, the Republic of Switzerland, and that 
the stockholders and proprietors thereof were at said times and now 
are citizens of said Republic of Switzerland. 

And your petitioner offers herewith a bond and a sufficient surety 
for his entering in the said circuit court of the United States for the 
southern district of Ohio and western division thereof, on the first 
day of its next session, a copy of the record in this suit and for pay- 
ing all costs that may be awarded by said circuit court if said court 

shall hold that this suit was wrongfully or panpeopersy 
27 removed thereto. 

And your petitioner prays this honorable court to proceed no 
farther herein except to make the order of removal required by law 
and to accept the said surety and bond, and to cause the record 
herein to be removed into said circuit court of the United States in 
and for the said southern district of Ohio, and to the western division 
thereof; and he will ever pray. 


Attorneys for ‘P etitioner. 


STATE OF OHIO, e 
Hamilton County, a. 


Brent Arnold, being duly sworn, says that he is the general agent 
of the Louisville, Cincinnati and Lexington Railway Company in 
Cincinnati and the party upon whom the process in this suit was 
served ; that he has read the foregoing petition and knows the con- 
tents thereof, and that the statements and allegations therein con- 
tained are true, as he verily believes. 


BRENT ARNOLD. 


28 Subscribed in my presence and sworn to before me this 
21st day of October, 1881. 
[SEAL. | S. W. SMITH, Jr., 


Notary Public, Hamilton County, Ohio. 


Endorsed as follows, to wit: Petition for removal. Filed October 
24th, 1881. 5S. W. Ramp, clerk. —— Baker, deputy. 


.29 Know all men by these presents that we, the Louisville, 
Cincinnati and Lexington Railway Company, as principal, 
and ,as sureties, are held and firmly bound unto the 
Switzerland Marine Insurance Company in the penal sum of one 
thousand dollars ; the payment whereof, well and truly to be made 
unto the said The Switzerland. Marine Insurance Company and its 
successors, we bind ourselves, our successors, executors, administra- 
tors, heirs, representatives, and assigns, jointly and severally, firmly 
by these presents— 
Yet upon these conditions: The said The Louisville, Cincinnati 
and Lexington Railway Company having petitioned the superior 
court of Cincinnati, in Hamilton county, State of Ohio, for the re- 
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moval of a certain cause therein pending, wherein The Switzerland 
Marine Insurance Company is plaintiff and The Louisville, Cincin- 
nati and Lexington Railway Company is defendant, to the circuit 
court of the United States in and for the southern district of Ohio, 
and the western division thereof: 
30 Now, if the said The Louisville, Cincinnati and Lexington 
Railway Company, your petitioners, shall enter in the said 
circuit court of the United States and the western division thereof, 
on the first day of its next session, a copy of the record in said suit 
and shall well and truly pay all costs that may be awarded by said 
circuit court of the United States if said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this obli- 
gation to be void; otherwise in full force and virtue. 

In witness whereof the said The Louisville, Cincinnati and Lex- 
ington Railway Company has caused its name to be signed and its 
seal to be affixed thereto by E. P. Alexander, its president, who is 
duly authorized so to do, and the said E. P. Alexander has hereto 
set his hand and seal this 18th day of October, A. D. 1881. 

[Seal R’y Co. ] 
LOUISVILLE, CINCINNATI AND 
LEXINGTON R’Y CO., 
By E. P. ALEXANDER, Pres'd't. [SEAt. 
EK. C. BUSH. et 


Attest: EASTWOOD, Sec’t’y. 


3] STATE OF OHIO, ene 
Hamilton County, j ~~ 


[,.E. C. Bush, of said county, the surety named in the foregoing 
bond, being dulv sworn, do depose and say that I am a resident of 
the State of Ohio and a property-holder therein; that I am worth 
the sum of one thousand dollars over and abvuve all my debts and 
liabilities and exclusive of property by law exempt from execution ; 
that I have property in the State of Ohio liable to execution of the 
value of more than five hundred dollars. 


E. C. BUSH. 


Subscribed in my presence and sworn to before me this 22nd day 
of October, A. D. 1881. 
[SEAL.] S. W. SMITH, Jr., 
Notary Public, Ham. Co., Ohio. 


aw oy 
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32 Entry. 
STATE OF OntI0, Hamilton County: 
Superior Court of Cincinnati. 


THe SWITZERLAND MARINE INSURANCE COMPANY 
is pe 
yf 36579. 
Tue Lovisvitie, CINCINNATI AND LExInGTon Ratiway | ' 
COMPANY. 


This cause came on for hearing upon the petition of the defend- 
ant, The Louisville, Cincinnati and Lexington Railway Company, 
to remove this cause to the circuit court of the United States for the 
southern district of Ohio, and the western division thereof; and it 
appearing in and by said petition that the amount involved in said 
suit exceeds the sum of five hundred dollars, exclusive of costs; 
that the controversy is between citizens of the United States and 
citizens of a foreign State; that the plaintiff, The Switzerland Ma- 
rine Insurance Company, was at the time of the commencement of 

this suit and still is a corporation under the laws of the Re- 
ov public of Switzerland, having its principal office and place of 

business at Zurich, Switzerland, and was at the time of the 
commencement of this suit and still is a citizen of the said foreign 
power, the Republic of Switzerland, and that the stockholders and 
proprietors thereof were at said time and. now are citizens of said 
Republic of Switzerland; that the petitioner, The Louisville, Cin- 
cinnati and Lexington Railway Company, the defendant herein, 
was at the time of the commencement of this suit and still is a cor- 
poration duly established under the laws of the State of Kentucky 
and a citizen of that State; and the said railway company having 
prayed in said petition that this cause be removed and that this 
court proceed no farther herein, and having made and filed with its 
petition a bond, with good and sufficient surety, in accordance with 
the statutes of the United States in such cases made and provided, 
and this being the first term at which, according to the practice of 
the court, this case could be tried, it is hereby ordered that further 
proceedings herein in this court be stayed until further order. 


34 STATE OF OHIO, 
Hamilton County, City of Cincinnati, | ~ 


I, Samuel A. Ramp, clerk of- the superior court of Cincinnati, 
Ohio, do hereby certify the above and foregoing to be true and cor- 


rect copies of all precess, pleadings, depositions, testimony, ard other 


proceedings in the case No. 36579, wherein The Switzerland Marine 
[Insurance Company is plaintiff and The Louisville, Cincinnati and 
Lexington Railway Company is defendant, as appears from the files 
and records now in my office. 


4 Ain é 


+ 


a. - = ig me Ala et ante OM yas Se 


oe? 


 jpaaaceamgaenitis sti ty 


THE SWITZERLAND MARINE INSURANCE CO. 15 


In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at Cincinnati, this 26th day of October 
A. D. 1881. 

[SEAL. | SAMUEL W. RAMP, 
Clerk of the Superior Court of Cincinnati, Ohio, 
By HARRY J. ASHTON, Deputy. 


30 And afterward, to wit, on the thirtieth day of September, 

in the year last aforesaid, came the said defendant aforesaid, 
by its said attorneys aforesaid, and filed in the said the clerk’s office 
of the court aforesaid in this cause its certain motion, and which 
said motion so as aforesaid filed is clothed in the words and figures 
as follows, to wit: 


Motion. 
U.S. Circuit Court, S. D. O., W. D. 
THe SWITZERLAND MARINE INSURANCE CoMPANY 
Us. 


THe LovuIsvILLE, CINCINNATI AND LEXINGTON RAILWAY COMPANY. 


Now comes the defendant and moves that this cause be trans- 
ferred to the equity docket of this court, and that the plaintiff be 
required to reform its petition so as to make the same a bill in 
equity. 

LINCOLN, STEPHENS anp SLATTERY, 


Solicitors for Defendants. 


And afterward, to wit, on the 4th day of October, in the vear last 
aforesaid, an entry was made upon the journal of the court aforesaid 
in this cause, and which said entry so as aforesaid made is clothed 
in the words and figures as‘follows, to wit: 


Journal Entry U, 451. 


Tue SwitZERLAND MARINE INSURANCE COMPANY 
vs. | age 

Tue LovIsvILLE, CINCINNATI AND LEXINGTON RAILWAY | 
COMPANY. 


36 Money. 


This cause came on for hearing upon the motion of the defend- 
ant to require the plaintiff to state Ais cause of action as a bill in 
equity and to transfer the cause to the equity docket, and the court, 
being fully advised in the premises, do overrule the said motion ; 
to which overruling the said motion the defendant excepts, and the 
defendant have twenty days to file an answer. 


16 LOUISVILLE, CINCINNATI & LEXINGTON RAILWAY CO. Ys. 


And afterward, to wit, on the 24th day of October, in the year 
last aforesaid, came the said defendant herein aforesaid, by its ‘said 
attorneys, and filed in the clerk’s office of the court aforesaid in this 
cause its certain auswer, and which said answer so as aforesaid filed 
is clothed in the words and figures as follows, to wit: 


1S hw d 


ow, A nswer. 


Circuit Court of the United States, Southern District of Ohio, W. D. 


THe SwitzexLaAND MARINE INsuRANCE Company, Plain- ) 
tiff, 
Us. - No. 3230. 
Tue LovuIsvILLE, CINCINNATI AND LEXINGTON RAILWAY 
ComMPpANY, Defendant. ) 


Now comes the defendant, The Louisville, Cincinnati and Lex- 


ington Railway Company, and, excepting to the right of the plaintiff 


to proceéd in this case at law or before court and jury, and protest- 
ing against proceeding herein except as in a court of equity, and 
without waiving such exception and protestation, and being re- 
quired to answer to the petition, say- that defendant admits that on 
the 10th day of December, A. D. 1880, one C. G. Megrue, a travel- 
ing agent for the firm of Aiken, Lambert & Co., of the city of New 
York, became a passenger on one of the trains of defendant at Cin- 
cinnati, Ohio, bound for Louisville, in the State of Kentucky ; 
05 that the said defendant was at that date a common carrier of 

? passengers and merchandise and baggage; that said Megrue 
had purchased a first-class ticket from Cincinnati to Louisville, en- 
titling him to ride upon the said train and to have the just amount 
of baggage incident to his trip as such passenger carried on said 
train ; “but the defendant denies that said Megrue had any right 
under and by virtue of his purchase of said ticket to have any other 
than such trunk or bagg: we carried. 

The defendant further admits that, just previous to boarding the 
said train, said Megrue shipped a trunk, but not a large one, as 
baggage, but as to the contents of which the defendant’s agent had 
no “knowledge, and supposed the said trunk to contain the personal 
baggage or effects of the said Megrue; but defendant denies that it 
had knowledge that said trunk was one of such trunks as are used 
for samples in the jewelry trade. 

The defendant admits that the trunk so shipped and supposed by 

its agents to contain baggage was received from said Megrue 
39 and checked as his baggage, and that the defendants under- 

took to carry the same, supposing it to be baggage, to Louis- 
ville within a reasonable time, and that the baggage car*in which 
said trunk was shipped caught fire, and that the said trunk, with its 
contents, was greatly damaged thereby; but the defendant denies 
that the said trunk and its contents were wholly destroyed, and it 
denies that the said fire was caused by the negligent piling of com- 
bustible substances around the stove in said car and the negligent 
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keeping of the fire in said stove, or that the loss occurred through 
any neglect of efforts on the part of defendant to extinguish the said 
fire. 

The defendant says that it has no knowledge of the value of the 
watches and jewelry contained in said trunk, and therefore denies 
the allegations relating thereto. 

Defendant further says that it has no knowledge of the business 
in which the plaintiff is engaged, or that plaintiff had insured pn 
said goods for the said Aiken, Lambert & Co. against loss by fire, o 

that the policy of insurance contained the clause as to cohen 
40) gation, or that the claim has been paid said firm of Aiken, 

Lambert & Co. and by them assigned to said plaintiff, and 
therefore demands strict proof thereof. 

And the defendant denies each and every allegation in said 
amended petition contained not specifically admitted and all the 
other facts in the case; and, having fully answered, prays to be 
hence dismissed with costs. 

LINCOLN , STEP HENS & SLATTERY, 
Attorneys for De fenda nt. 
STATE OF KENTUCKY, ii 
County of Jefferson, 


M. H. Smith, being duly sworn, says that he is the president of 
said defendant, The Louisville, Cincinnati and Lexington Railway 
Company, a corporation under the laws of Kentucky, and that the 
several matters and things in the foregoing answered contained are 
true, as he believes. 


M. H. SMITH. 


41 Signed in my presence and sworn to before me this 20th 
day of October, 1882. 
(SEAL. | A. M. QUARRIER, 


Notary Public, J. C., Ky. 


42 And afterward, to wit, on the 23d day of November, in the 

year last aforesaid, came the said defendant. aforesaid, by its 
said attorneys, and filed in the office of the clerk of the court afore- 
said in this cause its certain motion, and which said motion so as 
aforesaid filed is clothed in the words and figures as follows, to wit 


Motion. 


United States Circuit Court for the Southern District of Ohio, W. D. 


SWITZERLAND MARINE Ins. Co. 
Us. 
LOUISVILLE, CINCINNATI & Lexineaton RarILrRoap Co 


Now comes the defendant and moves the court to set aside the 
entry heretofore made in this case at this term of the court and to 
transfer the same to the equity docket. 

LINCOLN, STEPHENS anp SLATTERY, 
Counsel for the Defendant. 
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And afterward, to wit, on the 2d day of January, A. D. 1883, an 
entry was made upon the journal of the court aforesaid in this 
cause, and which said entry so as aforesaid made is clothed in the 
words and figures as follows, to wit: | 


Journal Entry. 


THE SWITZERLAND MARINE INSURANCE COMPANY } 
Us. 2991) 
‘ rq’ . . - - to . , + Vat . 
43 [He LovuIsvILLE, CINCINNATI AND LEXINGTON RalI_- | 
WAY COMPANY. ) 
Money. 


This cause came on for hearing upon the motion to set 
aside the entry made at this term and to transfer the same to the 
equity docket, and the court, being fully advised in the premises, do 
grant the said motion and order the case to be transferred to the 
equity docket. 


And afterward, to wit, on the 5th day of February, A. D. 1884, an 
entry was made upon the journal of the court aforesaid in this cause, 
and which said entry so as aforesaid made is clothed in the words 
and figures as follows, to wit: 


Journal Entry V, 246. 


‘THe SWITZERLAND MARINE INSURANCE COMPANY | 
cn . 3230 
THe LouisVILLE, CINCINNATI AND LEXINGTON RatLtway {~~~ 
COMPANY. 
Money. 


Upon application of counsel for plaintiff and by consent of coun- 
sel for defendant it isordered that this cause be, and the same hereby 
is, transferred back to the law side of the docket of this court. 


And afterward, to wit, on the 5th day of February, A. D.1885, an 
entry was made upon the journalof the court aforesaid in this cause, 
and which said entry so as aforesaid made is clothed in the 

44 words and figures as follows, to wit: 


Journal Entry W, 39. 


THe SWITZERLAND MARINE Ins. Co. 
Us, ' 291) 
THe Lovuisvitie, Crxcinnatr AND Lexineton Rattway { °°?™’ 


COMPANY. 
Money. 


This day came the parties, by their attorneys, and thereupon, to 
try the issues joined, a jury being called came, to wit, Lewis G. Van 
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Winkle, Julius Williams, H. M. Chew, Joseph F. Wilson, George E. 
Stevens, Martin Shewman, Harrison Hart, John F. Law, Elias Fa- 
vorite, Bernard Mescher, James 8S. Elliott, and George Norman, who 
were duly empanneled and sworn well and truly to try the issues 
joined between the parties, but, the testimony not being finished, the 
court respited the jury until to-morrow morning at ten o’clock, to 
which time this cause is continued. 


eee eae One ARERR 


: And afterwards to wit, on the 6th day of February, in the year 
last aforesaid, an entry was made upon the journal of the court afore- 
said in this cause, and which said entry so as aforesaid made is 
clothed in the words and figures as follows, to wit: 


Journal Entry W, 39. 


Tue SWITZERLAND MARINE Ins. Co. 
is. \ 8931) 
fae LoviIsvILue, CINCINNATI AND LEXINGTON mer ee ae 


COMPANY. 
Money. 


This day again came the parties, by their attorneys, ulso the 
15 jurors heretofore empanneled and sworn herein, and, the testi- 
- . mony being finished, but the arguments of counsel not con- 
cluded, the court respited the jury until Monday morning next at 
ten o’clock, to which time this cause is continued. 


And afterward, to wit, on the 9th day of February, in the year 
last aforesaid, an entry was made upon the journal of the court afore- 
said in this cause, and which said entry upon which said journal 
so as aforesaid made is clothed in the words and figures as follows, 
to wit: 


Journal Entry W, 41. 


Tue SwITZERLAND MARINE Ins. Co. ) 
_ * Ory 
Us, J ae) e 


Tne LovIsviL_e, CINCINNATI AND LEXINGTON RAILROAD Co. 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empanneled and sworn herein, but, the arguments of 
counsel not being concluded, the court respited the jury until to- 
morrow morning at ten o'clock, to which time this cause is con- 
| tinued. 


And afterward, to wit, on the 10th day of February, in the year 
last aforesaid, an entry was made upon the journal of the court 
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aforesaid, and which said entry so as aforesaid made is clothed 
46 in the words and figures as follows, to wit: 


Journal Entry W, 42. 
Tue SwWItZERLAND MARINE INs. Co. } 

Us, | ooF () 
rr ‘ . pmenemeues > . ‘s Vevl. 
[ue LovisvinLte, CINCINNATI AND LEXINGTON RAILWAY 

COMPANY. 


Money. 


This day again came the parties herein, by their attorneys, also the 
jurors heretofore empanneled and sworn herein, but, the arguments of 
counsel not being finished, the court respited the Jury until to-mor- 
row morning at ten o’clock, to which time this cause is continued. 


And afterward, to wit, on the 11th day of February, in the year 
last aforesaid, an entry was made upon the journal of the court 
aforesaid in this cause, and which said entry upon which said journal 
so as aforesaid made is clothed in the words and figures as follows, 
to wit: 


Journal Entry W, 42. 


THE SWITZERLAND MARINE Ins. Co. 
} ve. . 3230 
Tue Loutsvitte, Cincinnati: AND Lexrneton Raiiway {~~ ’ 
COMPANY. 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empanneled and sworn herein, who, having heard the evi- 
dence, the arguments of counsel, and the charge of the court, do 

find the issues joined to be in favor of the plaintiff, and assess 
47 its damages by reason of the premises at the sum of forty- 

nine hundred fifty-five & 753; ($4,955.63) dollars, with in- 
terest from January Ist, 1881. Whereupon the jury was directed to 
retire to their room and answer in writing the questions submitted 
to them by the court. 


And afterward, to wit, on the 12th day of February, in the vear 
last aforesaid, an entry was made upon the journal of the court afore- 
said in this cause, and which said entry so as aforesaid, made is 
clothed in the words and figures as follows, to wit: 


| 


7 


a ili tnd camel ae 
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Journal Entry W, 44. 


Tue SwITzERLAND MARINE Ins. Co. ) 
me \ 323 
THE LOUISVILLE, CINCINNATI AND LEXINGTON RAILWAY 230. 
COMPANY. 


Money. 


_ This day again came the parties, by their attorneys, also the jurors 
heretofore empanneled and sworn herein, and returned to the court 
the written questions submitted to,them, with their answers thereto, 
as follows: 

Question first. What was the value of the contents of the trunk 
destroyed, after deducting salvage ? 

Answer. $4,955.63. 

Question 2nd. Did the checking agent have notice when hechecked 
the trunk that it contained jewelry or property other than the per- 
sonal baggage of Megrue? : 

Answer. No. 
48 If yea, was that notice conveyed by the appearance of the 
trunk or was it by any statement made to said agent? State 
which. 

(Juestion 3rd. At the time of the checking of said trunk and prior 
thereto was it the custom of the defendant to carry as baggage and 
without extra charge, excepting on account of extra weight, drum- 
mers’ trunks containing merchandize, knowing that they were drum- 
mers’ trunks and that they contained merchandize ? 

Answer. Yes. 

(Juestion 4th. Was the loss of said trunk occasioned by the gross 
negligence of the defendant ? 

Answer. Yes. 

Question 5th. Did the defendant exercise ordinary care as to the 
trunk which, with its contents, was lost—that is, such care as a pru- 
dent man would exercise in like circumstances with reference to his 
own property ¢ 

Answer. No. 


And afterward, to wit, on the day and year last aforesaid, came 
the said defendant herein aforesaid, by its said attorneys, and filed 
in the clerk’s office of the court aforesaid in this cause its certain 
motion, and which said motion so as aforesaid filed is clothed in the 
words and figures as follows, to wit: 
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Motion. 
United States Circuit Court, 8. D. of O., W. D. 


Tur SWITZERLAND MARINE Ins. Co. ) 
iat 2921) 
Us. Dev, 
Tue LovisvitLE & NASHVILLE R. R. Co. 


Motion for new trial and also to set aside 3rd, 4th, and 5th findings. 
’ = 


49 Now comes the defendant and moves the court to set aside 
the verdict heretofore obtained in the above cause and to 

grant a new trial for the followitig reasons, to wit : 
lst. The court erred in receiving evidence objected to by the de- 


fendant. 
2. The court erred in excluding evidence offered by the defend- 
ant. 


3rd. The verdict was against the weight of the evidence. 

ith. The verdict is not sustained by the evidence. 

5th. There is not sufficient evidence to sustain the 3rd, 4th, & 5th 
findings, as to each of which the defendant moves to set them aside. 

6th. The court erred in its general charge to the jury. 

7th. The court erred in refusing charges & qualifying charges 
offered by the defendant. 

LINCOLN, STEPHENS anp LINCOLN, 
Counsel for the Defendant. 


And afterward, to wit, on the 28th day of February, in the year 
last aforesaid, an entry was made upon the journal of the court afore- 
said in this cause, and which entry so as aforesaid made is clothed 
in the words and figures as follows, to wit: 


Journal Entry W, 79. 
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50 This cause came on to be heard on the motion of the de- 

fendant to set aside the verdict, and also to set aside the special 
findings of the jury, and was argued by counsel, and the court, being 
fully advised in the premises, do grant the said motion as to the 
finding No. 4 of gross negligence of the defendant and set the same 
aside, and do overrule the said motion as to the general verdict and 
the other special findings; to which overruling counsel for the de- 
fendant excepted, and the plaintiff excepted to the setting aside of 
special finding No. 4 as above. 
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And the eause coming on further for hearing upon the record and 
verdict, it is ordered and adjudged that the plaintiff recover of the 
defendant the sum of sixty-one hundred and seventy-two & Pots 
($6,172.24) dollars, with interest from February 3rd, 1885, and the 
costs, to be taxed by the clerk, to which the defendant excepted ; and 
the defendant in open court prayed for the allowance of a writ of 
error to the Supreme Court, which is allowed, and bond for costs is 
fixed at $500; and the court allows sixty days for the filing of bond 
for costs and a supersedeas bond, for which time execution is stayed. 


And afterward, to wit, on the 30th day of March, in the 

51 year last aforesaid, an entry was made upon the journal of 

the court aforesaid in this cause, and which said entry upon 

which said journal so as aforesaid made is clothed in the words and 
figures as fellows, to wit: 


Journal Entry W, 80. 


Tue SwITZERLAND MARINE Ins. Co. 
a ct . $290. 
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Money. 


In this case the court signs, seals, and allows a bill of exceptions, 
and orders it to be made a part of the record in the cause. 


And thereupon, to wit, on the day and vear last aforesaid, came 
the said defendant herein, by its attorneys aforesaid, and filed in 
the clerk’s office of the court aforesaid in this cause its certain bill 
of exceptions, and which said bill of exceptions so as aforesaid filed 
is clothed in the words and figures as follows, to wit: 


52 The United States Circuit Court, Southern District of Ohio, 


W. D. 


poration, PI, 


rs. 


THe SWITZERLAND MARINE INSURANCE ComPANY, a Cor- ) 
» No. 3230. 
Tue LovuisvIL_e, CINCINNATI AND LEXINGTON RAILROAD | 


Company, a Corporation, Defend’t. J 


Be it remembered that at this term of this court the plaintiff, to 
maintain the issue joined, offered in evidence the deposition of C. 
G. Megrue (a copy of which is hereto attached, marked Exhibit A, 
and made part hereof), and the defendant objected to the reading 
of so much of said deposition as is in the last half of the following 
sentence : 

“Tt was what was known as a jewelry trunk, and baggage men 

) , : : 
are usually able to judge of its contents from its shape and style. 
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And his objection was overruled and the whole sentence 
Do read; to which overruling of said objection counsel for the 
defendant excepted, and his exception was allowed. 

The plaintiff also offered a second deposition of said Megrue (a 
copy of which is hereto attached, marked Exhibit B,and made part 
hereof), and counsel for defendant objected to the question and an- 
swer, which are in the following words: 


“(. 6. State whether or not, upon these trips, before the loss of 
the jewelry, the trunk and valise mentioned were received and 
checked as baggage. 

A. They were.” 


And his objection was overruled; to which overruling said objec- 
tion counsel for the defendant excepted, and his exception was 
allowed. 

Counsel for defendant also objected to the following question and 
answer, on the ground that the witness had not shown sufficient 
knowledge to entitle him to prove a custom, having testified that 
his whole personal knowledge of the custom of the road prior to 

this transaction was his travelling over it three or four times, 
54 and that the question did not relate to jeweler’s trunks: 


“Q. State whether or not vou know anything touching the 
custom of the defendant at the time of and before that loss by fire 
as to the carrying of trunks of travelling salesmen as baggage ? 

A. It was their custom to check such trunks as ordinary bag- 


rey cre 
gage. 


The court overruled said objection; to which overruling counsel 
for defendant excepted, and his exception was allowed. 

The plaintiff also read the deposition of Abraham G. Schwab, 
which is hereto attached, marked Exhibit C, and made part hereof. 

The counsel for defendant objected to the last two sentences of the 
answer to the following question, the court overruled said objection, 
and the answer was read. 


The question and answer are as follows: 
“Q. Where and by whom are most or all of these jewelry-sample 
trunks made, and what similarity is there between them, and 
55 are they readily distinguishable from other trunks used by 
travelling salesmen ? 

A. Most of them are made by Crouch and Fitzgerald, of New 
York, and have been for several years; they are generally covered 
with black leather and bound heavily with iron, and they are gen- 
erally about the same size, or very near the same size. I should 
think they are readily distinguishable. If I should see a jewelry 
trunk [ could tell it at once.” : 


To which overruling of said objection counsel for defendant ex- 
cepted, and his exception was allowed. 

The plaintiff also read the following question and answer; to which 
question and the last sentence of the answer counsel for defendant 
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excepted, and his exception was allowed and made part of the 
record: 

“Q. Are they readily distinguishable from hardware travelling 
trunks? : 

A. I am not quite sure what a hardware trunk looks like. I 
couldn’t tell a hardware trunk if I should see it—that is, for sure. I 
don’t know in what shape trunk hardware men generally carry their 
samples, but I do know a jewelry trunk.” 


506 The witness was then asked: “Q. Do you know whether 
hardware trunks and jewelry trunks are alike or not?” 

To which he answered: “A. I don’t think they are. I believe a 
hardware trunk is a trank generally gotten up on cheaper principle 
than a jewelry trunk.” 

The witness was also asked this question: “Q. How familiar are 
the baggage and train men in the employ of the defendant with 
sample jewelry trunks, and state how you know that they had any 
knowledge of them, referring now to the date of December 10th, 
1880, and previously ? 

A. Well, I should think the baggage-master could tell a jewelry 
trunk at once; most baggage men knew my trunks, and knew there 
was jewelry in them.” 


To the reading of which question, and especially to the reading of 
the first part of the answer, the counsel for defendant objected. He 
made a special objection to the first sentence of the answer. The 

court overruled said objections, and the answer was read; to 
O7 which overruling said objection the counsel for defendant ex- 
cepted, and his exception was allowed. 

The witness was also asked the following question: “ Q. Please 
answer the last part of my question. 

A. The jewelry trunks are generally unusually heavy, and the 
baggage-master who would take hold of them would say: ‘ Hello, 
what you got in there, jewelry ?’ which I couldn’t deny if they would 
ask me that question.” 


To the reading of which question and part of the answer, begin- 
ning “and the baggage-master,” etc., the counsel for defendant ob- 
jected, which objection the court overruled; to which overruling 
counsel for defendant excepted, and his exception was allowed. 

Plaintiff also was asked the following question 

“(. State whether or not your sample trunks were received and 
checked as baggage by the defendant company always when you 
took them with you’? 

A. I always had them checked as baggage.” 

58 To which the defendant objected, and his objection was 
overruled; to which overruling counsel for defendant ex- 
cepted, and his exception was allowed. 

The plaintiff also put in evidence the deposition of one Duff, 
which is hereto attached, made part hereof, and marked Exhibit E. 

4—382 
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Counsel for defendant objected to the reading of the following: 

A. I think there were two or three—I am pretty certain—clothing 
trunks, sample trunks—two or three sample trunks. 

But the court overruled said objection and the testimony was 
read; to which overruling the counsel for defendant excepted, and 
his exception was allowed. 

The witness was further examined as follows: 

“What do you mean by a sample trunk ? 

A. They are extra heavy trunk- that traveling men have to pro- 
tect their goods and keep them from getting broke- and rough treat- 
ment. 

4. Are these sample trunks easily distinguished from the ord1- 
nary traveling trunks ? 

A. Yes, sir; I think they are always made a little heavier, 
59 and you can tell them unless there are some parties traveling 
that has made his trunks a little heavier to protect his goods.” 


Which evidence the counsel for defendant objected to, and his 
objection was overruled ; to which overruling exception was taken 
and allowed. 

The plaintiff also read in evidence the deposition of Griswold, 
which is hereto attached, marked Exhibit I’, and made part hereof. 
The witness was asked: 

“(. Do commercial travelers or drummers frequently or at all 
travel over that line of railway ?” 

To which and the answer thereto the counsel for defendant ob- 
jected, and the objection was overruled ; to which overruling of said 
objection by the court defendant’s counsel excepted, and his exXcep- 
tion was allowed. 

The witness answered, “ Yes.” 

The counsel for plaintiff also asked the witness if they were fre- 
quent customers of the road; to which question and the answer 
thereto the defendant's counsel objected, and the objection was over- 
ruled; to which overruling defendant’s counsel excepted, and his ex- 
ception was allowed. 

He answered, “ Yes.” 
60 The counsel for, plaintiff also asked : 

Q. Do you know the character of the trunks that are tisually 
carried by drummers ? 

A. Yes; I know the character of them. 

To which question and answer the defendant excepted, and his 
exception was allowed. 

He was also asked if he could tell them by the appearance. 

He answered, “ Yes, sir; by their general appearance.” ~* 

He was also asked, “Are they constructed differently from ordi- 
nary traveling trunks? 

A. Yes, sir.” 

He was then asked, “And by reason of their construction you 
could generally distinguish the drummers’ trunks? 
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He answered, “ Yes, sir; sometimes you could not, but as a gen- 
eral thing you could. They got to charging them for extra bag- 
gage, and then they would use the other kind of trunks to get out 


of paying for the extra baggage and beating the road. As a gen- 


eral thing, those that did not get onto that used the old stvle.” 


To each of which last four questions and their several answers 
counsel for defendant objected, and his objections were overruled : 
to which overruling said counsel excepted, and his exceptions were 

allowed. 
6] The portions of the deposition of Griswold which relate to 
finding the express messenger asleep were withdrawn by the 
plaintiff end not offered in evidence. 

Plaintiff also offered in evidence the deposition of one J. S. Mad- 
dux, which is hereto attached, marked Exhibit “J,” and made part 
hereof. 

It was admitted in the case that the Switzerland Ins. Co. had in- 
sured the property in question for Aiken, Lambert & Co., who were 
the owners thereof when destroyed, in the amount of $5,847.79, and 


) 


that they had paid the loss to the said Aiken, Lambert WX Co., who 
ussigned their claim to the plaintiff, and it was also admitted that 
the value of the goods destroyed Was $4,955.03 over and above the 
amount of remnants saved. 

And the plaintiff having rested in this case, the defendant offered 
In evidence the deposition of Mike Madden, which is hereto attached, 
marked Exhibit H. 


On cross-examination he was asked: 

Q. Have you not been in the habit of carrying on every trip or 
almost every trip more or less sample trunks ? 

A. Yes, sir; plenty of them. 


To which question and answer the counsel for defendant 

62 objected, and his objection was overruled. Counsel objected 

generally ana Spy cially because the question did not relate to 

such trunks as the salesmen handling jewelry generally carried; to 

which overruling as above counsel for defendant excepted, and his ex- 
veption was allowed. 

Defendant examined one Thomas Cook, and his testimony is 
hereto attached, marked Exhibit G. 

Defendants also offered the deposition of L. B. Garley, which is 
hereto attached, marked Exhibit [. 

The notice attached to the depositions were not read. The cer- 
tificates of notaries, being regular, were not read in evidence and 
form no part of this bill of exceptions, and it is agreed by counsel 
shall not be copied into the reeord. 

This being all the evidence in the case, and the counsel for the 
defendant asked the court to charge the jury that— 

“The verdict of the jury must be for the defendants on the ground 
that there is not sufficient evidence to sustain a verdict for the 
plaintiff.” 
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Which charge the court overruled ; to which overruling counsel 

for the defendants excepted, and his exceptions were allowed. 

63 And the counsel for the defendant also asked the court to 
charge the jury— 

1. If Megrue had no interest in the goods in question at the time 
they were delivered to the man checking the baggage or at the time 
of the loss, the plaintiff cannot recover. 

Which charge the court refused to give; to which refusal counsel 
for the defendant excepted, and his exception was allowed. 

The counsel for the defendant also asked the court to charge the 
jury— 

“2. If the agent of the railroad company who checked the trunk 
had no notice at the time it was checked that it contained jewelry 
and not baggage, then the plaintiff cannot recover.” 

Which charge the court refused to give as asked, but qualified the 
same by charging that the defendant in such case would only be 
liable for gross neglect; to which refusal to give such charge as asked 
and to the qualifying the same counsel for the defendant excepted, 
and his exception was allowed. 

The counsel for the defendant also asked the court to charge the 

jury— 
64 “3. If the trunk containing the jewelry was fit and proper 
for the carriage of baggage and such a trunk as baggage was 
sometimes carried in, and it was shipped as ordinary baggage and 
no notice was given that it contained anything else, then the plain- 
tiff cannot recover.” 

Which charge the court refused to give as asked, but qualified 
the same by adding that the defendants would in such case only be 
liable for gross negligence; to which refusal to charge as asked the 
counsel for the defendant excepted, and his exception was allowed. 

And the counsel for the defendant asked the court to charge the 
jury— 

“4. If the trunk in question was one fit for the carriage of ordi- 
nary baggage, and such a one as travelers sometimes carried their 
ordinary baggage in, then the fact that the checking agent knew 
that is was a trunk such as traveling salesmen ordinarily carried 
their goods in would not entitle the plaintiff to recoverif it was 
delivered by Megrue to the checking agent as ordinary baggage and 

was so checked by the said agent.” 
65 Which charge the court refused to give as asked, but gave 
it by inserting the word “mere” between the words “the” 
and “fact” in the sentence, “ then the ‘ mere’ fact that the checking 
agent knew,” etc.; to which refusal to give the charge as asked and 
to the giving the same by such insertion counsel for defendant ex- 


cepted, and his exception was allowed. . 
The counsel for the defendant also asked the court to charge the 
jury— 


6. If itappear that the trunk in question was checked at the 
hotel where Megrue was stopping, that it was checked for him as 
ordinary baggage, and that he represents it as such and gave no 
notice that any one but himself was interested in it, or of what the 
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trunk contained, and that there is no evidence whether traveling 
salesmen sell their own goods or those of other parties, and if he 
made no contract as to its carriage but such as might be implied 
from his purchase of a first-class passenger ticket, and paid nothing 
for its carriage as merchandise, or especially for the carriage of the 
baggage, and if the said Megrue had no interest in the goods 
66 at the time or when they were lost, then the plaintiff cannot 
recover in this suit. 

Which charge the court refused to give; to which refusal to 
charge as asked the counsel for the defendant excepted, and his ex- 
ception was allowed. 

And the counsel for the defendant asked the court to charge the 
jury— 

7. If the Adams Express Company had an express agent placed 
upon the car by order of this court, and he oecupied one end of the 
car for his express goods, over which end the baggage-master of the 
defendant had no control; and if the fire originated in that part of 
the car and from his fault, and did not originate in the baggage end 
of the car, over which the said baggage-master had charge, and if 
the baggage-master, at the time the fire originated, was attending to 
his duties upon the train, then the fire and loss cannot be attributed 
to him or the defendants. 

Which charge the court refused to give; to which refusal the 
counsel for the defendant excepted, and his exception was al- 

lowed. 3 
67 The counsel for the defendants also asked the court to 
charge the jury— 

“8. The question in this case is not what ordinary traveling sales- 
men usually do or what style of trunks they usually have or what 
contracts they usually make with the railroad companies transport- 
ing their trunks, but what was the character of the trunk in ques- 
tion and what took place between Megrue and these defendants or 
their agents, and the burden of proof is upon the plaintiffs to show 
that the defendants knew what the trunk in question contained, and 
after such knowledge agreed to carrv it without further compensa- 
tion than was embraced in the ordinary fare paid by Megrue.” 

Which charge the court refused to give as asked, but gave the 
same and added thereto that they must have had knowledge or notice 
that the trunks contained something else than baggage; to which 
refusal to give such charge as asked the counsel for the defendant 
excepted, and his exceptions were allowed. 

The counsel for the defendants also asked the court to charge the 

jury— 
68 10. “If it appears that the trunk in question was delivered 

to one of the persons accompanying the baggage wagon at 
the hotel by one Megrue, who had purchased a passenger ticket for 
that train. and that he had a valise, which he owned and which did 
contain his personal baggage; that the trunk in question contained 
no personal baggage, and that he had no interest therein, but that 
it was checked with said personal baggage, without any other com- 
pensation or consideration than the purchase of said ticket, then, 
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before the plaintiffs can recover in this action for the loss of said 
trunk, they must show that the party checking such trunk had au- 
thority from the company to bind the company for its carriage from 
a third person, not a passenger, without other compensation than 
his ticket, and that he did, with that understanding and having 
knowledge of the contents and ownership of said trunk, agree to 
earry and deliver it.” 

Which charge the court refused to give; to which refusal the 

counsel for defendants excepted,and his exception was allowed. 
69 And the counsel for the defendant asked the court to charge 
the jury: 

11. The defendants, without waiving their foregoing charges, ask 
the court to charge the jury that the burden is upon the plaintiffs to 
show that the loss was due to the gross neglect of duty of .the bag- 
gage-master or of some or of some other officer of the defendants on 
the train, either in causing the fire or in their efforts to save the 
baggage during the fire. 

To which the court refused to give as asked, but qualified the 
same by the general charge; to which refusal the counsel for the 
defendants excepted, and his exception was allowed. 

The counsel for the defendant also asked the court to charge the 
jury: 

12. That gross fault or neglect is the want of all the least care, 


and involves the idea of some recklessness or gross disregard of 


duty. 

‘Vhich charge the court refused to give; to which refusal the 
counsel for the defendants excepted, and his exception was allowed. 

And the counsel for defendants asked the court to charge the 

jury: 
70 13. If the person checking the trunk of Megrue was an 

employee of the omnibus company and was sent with their 
baggage wagon to collect baggage of passengers and check it at the 
hotel, and was for that purpose entrusted with cheeks by the rail- 
road company, then, unless there is some proof that he also had au- 
thority to check merchandise as baggage free of extra charge or to 
bind these defendants by a contract to carry such, these plaintiffs 
cannot recover in this action. 

Which charge the court refused to’ give; to which refusal counsel 
for defendant excepted,and his exception was allowed. 

And the counsel for the defendant asked the court to charge the 
jury: 

14. The verdict of the jury must be for the defendants on the 
ground that there is not sufficient evidence to sustain a verdict for 
the plaintiffs. 

Which charge the court refused to give; to which refusal defend- 

ant’s counsel excepted, and his exception was allowed. 
71 And the court gave the following general charge, and at 
the end thereof submitted to the jury five questions for them 
to answer; which charge and questions are in the words and figures 
following: 
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Charge to Jury. 
SAGE, J.: 

GENTLEMEN OF THE Jury: This action is brought to recover the 
value of the contents of a sample trunk which was destroyed by fire 
in a baggage car of defendant’s passenger train, while in course of 
transportation from Cincinnati to Louisville, on the tenth day of 
December, 1880. : 

It is alleged by the plaintiff and admitted by the defendant that 
on that date C. G. Megrue, a travelling agent for the firm of Aiken, 
Lambert & Co., of the city of New York, became a passenger on one 

of the trains of defendant at Cincinnati, O., bound for Louis- 
72° ville, in the State of Kentucky; that defendant was at that 

date a common carrier of passengers, baggage, and mer- 
chandize; that said Megrue had purchased a first-class ticket from 
Cincinnati to Louisville, entitling him to ride upon said trains and 
to have the just amount of baggage incident to his trip as such pas- 
senger. 

Plaintiff also alleges that just previous to boarding said train 
said Magrue delivered to the defendant as such common carrier a 
trunk containing, “ among other baggage,” a large and valuable col- 
lection of watches and jewelry, particularly described in exhibits at- 
tached to and made part of the petition, and which were used as 
samples in his trade and the property of Aiken, Lambert & Co., con- 
tained in what is known and recognized as a sample trunk, and that 
the defendant took the same into its possession and checked it as 
the baggage of said Megrue and agreed to carry it safely te Louis- 
ville, and there deliver it to him within a reasonable time. 

Plaintiff further alleges that the defendant, disregarding 
o its duty in that regard, never delivered said trunk or its con- 
tents or any part thereof in accordance with its said contract, 
but,on the contrary, that said baggage car and its contents were, on 
the 11th of December, 1880, destroyed by fire, which occurred through 
the negligent piling of combustible substances around the stove in 
said car and in the negligent keeping of said fire in said stove by 
the defendant and through the neglect of effurts to extinguish said 
fire. 

The defendant admits that Megrue just previous to boarding the 
train shipped a trunk, but not a large one, as baggage, but defend- 
ant says that its agents had no knowledge of the contents of the 
trunk, and that they supposed that said trunk contained the per- 
sonal baggage or effects of said Megrue, but defendant denies that 
it had knowledge that said trunk was one of such trunks as are used 
for samples in the jewelry trade. 

The defendant also admits that the trunk so shipped and snpposed 

by its agents to contain baggage was received from Megrue 
74 and checked as his baggage, and that the defendant under- 

took to carry the same, supposing it to be baggage, to Louis- 
ville: also the burning of the baggage car and the damage by fire 
thereby to said trunk and contents, but defendant denies their total 
destruction, and denies the allegations of negligence made by 
plaintiff. 


‘ 
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The plaintiff alleges that the value of said goods so consumed 


was $9,977.43, and that the plaintiff was engaged in the business of 
fire and marine insurance, and, by a policy in force at the time of 


the loss, had insured the said Aiken, Lambert & Co. against loss by 
fire to said goods, and upon proof of loss paid to said firm the sum 
of $5,847.79 as the amount of said loss: also that according to the 
terms of said policy they were, upon such payment, subrogated to 
all plaintiff’s claims against the defendant, and that said claim has 
been assigned to them by said Aiken, Lambert & Co.; wherefore 
plaintiff prays judgment against the defendant for $5,847.79, with 
interest from January 1, 1551. 
All these allegations are denied by the defendant. 

70 The allegations of the petition not controverted by the 

answer are, for the purposes of the trial, to be taken as true, 
and therefore to be so considered by you. They are not in issue 
and require no evidence to support them. 

if you find from the evidence that the contents of the lost trunk 
were the property of Aiken, Lambert & Co.; that the plaintiff had 
insured them against the loss of the same by fire, and that after the 
loss plaintiffs paid the insurance and took an assignment of Aiken, 
Lambert & Co.’s claim against the defendant, I charge you that 
plaintiff, to the extent of the sum paid under the policy, succeeded 
to whatever rights Aiken, Lambert & Co. had, by reason of the loss, 
against the defendant. 

When a railroad company issues a passenger ticket 1t thereby con- 
tracts not only to carry the passenger to the station named in the 
ticket, but also to transport his baggage. By “ baggage” you are to 
understand such articles of personal convenience or necessity as are 

usually carried by passengers for their personal use, as wear- 
6 ing apparel, @ woman’s jewelry, money for, travelling ex- 

penses and personal use to an amount not exceeding what a 
prudent and reasonable person would deem proper and necessary 
for that purpose, «ce. 

I need not specify more particularly ; but baggage does not include 
articles of merchandize intended for sale or for use as samples and 
not designed for the use of the passenger, and if the passenger has 
such articles checked and received by the carrier as baggage the 
carrier will not be liable for them if lost or Injured, unless, having 
been informed of their true character or knowing or being presumed 
to know from the circumstances that, though being carried by the 
passenger as baggage, they consist of merchandize, he accepts them 
for carriage or unless there be an established custom or usage on the 
part of the carrier to carry merchandize or samples belonging to 
passengers and packed in trunks or valises or bundles as baggage, 
and unless, also, the property is destroyed by reason of such) neglh- 
gence on the part of the carrier as I shall refer toin the further 
progress of the charge. In this case it is admitted that the lost 
trunk contained only watches, jewelry, and gold pens. ‘These 
articles were not baggage, and the defendant is not liable for their 
loss until it is established, by a preponderance of the evidence in 
this case, that defendant received and checked the trunk having been 
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informed what its contents were or, second, knew or is presumed to 
have known from the circumstances that the contents of the trunk 
were merchandize or, third, that it was the established custom or 
usage of the defendant to receive and transport as baggage trunks 
containing merchandize or unless the trunk was lost by the gross 
negligence of the defendant, as hereafter defined. 

[ will explain what i mean by presumption from circumstances. 
If the trank was such a trunk as was used only for carrying samples 
of jewelry and not for travellers’ personal baggage, and the testimony 

satisfies you that the agent or agents of the company who re- 
78 ceived and checked it knew, from its construction or appear- 

ance, or would have known if they had looked at it, that it 
was a Jewelry trunk, used only for carrying samples of jewelry and 
not for baggage, then it is a fair presumption that the company 
waived objections and received and undertook to ‘arry the trunk 
and its contents as baggage. I say that the company waived, because 
the authority of the agent to check the trunk and represent the 
company is admitted by the answer. The plea is that their agents 
received the trunk and checked it without knowledge of its con- 
tents and supposing that it contained the personal baggage or effects 
of Megrue, and the defendant denies that it had knowledge that 
the trunk was one of such trunks as were used for samples in the 
jewelry trade. 

If you find from the testimony that sach trunks were in use also 
by travellers for the carriage of baggage only it will be your duty to 
consider whether such use was, if not general, at least to such an 
extent as would naturally lead the agent of the company to suppose 


Some) 


that this trunk contained baggage. If the use of such trunks 
ky by travellers for ordinary baggage was only exceptional the 


presumption that it was a sample trunk and that it contained 


jewelry and not baggage would not be much affected, if at all, other- 


wise, if they were frequently in use for the carriage of baggage. ‘The 
question Is, after all, whether the trunk itself, by its appearance, 
would naturally suggest to the agent that it contained samples or 
jewelry. If you find from the testimony, under the instructions 
already given, that the trunk and contents were offered to the de- 
fendant and received and checked by the defendant as baggage and 
not as jewelry, the defendant supposing and having a right to sup- 
pose that the trunk contained baggage only, and the custom or usage 
already referred to is not established by testimony, the defendant is 
not liable for its loss unless the defendant was guilty of gross negli- 
gence. I use the expression “gross negligence” for convenience, but 
will explain what is meant by it. If the trunk was imposed upon the 

company and received by itasa trunk containing only personal 
SO baggage, as above stated, Megrue was guilty of a fraud upon 

the company, and the company was under no obligation with 
regard to it excepting that, having received the trunk without, so 
far as the evidence shows, question or objection, it was not at liberty 
to neglect any and all care of it and suffer it to be lost or destroyed 
by carelessness or reckless inattention, but the company would not 
be bound in that case to exercise ordinary care—that is, such care 
o—352 
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as a prudent man is accustomed to exereise in his own affairs. For 
illustration in that case and as to that trunk, the company was 
under no obligation to Megrue or to Aiken, Lambert & Co. to keep a 
baggage-master or other employe iD the baggage ear to guard agalust 
the possible, but not the probable, damage from fire originating 
erthr I’ n) the baggage compartment or in any other compartment ol 
the baggage car or in the express or in the mail car. When the fire 

broke out 1t was the right of the company in that case to 
8] save, first, 1f necessary, the baggage, In respect to which it was 

an insurer: but. on the other hand, the defendant would not 
be excused if by its employés it left the car unattended when 
damage from fire was apparent, nor if, when the fire was under 
way, if left this trunk without making any effort to save it. 

The duty of the company to the passengers was to have the train 
fully manned so that the trainmen and the baggage -master and the 
ehgihneer and fireman could be at their respective posts of duty “il 
all times, excepting, of course, when an extraordinary emergency, as 
the burning of a ear, might occur; but this rule would not apply in 
favor of one who had fraudulently indueed the company to tuke 
merchandize is baggage under the circumstances stat d above. le 
must prove, upon a claim for loss, the kind and degree of negligence 
referred to In explaining what is meant by gross negligence. 

| have referred to custom or usage as affecting the liability of the 


defendant. The burden of proving that it was the custom of 


] 
a 


$2 ithe defendant to carry as baggage and not as freight sample 

trunks containing merchandize is upon the plaintiff, and the 
evidence should establish that the custom included the carriage, as 
baggage, of jewelry-sample trunks, for the defendant might well 
say “we will carry samples of clothing or of notions, but we will 
not carry as baggage the more expensive merchandize—jewelry.” 


The reason why, if the custom be proven, it affects the lability of 


the defendant is this: The rule making it the duty of the carrier to 
transport with the passenger only his personal baggage is for the 
protection of the carrier. If, therefore, the carrier cho-ses to walve 
that limitation and to accept and treat as baggage samples of mer- 
chandize it may do so, and if it do so it is liable for the samples as 
if they were baggage, and this waiver may be evidenced, not only by 
proof of waiver in the particular case, but by proof that the carrier 
has by its custom or usage established that waiver as a general 
waiver applicable to the general travelling public or to a par- 
83 ticular class of travellers, as drummers—that is, men whose 
business it Is to solicit custom and who generally sell by 
sample; but the evidence must be such as to satisfy you that there 
was such a custom or usage recognized and practiced by the de- 
fendant. ’ 

[t is not sufficient to prove that the defendant sometimes did so. 
L;vidence of particular instances is not necessarily evidence of 
custom, although it may tend to prove custom. It must appear 
from the evidence that it was the habit—the general practice—of the 
defendant to receive and transport as baggage trunks containing 


merchandize, knowing them to be such, and not charging for them 
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as freight, excepting for extra weight, but I think and so charge you 
that if the evidence establishes to your satisfaction that the defend- 
ant was in the habit of receiving, and it was its custom to receive 
and check, trunks containing nierchandize and transport them in 


its baggage cars it devolves upon the defendant to prove that it re- 
ceived extra compensation therefor, because that is a fact 

84 peculiarly within the knowledge of the defendant. 
I think proof of the fact that a railway carrier habitually 
receives and checks and transports in its baggage cars trunks known 


by it to contain merchandize makes out a prima facie proof of cus- 
tom, and that if the carrier relies upon the fact that it in fact carries 
them as freight for hire it must establish that fact by evidence. 

It appears from the evidence, and about this there is no contro- 
versy, that the contents of the lost trunk were the property of Aiken, 
Lambert & Co., whose travelling salesman Megrue was. 

lt is also in evidence, and the fact is not in dispute, that the 
plaintiff paid Aiken, Lambert & Co. $5,847.79 insurance on account 
of the loss. It follows that the plaintiff is rightly the plaintiff in this 
action, subject to all the defenses which might have been made toan 
action by Megrue had be been the owner of the contents of the lost 
trunk and had brought suit. It is not material that the jewelry and 

other contents of the trunk were not the property of Megrue, 
SO but were the property of his principals or employés. 

The plaintiff, if you find in favor of the plaintiff, is entitled 
to recover the value of the contents of the lost trunk to the extent of 
the insurance paid to Aiken, Lambert & Co., less the salvage, which 
was $892.16—that is (if vou find the value as claimed in the amended 
petition), the amount of insurance paid, which was $5,847.49, less 
$592.16, being $4,955.05. 

lf you find that the trunk was received and checked under the 
custom, as alleged, as baggage; or, without respect to the custom, that 
the defendant, knowing or, under the circumstances, presumed to 
know, that it contained merchandize, received it and checked it and 
carried it as baggage, you will add interest to the amount found from 
January 1, 1881, to February 3, 1885, the first day of this term. 

[f you find that the defendant received the trunk as baggage, be- 

lieving that it contained personal baggage only, and you find 
S6 against the alleged custom, and nevertheless find that the 

trunk was lost by the gross negligence of the defendant, as 
explained above, your verdict will be for the plaintiff for the amount 
of the loss, and you will be at liberty to add interest as above, but 
you are not bound to do so. 

If you find for the defendant your verdict will be a general one 
for the defendant. Your findings must be based exclusively upon 
the evidence and under the instructions given you in this charge. 

Some appeals have been made to you against your possible preju- 
dice. It is not necessary, gentlemen, to remind you that you are 
under the obligation of a solemn oath to try this case and a true 
verdict render according to the law and the evidence, and I need 
not say that the duty of court and jury to deal fairly, justly, and im- 
partially with the parties in the case is of infinitely greater impor- 
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tance than the success of either litigant, for the surest safeguard of 
the nation and of its citizens is the due administration of 
87 law. Without that everything is at risk. 

It is not the custom in this court to send the de positions 
with the jury to the jury-room, but if the jury wish they can call 
for them and they will be sent. 

There are some special charges asked for, which I will read, al- 
though they are covered by the general charge. The first is— 

‘That before the defendant can be bound by any custom of re- 
ceiving merchandize as baggage, the plaintiff must fully satisfy the 
jury by a preponderance of testimony that such custom was known 
to the defendant and their contract was made with reference thereto, 
and it must also be proved that such custom was the general, unl- 
form, and notorious practice of this defendant. 

“That a custom or usage affecting a large trade that extends 
throughout the country and very many persons cannot be proved 
by one or two witnesses testifying to their own practice simply. ‘The 

custom must be that of this defendant.” It must be the gen- 

88 eral custom, not applying to one or two persons, but app lying 

either to this class of travellers known as drummers, or, in 

other words, as commercial travellers—the old designation—or ap- 

plying to the general public. It is enough if itapplies todrummers. 

It is not necessary that the custom should be proven to apply to any- 
bodv else. 

‘If the agent of the railroad company who checked the trunk had 
no notice at the time it was checked that it contained jewelry and 
not baggage, then the plaintiff cannot recover.” 

That I will not give in that precise form... I say that if he had 
no notice, and by notice 1s not meant spoken notice necessarily—it 
is not limited to that—if he had no notice, either by word of mouth 
or by the appearance of the trunk, that this was jewelry and not 
baggage, and if there was no such custom as has been alleged, then 
the plaintiff cannot recover, excepting upou proof of gross negligence 
such as I have stated. As I have said, if the defendant takes this 

property without inquiry and checks it, although it may not 
89 be liable as an insurer by reason of the fact that it contains 

merchandize and not baggage, still there is a measure of 
liability, and that measure is to be fixed by ascertaining whether 
the company has been guilty of gross negligence, as I have said in 
the general charge. 

“If the trunk containing the jewelry was fit and proper for the 
carriage of baggage and such a trunk as baggage was sometimes 
carried in, and it was shipped as ordinary baggage and no notice 
was given that 1t contained anything else, then the plaintiff cannot 
recover. That depends upon the qualifications which I have 
already stated. 

If the custom existed it makes no difference what the ap pea urance 
of the trunk was. If it was packed in an ordinary trunk, without 
any indication that it was a sample trunk, and it was the custom to 
‘arry for drummers or for the public sample trunks containing 
merchandize, then the company is liable for it as it would be for 
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baggage, because tle obligation to indicate in any way that 
90 it was jewelry or merchandize was no longer resting upon 

the passenger. The company had established by its practice 
the custom,and the appearance of the trunk didn’t make any differ- 
ence. These trunks were all carried in one car and all received the 
same care, and the company was under precisely the same degree 
of liability, in case the custom existed, whether the trunk contained 
merely clothing or whether it contained also merchandize. 

Mr. Lincoun: That depends upon the custom, however. 

The Court: Of course. “ If the trunk in question was one fit for 
the carriage of ordinary baggage, such an one as travellers some- 
times carry their ordinary baggage in,then the mere fact the check- 
ing agent knew it was a trunk such as travelling salesmen ordi- 
narily carry their goods in would not entitle the plaintiff to recover, 
if it was delivered by Megrue to the checking agent as ordinary 

baggage and was so checked by the said agent.” 
91 That is subject to the instructions I ‘have already given 
you with reference to the custom and with reference to the 
knowledge of the company to be derived from the inspection of the 
agent as to the character of the baggage from its appearance, and 
also subject to the instructions | have given you regarding negli- 
gence. Those always apply. 

“Tf the trunk contained nothing but watches, gold pencils, and 
jewelry carried for sale, and not wearing apparel, or such things as 
were carried for the personal comfort of Megrue on his journey, then 
it was not embraced within his ticket, and the purchase of the ticket 
jinposed no liability to carry it upon the defendant.” 

-] will submit to you five questions, asking you to answer them in 
writing, putting the answer under each question: 

First. “ What was the value of the contents of the trunk after de- 
ducting salvage?” Now, I may fairly say to you, gentlemen, that 
the evidence, if you believe it, discloses that the value of the trunk 
was, as stated in the petition, fifty-nine hundred and odd aol- 
lars and the amount of the salvage is disclosed in the depo- 
sition of one of the witnesses; the amount of insurance paid 
was fifty-eight hundred and something. I think I may say to the 
jury that they would be justified in finding the value as stated. 

Second. “ Did the checking agent have notice when he checked 
the trunk that it contained jewelry or property other than the per- 
sohal baggage of Megrue; if yea, was that notice conveyed by the 
appearance of the trunk or was it by any statement made to such 
agent? State which.” ‘Touching the second branch of this ques- 
tion, I cannot remember that there 1s a syllable of testimony in the 
case directly that anybody said anything to the agent who checked 
the trunk, but it is for you to determine that. 

Third. “At the time of the checking of said trunk and prior 
thereto, was it the custom of the defendant—lI use the word ‘ cus- 
tom’ as defined in the charge—to carry as baggage and without 
extra charge, except on account of extra weight, drummers’ trunks 

containing merchandize, knowing that they were drummers’ 
93 trunks and that they contained merchandize?” As I have 
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instructed you in the general charge, if you find from the evi- 
dence that it was the custom to carry these trunks in the baggage 
car for passengers, the presumption is that they were carried with- 
out extra charge, because it devolves upon the defendant to prove 
that extra compensation was paid if it was paid. 

Fourth. “.Was the loss of said trunk occasioned by the gross neg- 
ligence of said defendant?” I use the term “ gross negligence . 
there to express the kind of negligence that I have defined in the 


general charge. 


Mr. Lixncotn: There is one thing with reference to the verdict. If 


they find a general verdict for the plaintiff the amount would not 
necessarily be the sum which they consider the value of the trunk, 
because they would necessarily have to add interest in the one case 
and in the other would have the right to do it. 

Court: The reason why the amount of the insurance paid limits 

the amount of the recovery is this—that is, if the plaintiff is 
O4 entitled to recover at all: The insurer is subrogated by the 

law to the claim of the assured or he takes an assignment of 
his claim as an indemnity, and therefore all that he can make out 
of it—all that he is entitled to recover—is enough to make him 
whole; and therefore if the plaintiff is entitled to recover at all it is 
entitled to recover only up to the amount of’ the insurance that it 
has paid. Ifthe value of the property is less than that, of course 
the plaintiff only recovers the amount of the insurance. 

Mr. Lincotn: But he may recover the value of the property and 
interest upon it. 

Court: In case the property was knowingly received and trans- 
ported as baggage he is entitled, as matter of law, to interest; in 
case it was imposed upon the company by fraud, as I have indi- 
cated, and lost by such negligence as I have defined, then they are 
entitled to recover the value up to the amount of the insurance, 
and you may give interest. 1 understand there is no objection LO 

that. 
95 Mr. Lincotn: If there is any recovery at all. 


The following special charges asked for by the defendants were 
refused : 

First. If Megrue had no interest in the goods in question at the 
time they were delivered to the’ man checking the baggage or at the 
time of the loss, the plaintiff cannot recover. 

Second. If the agent of the railroad company who checked the 
trunk had no notice at the time it was checked that it contained 
jewelry and not baggage, then the plaintiff cannot recover. 

Third. If it appear that the trunk in question was checked at the 
hotel where Megrue was stopping,. that it was checked for him as 
ordinary baggage, and that he represented it as such and gavé no 
notice that any one else but himself was interested in it or of what 

the trunk contained, and if there is no evidence whether travel- 
9G Ing salesmen sel] the ir OWT) goods or those of other parties, 
and if he made no contract for its carriage but such as might 
be implied from his purchase of a first-class passenger’s ticket, and 
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paid nothing for its carriage as merchandize, or especially for the 
carriage of the baggage, and if the said Megrue had no interest in 
the goods at the time or when they were lost, then the plaintiff can- 
not recover in this suit. 

Fourth. If the Adams Express Company had an express agent 
placed upon the car by order of the court and he occupied one end 
of the car for his express goods, over which end the baggage-master 
of the defendants had no control, and if the fire originated in that 
part of the car and from his fault, and did not originate in the bag- 
gage end of the car, over which the said baggage-master had charge; 
and if he, at the time the fire originated, was attending to his duties 
upon the train, then the fire loss cannot be attributed to him or the 
defendants. 

Fifth. The question in this case is not what ordinary travelling 

salesmen usually do or what stvle of trunks they usuall y 
97 have or what contracts they usually make with the railroad 

companies transporting their trunks, but what was the char- 
acter of the trunk in question and what took place between Megrue 
and these defendants or their agents, and the burden of proof is 
upon the plaintiffs to show that the defendants knew what the trunk 
in question contained, and after such knowledge agreed to carry it 
without further compensation than was embraced in the ordinary 
fare paid by Megrue. 

Sixth. If it appears that the trunk in question was deliverd to one 
of the persons accompanying the baggage wagon at the hotel by one 
Megrue, who had purchased a passenger ticket for that train, and 
that he had a valise which he owned and which did contain his per- 
sonal baggage; that ‘the trunk in question contained no personal 
baggage, and that he had no interest therein, but that 1t was checked 
with said personal baggage without any other compensation or con- 
sideration than the purchase of said ticket, then, before the plain- 

tiffs can recover in this action for the loss of said trunk, they 
98 must show that the party checking such trunk had authority 
from the company to bind the company for its carriage for a 
third person—not a passenger—without other compensation: than 
his ticket, and that he did it with that understanding and, having 
knowledge of the contents and ownership of said trunks, agree- to 
carry and deliver it. 
99 And counsel for defendants excepted to the following part 
thereof: “ Unless having been informed of their true charac- 
ter or knowing or being presumed to know from the circumstances 
that, though being carried by the passenger as baggage, they consist 
of merchandise he accepts them for carriage, or unless there be an 
established custom or usage on the part of the carried to carry mer- 
chandise of samples belonging to passenger and packed in trunks 
or valises or bundles as baggage, and unless, also, the property is 
destroyed by reason of such negligenee on the part of the carried as 
I shall refer to in the further progess of the charge.” 

And his exception was allowed. 

And the counsel for defendants also excepted to so much of the 
said charge as is in these words: 
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“Or is presumed to have known from the circumstances that the 
contents of the trunk were merchandise; or, third, that it was the 
established custom or usage of the defendant to receive and 
100. transport as baggage trunks containing merchandise, or 
unless the trunk was lost by the negligence of the defendant, 
as hereafter detined.” 
And his exception was allowed. 
Counsel for defendant also except d to such as relates to the pre- 
sumption as to a travelers trunk, an his exception was allowed. i , 
Also that part thereof relating to gross n eligence. 
Also eNX ce pote d ice the follow Ing : 
*“ But | think and so charge: you that if the evidence establishes 
to your satisfaction that the def ndant was In the habit of recelving, 
and it was its eustom to receive and check, trunks containing mer- 
chandise and transport them in its baggage cars it devolves upon 
the defendant to prove that it received extra compensation therefor, 
because that is a fact peculiarly within the knowledge of the de- 
fendant.” ! 
Also to sO much thereof ais Is in the following words: 
“| think proof of the fact that a railway currier habitually re- 
ceives and cheeks and transports in its baggage cars trunks 


LO] known by it to contain merchandise makes out a prima facie 


proof of custom, and that if the carrier relies upon the fact 
that it in fact earries them as freight for hire it must establish 
that fact by evidence.” 

And his exceptions were allowed. ; 

Counsel also excepted to the following : 

“It is not material that the jewelry and other contents of the 
trunk were not the property of Megrue, but were the property of his 
principals or employ rs.” 

And his exception was allowed. 

And the counsel for le fen lants also CA CE pted to so much as Fe- 
lated to the hability of the defendant in carrying drummers’ trunks 
1 the ceneral charge, and his exceptions were allowed, 

And the counsel for defen lants also excepted to the charge given 
by the court In relation to proof of the custom to carry baggage 
without charge, aud that it was enough to find that thev were accus- 
tomed to carry merchandise as baggage, and as to the presumption 

that they were to carry without, and as to its being the duty 
102. of the company that extra compensation was paid, and ex- 
ceptions were allowed, 

And the jury having found a verdict for the plaintiff, the defend- 
ants moved the court to set aside the same, and especially to set aside 
the finding No. 4, as to vross neglect, and the court did overrule 
the motion to set aside the verdict, but did grant the same as to the 
said finding of gross neglect and set the same aside. 


In testimony whereof the judge trving said cause hereunto sets 
his hand and seal and orders this bill of exceptions to be made part 
of the record. 


GEORGE R. SAGE, [seac.] 
U.S. Distriet Judge Southern District 
of Ohio, Sitting as Circuit Judge. 
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103. THe Switzertanp MARINE INSURANCE Com- 
PANY, a Corporation, Plaintiff, 
Us. > Case No. 3230. 
THe LoviIsvitie, CINCINNATI AND Lextnaton R. R. | 
CoMPANY, a Corporation, Defendant. J 


Pending in the circuit court of the United States, S. D. O. 


The above-named defendant will take notice that on Wednesday, 
the Ist day of March, A. D. 1882, the plaintiff above named will 
take the depositions of C. G. Megrue, Jr., to be used as evidence in 
the trial of the above cause, at the office of Ramsey, Matthews «& 
Matthews, northeast corner of 4th and Vine streets, in the city of 
Cincinnati, in the county of Hamilton, in the State of Ohio, between 
the hours of eight o'clock a. m. and six o’clock p. m. of said day, and 
that the taking of the same will be adjourned from day to day be- 
twee: the same hours until they are completed. 

RAMSEY, MATTHEWS & MATTHEWS, 
LONCOLN, STEPHENS & SLATTY, 
Attorneys for Plaintiff. 


Service of the above notice is acknowledged and proof of the offi- 
cial character of the officer before whom the said depositions may be 
taken is, by agreement, waived; also all exceptions as to time. 

Done this — day of , 1d—. 


[| Endorsed. | 


We accept notice, but prefer thereby very much of it can be ar- 
ranged. 


CHAS. H. STEPHENS. 


104 ExHIsit A. 


Depositions of sundry witnesses taken before me, W. H. Miner, a 
notary public within and for the county of Hamilton, in the State 
of Ohio, pursuant to the annexed notice, and at the time and place 
therein specified, to be read in evidence on behalf of the plaintiff, in 
which The Switzerland Marine Insurance Company is plaintiff and 
The Louisville, Cincinnati and Lexington Railroad Company is de- 
fendant, C. B. Matthews, Esq., being present on behalf of the plain- 
tiff, and John A. Slattery on behalf of defendant. 


C. G. Meerve, Jr., of lawful age, being by me first duly cautioned 
and solemnly sworn, deposes and says as follows: 


Direct examination by Mr. MaTrHews: 


Int. 1. State your name, age, residence, and occupation. 

Ans. C. G. Megrue, Jr.; aged 27 years; residence, New York city ; 
occupation, travelling salesman. 
6—382 
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Int. 2. Please state how you were engaged on and before the 10th 
day of December, 1880, and please state also with what house and 

in what capacity, 
LOS Ans. I was a travelling salesman for Aiken, Lambert & 

Co., of New York city, on and about that date. 

Int. 3. Please state what business that firm was engaged in on that 
dat 

Ans. W holesal jowe Irs and gold pens 

Int. 4 Please state where you were on the 10th day of December, 
A. D. 1880, and what you had with you. 

Ans. IT was in Cineinnati, Ohio, on the 10th Lay of December, 
ISSO; I had a trunk of jewelry with me 

Int. Plea ase state when you lett ¢ incinnatl, alter being threre Ol} 
the LOth of December, ISS. and by what Wcanhs did you leave 

Ans. I left Cincinnati for Louisville, Kentucky, on the evening 
Lrain, on the Loursville, Cincinnati and Li Xineton rallroad., 

lnt. 6 Piease state whether or not you had purchased i ticket On) 
that train over that road; and, if so, to what point, and what kind 
Ol a train Was it-——passenger Oo! ‘fre ight. 

Ans | purchased a ticket at the railroad office from Cincinnati 

to Louisville, and went on a passenger train; it was a 
106 first-class passenger ticket 
Int. 7. Please describe fully the build and external appear 

ance of the trunk you speak of; state whether you had more than 
one with vou, and whether or not there is any specific kind of trunk 
devoted to the carrying of jewelry, and whether there are any pecu- 
liarities about them that indicate the purposes for which they are 
used and by which they may be distinguished from other trunks 

Ans. I had but one trunk with me—a medium-sized, leather-cov- 
ered, and iron-bound trunk, such as used by jewel/ry travellers; 
there is a specific kind of trunks for jewelry travellers, such as | 
have described; they may be distinguished from other trunks by 
the SU\ le of their build. , 

Int. 8. When you left Cineinnati, on. the 10 December, 1880, for 
Louisville, what did you do with that trunk ? 

Ans. I checked it over the Louisville, Cincinnati and Lexington 
railroad, giving it in charge of their baggage-master. 

Int. &. State what was done with it after it was checked. 

Ans. It was put in the baggage car. 


107 Obj.—Question and answer objected to. 


Int. 10. Look at the brass checks handed to vou and say what 
they ure. State wii ther or not you rec ved il chi ck or ¢c hee es rom 
the syngas ye. gene s baggage agent when you delivered him the 
trunk : and. if so, state whether or not the cheel ks presented you now 
are the same ee were handed you by said baggage agent. ° 

Ans received two checks irom the ri ailroad COnDpany, One call- 
ing for the trunk and one for a satehel, which I turned over to the 
agent of the Switzerland Marine Insurance Company. I cannot 
identify these as the checks I received on that occasion, not having 


"> 
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a memorandum of their numbers at the time I turned them over to 
the insurance agent. 

Int. 11. State whether or not this satchel had any jewelry in it 
and whether or not the satchel and trunk arrived in Louisville; if 
not, what beeame of them ? 

Ans. The satchel had the amount of gold pens in it as is stated in the 

bill against the insurance company; neither the trunk nor 
10S satchel arrived in Louisville, both being burned in the bag- 


pure Car, 


‘ 


Ob). 


Int. 12. Where did this happen; in what part of the train were 
you when it occurred ? And state fully all vou saw and know about 
the burning; state what time of the day or night it was. 

Ans. The trunk, satchel, and baggage car burned near La Grange, 
Kentucky, at or near 12 o’clock on the 10th of December. I was in 
one of the rear passenger coaches, and when the train was stopped 
on account of the burning ) the baggage cur | went forward and 
met the baggage-master and told him of my trunk and its contents ; 
the baggage car was side-tracked near the place of burning. I re- 
mained until morning and gathered up what I could of the melted 
contents of the trunk,and turned the same over tothe railroad com- 
pany. 

Int. 13. State how much of tl 
whether any. and, if so, what, efforts were made to extinguish the 

fire or get out the baugvage, so far “us you observed. The tli- 
109 tire wood-work of the car was burned: a small effort was 
made to extinguish the fire and get out the baggage. 

Int. 14. Whose property was the jewelry in the trunk and satchel 
you speak ot? 

Ans. The trunk and jewelry and gold pens in the satchel be- 
longed to Aiken, Lambert & Co.; the satchel was my own. 

Int. 15. Please state what quantity of jewelry was in the trunk 
when it was burned. Give the different kinds and their values. 


e baggage car was consumed, and 


— 


‘ 1) —Question objected LO. 


—. There were $5,847.79 of jewelry in the trunk and satchel, in- 
cluding watches, jewelry, and gold pens; including plated and gold 
jewelry. I cannot enumerate the different articles or their prices 
without referring to bills. 

Int. 16. Please state how the business between yourself and the 
house of Aiken, Lambert & Co. was done with reference to keeping 
the accounts with you. 

Ans. The stock I start with is charged against my trunk at cost 
of the goods. All goods shipped to me while | am on the road are 
charged in the same way. For each package received while on the 

road we receipted to the house. Any goods returned by ne 
110 while on my trip is credited to my stock. We furnish the 
house with an itemized account of all goods sold on day of 
sales. The sales are credited to my account at selling price. The 
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profits of sales made by me are figured by the book-keeper of the 
house, with which I have nothing to do. 

Int. 17. When you started on that trip what knowledge had you 
that the goods with which you were charged or which were charged 
to your trunk actually went into the trunk and were brought away 
by you t 

Ans. I charged the goods myself, and also packed them in the 
trunk. 

Int. 18. What knowledge have you that the goods charged to your 
trunk as sent to you while on that trip were actually received by 
you and placed in this trunk ? 

Ans. I was furnished bills for goods shipptd to me, and I checked 
the same off to see if the bills were-correct. When making out the 
bill against the insurance company, after the burning of the trunk, 

I went over bills of goods shipped to me and found them cor- 
11] rect—that is, | found the accounts as charged on the books 
to me correct. : 

Int. 19. What knowledge have you that the sales actually made 
by you on this trip are correctly credited to you or your trunk on 
the books of Aiken, Lambert & Co.? 

Ans. The sales made by me on this trip are upon manifolds, num- 
bered, and if any — found missing we are notified by the clerks, 
and we make duplicates of the same. After the burning of the 
trunk I checked all sales made by me on this trip with the mani- 
folds kept at the office of this firm, and found the same were cred- 
ited to me. 

Int. 20. What, if anything, bad you to do with the preparation of 
Exhibits A, B, C,and D attached to the deposition of James C. 
Aiken, taken in this cause on the 3lst of October, 1881 ? 

Ans. I assisted in making them out. 

Int. 21. State what each shows, and whether or not it is correct. 

Ans. Exhibit A shows origina! cost of the contents of the trunk 
and subsequent shipments to me. Exhibit B shows cost of jewelry 

sold from trunk by me. Exhibit C shows original cost of 
112 watches in the trunk and subseq uc nt shipments Lo me. }ux- 

hibit D shows the cost of watches sold from the trunk by me. 
They are all correct. 

Int. 22. State whether or not the aggregate of these papers show 
in detail the articles in your trunk and yalise at the time of the fire, 
and their cost. 

Ans. They do. 

Int. 25. How do the prices in these statements compare with what 
would be known as the market prices of these goods in New York, 
Cincinnati, and Louisville, respectively ? 

Ans. The prices are what the goods actually cost. They would 
be the same as the market prices at the points named. 

Int. 24. Do you sell at cost prices in the market ? 

Ans. We do not. 

Int. 25. To what class of people do you sell ? 

Ans. To what is known as the retail trade—to members of the re- 
tail trade. 


o — 


oo 
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Int. 26. Was the market price at that time in Louisville as low as 
the cost price in New York” 

Ans. The manufacturers’ market price would be as low. 
113. The jobbers would add a margin to the manufacturers’ 
prices—a margin of about 25%. 

Int. 27. State whether or not Aiken, Lambert & Co. are manufact- 
urers or jobbers or both, and whether there are any manufacturers 
of your line of goods west of New York. 

Ans. They are both jobbers and manufacturers. There may be 
some houses west of New York that manufacture goods similar to 
goods manufactured by Aiken, Lambert & Co. They make some 
specialties, but do not manufacture the line of goods that we do. 

Int. 28. Do you know, personally, anything in regard to the cause 
of the fire spoken of above? 

Ans. I do not. 

Int. 29. Do you know whether the baggage man had any knowl- 
edge as to the contents of the trunk, and what there was, aside from 
its appearance to indicate to him what its contents were ? 

Ans. I do not know that he had any knowledge as to the contents 
of the trunk. 

Objected to and-ruled out. 


I travel a good deal with such trunks, and baggage men 
114s usually know their contents by their weight and the style of 


the trunk, being heavier than ordinary sample trunks. 


Question and answer ruled out, & exception by pl(f. 
Cross-examination by Mr. SLATTERY: 


Int. 1. When did you start out on the trip with that trank, and 
when was the trunk packed, and where was it packed t 

Ans. I think it was on August 2nd, 1880, that I started on this 
trip. The truak wis packed in Aiken, Lambe rt & Co.'s store, in 
New York city, during the week previous to my starting out. 

Int. 2. Had you at any time previous to the 10th of December, 
1880, taken an invoice of the contents of the trunk; and, if yes, 
when ? 

Ans. I had not. 

Int. 3. Was the coach in which you left Cincinnati, on the train 
of the 10th of December, a sleeping coach ? 

Ans. It was not. 

Int. 4. How was vour attention called to the burning of the car? 

Ans. By the stopping of the train. 
115 Int. 5. Did you get out to see what had caused the train to 
stop ? 

Ans. I did. 

Int. 6. What progress had the fire made at the time when you 
first saw it? 

Ans. The entire car seemed to be in flames. 

Int. 7. What means had you of knowing whether or not any effort 
had been made to extinguish the fire and recover any of the bag- 


gage? 
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Ans. I saw them try to extinguish the fire by taking water from 
an engine near by. 
Int. 8. The entire car being in flames, do you think the baggage 
could have been removed therefrom ? 
Ans. The baggage could not be gotten out. 
Int. 9. Were the trunk and satchel checked on the train or in a 
baggage-room in the depot if 
Ans. They were checked from the hotel by the company’s agent. 
[nt. 10. From what hotel ? 
Ans. The Burnet House. 
Int. 11. Were the trunk and satchel checked as ordinary bag- 
gage f 
Ans. They were. 
Int. 12. Was there anything in the appearance of that 
116 ~=trunk to indicate its use and contents to any one not a travel- 
ling agent for a jewelry house or ‘otherwise connected with 
the jewelry trade? 
Ans. It was what is known as a jewelry trunk, and baggage men 
are usually able to judge of the contents from its shape and style. 


Objected to. Rule. 


Int. 15. ilow do you know that baggage men are usually able to 
judge of its contents from its shape and style r 
Ans. I have frequently had baggage men tell me the contents of 
my trunk, not knowing what line of goods I was travelling for. 

Int. 14. When preparing to start on the trip spoken of were the 
several articles contained in the trunks selected by you from the 
stock of Aiken, Lambert & Co.; were the bills of the same made out 
by you and checked with the books of that firm, and were all the 
articles placed in the trunk by you? 

Ans. I selected the goods ; charged them with the aid of an assist- 
ant. The book -keeper does the checking. The eoods were packed 
by myself. 
Int. 15. How soon after the burning of the trunk did you 
117. ~=—s report that fact to Aiken, Lambert & Co., and what was the 

substance of your report t 

Ans. On the morning after the burning of the trunk. It was re- 
ported by a telegram stating the trunk had been destroved by fire, 
and that the contents were a total loss, or something to that effect. 

Int. 16. Did you or not communicate with the company by letter 
concerning such loss ? i 

Ans. I did. 

Int. 17. What did you do after the loss of the trunk ? 

Ans. I went to Louisville and waited mailed advice for me from 
Aiken, Lambert & Co. 

Int. 18. What advice did the firm give you ? 

Ans. Get affidavits of the employés of the train and return to New 
York. 

Int. 19. Upon your return to New York did you compare, with the 
aid of anybody, the reports of sales made by you while on your trip 
and the invoices of goods received by you from the firm with the 


re acer mea i —— 
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corresponding credits and charges on the books of Aiken, Lambert 
& Co.? 

Ans. With the aid of a clerk I checked off both invoices of goods 

sold and received by me; further than that I had nothing to do 
with Aiken, Lambert & Co.’s books. 

118 Int. 20. Are not the goods taken out by their salesmen 
charged against such salesmen on the books of Aiken, Lam- 

bert & Co., and are not the reports of sales made by the respective 

salesmen credited upon the books of said firm ? 

Ans. I do not know how the entries are made upon the books of 
Aiken, Lambert & Co. 

Int. 21. In making up the proofs of loss for the insurance com- 
pany were the articles said to be in the trunk at the time of its de- 
struction ascertained from the books of the firm or not? 

Ans. They were made up from books known as my stock books 
and not from the books of the firm. ‘These stock books are the 
books of Aiken, Lambert & Co., and when I say I do not know what 
entries were made on the books of Aiken, Lambert & Co. | mean 
their general books. 

Int. 22. Do you keep the original of the manifold invoices made 
of your sales, or, rather, your report of sales ? 

Ans. We do. 

Int. 23. Where were such originals at the time of the destruction 

of the trunks? 

119 Ans. Those that I had were in the satchel and were de- 
stroyed ; the house had duplicates. 
Redirect examination by Mr. Matrruews: 

Int. 1. What are all these things ? 

Ans. Invoices of goods that I started with and subsequent ship- 
ments. They are the original books and papers showing the whole 
account. These are marked by notary for identification, but not at- 
tached. 


C. G. MEGRUE, Jr. 


I, W. H. Miner, a notary public within and for the county of 
Hamilton, in the State of Ohio, do hereby certify that C. G. Megrue, 
Jr., was by me first sworn to testify the truth, the whole truth, and 
nothing but the truth, and that the deposition by him subscribed as 
above set forth was reduced to writing by myself in the presence of 
the witness, and was subscribed by the said witness In my presence, 
and was taken at the time and place in the annexed notice specified ; 

that. the reason for taking said deposition was that the wit- 
120 _—sness lived in New York city, State of New York, more than 

one hundred miles from the place of trial; that I am not 
counsel, attorney, or relative of either party or otherwise interested 
in the event of this suit. 

In testimony whereof I have hereunto set my hand and official 
seal this 2nd day of March, A. D. 1882. 

[ SEAL. | W. H. MINER, 
Notary Public as Aforesaid. 
Notary’s fees, $3.50, due notary. 
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121 Exuipirt 3B. 


STATE OF Onto, ve 
Hamilton County, § ~ 


Tue SWITZERLAND MARINE INSURANCE COMPANY, 
Plaintiff, 
8. -Case No. 3230. 
Tue LovIsvILLe, CINCINNATI AND LEXINGTON RaIL- 
nroaAp Company, Defendant. 


Pending in the circuit court of the United States for the southern 
district of Ohio. 


Deposition of Conduce G. Megrue, Jr., taken before me, Edward 
Barton, a notary public within and for the county of Hamilton, 
in the State of Ohio, by consent and agreement of the parties, on 
December 27th, LSS35, at the office of Messrs. Lincoln W Stephens, 
in Cincinnati, in the county of Hamilton, in the State of Ohno, to 
be read in evidence on behalf of the plainuff in an action pend- 
Ing in the circuit court of the United States for the southern dis- 
trict of Ohio, in which The Switzerland Marine Insurance Com- 
pany is plaintiff and The Louisville, Cincinnati and Lexington 
Railroad Company is defendant, Mr. C. B. Matthews being present 
on behalf of the plaintiff and Mr. T. D. Lincoln on behalf of the 
defendant. 


122 Conpuce G. Meackue, Jr., of lawful age, being first duly 
cautioned and sworn, deposes and says: . 
By Mr. Marruews: 

Ques. 1. State whether or not you are the same C. G. Megrue whose 
deposition has been heretofore taken in this case. 

Ans. | am. 

Ques. 2. Please state how frequently you traveled over the de- 
fendant’s railroad between Cincinnati and Louisville previous to the 
loss of your trunk and valise of jewelry as described in your origi- 
nal deposition. 

Ans. Probably three or four times, 

Ques. 3. State whether or not they were business trips, and 
whether or not you had the trank and valise of jewelry along with 
you on these occasions. 

Ans. They were, and I had my baggage with me. I had my 
trunk and valise with me. 

Ques. 4. Do vou mean the trunk and valise full of jewelry that 
were afterwards lost ? ; 

Ans. I do. 

Ques. 5. About how long before their loss were these trips made ? 

Ans. From sixty to ninety days before. 
123 Ques. 6. State whether or not upon these trips, before the 
loss of the jewelry, the trunk and valise mentioned were re- 
ceived and checked as baggage. 
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Objected to. 

Ans. They were. 

Ques. 7. State whether or not you know anything touching the 
custom of the defendant, at the time of and before that loss by fire, 
as to the carrying of trunks of travelling salesmen as baggage. 

Objected to. 

Ans. It was their custom to check such trunks as ordinary bag- 
gage. 

Ques. 8. How about charging therefor ? 

Ans. Baggage to the excess of an hundred and fifty pounds was 
charged extra for. 

Ques. 9. Have you ever made any claim against the defendant 
arising out of the loss of this jewelry ? 

Ans. I have not. 

Ques. 10. State whether or not you knew of the payment of the 
ralue of lost jewelry to Aiken, Lambert & Co. by the insurance 
company. 

Ans. I did. 

Ques. 11. State whether or not this was done with your consent 
and approval. 

Ans. It was. 
124 Ques. 12. Who owned the goods that were lost? 
Ans. Aiken, Lambert & Co. 


Cross-examination by Mr. LIncoin: 


Ques. 1. What is your age? 
Ans. Twenty -nine years. 
Ques. 2. How many times has your deposition been taken before 
in this case, and where? 
Ans. Once before, in Cincinnati. 
Ques. 3. In whose employ are you now? 
Ans. Aiken, Lambert & Co. 
Ques. 4. H: id you any interest in the goods in the trunk or any 
insurance on them ? 
Ans. I had not. 
Ques. 5. You say you have traveled over the road three or four 
times. When was that—when were the times? 
Ans. From sixty to ninety days before the burning of the trunk. 
Ques. 6. Were the three or four times within sixty or ninety days 
of the burning of the trunk ? 
Ans. To the best of my recollection, they were. 
Ques. 7. During these three or four times where did you get your 
ticket and from what place was your baggage checked ? 
Ans. Ticket at the office of the company—the depot offices 
of the company—at Cincinnati and Louisville, travelling 
125 back and forth. My baggage was checked from the depot 
baggage-room. 
Ques. 8. ‘Do you remember of having paid anything extra at any 
of these three or four times for baggage, for extra weight? 
7—o52 
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Ans. I think a portion of the time I did. 

Ques. 9. You say you think; do you know? 

Ans. I wouldn’t state positively. To the best of my recollection 
| have, or think I have. 

Ques. 10. Don’t you know that they charged extra for all baggage 
of overweight ? 

Ans. I do. The weight of my baggage varies at different times. 

Ques. 11. Your whole personal knowledge of the custom of the 
road prior to this transaction was your travelling over it three or 
four times, was it not? 

Ans. Yes. 

Ques. 12. Did you not have a valise containing your clothing and 
things commonly used by travellers? 

Ans. I did. 

Ques. 13. What became of that? 

Ans. It was home. 

(Jues. 14. Did you receive pay for it from the railroad and for the 
clothing ? 

Ans. I did. 
126 Ques. 15. Was it checked; if so, what was the number of 
the check ? 

Ans. It was; I do not recollect the number of the check. 

Ques. 16. Was it one of the checks that was presented to you here 
when your deposition was taken before ? 

Ans. It was. 

(Jues. 17. It was one of the checks in the hands of Mr. Matthews, 
of counsel in this case ? 

Ans. I turned the check over to Mr. Matthews, and suppose they 
are the checks he now holds. 

Ques. 18. You say that you know that the insurance company 
paid the money to Aiken, Lambert and Co.? 

Ans. I did. 

Ques. 19. How do you know; were you present when it was paid ? 

Ans. I was told by Mr. Aiken; besides, I think I saw the insur- 
ance company’s check for the amount. | 

Ques. 20. Well, are you sure you saw the insurance company’s 
check for the amount; and, if so, where did you see it? 

Ans. I was shown it by the book-keeper in the office of Aiken, 
Lambert W Co. 

(Jues. 21. And all you know about its being paid is what 


127 ~=—you were told by Mr. Aiken and that you were shown the 
check by the book-keeper. 
Ans. Yes. 


Ques. 22. Can you state how the check was signed, by whom ? 


Ans. No; I cannot. 

Ques. 23. You didn’t know the signature of the party to the check 
or what authority he had to sign it, did you ? 

Ans. I did not. 

Ques. 24. Could you repeat the check word for word and give the 
name of the party signing it, or did you notice it simply casually ? 

Ans. I cannot; I simply noticed it casually. | 
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Re-examined by Mr. Marruews: 


Ques. 1. Were these trips you speak of round trips ? 

Ans. They were not; they were single trips. 

Ques 2. On these trips did you ever notice in the baggage car or 
being received by the baggage-master trunks of other travelling 
salesmen as baggage ? 


Objected to. 


Ans. I have. 
CONDUCE G. MEGRUE, Jr. 


128 THe State or Onto, Hamilton: 


I, Kdward Barton, a notary publie in and for said county and 
State above named, duly commissioned and qualified, do hereby cer- 
tify that the above-named Conduce G. Megrue, Jr., was by me first 
sworn to testify the truth, the whole truth, and nothing but the 
truth, and that the deposition by him subseribed as above set forth 
was reduced to writing by mein his presence, and was subscribed by 
said witness In my presence,and was taken pursuant to the consent 
and agreement of the parties at the time and place specified in the 
caption hereof, and that I am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

In testimony whereof I have hereunto set my hand and official 
seal this twenty-seventh day of December, 1883. 

[ SEAL. ] EDWARD BARTON, 
Notary Public, Hamilton County, Ohio. 
$2.00 due notary. 


129 Srate or OHIO, ae 

Hamilton County, | ~° 
THe SwiItzERLAND MARINE INSURANCE COMPANY, ) 

Plaintiff, 
NS. » Case No. 3230. 
rr : sited . Seoescemenes o am ; neeeeaeceemmces E> 
Tue LovuisviLie, CINCINNATI AND LEXINGTON RaIL- 
ROAD Company, Defendant. 


Pending in the circuit court of the United States, southern district 
of Ohio. 


The above-named defendant will take notice that on Monday, the 
12 day of November, A. D. 1883, the plaintiff above named will take 
the depositions of George H. Bishop, Chas. J. Steinan, and sundry 
witnesses, to be used as evidence in the trial of the above cause, at 
the said office of Messrs. Matthews and Shoemaker, in the city of 
Cincinnati, in the county of Hamilton, in the State of Ohio, between 
the hours of eight o’clock a. m. and 6 o’clock p. m. of said day, and 
that the taking of the same will be adjourned from day to day be- 
tween the same hours until they are completed. 

RAMSEY & MATTHEWS, 
Att’y- for Plaintiff. 
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130 Service of the above notice is acknowledged, and proof of 
the official character of the officer before whom the said 
deposition may be taken is, by agreement, waived ; also all excep- 
tions as to time. | 
Done this 9th day of Nov., A. D. 1883. 
LINCOLN & STEVENS, 
Attorneys for Defendants. 


13 EXHIBIT C., 


Depositions of sundry witness- taken before me, Edward Barton, : 
notary public within and for the county of Hamilton, in the State 
of Ohio, pursuant to the annexed notice, and at the time specified 
therein and by mutual consent, at the office of Messrs. Lincoln & 
Stephens, at Cincinnati, Hamilton county, Ohio, to be read in evi- 
dence on behalf of the plaintiff in an action pending in the cir- 
cuit court of the United States for the southern district of Olio, 
in which The Switzerland Marine Insurance Company is plaintiff 
and The Louisville, Cincinnati and Lexington Railroad Company 
is defendant, C. B. Matthews, Esq., being present on behalf of the 
plaintiff and T. D. Lincoln, Esq., on behalf of defendant. 


ABRAHAM G. Scuwap, of lawful age, being by me first duly cau- 
tioned and sworn, deposes and says as follows: 


By Mr. Matruews: 


Ist Question. State your name, age, residence, and occupation. 

Ans. Abraham G. Schwab; age, 35; 368 W. 9th St., Cincinnati, 
Ohio; wholesale jeweler. 

2nd Ques. State whether or not previous to the 10th day of 

132 December, 1880, you were in the habit of travelling over the 

railroad of the defendant company; if so, how long had you 

been travelling; how frequent were your trips, and were you in the 
habit of taking sample jewelry trunks with you? 

Ans. Yes, sir; I travelled over it at those times and previous to 
that at an average of one trip backwards and forwards in sixty (60) 
days at least, from 1870 on. I always when I traveled had my 
trunks with me. Sometimes I made trips on private business. | 
may have-made a trip on private business, but not over once in five 
years, over that road. 

Ques. Where and by whom are most or all of these jewelry-sample 
trunks made, and what similarity is there between them, and are 
they readily distinguishable from other trunks used by travelling 
salesmen ? 

Ans. Most of them are made by Crouch and Fitzgerald, of New 
York, and have been for several years. They are generally covered 
with black leather and bound heavily with iron, and they are gen- 

erally about the same size or very near the same size. I should 
133 think they are readily distinguishable. If I should see a jew- 
elry trunk I could tell it at once. 


(Objected to.) 


-<> 
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Ques. 5. Are they readily distinguishable from hardware travel- 
ling trunks? 

Ans. I am not quite sure what a hardware trunk looks like. I 
couldn’t tell a hardware trunk if I should see it—that is, for sure. 
I don’t know in what shape trunk hardware men generally carry 
their samples, but I do know a jewelry trunk. 

6 Ques. Do you know whether hardware trunks and jewelry 
trunks are alike or not ? 

Ans. | don’t think they are. I believe a hardware trunk isa 
trunk generally gotten up on cheaper principle than a jewelry 
trunk. 

8 Ques. Do you remember the circumstance of a combined baggage, 
mail, and express car burning up on the night of December tenth, 
1880, on the defendant’s railroad near La Grange, Kentucky ? 

Ans. Yes, sir; I remember distinctly, because I had some express 
matter burnt up on the same car. 

9. Ques. How near that time did you pass over this road 
134 ~=with your trunk—your jewelry-sample trunk ? 
Ans. Probably within two or four weeks. 

Ques. 10. How familiar were the baggage and trainmen in the em- 
ploy of the defendant with s imple jewelry trunks, and state how 
you know that they had any knowledge of them, referring now to 
the date of December 1U0th, 1SS0, and previously t 


(Ques. objected to by Mr. Lincoln as incompetent.) 


Ans. Well, I should think the baggage-master could tell a jewelry 
trunk at once. Most baggage-masters knew my trunks and knew 
there was jewelry in them. 


(Ans. objected to by Mr. Lincoln as being incompetent.) 


11 Ques. Please answer the last part of my question. 

Ans. The jewelry trunks are generally unusually heavy, and the 
baggage-master who would take hold of them would say, “Hello; 
what you got in there—jew lry?” Which I couldn’t de ny if they 
would ask me that question. 


(Ans. objected to by Mr. Lincoln as being incompetent.) 


12 (Juestion. State whether or not your sample trunks were re- 
ceived and checked us bageage by the defendant Co. always 
135 when you took them with you. 


(Ans. objected to by Mr. Lincoln.) 


Ans. I always had them checked as baggage. 

LS (ues. W hat was their custom when they weighed over a hun- 
dred and hity pounds t 

Ans. They charged for overweight, perhaps 25 or 50 cts. a hun- 
dred pounds, according to the distance. 

14 Ques. How long had the defendant, to your knowledge, been 
receiving, checking, and carrying as baggage, for yourself and others, 
jewelry-sampie trunks? 
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(Defendant’s counsel objects to his stating anything about others 
unless he happened to be present.) 


Ans. Ever since I have been travelling. [can’t answer for others. 
always had my trunk checked ever since I have been travelling 
15 Ques. Have you never seen other travelling salesmen having 
jewelry-sample trunks checked as baggage by defendant's road, an 
over what time has your observation extended as to others ? 


eee 


(Ques. objected to by defendant’s counsel.) 


Ans. I have always met other jewelry travellers when I have 
136i travelled, or very often met them, on the same road, and no- 
ticed that they had their trunks checked the same as | did. 

My observation has ¢ xtended over 14 years. 


Cross-examined by Mr. LINco.n: 


Ist Ques. Don’t you know baggage is often checked at the house? 

Ans. [am not always present when they had the trunks checked 
at the house. I was present at the depot when they had them 
checked there—that is, if | happened to be there. 

2nd Ques. You do not claim to know what contract they had with 
the man checking them ? 

Ans. I do know they had them checked in the same way as I had 
mine checked. I know of instances that way. I do not know of 
any of them making any other contract. 


( bjected LO. Passed. 


3 Ques. Do you pretend to say that you stood there and listened 
to the contract that other parties in which you were not interested 
made with the man checking the baggage ? 

Ans. | noticed that they would ask the baggage-master to check 

their trunks, receive their checks, and walk off, the same 
137 same as I did. 
4 Ques. Do you claim to know all that was said between 
those parties ? 

Ans. Sometimes I would see or hear everything that.was going 
on, and sometimes I would walk off after I had my check. 

) Ques. Now state an instance of checking, who the man was that 
did the checking at the railroad, who the man was that received it, 
and what was said at the time between them, and when and where 
it was that this took place. 

Ans. I couldn’t answer that question just now, but if I would 
have a little time to think or look up I could cite lots of instances 
of that kind; as to the baggage-master that did the checking, it 
wouldn't interest me who he was nor what his name was. 

6 Ques. By that you mean that you saw the party get his baggage 
checked ; isn’t that all you mean ? ein 

Ans. Yes, sir; that’s what I mean. I saw him get his baggage 
checked. magic 


: 
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7 Ques. You do not mean to say that you could always remember 
what took place between the man checking the baggage and 
138 the man who got his baggage checked, do you? 

Ans. Not always. 

8 Ques. Well, could you remember it at all when you had no in- 
terest in it, and especially, as you have said, when you got your bag- 
gage checked you walked off?” 

Ans. Certainly, | could remember it, because very often a fellow- 
traveller would be a friead of mine, and we would compare notes 
and see how cheap we gol off on our extra baggage. 

9 Ques. When would you compare notes? Wasn't it after the 
checking was done and you were passing away from the check-. 
nan? 

Ans. Yes, sir; after we had our checks; after we had left the 
checkman. 

10 Ques. Then the information you got about it was by compar- 
ing notes with one another after you had left the checkman, and 
you think, do you, that you could repeat what was said from that 
reason ? 

Ans. Yes, sir. 

11 Ques. To whom did you pay the extra when you paid it? 

Ans. ‘To the same man that handed me my checks. 
139 12 Ques. Do you know what became of the money you 
handed the man receiving the baggage; if so, how do you 
know what became of it? 

Ans. In most instances I get a receipt for the money I pay as this 
excess, and I take it for granted the baggage-master turns the money 
over to the company, if he is honest. 

13 Ques. And don't you know that that’s the usage with all bag- 
gage where it’s extra weight ” 

Ans. Yes; that’s the general custom. 

14 Ques. And it is because the baggage is of extra weight that 
they charge additional compensation, Is 1t not? 

Ans. That is the only reason they ever charged me for it. 

15 Ques. Don’t you know that the baggage 1s often checked at the 
hotels by the wagon men who go for it? 

Ans. I know that. 

16 Ques. All characters of baggage are thus checked at the hotel 
where the omnibus called for itand a separate wagon is sent. 

Ans. They wouldn’t hesitate to check it, no matter what 
140 the shape of the trunk was, unless it was overweight. 
Objected to. Passed. 


17 Ques. Where do I understand your place of business is? 
Ans. 53 W. 5th St., Johnson building. 


Re-examined by Mr. MATTHEWs: 

1 Ques. Do you mean to say that your only knowledge that other 
salesmen had jewelry trunks checked as baggage was derived from 
a comparison of notes with them, or did you see it done in many 
instances ? 


56 LOUISVILLE, CINCINNATI & LEXINGTON RAILWAY CO. VS. 


Ans. In a great many instances I saw it done and was right there 
when the baggage was checked. 


Recross-examined by Mr. LINcoLn: 


1 Ques. But you don’t know what they had in those trunks, of 
your own knowledge ? 

Ans. Certainly I do. | 

2 Ques. How ‘do you know, if you were not present when the 
trunk was packed? 

Ans. Because we stopped together at the same hotels and sold 
goods to the same customers. 
~ $3 Ques. Do you know that there was nothing but jewelry in 
there ? 

Ans. Yes; there might have been a coat or a shirt, but jew- 
141 _~—_—selers generally carry jewelry in their trunks. 

4 (Jues. And itis those instances only when you stopped at 
the same hotel and sold to the same customers that you know that 
they had jewelry in their trunks? 

Ans. Those are not-the only instanees. When I would meet a jew- 
elry traveler whom | knew personally it would make no difference 
if he would stopat the Galt House, in Louisville, and [ at the Louts- 
ville Hotel, when we came to the depot we both had jewelry trunks 
beyond a doubt in ny mind, 

5 Ques. But you could not tell that that friend had jewelry in his 
trunk unless you saw him pack it up, could you? 

Ans. No,sir; he might have sold his goods out and filled it with 
bricks. 

A. G. SCHWAB. 
142 STATE OF ONTO, pore 
Llamilton County, { sn 


I, Edward Barton, a notary public in and for the county and State 
above named, duly commissioned and qualified, do hereby certify 
that the above-named Abraham G. Schwab (omission of whose name 
from the notice was duly waived) was by me first severally sworn to 
testify the truth, the whole truth, and nothing but the truth, and 
that the deposition by him subscribed, as above set forth, was reduced 
to writing by me and was subscribed by the said witness in my 
presence ; that said deposition was taken at the time specified In the 
notice hereto attached, the place being, by consent of the parties, at 
the office of defendant’s counsel in Cincinnati, Ohio, and that I am 
not counsel, attorney, or relative of either party or otherwise inter- 
ested in the event of this suit. 

[n testimony whereof [ have hereunto set my hand and official 


seal this 12th day of November, A. D. 1883. 
[SEAL. ] EDWARD BARTON, 
Notary Public. 
143 Ist. Here name all the witnesses whose depositions have 


been taken. 
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2nd. The attorney or others may write the questions. The answers 
in Ohio cases must be written either by the officer taking the depo- 
sitions, in the presence of the witness, by the witness in presence of 
the officer, or by some disinterested person in presence of said officer 
and of the witness. In United States cases by said officer or by the 
witness in the officer’s presence, and by no other person, and the 
officer must certify accordingly. Therefore, write here “ myself, in 
the presence of the witness,” or “ myself, in presence of the witnesses, 
respectively,” or “said witness in my presence,” or “said witnesses, 
respectively, in my presence,” or “C D, who is not interested in the 
suit, In my presence and in presence of the witness ” (or “ witnesses, 
respectively’), or otherwise, according to the fact, if a part were 
written by the officer and a part by other authorized persons. 
srd. If the deposition is to be used in any United States district or 
circuit court the certificate must also state the reasons for taking the 
depositions, as that the witness lives more than a hundred miles 
from the place of trial; that he is bound on a voyage to sea 
144. ‘that he is ancient and infirm, etc. In such cases add here, 
“TI further certify that,” etc., as required. 


( osts. 


In Ohio cases.—The officer taking the depositions is entitled to 
the fees set forth in the cost bill below. 

In United States cases.—United States commissioners and notaries 
public are entitled to 10 cents for each oath administered, 20 cents 
for each one hundred words (each figure being counted one word) 
in depositions and certificates, and 25 cents for each subpena. In 
United States cases witnesses are entitled to $1.50 a day and mileage 
as below. The depositions may be retained by the officer taking 
them till these costs are paid. 


Cost Bill. 


Writing and certifying depositions, at 20 cents per hundred 


ea, a ucieniieieea $4 00 
Subpena of witnesses, 20 cents... .. .. 2... -nnncn cone «<-- 25 
Swearing witneeses, 10 cents .... ...ccccecasenceccaeccsases 10 
Clerk's certificate and stamp ...cecesccncocces ccccasenns 
Postage and other necessary expenses (act. cost) ---..------ 
Atisohmnent of witness, 50 o88. CRO sc cu dni snide dueeeeneen 
Cosneett of @itmass. GO G8. GAS canuccsmenseinbitnnees e 


Constable's Fees. 


Service of subpoena. .... 2... 2. nnn coccnnncccceces= ~ 
145 Mileage on subpena-.......... .... ..2<--<-cee--e- 
: on 
ee, ee a 


§—3S2 
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Witness Fees. 


(At 75 cents per day and 5 cents traveling fees, each way, if 


ee) PLESSIS 
aia 

I OPBSSS ST AES LAE ELE LED ATTRA, SE TO 

Total cost of taking GepesitiONs ...20ccnnecere ee 


Received of —— the sum of $—,in full of my fees, as above 
specified, and also $—, in full of constable’s fees. The witnesses 


were paid their fees by 


146 ['Nirep STATES OF AMERICA, 
Southern District of Ohio, Western Division: 


Tue SwitzeERLAND Ins. Co., Plaintiff, ) 
. : “i » Case No. 3230. 
Tue Lovutsvitie, Cincinnati & Lexineton Ratc- | ars 
way Co, Defendant. j 


is 


Pending in the circuit court of the United States in and for the 
southern district of Ohio, western division. 


The above-named defendant will take notice that on Friday, the 
30th day of November, A. D. 1882, the plaintiff above named will 
take the depositions of H. Griswold, W. L. Duff, and Thomas M. 
Wear, sundry witnesses, to be used as evidence in the trial of the 
above cause, at the law office of William O. and John L. Dodd. cor- 
ner of Center and Greer streets, Louisville, in the county of ——, in 
the State of Kentucky, between the hours of eight o’clock a. m. and 
six o'clock p. m. of said day, and that the taking of the same will be 
adjourned from day to day, between the same hours, until they are 
completed. 

C. B. MATTHEWS, 
Att'y for PIF. 


147 Service of the above notice is acknowledged, and proof of 
the official character of the officer before whom the said depo- 
sitions may be taken is, by agreement, waived ; also all exceptions 
as to time. 
Done this 31st day of Oct., 1882. 
LINCOLN, STEPHENS & SLATTERY, 
Attorney- for Deft. 


148 Charles A. Graham, official stenographer, Louisville, Ky. 
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“C” anp “FF” EXHIBITS. 


(1.) 


The deposition- of W. L. Duff & Hamilton Griswold, taken on the 
3rd day of November, 1882, at the law office of W. C. & J. L. Dodd, 
at Louisville, county of Jefferson and State of Kentucky, to be 
read as evidence on behalf of the plaintiff in an action between 
The Switzerland Ins. Co., plaintiff, and L., C. & L. R’y Co., defend- 
ant, now pending in the United States circuit court for 5S. D. Ohio, 
western division, both parties, by attorney, being present. 


W. L. Durr, being duly sworn and examined by Mr. Dodd, as 
attorney for the plaintiff, deposed as follows : 
Interrogatory 1. 


149 In place of taxing the testimony of Thomas M. Dear, ap- 

pointed to be taken here to-day, it is agreed by the parties 
that the Louisville, Cincinnati, and Lexington Railway Company 
was operating an express on its own account, and that Isaac S. Mad- 
dox was the messenger in charge of the express matter at the time 
of the fire on the night in question as the express messenger of that 
ruad, and occupied the express end of the baggage car; that the 
Adams Express Co. were running an express on their account and 
occupied the same end of the car, which was under an order of the 
circuit court of the United States for the district of Kentucky, and 
that their agent was Price, who occupied the same end of the ear. 
The matter in that end of the car was under the control and in the 
charge of these two express messengers. The Adams Express agent 
was there under said order of the court requiring the defendants 
to receive such agent, and which said order is hereto attached, marked 


at 
150 Exuipsit E. 


The deposition of W. L. Durr, taken at the time and place men- 
tioned in the caption, and in the behalf of the plaintiffs. 
The said witness, being duly sworn by me, deposed as follows: 
Direct examination by Mr. Dopp: 

1. What is your residence, age, and present. occupation ? 

A. At present I am not doing anything; age, 24; residence, Louis- 
ville, Ky. 

2. Were you at any time in the employ of the defendant, The 
Louisville, Cincinnati, and Lexington Railway Company ? 

A. I was a brakesman at one time. 

3. Were you in the employ of the defendant at the time of the 
fire at which the baggage and express car were burned ? 

A. Yes, sir. 
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4. Where did that occur, and when? 

A. It occurred just above the Cincinnati junction—just above the 
Lexington and Frankfort junction. 

5. On the line of the road of the defendant ? 

A. Yes, sir; on the Short Line. 

6. Is that junction near La Grange, Ky.‘ 

3 Just above La Gr: inge—I re - a a mile or three-quarters. 
151 . Do you remember when that occurred ? 

A. No, sir; I do not exactly. It has been a year or two 
ago. I have not been working for the company for some:time. | 
know that it was pretty cold. 

8. Is it your present recollection that it was about the month of 
December ? 

A. As near as I recollect I was offered a Christmas gift by the 
agent of the Adams Express Company there. It was near Christ- 
mas, lam pretty certain. 

At what time of the day or night did that fire occur? 

A. The train left at eight something, and got in there at twelve 
twenty. I believe it was near twelve o'clock that the thing oc- 
curred—about twelve. I have no distinct recollection of the time. 

10. Was it in the night? 

A. Yes, sir. 

11. Was that on a passenger train ? 

A. Yes, sir. 

12. Was that train coming from Cincinnati to Louisville ? 

A. It was. 

13. What car or cars composed the train ? 
152 A. I think there was two sleeping cars, a ladies’ car, a 

smoking car, a baggage and express car, and a postal car. 

14. Do you know what position in the train the postal car occu- 
pied ? 

A. It was right next to the engine. 

15. What car was next to it? 

A. The baggage car. 

153. Were the baggage and express cars the same coach ? 

A. Yes, sir; in the same coach. One department was the ex- 
press, one the mail, and one the baggage. 

16. What part was the mail? 

A. The middle. 

17. Which end was the express ? 

A. The front end. 

18. The express was next to the mail—in front? 

A. Yes, sir. 

19. On what part of the train were the brakesmen that evening ? 

A. In the front end of the hind sleeper. | 

20. Did you see the fire ? . 

A. I didn’t until the cars slowed up. They had come very near 
to a stand when I got out of the car. 

21. You didn’t see the fire before the coach stopped ? 

An. Not until I got down. | 
153 22. Did the train stop at a station or on a switch? 
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A. I think it stopped this side of the Lexington switch ; just 
this side of the junction switch there. 

23. Did the whistle blow to slop = 

A. I don’t know whether the whistle blowed. I think it is cus- 
tomary to blow for it to stop, but I don’t know whether it blew; I 
don’t recollect anything about that; I don’t recollect whether it 
Llew. There was so much excitement that I could not tell. 

24. When you got out what did you do and see? 

A. Just the minute that | vot out of the car I ran down to the ex- 
press car. I always knew that they carried a good deal of valua- 
bles in the safe, and I thought that I would go down there and do 
the best that I could and help. When I got there I saw the mes- 
senger standing out on this side of the train—we were coming down 
towards Louisville, and he was standing on the right-hand side. 
The messengers were on that side, and [ got down on that side, too. 

Then I ran to get in the baggage car, and | found that the door 
154 was locked, and I didn’t wait for anything else, but I ran 

right around to the express car and jumped in the express- 
car door and hollered to Price where was his safe. He didn’t an- 
swer me, but Maddox said, “ Mine is in there.” I looked around at 
Maddox, and the fire was coming out of the door on the left-hand 
side. It was so warm that I could not get it. There was no fire in 
the express end at the time that I looked around. I could not see 
anything when I looked around; it was dark, and the smoke was 
in the car. I tried to get his safe, and I could not reach it. I felt 
around with my foot and I could not reach it, and I thought that I 
would take no chances of getting burned; it didn’t benefit me in 
particular. I thought I would just reach over and get hold of that 
and throw it out of the door. Then I jumped out and ran around 
to get in the baggage end. Then the baggage door was open. [ 
don’t know whether it was unlocked or broken. ‘The door was not 

broken, I think. Iran around and got out three trunks, if 
155 Iam not mistaken. I tried to get out another one, and the 

brakesmen, Mr. Gorley, was with me. We both got another 
trunk out. I think there was about four trunks saved; I know that 
I got out three. I was trying to get another trunk that I didn't 
know what it was at thetime. I tried to get it out. It was a small 
trunk lying on the floor. It was too heavy, and I said, “ Louis, I 
‘an’t get this trunk; it is too heavy for me.” I then hollered to 
some of the men to give me an axe. I tried to break the door off 
of the hinges, and thought that I could reach down and get some 
more trunks. There was some clothing trunks. The baggage car 
was burning up, and I thought that I would not hurt anything by 
breaking it up. I thought I would reach around to get the things, 
but I could not break the door open ; I didn't break it. 

25. What door was that? 

A. The baggage-car door, on the end of the car. 

26. I understood you to say that one of the baggage-car doors 

was open ? 
156 A. It was open—this door that I tried to break. I tried to 
break it off of the hinges to get it-off. I tried to get some- 
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thing, but by that time the fire from the postal car had caught the 
doap bucket, and a flame of that gushed right out at the side—the 
back end of the door that I was trving to get at—and liked to have 
caught me. I coughed and went off, and we had to get down and 
let the thing burn. During that time the fire had caught in the 
express car. I thought I would get in and break the door in the 
front end of the express car—that is, the end right this way from 
the postal—but I could not break it open because the goods were 
packed up against the door, and I could not break it Open, and we 
had to let the thing burn. That is about all that we could do; but 
[ did cut the postal car off from the baggage car. One of the postal 
clerks helped—I don’t know who it was. We cut the postal car off 
from the baggage car. 

27. When you speak of the fire getting from the postal car into 
the doak bucket do you mean the postal car detached or the postal 

division of the baggage car ? 
157 A. It is the division of the baggage car; the center of the 

baggage car is the postal division. ‘The doak bucket sits off 
to one side to keep it warm so that we won’t have any trouble 
in packing hot boxes. It got so hot that it caught fire and 
then a big gush of flames came out of the baggage-car door—the 
front end of the baggage-car door. The end one way is the bag- 
gage car; that was the end toward Cincinnati, and the other end 1s 
the express end. : 

28. ‘That night were the doors on the side of the baggage car 
open ? | 

A. None but the one that I got into the express car. 

29. Are there not two doors to the baggage end of the car and an 
end door? 

A. In the center there is the postal car; that is where they throw 
in the mail. In the center, between the front end of the express car 
and the side of the postal car, there is a side door in the express 
end; then there is a side door by the baggage end. 

30. Is not that on both sides of the car? 

A. Yes, sir: On both sides. 
158 31. Were either of those doors to the baggage end open ” 
A. Neither one, I don’t think. I am pretty positive that 
neither was open. The express end was open. That is where the 
messengers got out, | suppose. 
32. Was that the side door to the express end ? 
\ Yes, sir. 
35. Were both of the express side doors open or only one? 

\. Onlv one, I think. 

34. Was there any messenger in charge of the mail department of 
that baggage coach on that night? 

A. I don't think they held the messengers capable of taking charge 
of the mail. I think the baggage-master has charge of the mail 
until it gets to Louisville, because he most always transfers it. 


Objected to. 
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30. Wasthere any messenger in that division of the car that night 
other than the baggage-master ? 
A. The baggage-master at the time of the fire was not in the car 
at all. 
36. Was there any sort of individual in that department of 
159 ~—stthe «car that night,excluding the baggage-master; was there 
any employee of the company ? 
A. No, sir. 
37. There was no employee of the Government to take charge of 
these mails? 
A. No, sir; there was none on that night. 
o8. Was there any mail matter in that division of the car that 
evening—in the mail department { 
A. Yes, sir; there was right srnart. 
oY. Did you assist in putting in that mail that night? 
A. I don’t say for certain, but I think that I helped to put it in, 
because it was ny place Lo help. 
40. When you came forward to the baggage car did you see the 
fire? 
A. No, sir; there was no fire in the baggage car. 
41. Did you see any fire in any part of that coach when you got 
out and got forward ? 
A. Not in any part of the baggage car, but in the center of the 
car, in the mail department. 
42. Did you see the fire’ 
A. I saw that. 
43. See the blaze? 
160 A. I saw the blaze coming out of the side door—towards 
the left-hand side coming down. 
44. Do you know in what part of the car the fire originated ? 
A. In the mail department. 
45. You say that the baggage-master was not in the baggage — 
at the time that you got there? 
A. No, sir. 
‘46. And that that car was locked ? 
A. Yes, sir. 
47. Where was the baggage-master ? 
A. I don’t know, unless he was in the smoking car; I could not 
say where he was, because I was in the hind end of the sleeping car. 
48.: Did you see him when you came forward ? 
A. No, sir; not until after I tried the door. 
49. Did you see the conductor of the train, Mr. Griswold ? 
A. No, sir; I don’t think I did; not until after I got around in 
the express-car end. 
50. When you tried the baggage-car door could you, if that door 
had not been locked, have saved the baggage end before it was de- 
stroyed ? 
A. My intention was to run to the side door and throw out all 
the trunks that I could, and I believe from the time that I 
161 first tried to get in the door until the time that it caught so 
much afire that I could have saved very near every bit of it. 
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51. Could you, with the assistance of the baggage-master, have 


wg 


saved it 

A. Every bit of it, [ think. 

52. Was it a heavy load of baggage that night? 

A. I think there were two or three—I am _ pretty certain—cloth- 
Ing er Pip gq trunks; two or three sample trunks. 

53. What do you mean by sample trunks ? 

A. They are-an extra heavy trunk that traveling men have to 
protect their goods and keeping them from getting broke and rough 
treatment 

o4. Are mess sample trunks easily distinguished from the ordi- 
nary traveling trunks? 

A. Yes, air: - | think they are always made a little heavier, and 
you can tell them, unless there are some parties traveling that has 
made his trunks a little heavier to protect his goods. 

55. Were those sample trunks destroyed ? 

A. They were burned up. 

56. Was the car burned up? 

A. livery bit. 

162 563. Was it moved off on a switch? 

A. Just as soon as they could get a chance, after the main 
part of it was burned up, they moved it off onto a side switch, but 
they sent me out before they moved it back ; they sent me to flag a 
train that was coming, and I didn’t get back to see what was going 
on. I didn’t see the whole thing burn up. After the thing was de- 
stroyed pretty much they sent me back to flag a train. 

57. Was or not the coach in flames before you were sent back ? 

A. Yes, sir; the car was very near all destroyed before I was sent 
back. 

538. Were you in the habit at any time of going into the express 
car on the trips between Cincinnati and Louisville at might? 

A. Yes, sir; very often | would LO In. 

59. Did both of the express messengers occupy the same end of 
the car? 

A. Yes, sir; the same end. 

60. Do you know whether those express messengers kept awake 
on the trips between those points or not? 


Question objected to by counsel for the defendant. 


163 A. I have seen them asleep at times. 
61. Do you know whether there was any fire in the stoves 
in the baggage or express car that night? 

A. I don’t think the stove in the baggage car had any fire in it at 
all—well, well, it had a small fire, but I never went in the express 
end of the car that night, and I don’t know whether they had much 
- al | ire or not. 

Are these stoves made and set so as to he: at the mail depart- 
ment of that coach—either or both of the stoves 

A. Sometimes you will find a baggage car vith a hole in the ex- 


press end, so as to heat the mail department, and at other times you 
will find the baggage end cut out. 
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Go. & 


3. You mean a hole cut through to the mail department ? 
A. Yes, sir; to give the heat to the mail end. 


64. Did you have any conversation with Maddox, the express mes- 
senger on that train, as to how the fire occurred ? 


Question objected LO by counsel for the defendant. 


A. Yes, sir; I had a talk with him. 
67. Were you or any of the other employees notified while 
164 _—stthe fire was in progress, by any passenger, of the contents of 
any trunk in that baggage car? 
Question objected to by counsel for the defendant. 


A. If lam not mistaken, and I am_ pos-tive, there was a gentle- 
man ran up and hollered that there was a trunk in there that there 
was five thousand dollars’ worth of jewelry in it. He says: “ For 
God’s sake save that trunk; there is five thousand dollars’ — of 
jewelry in it.” 

68. Was it saved ? 

A. No, sir; it was not. 

69. You were in the employ of the road at that time? 

A. Yes, sir; as brakesman. 

70. How many other brakesmen were on that train ? 

A. One other brakesman, baggage-master, conductor, and LWo ex- 
press messengers. 

71. Did the baggage-master help you to get any trunks out of the 
baggage car ? 

A. No, sir; not until I got out the last trunk. I don’t think that 
he was in the car atall. He might have been in the car after I got 

all the trunks out that I could. I don’t think he saved any. 
165 72. Did you succeed in breaking the side doors of the bag- 
gage car at all before it was burned up? 

A. No. sir: | don't think We broke the door. 

73. Did the express messengers, either of them, help you to get 
out any of the baggage ? 

A. No, sir; they didn’t help me. 

74. Were any of the trunks in the baggage car on fire when you 
first found that door open—the baggage-car door? 

A. No, sir. 

75. If the baggage-master had been in the baggage car at the time 
could he or couid he not have saved the trunks In that ear? 


Question objected LO by counsel for defendant. 


A. Yes, sir; I think he could. Hewas a man that always at- 
tended to his business; always up to that night. He was not in the 
ear that night. I never saw any neglect in his duty up to that 
night. 

76. Was there any attempt to put the fire out after you came 
around by any person ? 

A. I don’t think there was but one bucket of water thrown on it, 
and I threw that. I don’t think anybody else threw a bucket on it. 
The water was hard to get at. 
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166 77. Were you subpeenaed to go to Cincinnati last. week to 
testify in this case in behalf of the defendant? 
A. Yes, sir; I was told to go there. 
Did you go? 
A. Yes, sil 
79. Did you testify ? 
A. No, sir; I didn’t give any testimony, I don’t think. I was 
not called. 
80. You talked with the lawyers for the defendant? 
A. Yes, sir; one of them asked me a question or two. 
81. You answered those questions, did you not? 
A. Yes, sir. 
Objected. 
Cross-examination by Mr. LIncoin: 
Was it not late in the afternoon when you had the talk with 
ie lawyer that you speak of? 
A. Yes, sir. 
There had been three depositions taken during the day, had 
there not? 
A. I don’t know. I know that Mr. Gorley’s deposition was taken, 
and I think —— was taken. 
3. Did you tell him what you knew ? 
A. [ don’t know that I did, in full. 
167 |. When you first got to the car the side door of the ex- 
press end of the car was open, was it? 
A. Yes, sir. 
5. Where was Mr. Price standing ? 
A. Price and Maddox were both standing side by side on the right 
of the track. 
6. Had either of them been injured ? 
A. I think both were burned; there were standing there holding 
their hands. 
7. When you first saw the fire where was it coming from ? 
A. Out of the side door of the postal division. 
8. Did you have any conversation with Price about the fire ? 
A. No, sir; I never had any conversation with Price; I talked to 
him and asked him about his being burned. 
¥. Did you have any conversation about how it happened ? 
A. No, sit 
10. Price was the agent of the Adams Express Co. ? 
~ Yes, sir. 
. He had charge of their baggage, had he? 
\ Yes, sir. 
You say the fire when you first saw it was coming out of the 
al department? | 
A. Yes, sir. 
13. When you first got in there was there much smoke ? 
168 A. Yes, sir; it was quite smoky. 
When you first went into the express end it was quite 


smoky ? 
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A. Yes, sir. 

15. Did you notice fire there ? 

A. There was not a bit in it. 

16. Did you see any fire at the time? 

A. I saw the fire as it came out of the side door; Maddox’ safe 
sat right at the left of the—right by the door of the mail depart- 
ment of that car, and the fire was coming right over his safe, and 
I says to Price before I looked around, “ Where is your safe?” He 
didn’t say a word, but Maddox said, “ Mine isin there,” and I looked 
around and the fire was so hot over his safe that I was not going to 
take any chances to get it. 

17. Was not his safe nearer the express part of the car than the 
baggage ? 

A. I think it was nearer the baggage car; it set near that side 
door—nearer the baggage car than the express car. 

18. Was it in the passage-way ? 

A. Yes, sir; in the alley or passage way. 

19. Was that a safe that ought to have been in the express- 

room ? 
169 A. Their orders is to always keep the express safe near the 
door. It was near the door, but it was near the little side 
door of the mail end. 

20. The opening which heated the mail-room—was not it an open- 
ing from the express end of the car? 

A. Yes, sir; I think the opening was right at the express end of 
the car—little iron bars ran down. 

21. There are bars to protect the mail matter ? 

A. Yes, sir. 

22. And the stove was right opposite those bars? 

A. Yes, sir. | 

23. And an opening through ? 

A. Yes, sir. 

24. A pretty cold night, was it not? 

A. Yes, sir; it was right cold. 

25. Don’t you know the reason that Madden, the baggage-master, 
was out of the car was that he had been helping to cool down the 
hot boxes and had got his feet damp and cold? 

A. He was out of the car helping to cool down the hot boxes, but 

it was the brakesmen’s place to do this work. 
170 26. Don’t you know that it was also a part of his duty to 
assist in that work? 

A. I don’t know, sir; I had not been working for them but a 
year, and I didn’t know really the duties of the railroad. 

27. Don’t you know that he got his feet wet and got cold in as- 
sisting to put out the hot box, and that he had gone in the smoking 
car to warm himself? 

A. I could not say whether his feet were wet or not. I know that 
I was in the sleeping car, and I think that that is as cold a place as 
there is on a railroad train, and I was standing my cold feet; | had 
no fire to go to to get my feet warm. 

28. You don’t know, then? 
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A. No, sir. 

30. Did you have any conversation with him about it? 

A. No, sir. 

30. It was a pretty cold night? 

A. Yes, sir. I took two tramps down that night, and I know that 
it was pretty cold. 

$1. In which end of that car did you first observe that fire— 
which end of the car was on fire; in which end of the car—the bag- 

gage end or the express end—did you first notice to be on fire? 
171 : A. The first time that noticed it was in the mall depart- 

ment; then it caught fire from the express department; then 
the express car was right smart on fire before the baggage end caught 
fire—the express end. 

oz Who had charge ol that end of the car—the Cxpress end? 

A. Maddox and Price. 

>. In the baggage end of the car was there not a very largetrunk, 
which was the trunk of a bride; I think she was the daughter of 
the secretary of the Senate, on her Way LO Nashville ? 

A. | had gotten out two trunks, and some one sald—a centleman 
Says, — Ain't | lucky ; | have gyol out ny trunks.” They sald they 
were a bride and groom. I think there were two bridal couples on 
there. I think one was burned up and the other saved. 

34. Was not there some large trunks—Saratoga trunks? 

A. I think these trunks were large covered trunks; I never no- 
ticed any Saratoga trunks. 

35. When you first got into the baggage car there was no blaze 


- > 


a 


there or fire ‘ 
1/2 A. No, sir. 
36. Were there any means, such as water, of putting out 

the fire? 

A. No, sir; not handy. There was no water about. I would 
have tried to get water myself, but there was not any handy, and I 
thought that I could do more by trving to save things without try- 
Ing to get Watler. There was not any water about, and it was too 
much trouble to get it out of the engine. 

o7. Was not the ear so far on fire that it was not possible to save 
it after you rot there? | 

A. If we could have got any Water handy we could have put it 
out. 

38. Was there any water handy ? 

A. No, sir; I don’t think there was, only at the engine, and that 
was low down. It is pretty hard to get water from the engine and 
get it by buckets full. 

ov. Is it not a faet, in your opinion, that the car was so far gone 
that you could not save the ear? 

A. If I eould have Fol lito the baggage ear I could have saved 

something—if I could have got in at the time—but after fool- 
173 =ing around, and no one trying to help much but me—they 
fooled around so much that everything got burned up. 


Passed. 
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40. Do I understand you that you think that you could have 
saved the car? 

A. No, sir; we could not have saved the ear. 

41. What you mean is that vou think that you could have saved 
something more than you did save out of the car? 

A, Yes, sir. 

42. That is all you mean to say? 

A. Yes, sir. 

45. Was there not an alarm—some confusion ? 

A. There was after the train had stopped and the people got out 
and found out what was going on. There was some excitement and 
running about. 

44. A good deal of confusion ‘ 

A. Yes, sir; there was some excitement. There was no trouble or 
anything of that kind. 

45. Are you not mistaken when you say that there was right 
smart mail that night? Don’t you know that they missed connec- 
tion with the down mail ? 

A. Sometimes they have a good deal of mail if they do miss con- 

nection. There was a postal car. 
174 46. Don’t vou know that there was a small amount of mail 
in the mail department ” 

A. Iam not certain. Sometimes they miss connection and hold 
itover. They might have missed the connection and given it to 
us. I think there was a right smart amount. 

47. The baggage man would know more about that than you? 

A. He was right there. I was the only brakesmant hat ever did 
help the baggage-master. I thought that I had better do it than 
to have any trouble about it. . 

48. Were you on good terms with the conductor, Griswold ? 

A. Yes, sir: up to the night of the fire, 1 think I was. We did 
have a little dispute about that; we made it up all right. That 
night I happened to be asleep—I happened to be asleep and he 
eame back and caught me asleep—and he reported me, but it didn’t 
amount to anything. At the time that I quit the road he showed 

a little more favors, | thought, to the other brakesman than 
175 tome. I didn’t have as much money to throw away as he 

did. He got mad at me,and I told him what I thought of 
him and just quit. 

49. Did you quit voluntarily, or were you discharged ? 

A. I just quit the road. 

50. You were not discharged ? 

A. No, sir; I was not. I don’tthink I was discharged. I believe 
I had a fuss with him one Sunday morning. He wanted to act 
smart up there at the head of the street, and I told him he could 
take his old road and keep it; I was not compelled to work for the 
“ailroad. 
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4. 9? 


176 “Exurpsit F. 


Also the deposition of Hamriron GRISWOLD, taken at the same 
time and place and in the same behalf. The said witness, being 
duly sworn by me, deposed as follows: 


Direct examination by Mr. Dopp: 


1. State your age, residence, and present occupt ition. 

A. My age is 3 4: re side cars 2, L, ou! isville, Ky. ; | ain book- kee sper at 
the Pictect Artificial Ice Co.’s, Limited. 

2. Were you in the employ of the defendant, The Louisville, Cin- 
cinnati and Lexington R. R. Co.,.in the month of December, 1880 ; 
and, if so, in what capacity? 

A. I was a conductor on the road from here to Cincinnati. 

3. On the defendant’s road ? 

A. Yes, sir; on the defendant’s road. 

4. Were you conductor on a passenger train ? 

A. Yes, sir. 

5. Were you conductor on a train in the month of December, 
1880, when the baggage and express car burned near La Grange, 
Ky.? 

, A. Yes, sir. 

177 6. Were you in charge of the car that night as conductor ? 
A. I was in charge of the train; yes, sir. 

7. That fire occurred at night, did it not? 

A. Yes, sir. 

8. About what hour? 

A. To the best of my recollection it was about—I could not tell 
you without I could see my report. I made out a report for the 
company that I would be willing to swear by. 

0. What time were you due in Louisville that night? 

A. I think our time here was 12.30—probably 12 o'clock. They 
changed the time so often and I ran on so many different time cards 
that it — almost impossible to recollect. 

10. If your train was on time that night it must have » been some- 
where in the neighborhood of 12 o’cloe k when the fire occurred ? 

A. Between half past eleven and twelve, to the best of my recol- 
lection. 

How and when did you first discover that fire ? 

A. I was sitting in the smoking car, on one of the rear seats. The 

baggage-master was sitting in the seat ahead of me. We had left Sul- 

phur, and the whistle blew for the crossing, I think—yes, sir; 
178 the whistle blew for the crossing. I asked the baggage-master 

to look out the window and see if that box was.hot; we had 
been bothered by ahot box. He looked outof the window and he told 
me no; that he didn’t think it was. A few minuies afterwards—I sup- 
pose we had gone probably ten or twelve miles—ten miles, perh: aps—I 
told him again, “ Mike, look out of the window and see if that box is 
hot.” We were nearing the junction, and he looked out and said, 
“There is something on fire.” With that he started towards the 
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door and I followed. I ran by him, and just at the time that I 
aught up with him | saw that it looked like there was no light in 
the baggage car; it was dark. I knew that there was a lamp in 
there, for I had left there but a few minutes before. He says, “ Oh, 


? 


my God! the baggage car is on fire.” We were then at the junction 
and I was trying to pull the bell cord, and it would not pull; it 
rame through, I think ; but the engineer had checked up the train 

by that time and I jumped off of the train. The train had 
180 ~=—s stopped. I then cut the car loose and motioned the engineer 

ahead, pulling the postal and the baggage about twenty or 
thirty feet from the main train, and about the time that he stopped 
the flames—just about the time that he stopped I saw a man jump 
out of the doors on the side of the express car, followed by the flames 
over his head. The flames rushed about the same time that he did. 
It looked like as soon as he let the air in—that it must have been 
smoldering there, and as soon as they let the air in the flames burst 
out. . 
12. This was a regular down passenger train ? - 

A. Yes, sir. 

13. How was that baggage car constructed ? 

A. It was constructed into three apartments ; there was communi- 
cation between one and the other. There was an apartment in the 
center of that car that was used for carrying the mail bags; it was 
the mail department—generally used to carry the bags. I attach a 
roughly-drawn diagram, made by myself, showing the construction 
of the car, and make it a part of my deposition, marked “ B.” 


(Here follows diagram marked p. 179.) 


14. You say the baggage-master was not in the car? 
181 A. No, sir; he was not in the baggage car. 
15. When did he leave the baggage car? 

A. He was in and out of the baggage car several times—two or 
three times after leaving Worthville; I did not notice particularly 
the points of the road. 

16. He was with you in the front passenger coach, or smoking 
coach, of the train ? 

A. Yes, sir. 

17. Was the baggage car locked ? 

A. No, sir. 

18. You think it was not locked ? 

A.- No, sir; it was not locked; the rear door was not locked. 

19. Was there any person in there with the baggage when he was 
out? 

A. No, sir; not with the baggage. 

20. When you got back to the car where was the principal seat of 
the fire? 

A. The flames I saw bursting out of the express end of the car 
first, right over the doors; it came over the door as they opened it. 
These men jumped out—the express messengers—both of them. 
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21. Was there any fire in the baggage end? 
A. I could not say whether it was fire or smoke; I could not get 
in there. 
182 22. How much baggage did you have that night? 
A. I think there was nine or ten pieces. 

°3. How many pleces, if any, were saved? 

A. I think there were five or six saved; that is my recollection. 

24. Do you know whether the express messengers in the CXpress 
end of the car were awake or asleep at the time? 

A. I could not say. 

25. Were you in the habit, on your trips between here and Cin- 
cinnati, of going into that car at any time of night—the express end 
of that car? 


— 


Objection. 
A. Y es, sir. 


26. Do you know whether it was customary for those messengers 
to remain awake or asleep ? 

A. I have caught them asleep several times. 

27. Both? 

A. Yes, sir; both of them. 

28. There were two messengers In the express end of that car that 
night? 

A. Yes, sir. 

29. Do you know whether you went into their end of the car after 

leaving Cincinnati that night or not? 
185 A. Oh, yes, sir; I went into that end of the car to see 
whether there were any passengers in there. 

30. That was just after leaving Cincinnati? 

A. Yes, sir. 

ol. Did you go in there at any later time? 

A. No,sir; not in there; but I went into the baggage car several 
times during the night. I walked in there to see if everything was 
all right 

32. How long were you conductor of a passenger train on that 
road ? 

A. My impression is that I ran on a passenger train for the com- 
pany three years and six months. I think it is about that. I know 
that | never missed a day during all the time that I was employed 
by them. 

33. Do commercial travelers or drummers frequently, or at all, 
travel over that line of railway ? 

A. Yes, sir. 

34. Were they frequent customers of the road or not? 

Objected. 


ry Yes, sir. 
30. Do you know the charactet of the trunks that are usually 
carried by drummers? 
A. Yes; I know the character of them ? 
184 36. By appearance ? 
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A. Yes,sir; by their general appearance. 

37. Are they constructed differently from ordinary traveling 
trunks? 

A. Yes, sir. 

38. And by reason of their construction you could generally dis- 
tinguish the drummers’ trunks ? : 

A. Yes,sir. Sometimes you could not, but as a general thing you 
could. ‘They got to charging them fur extra baggage, and then they 
would use the other kind of trunks to get out of paying for the extra 
baggage and beating the road. As a general thing those that didn’t 
get onto that used the old style. 

39. Do you know of any drummer getting his trunk changed for 
the purpose of beating the company ? 

A. No, sir; [ don’t know of any. I heard of two or three cases. 

40. Personally you don’t know of any soas to swear about it from 
your personal knowledge ? 

A. No, sir; I could not swear to it. I have been shown trunks 

that they said were drummers’ trunks that had been changed. 
L185 [ could swear that my attention on two occasions had been 

called to the trunks that they said belonged to mercantile 
men that had been changed. 

41. Was that baggage car totally consumed by fire that night ? 

A. Yes, sir. 

42. Some trunks were destroyed, were there not ? 

A. Yes, sir. 

43. Do vou know how many ? 

A. I could not say for certain. 

44. Several ? 

A. There were three or four trunks destroyed. 

45. The only persons there in the baggage car at the time of the 
fire were the express messengers in the express end of the car ? 

A. That is all that I know of. 

46. There was no person in the mail compartment that night ? 

A. No, sir. 

47. Explain on that diagram that you have filed how the postal 
department was warmed. 

A. The postal department is warmed by being between two stoves. 
Those two stoves are set in the partitions between the baggage car 
and the mail car atid the express car and the mail car. 


(Here follows diagram marked p. 186.) 


187 48. How does the heat get through into the mail depart- 
ment ¢ 

A. The stoves, I think, to the best of my recollection, set half way 
between the two; what I mean by that is that the stoves set half 
way between—pretty near half way; in the centre of the parti- 
tion. 

49. Do you mean that part of the stove protruded into the mail 
department and part into the express department ? 

A. Yes, sir. 
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50. And part into the baggage department and part into the mail 
department ? 

A. Yes, sir; some stoves were cut off more than others; some pro- 
truded more than others; with some of them just the bare rim would 
come in. The partition came down so as to clear the stove. That 
was generally metal of some kind, and that would come down to the 
stove and stop, and that would give that much of a heating surface. 

51. Where was the fuel put into the stove from ? 

A. From the express end of the express part of the car, 

52. There was no place in the postal department for putting fuel 

into the stove? 

A. No, sir. 

53. Do you know whether there was any mail matter in that mail 

department on that night? 
188 A. I think there was. 
54. Do you know how much ? 

A. I don’t know. 

55. Was it destroyed ? 

A. Yes, sir. 

56. Who had charge of the mail matter from Cincinnati to Louis- 
ville? 

A. The baggage-master. 

57. The baggage-master of the road ? 

A. Ye Ss, sir. 

58. When he arrived at Louisville to whom did he deliver it ? 

A. I don’t know whether he delivered it to the general baggage- 
master or tothe mailman. I think W. W. Dugan took charge of it, 
the general baggage-master. 

oY”. Who placed those mail bags into the car before your departure 
from Cincinnati ? 

A. The mail service men ; sometimes they throw them in at Cin- 
cinnati and sometimes my baggage man. 

60. ‘They are just thrown in? 

A. Yes, sir. 

61. Piled up? 

A. No; just thrown in. 

62. Is the room full of those bags ? 

A. I don’t think I ever saw the room full, to the best of my rec- 

ollection. 
189 63. About how many bags were in there that night ? 
A. That I could not say. 

64. What was there to protect those bags from those grate or stove 
irons on either side ? 

A. There was this partition coming down, and then there was 
bars that came down; whether that one had those bars down I could 
not say. ; “ 

65. What is your best recollection ? 

A. My recollection is that the bars went down — front of the stove 
on each side. The partition is zine or iron or tin or some kind of 
thick metal, and then there was bars that came down to the floor. 

66. One or more bars ? 
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A. Several. 

67. How far from the stove? 

A. Right in front; just in front; an inch or two inches. 

68. The mail bags were put in there, and would they or not press 
up against those bars when there was much matter in there? 

A. If they threw the mail bags back against it and there was 

much fire in the stove they would be apt to catch fire. 
190 69. Do you know whether this fire originated in that way ? 
A. I could not say. 

70. But if the bags were pressing against those iron rails and there 
was a fire in the stove—— 

A. And they made the stove red-hot it would catch fire. Of course, 
if there was not heat enough in the stove to set fire to anything it 
would be different, but if the stove was red-hot (which it evidently 
was then) it might have caught in that way. 


Objected. Out. Not read. 


71. You don’t know of your own knowledge, if I understand you 
correctly, how the fire originated ? 
A. No, sir. 
72. You say that there was no fire to amount to anything in the 
stove in the back end of the car at Worthville? 
A. At Worthville it had gone very near out. 
73. Was it not replenished there? 
A. Not to my knowledge. 
74. Do you remember whether you inspected to see how the mail 
bags were placed in the mail department on that night? 
191 A. I did not; I opened the door and looked in to see if 
any one was in there and passed on through the car; that is 
my object—to find passengers. 


Cross-examination by Mr. LIncoin: 


1. Don’t you know that on that night the car which you used as 
a baggage car had no opening through the partition into the mail 
department”? 

A. I do not. 

2. Are you certain about that—whether there was an opening 
from the baggage end of the car through the partition into the mail 
department or only one from the express part of the car into the mail 
department ? 

A. To the best of my recollection there was both. 

3. But you would not want to be certain about that ? 

A. No, sir. 

4. The charge of that is more particularly under that of the bag- 
gage man? 

A. In the baggage end of the car it was. 

5. I understand that you were in there several times after you left 
Worthville? 

A. Yes, sir. 
192 6. In the baggage car ? 
A. Yes, sir. 
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How many times? 

A. Two or three times. 

8. You saw the fire in that stove in the baggage end of the car 
each time that you were in there? 

A. I didn’t see any fire; I think it had gone out. 

You say there could not have been much fire in the stove? 

A. No, sir. 

10. Do you know how near La Grange your train was the last time 
that you were in there? What is the next station ? 

The last time that I was in there I was about seven miles from 
La Grange. 

11. Did you go at that time into the express-room or into the 
baggage-room ? 

A. Into the baggage car. 

2. Where last were you in the express-room ? 
A. I was not in there but once after I left Cincinnati. 
13. That was in the charge of the two express agents? 

A. Yes, sir. 

14. Not under the charge of the baggage-master ? 

193 A. The express agents had charge of that. 

15. It was not under the charge of the baggage-master ? 

A. No, sir. 

16. Was not Mr. Madden an attentive baggage-master ? 

A. Very. 

163. A good, faithful servant? 

The best man that I ever saw on a railroad in my life. 
I will ask you if it was not part of his duty to assist about hot 
boxes and about the sidings. 

A. Yes, sir. 

18. I will ask you what, if anything, there was on that night 
which might have misled the parties in that car in reference to the 
character of the fire at first—if there was anything connected with 
the train. 

A. We were troubled with a hot box just after leaving Walton, I 
think—twenty-one miles this side of Cincinnati—and my impres- 
sion is that we stopped once or twice along the road to cool the box 
down and put out the fire. 

19. Had the baggage-master helped you? 

A. Yes, sir. It was the invariable rule to summon the 

194 baggage-master to help, because we wanted to expedite mat- 

ters as quick as possible, and I had called on him in every 
instance that night to help. 

20. He had assisted ? 

A. Yes, sir. 

21. Don’t you know th: at he had got his feet wet and had got very 
cold in doing it, and that he went into the smoking car to’warm 
himself? 

A. No, sir; he was in there watching the box. 

22. He was there at your request watching the box ? 

A. Yes, sir. 

23. Where was the box ? 


od 


- 
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A. I think the box was on the forward end of the smoking car, if 
I am not mistaken ; I think it was; I could tell by my report. 

24. In what way would the hot box on that night deceive people 
about there being a fire in the train in the baggage car ? 

The smell ; the smelt—the box. That is the way that we can 
generally tell boxes before they show. Before they blaze they will 

smell; in every instant; it blazes in a few minutes. 

195 25. You think, then, that you were all thrown off your 
guard by the smell of the hot box ? 

A. I know that they were, because I was sitting talking to them. 

26. You think all of them were thrown somewhat off their guard 
by the smell of that hot box ? 

A. Allof them. As to the express men I don’t know. I never saw 
them at all. 

27. It would be smelt ail through the train ? 

A. Yes, sir. 

28. And would not that tend to disarm a person, that any smell 
that he smelt in his car would not he attribute it to the hot box 
likely ? 

A. Yes, sir. 

29. Don’t you know that Mr. Madden was a careful man about 
putting away his mail matter? 

A. I don’t know about his mail matter, but I know that he was 
very particular about his baggage, for I watched him. I never no- 
ticed him about the mail. 

30. How was this mail carried—in these canvass bags? 
196 A. Yes, sir. 
All in canvas bags? 

A. Some canvas and some leather. 

32. Don’t you know that these traveling agents or drummers often 
try to build their trunks in such a way that the ‘y will not be noticed 
from ordinary baggage ” 

I know of two instances in which I was told that they were 
drummers’ trunks. 

Don’t you know that people who travel a great deal—on ac- 
count of the roughness with which baggage is handled in this coun- 
try—build their ‘trunks pretty strong when the *y carry only ordinary 
baggage? 

A. Y es, sir. 

34. Do you remember whether on that night there were some 
large trunks, which were trunks belonging to a couple of bridal par- 
ties, one from Nashville and one from Russellville, I think ? 

A. I didn’t notice any of the trunks. 

35. At the time you saw the fire in the car what power had you 


to extinguish the fire? 
A. None in the world. I lost my overcoat and my tools that I 


had in my chest. 
197 36. Don’t you know that the baggage-master lost all of his 


personal property, and clothing also? 


A. Yes, sir. 
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37. You say that when he ran forward that he said: “ My God, 
the baggage car is on fire?” 

A. Yes, sir. 

o5. ‘That is, as they stopped 4 

A. They hadn’t quite stopped. 

39. Was there any neglect on his part In doing whatever he could 
to extinguish that fire or to get out the baggage? 

A. None in the world; they all went to work. 

40. When you first saw the fire I understand you that it was com- 
ing out of this door on the right-hand side of the car? 

A. Yes, sir. 

41. That would be the right hand of the car facing Louisville? 

A. Yes, sir. 

42. And you saw the flame coming out of there? 

A. Yes, sir. 

43. Don’t you think that the forward part of that car was the first 

consumed—the express end ? 
198 A. No, sir; I think the center was consumed first. 
i4. Was not the forward part of the car consumed before 

the baggage end ? 


=» 


A. Yes, sir; the extreme ends of the car was the last consumed. 

45. But the express end was more on fire and consumed faster 
than the baggage end? 

A. Much before. 

46. Was there anything to prevent the Adams Express agent or 
any other agent going into that mail-room ? 

A. No, sir. 

47. And sitting down or lying down upon the bags? 

A. Nothing. 

48. Had they seats in the express-room ? 

A. They generally carry their chair with them. I think Price 
always carried a chair; that is my impression. 

49. Were either of them injured any ? 

A. Yes, sir. 

50. Which one? 

A. Price. 

51. What part of him was injured ? 

A. His face and hand was burned. 


52. Was not his arm burned ? 
092. Icouldnotsay; Isawthathisfaceand band was burned. 
199 23. Was there anything to prevent the passage of smoke 


or 
and flame along this aisle at the left of the mail-room ? 
A. No, sir. 


54. If there had not been the smell on the train of the hot box 


don’t you think that the men in the front part of the car would 
have smelled that fire and found that there was something the 
matter ? 

_ A. Not if they were asleep. 

55. If they were awake? 

A. Yes, sir. 
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own knowledge? 

A. I don’t know. 
o7. When did you leave the service of the road ? 

A. On the 25th day of September, 1881. 

58. Did you know Mr. Duff, on that train? 

A. Yes, sir. 

58. Do you know how he came to leave the service of the com- 
pany ¢ 


Question objected to by counsel for the plaintiff. 


A. I discharged him. 
59. When was that? 


Question objected to by counsel for the plaintiff. 


A. I could not say when it was now. 
60. Was there any manner of effort that could have been 
200 effected to save that car or the baggage that was not taken ? 
A. None in the world. 
61. Do you know now of anything that could have been done 
that was not done after you ascertained that there was fire there ? 
A. I do not. 


Redirect examination by Mr. Dopp: 


1. You have been asked on cross-examination whether the smell 
arising from a hot box might not have disarmed the employees on 
the train. I will ask you to state whether the hot box was not in 
the rear of the baggage and express car. 

A. Yes, sir. | 

2. When the train was moving in the direction, and the hot box 
was in the rear of the express and baggage car, would not the at- 
mosphere or the current created by the movement of the train carry 
it back instead of forward ? 

A. It has a tendency to, but in a great many cases I have been 
sitting in the front part of the train and the hot box has been on the 

sleeper in the rear and I have smelt it. 
201 3. Do you know whether there is any resemblance between 
the smell arising from a hot box and the smell arising from 
burning mail in the baggage-car ? 

A. The varnish smelt very much like a hot box that night. 

4. Is not there more or less grease in a hot box which burns? 

A. Yes, sir. , 

5. And that grease causes quite an odor ? 

A. A peculiar odor—something like turpentine. 

6. You have also been asked as to the matter out of which these 
mail bags were made and you answered that your recollection was 
that they were canvas bags. I will ask you whether or not these 
canvas bags are not more inflam-able than the trunks and much 
more easy to catch on fire than the trunks? 
A. Oh, yes, sir. 

7. And when on fire would burn rapidly ? 


56. You don’t know whether they were asleep or awake, of your 


or ye ate eee 
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A. Yes, sir. 
8. You have also been asked with reference to the effort to save 
the baggage after the fire was discovered. I will ask you now, sup- 
posing the baggage-master had been in the baggage-car, 
202 ~=owould he not have detected the fire sooner than he would in 
the front car, necessarily ? 


Question objected to by counsel for the defendant. 


A. Undoubtedly. 

9. If he had been there in the baggage car and detected the fire 
sooner could he not have saved more of the baggage than was 
saved ? 


Question objected to by counsel for the defendant. 


A. I could not say. It would depend entirely upon the cireum- 
stance as to when he discovered it. | 

10. If he had been awake and been in there would not he neces- 
sarily have discovered it, very soon after it started, from the smoke? 


Ruled out: not read. 


A. I should think that he would discover it right off. 


Recross-examination by Mr. Lincoin: 


1. Would not you also think that a man who was in the other 
end of the car would discover it from the smoke? 

A. Yes, sir. 

2. And as his duty called him at other places, could not he rely 
more upon those in the front part of the car to discover anything 

like fire? 
205 A. Yes, sir; that was their place. 
3. Ile was awake in the car with you, watching the hot 

box ? 

A. Yes, sir. 

4. And occasionally he went to the baggage-room to see that 
everything was all right there ? 

A. Yes, sir. 

d. I will ask you of what a car is built ordinarily ? 

A. Built of oak timber. ; 

6. That was built in the usual way and of the usual timber ? 

A. Yes, sir. 

7. How long have you known that kind of a car to be used on the 
railroads of the West? 

A. I expect about ten years, to nvy personal knowledge. 

8. Ever since you have known of these cars being used the same 
kind of cars have been built? ' 
A. Yes, sir. 
%. There was nothing to prevent the smoke passing along this 
passage-way ? 
A. Nothing at all. 
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Redirect examination by Mr. Dopp: 


204 1. You were just asked the question whether the baggage- 
master could not rely somewhat upon the express messengers 
watching in his absence against fire in that ear. I[ will ask you to 
state whether the baggage-master examined to see whether the ex- 
press messengers were asleep before he went out. 
A. I don’t know whether he examined or not. 


HAMILTON GRISWOLD. 


205 .Circuit Court of the United States, District of Kentucky. At 
Louisville. 


W. b. Drxsmore, as President of Adams Express Company, 
is. 
LOUISVILLE, CINCINNATI & LEXINGTON RAaILway CoMPANY. 


WEDNESDAY, May 26, 1880. 
The motion of the complainant for a preliminary injunction 
herein, according to the prayer of the original and supplemental 
bill herein, having been brought on to be heard, and counsel for 
the respective parties having appearéd and been heard, and the 


r 
cm 
| 
i 


‘court, having duly considered the questions involved, does hereby 


order that a preliminary injunction issue herein restraining the 
said defendant, its agents, officers, and servants, during the pendency 
of this suit, from interfering with or disturbing In any manner the 
enjoyment by the Adams Express Company of the facilities now ac- 
corded to it by the said defendant upon its lines of railway for 
the transaction of the business of the said Adams Express 

206 Company and of the express business of the public confided 
to its care, and from interfering with any of the express 
matters or messengers of the Adams Express Company, and from 
excluding or ejecting any of its express matter or messengers or 
employés from the depot, cars, and lines of said defendant, as the 
same have been heretofore and are now enjoyed and occupied by the 
said Adams Express Company, and from refusing to receive and 
transport, in like manner as the said defendant is now doing, over 
its lines of railway express matter and messengers of the said Adams 
Express Company, and from interfering with or disturbing the 
business of the said Adams Express Company in any way or man- 
ner whatsoever, and from refusing to permit the Adams Express Com- 
any to continue the transaction of its said business over the 
cant of the defendant on the same terms, conditions, privileges, 
facilities, and accommodations as are or may be permitted or 
accorded to any other express company, or to or by the defendant 
itself, in the conduct of an express business over its railway lines, 
upon the payment by the said Adams Express Company of all 

207 lawful and reasonable charges which may be properly de- 
manded by the said defendant or paid by such other express 
11—3382 
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company or by the public to the defendant therefor, not in excess of 
the rates authorized by its charter, and not in excess of the rates 
charged to others for similar services, and not in excess of the rates 
charged and received by the defendant from shippers of express 
matter to be carried by the defendant as such ; in the last case, less 
the reasonable cost of the accessorial service rendered off the railway 
lines and at the stations and on the trains of the said defendant, and 
with liberty to the parties to make such further application herein 
to the court as they may be advised is necessary to fix what is and 
shall be a lawful or reasonable compensation, or for any other matter 
growing out of the case. In the event of a dispute between the par- 
ties pending a preparation of this cause as to what is reasonable 


compensation for the services performed by the defendant company 
for complainant and what is a reasonable rebate to be allowed by 


the defendant for said accessorial service, such difference 
208 shall be referred to the court after due notice, and pending 


such reference the complainant shall not be disturbed by the 


defendant in the transaction of express business over its line. 
A true copy. 


Witness my hand and seal of said circuit court this 26th day of 


May, A. D. 1880. 
[SEAL. | SAMUEL B. CRAIL, Clerk, 
By HENRY F. CASSIN, 
Deputy Clerk. 
BD. fads Gl 


209 STATE oF Kentucky, Jefferson County : 


[, Charles A. Graham, a notary public, duly commissioned and 
qualified as such, in and for the county of Jefferson and State of 
Kentucky, do hereby certify— 

That in pursuance of the annexed notice I was attended, at the 
law office of W. C. & J. L. Dodd, cor. Center & Green St., in the city 
of Louisville and county and State aforesaid, on the 5rd day of Nov., 
\. D. 1882, and between the hours of eight o’clock a.m. and six 
o'clock p.m. of said day, by W. L. Duffand Hamilton Griswold, 
witnesses of sound mind and lawful age, and that they were first by 
me carefully examined, cautioned, and sworn to testify the truth, the 
whole truth, and nothing but the truth of their knowledge touching 
the action mentioned in the caption. 

That their examinations were by me reduced to writing in their 
presence, read to and subscribed by them in my presence, both par- 

ties being present by attorney. I have retained said deposi- 
210 sitions in my possession for the purpose of forwarding the same 

with my own hand to thé court for which the same were 
taken. I further certify that I am not of counsel or attorney for 
either of the parties in said deposition named or related to them or 
in any way interested in the event of the said cause named in the 
caption. 
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In testimony whereof I have hereunto set my hand and seal this 
the 3rd day of November, in the year of our Lord one thousand 
eight hundred and eighty-two. 

[SE AL .| CHAS. A. GRAHAM, 
Notary Public, J. Co., Ky. 


211 EXHIBIT G. 
United States Cireuit Court. February Term, 1885 


Tue Swirzervanp Ins. Co., Plaintiff, 
US. 


THe L., C. & L. R’way Co., Defendant. 


Joun Cook, called by the defendant, being duly sworn, testified 
as follows: 


By Mr. STEPHENS: 


4 What is your business? 
. Trunk manufacturer. 
a How long have you been engaged in the business? 
A. Twenty-eight years, very near. 

0, You are of the firm of Leonard & Cook ? 

A. Yes, sir; formerly Cook & Vankirk. 

Q. Where is your place of business? 

A. No. 50 Main street 

Q. You have been a large and extensive dealer in trunks of all 
kinds, have you not: t 

A. Yes, sir; we have been manufacturing different grades of 
trunks and travelling equipments. Satchels, of course, we do not 
manufacture. 

(). You have been an extensive manufacturer ? 
212 A. Yes, sir: about as extensive as the ‘re is In in the city. 
Q. Take some of these trunks that drummers sometimes 

use. How do the trunks which they use in their business com pare 
with tranks which travellers may wish to use where they have them 
heavily built built for purposes of safety, resisting knocks, and things 
of that sort? I refer now to the outward appearance. 


Question objected to by counsel for plaintiff (Mr. Matthews) on 
the ground that the question is too general. 


Court: There was testimony tending to prove that trunks made 
for the carriage of : samples of jewelry were peculiar in construction 
and appearance and testimony that this road had earried such 
trunks, or at least the trunks of the witnesses, on three or four 
occasions upon a check without objection. There was also 
testimony that this road had carried drummers’ trunks. That 
testimony the jury might infer—I don’t say they are bound to 
infer it, but from the tenor of the testimony ‘they might so 
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conclude—was based upon the appearance of those trunks: 
213. Now comes this witness for the defendant, and he, being a 
trunk manufacturer, is asked whether there 1s any difference 
in the appearance cf drummers’ trunks and trunks made for use by 
persons who are not drummers, and it seems to me that he is a com- 
petent witness. [ cannot anticipate what the answer of the witness 
would be, nor to what this would lead. It is enough , for me to 
know what the question is, and that upon the testimony already in 
it is certainly competent for the defendant, if it is within the power 
of the defendant to do so, to introduce testimony that there is not 
any substantial difference between the appearance of drummers’ 
trunks and the appearance of the trunks of other travellers. It cer- 
tainly goes for whatever it may be worth in answer to the testimony 
respecting drummers’ trunks that 1s offered on behalf of the plain- 
tiff; so that | would overrule the objection. 


Counsel for defendant (Mr. Matthews) excepted to the ruling of 
the court. 


Ans. I would state to the jury that the outward appearance is very 
indefinite. In late years we have been building sample 
214 «trunks in sealants to the regular travelling trunks which 
in former years had been made a specialty. We have sold 
sample trunks for general use as well as for commercial men, ahd we 
have had sample trunks ordered to compare with those used by the 
general travelling community to inake them soappear. It has been 
a request of the drummers to have them made in that way—to have 
them cut down smaller than they formerly were—so as to give them 
the same appearance as a general travelling trunk, and in a great 
many instances it would be hard to detect them by outside appear- 
ance. They would be more apt to be detected by the Inside appear- 
ance of the finish. 

Q. What distinguishes a drummer’s trunk from the trunk of an 
ordinary traveller the most—the inside or the outside ? 

A. In a great many instances the inside, of late years. 

(). Take the last four or five years. 

A. The changes in regard to the cutting down have been within 
the last two vears or two years and a half. 

Q. What do you mean by “ cutting down?” 

A. Making them smaller than they were in former years. 
215 They use a smaller trunk now than they used to do, even for 
clothing and hardware, as well as jewelry. 

Q. Before they were cut down how would they compare with other 
travelling trunks used by the community, so far as outside appear- 
ance was concerned ? 

Question objected to. 


Q. Take trunks that are often used by the travelling community, 
as to outside appearance, how was it? 


A. How they would look as to their general appearance ? 
Q. Yes, sir. 
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A. The difference in the shape would be the way of designating ) 
them apart. The size of the commercial trunks would be much . 
smaller than that of the general travelling trunks. The difference 
would be in the size and the shape. 
Q. What would be the peculiar distinction—the outside or inside? 
A. In a great many instances ‘it would be the inside. 
Q. How does the inside differ in a traveller’s trunk, an ordinary 
traveller’s trunk, from that in a drummer's trunk ? 
y A. The difference would be in the compartments. In a 
216 commercial trunk there are no compartments generally, ex- 
cept in a jeweller’s trunk. That would be full of trays. In 
a general travelling trunk there is usually a bonnet box, top box, 
glove box, &e. 

Q. How would a hardware trunk compare with a jewelry trunk? 

A. In size smaller, as a general thing. 

Q. In outward appearance, how ? 

A. Similar to the jewelry trunk. It is similar, only smaller. I 
will state to the jury that jewelry trunks, as a general thing, are a 
little more rounded in the top than the hardware trunk. Asa gen- 
eral thing the hardware trunk is made more square. 

Q. Are travellers’ trunks also made square sometimes ? 

A. Yes, sir; not so many, though. ‘Take the steamer trunk, take 
what we call the European traveller’s trunk, and, as a general 
thing, they are made more square than other trunks would be— 
that is, for general use. Then we make another trunk called a 
half-square trunk. Some people would call it square, We call it 

half round. The Saratoga trunk would be perfectly round. 
217 Q. Take some of these trunks used by ocean travellers, 

how are they made as to heaviness compared with ordinary 
travelling trunks? 

A. They are not so heavy and not so bunglesome in weight or 
appearance. | 

(). How do these drummers’ trunks, in the various trades, differ 
in size and build? Are they alike? 

A. No, sir. The hardware trunk is the smallest used by the 
commercial traveller. It is the lowest. Then comes the jewelry 
trunk, and then the clothing men, and then the notion men. The 
notion men have a very large, high-built trunk; sometimes as 
high as 36 inches from the floor. The clothing trunk used to be 
from 30 to 33, and it now runs from 20 to 22. Jewellers’ trunks, 
as near as I could guess, would be from 18 to 20 inches bigh; some- 
times 15 to 18 inches. 

©. That is the lowest size? 


A. Yes, s] f 


By Court: 


Q. Is there any difference in the strength with which these 

trunks are made’? Are any of them made stronger in pro- 
218 portion than the others? For instance, how does the hard- 
ware trunk compare with the notion trunk ? 
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A. The hardware trunk is much heavier than the notion trunk, 
although it is smnaller. The notion trunk will carry from 250 to 
300 pounds, and a much smaller hardware trunk will carry the 
same weight. 

. How is it about the trays? 

A. The hardware trunk has notrays. It generally has slides that 
slide in and out, where a jeweller’s trunk has trays that they lift out. 


By Mr. STEPHENS: 


. How would you say that a jeweller’s trunk would compare in 
size with the ordinary travelling trunk or with many travelling 
trunks that might be built, especially as to hight, &c., and how has 
it been for the last five years ? 

A. Very much the same as to size. 

(). As to strength, what has been the custom as to making the 
ordinary travelling trunk strong? 

A. With regard to the difference between a sample trunk and an 

ordinary travelling trunk, do you mean ? 
219 (. What I want to know is how often a traveller would 
want a trunk built strong—as strong as a sample trunk. 

A. We have built a great many trunks for general travelling pur- 
poses with the same amount of strength as we would put in a jewel- 
ler’s trunk. 

Q. low long have you been doing that—for how many years? 

A. We have done that ever since we have been in business. That 
kind of work would be done by special orders. 


Cross-examination by Mr. MaATrHEws : 


Q. Within the last two or three years you say there has been a 
difference between what is known as drummers’ trunks or travelling 
salesmen’s trunks and the ordinary trunks of the travelling public 
in these three respects—size, shape, and the clamps that you used to 
strengthen the trunk ? 

A. Excepting the public. 

Q. I am drawing the distinction between the trunks of travelling 

commercial men and the travelling public in general. Until 
220  ~=within the last two or three years, as I understand, there has 
been that distinction in these three respects. 

A. There has been a difference in the commercial trunks, as far 
as size is concerned, in the last two or three vears. They have been 
cut down, as a general thing. 

Q. Didn’t you say there was a difference in the shape, too ? 

A. Not in the commercial trunks. 

Q). ‘Take, for instance, a jewelry trunk and the trunk of an: ordi- 
nary traveller; hasthere not been, until within the last two or three 
years, a difference in the respects that I have mentioned of size, 
shape, and the clamps which are used in strength-ing the jewelry 
trunks? 

A. No, sir; only in the size; the size has been cut down. 
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Q. What do you mean by saying there is a difference in shape, 
and what do you mean by saying that upon special orders you have 
built trunks ? 

A. I think there was a difference in shape between the commer- 
cial trunk and the general traveling trunk. In the general travel- 
ing trunk there is a rounding in the top, and in a great many in- 

stances it is a great deal larger, but a great many of them are 
221 just the same shape that a jewelry trunk would be; they 

are just the same in shape and appearance from the outside, 
and we have a real flat trunk that we have been making for years— 
what we call a steamer trunk. 

Q. Until these changes were made that you speak of was there 
not a marked difference between commercial trunks and the trunks 
of the ordinary travelling public ? 

A. There was just about the same difference that there is now, 
excepting that there is more difference in size. We make the same 
shape now that we did formerly; only the odds now are much 
greater in favor of the commercial men on account of the size. 


By Mr. STEPHENS : 


Q. Do the hardware trunks differ in size? Are they all of the 
same size? 

A. They run very near. There is not probably more than an 
inch or two inches between one man and another in the same busi- 
ness. 

Q. How as to the jeweller’s trunk ? 

A. The same way—running from 22 to 32 inches. 

Q. How is the ordinary travelling trunk ? 
222 A. They run from 24 up to 36, varying two inches between 
each size. 


By Court: 


Q. How long since these drummers’ trunks were first put upon 
the market could you distinguish them from the ordinary travel- 
ling trunk? I am speaking of trunks which bore an appearance by 
which they could be distinguished from the ordinary travelling 
trunk. How long ago were they made and sold ? 

A. We have made them 27 and 28 years ago. 

Q. In this last three or four years do you mean to say that the 
manufacture of those trunks has been entirely stopped ? 

A. No; the sizes have been cut down to decrease the weight. 

Q. What proportion of trunks that you manvfacture for drum- 
mers’ use are made to bear the same appearance as travelling trunks 
and what proportion are made so that they show in appearance that 
they are commercial trunks? 

A. It would be the size and the shape of them ? 

Q. You say that in the last three or four years you erected some 
drummers’ trunks that looked just like travelling trunks on the out- 


side? 


é 


88 LOUISVILLE, CINCINNATI & LEXINGTON RAILWAY CO. VS. - 


223 A. Yes, sir. 
Q. And you have also manufactured some drummers’ 
trunks the same way you did before? Now, what proportion did 
you manufacture to look like ordinary travelling trunks? Suppose 
you manufactured a hundred drummers’ trunks, how many would 
be manufactured to look like ordinary traveling trunks? 
A. The comparison would be in the shape. Of course, we might 
make a 36-inch trunk and make it the same shape we would a 28- 
inch trunk, which would be a drummers’ trunk. The difference “a 
would be in the size. The appearance of the shape would be the 
same, and the only difference would be in height and width. Verv 
often there is a difference in the covering. One man might wish to 
have his trunk covered with zine, although that 1s done away with 
a great deal now on account of its liability to be taken for a jeweler’s 
trunk. Now they have the jewelry trunks covered very often with 
an imitation of patent leather or canvass. That is used a 
224 great deal by jewelry men now. Then we sometimes use 
leather for covering, and that causes them to resemble a gen- 
eral traveling trunk. 


By Mr. STEPHENS: 


Q. In former years, between a drummer’s trunk and an ordinary 
commercial trunk, was the difference largely as to size or not? 


Question objected to. 


@. What was the distinction with reference to size; was that the 
leading distinction between theta or not? 


Court: The proper question is, What is the difference, in regard 
to size—what Was the difference, in reference to s1ze, between the 
drummer’s trunk and the ordinary traveling trunk? I will put 
the question to the witness: State the general features in which the 
drummer's trunk differed from the ordinary traveling trunk. 


A. As to outside appearance, as I stated before, the difference 
would be in the size of the trunks and the particularity of the shape 
vf the top. 


By Mr. Ramsey: 
220 Q. And the clamps ? 
A. The clamps are differently used on a general travelling 


trunk, as well as they are on a commercial trunk, in a great many 
Instances. 


By Mr. LINcoin : 


Q. I will ask you if all trunks—drummers’ trunks, travellers’ 
trunks, and all trunks—do not vary somewhat in size and outside 
shape and strength. 


A. They do. 
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United States of America, State of Ohio, Hamilton Co., 8S. D. 


THE SWITZERLAND MARINE INSURANCE COMPANY, ) 
Plaintiff, | 
vs. -Case No. 3230. 
LOUISVILLE, CINCINNATI AND Lexinaton RalI- 
ROAD Co., Defendant. 


Pending in the United States circuit court for the southern district 
of Ohio. 


The above-named plaintiff will take notice that on Thursday, the 
26th day of October, A. D. 1882, the defendant above named will 
take the depositions of Mike Madden, Hamilton Griswold, Wm. 
Duff, Louis Gorley, Frank Weber, Chas. W. Price, and sundry wit- 
nesses, to be used as evidence in the trial of the above cause, at the 
office of Lincoln, Stephens & Slattery, N. W. cor. of 3rd & Wal- 
nut streets, in the city of Cincinnati, in the county of Hamilton, in 
the State of Ohio, between the hours of eight o’clock a. m. and six 
o’clock p. m. of said day, and that the taking of the same will be 
adjourned from day to day, between the same hours, until they are 
completed. 

LINCOLN, STEPHENS & SLATTERY, 
Attorneys for Defendant. 


227 Service of the above notice is acknowledged, and proof of 
the official character of the officer before whom the said de- 
positions may be taken is by agreement waived ; also all exceptions 
as to time. 
Done this 24th day of October, A. D. 1882. 
C. B. MATTHEWS, 
Attorneys for Plaintiff. 


Instructions for Taking Depositions. 


1. In cases in any United States court the above notice must name 
each witness. In any Ohio court, if his deposition is to be used in 
his own behalf, the notice must specify that the witness Is a party to 
the suit; otherwise no witness need be named. 

2. Depositions to be used in any Ohio court may be taken in Ohio 
before a judge or clerk of the supreme or common pleas court or 
probate judge; before a notary public, justice of the peace, police 
judge, mayor or chief magistrate of any city or town, corporate, 
master, commissioner, or person empowered by a special commission 
out of Ohio; before a judge, justice, or chancellor of any court of 
record, a justice of the peace, notary public, mayor or chief magis- 

trate of any city or town, corporate, commissioner appointed 
228 by the Governor of Ohio to take depositions, or any person 
authorized by a special commission. Depositions to be used 
12—382 
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in any district or circuit court of the United States may be taken 
before any judge of any United States court, any commissioner of 
any United States circuit court, any clerk of any United States dis- 
trict or circuit court; any chancellor, justice, or judge of a supreme 
or superior court; any mayor or chief magistrate of a citv; any 
judge of a county court or court of common pleas of any — of the 
United States, or any notary public, such officers not to be relative. 
nor of counsel or attorney to either party, nor otherwise interested 
in the event of the cause. 

3. The depositions must be commenced on the day named, and 
some portion of a deposition taken on each successive day, Sundays 
and legal holidays excepted, adjournments being to the day next 
after the Sunday or holiday, unless otherwise agreed upon. 

4. When depositions are taken under an agreement follow these 
instructions, except only where they are modified by the agree- 

ment. 
229 5. State at the beginning of the deposition of each witness 
that “(name the witness), of lawful age, being by me first duly 
cautioned and sworn, deposes and says as follows.” Here write his 
deposition, which may be taken by stating the facts in narrative 
form or in reply to questions first written down. Each witness must 
sign and may write his own deposition. 

6. Objections to any question or answer or to any partof either or 
to any witness should be entered by the officer taking the deposi- 
tions, if either party demands it. This entry briefly states the ob- 
jection and by whom it is made. | 

7. Letters, telegrams, etc., made part of the evidence must be let- 
tered or numbered consecutively, attached to the deposition, and 
referred to therein by the witness as “ Exhibit A” or “ Exhibit No. 
1” (or 2, 3, ete.) or otherwise, according to the fact. 

8. Adjournments, if there are any, and the beginning of the cross- 
examination and redirect examination should be noted by the 
officer at the time they occur; also any agreements concerning the 
depositions entered into by the parties to the suit or by their attor- 

neys. 
250 %. If taken by interrogatories and cross-interrogatories, 
under agreement or otherwise, these must each be put to the 
witness and answered, so far as he can answer it, and the answer be 
written down. ‘The deposition must show that each interrogatory 
and cross-interrogatory was thus put and answered. Attach the in- 
terrogatories and cross-interrogatories as received to the depositions. 

10. If the depositions are to be read in an Qhio court and are 
taken before a mayor, notary public, or commissioner appointed as 
aforesaid they must be certified under his official seal. If before 
any of the other officers above named (a special commission; ex- 
cepted) and out of Ohio a certificate, under the seal of the court of 
the county or the great seal of the State in which the depositions are 
taken, must be annexed to the certificate of the officer taking the 
deposition that he was at the time of taking the same such officer as 
he represents himself to be in his certificate. This proof of official 
character 1s omitted when waived by agreement of the parties 
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at the foot of the notice. This agreement does not waive the 
taking them at the time and place named in the notice. 

11. The notice or agreement under which the depositions are 
taken must be attached to the depositions. 

12. The whole should be sealed up and indorsed, with the title 
(and number, if known) of the suit and name of officer taking the 
depositions and in whose behalf taken, and addressed and trans- 
mitted by said officer to the clerk of the court where the suit is pend- 
ing; also indorse on the sealed side “sealed up, addressed, and 
transmitted by me,” and sign this across the place sealed. 

13. See, also, the instructions below the certificate on third page 
of this sheet. 


Exureit H. 


Depositions of sundry witnesses taken before me, Wm. E. Brooks, 
notary public within and for the county of Hamilton, in the State 
of Ohio, pursuant to the annexed notice, and at the time and place 

therein specified, to be read in evidence on behalf of the de- 

232 fendantin an action pending in the United States circuit court 

for the southern district of Ohio, in which The Switzerland 

Marine Ins. Co. is plaintiffand The Louisville, Cincinnati and 

Lexington Railroad Co. is defendant, C. B. Matthews being pres- 

ent on behalf — plaintiff and T. D. Lincoln on behalf of defend- 

ant. 


Mikr Mappkrv, of lawful age, being by me first duly cautioned 
and sworn, deposes and says as follows : 


Ist Question. State your name, age, residence, and occupation. 

Ans. My name is Mike Madden; age, about 39; residence, Lou- 
isville, Ky.; occupation, baggage-master. 

2nd Ques. In what business are you engaged, and when do you 
expect to leave this county and State,and how far is it to your place 
of residence from here ? 

Ans. I am a baggage-master, and expect to leave this county and 
State this afternoon for my home, which is at Louisville, and which 
is one hundred and ten miles from Cincinnati by the shortest line 

of travel. 
233 3rd Ques. Were you ontrain No. 10 of the Louisville, Cin- 
cinnati and Lexington Short Line railroad on the 10th of 
December, 1880, when the baggage and express car was burned at or 
near La Grange, Ky.; if so, what was your position on the train? 

Ans. I was baggage-master on that car. 

4th Ques. What amount of baggage had you on that trip, and, if 
you had any mail matter also, what amount of mail matter had you 
on the car that was injured and burned ? 

Ans. I had ten (10) pieces of baggage; I did not have much mail; 
it was very light—lighter than common. We had no Eastern con- 
nection that night. 

5th Ques. Please examine the annexed diagram, marked “ Ex- 
hibit A,” and state to what extent it is accurate or represents the car 
that was injured or burned. 
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Ans. That is a very good drawing of it. The baggage’ was piled 
on each side of the car, at point marked A & B; C is the passage-way 
between the baggage and express rooms, and D is the mail-room. 

6 Ques. Was there any door or obstruction which closed up the ex- 

press room from the baggage-room,or was it Open right through t 
234 Ans. It was open; the L., C. & L. messenger had a safe at 

the point E, but there was a passage by it that did not inter- 
fere with _ passage. 

7 Ques. To what extent was the baggage or the car saved,and why 
was not the balance of it saved? What became of the mail and all 
the express baggage and express goods? 

Ans. There was four (4) pieces of baggage saved; we could not 
save the balance; we did our best to; we tried it, but the car burned 
up too quick; all the mail and express baggage and goods was 
burned. 

8 Ques. What, if anything, became of your clothing and tools, 
and what tools had you on board the car, and where were they t 

Ans. All burned up. ‘There was a tool box, called the supply box, 
which we carried on the train in the baggage ear. It generally sat 
near either door on the side of the bag ¢ -room. ‘There wasin the 
box lamps, torpedoes, axes, saws, brasses, a other cans ; the brasses 
was to be used in case of difficulty with the journals. We also 
carried a jack screw—chains. 

9th Ques. Had the conductor anything in that car, and what be- 

came of it? 
935 Ans. He had his overcoat, tickets, and supplies, which con- 
ductors generally carry in — box, which were burned. 

10 (ues. Had you or not any book which pave a description of 
the baggage ; if so, where was it and what became of it ? 

Ans. I had; it was in the baggage car; it was burned up. 

11 Ques. Who had charge of the b: aggage room and the mail-room, 
and who had charge of the e xpress-room, if anybody,and what con- 
nection had you with the express-room ? 

Ans. I had charge of the baggage and mail room. There were 
two messengers in the express-room, one for the Adams Express, 
named Chas. Price, and one for the L., C. & L. Express, named Mad- 
dox. I don’t know his first name. I had n6thing to do with the 
express-room. 

12 Ques. What other duties had you at that time connected with 
the train besides having charge of the baggage ? 

Ans. We had a hot-box on the engine, and I was helping the men 
to carry water and cool it down. This was part of my duty, to as- 

sist and help them; whenever anything was wrong with the 
236 train I was expected to assist. I also had to ‘tend to open- 
ing the switch when necessary. 
3 Q. How was the b: aggage-room kept—whether locked or other- 
wise—and who had any access to it beside yourself? 

Ans. There was a lock to it, but all the men on the train had a 
key to it—I mean the conductor and brakesman. 

14 Q. Which end of the car was appropriated to the baggag 
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Ans. Always the rear end. The express is always in front of the 
baggage. 

15 Q. What duties on the train had the men in charge of express 
baggage, bundles, taking care of that; had they any; if so, what ? 

Ans. They had nothing to do with the train at all except to take 
care of the express goods. 

16 Q. What part of the car did they occupy ? 

Ans. The front end. 

17 Q. Were you in the car when the fire-was discovered; if not, 
where were you ? 

Ans. I was in the coach; I started into the car when I discovered 
the fire. 

18 Q. Where was the fire when you discovered it ? 


237 Ans. I could not go in for the smoke; I got inside the 
door of the baggage part and could not stay in there for the 
smoke. 


19 Q. Was there any fire or blaze in the baggage part of the car 
when you first went in there, and where did the fire or blaze come 
from when you first saw it; from what part of the car? 

Ans. There was no blaze in the baggage car. The first I saw was 
the fire coming out of the mail-room and the express-car door. 

20 Q. Had you any fire in the stove; if so, how was that fire in the 
stove for half an hour prior to the time you discovered the fire ? 

Ans. I had some fire in the stove: when I left the car I left the 
stove door Open and threw some slack on the fire : the fire was dark 
on top and did not blaze out at all. 

21 Q. How came you to go into the car immediately joining the 
baggage car; for what reason did you £o there ? 

Ans. I was cold; I was tp on the tank dipping water and I got 
my feet cold and wet | was there getting water for the hot box, 
and | went into the coach where there was a good fire to get 

warm. 
2358 22 Ques. Where were you sitting—how near the door of 
the baggage car—when you were in that car? 

Ans. Well, after I went in I sat in next seat to the stove; 11 was 
near the end of the car toward the baggage car; when it got too 
warm I sat back a seat or two; | went out at times to look around 
and then went back again. 

23 Q. Was there a window in the car, and also in the door of 
your baggage car? 

Ans. ,Yes, sir. 

24 Q. When standing on the platform of the car on which you 
were could you or not see in through the window into the baggage 
portion of the car? 

Ans. Yes; and I stood on the platform and looked into the bag- 
gage car about elglit miles from where we discovered the car on fire, 
and everything was all right then. 

25 Ques. What, if any, opening was there behind your stove into 
the mail-room—I refer to the stove in the baggage part of the car? 

Ans. I think there was none; I think the partition was solid. 
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26 Q. How was the partition protected from the heat of the 
239 stove? What, if anything, was there to protect it? 

Ans. There was sheet iron right up against the partition to 
protect it. | 

27 Q. How was the mail-room heated or warmed, if at all ? 

Ans. It was heated from one of the stoves of the car. There was 
an open space back of one of the stoves, and it was heated from that 
room. 

28 Q. Was that the express-room stuve ? 

Ans. Yes, sir. 

29 Q. What, if any, protection was there from the heat of that 
stove as against the partition; and what, if anything, was there to 
keep the mail matter from getting into that opening ? 

Ans. The space there where the opening was there were bars of 
iron projecting up to protect the mail, and from there up there was 
sheet iron. ‘The partition was lined with sheet iron. 

30 Q. You say there was but a small mail aboard. Wherein the 
mail-room was that placed ; what, if any, portion of it was up against 
that iron ? 7 

Ans. It was thrown in carelessly on the floor. There was a very 

small quantity of it. There was none of it up against these 
240 ~—sirons, as I was careful to keep it away from them. 
31 Q. When you say that it was thrown in carelessly on 
the floor what do you mean ? 

Ans. I mean it was thrown in on the floor of the mail-room—in 
the middle of the room. 

32 Q. Do you mean thrown in promiscuously ? 

Ans. Yes, sir. 

33 Ques. Do you remember the number of mail bags you had ? 

Ans. No, sir. , 

34 Ques. How was the mail carried; in what? 

Ans. In canvass sacks; it was all in sacks; none of it loose. 

Cross-examination of C. B. MATTHEWs: 

1X Q. Of what description were these ten pieces of baggage that 
you had in the baggage-room, and how many of them were saved ? 

Ans. I can’t tellnow. I can say four of them were saved. I can’t 
tell the description. 

2nd X Q. Do you recollect any sample trunks containing jewelry ; 
and, if so, what became of them ? 

Ans. I can’t tell what they contained. I have no recollection of 
their description. 

3X Q. You have no recollection, then, of any sample 


241 ~=—s trunks being in the baggage car that was burned that night? 
Ans. No,sir; I cannot tell what baggage was burned; I can 
only tell there were four pieces saved and six burned. * 


4X Q. That does not exactly answer the question. The question 
is, Have you any recollection of any sample trunks? 

Ans. No, sir. 

5 X Q. You know a sample trunk when you see it, didn’t you, and 
did at that time? 
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Ans. Yes, sir; there are some of them very heavy and some of 
them you cannot tell them from any other trunk. There are some 
parties carries sample trunks that you cannot tell whether they are 
sample trunks or not. 

6 X Ques. Do you mean that you can’t tell whether they are sam- 
ple trunks or not, or that you cannot tell their contents? 

Ans. I mean that there are some drummers travel with trunks 
that you cannot tell whether they are sample trunks or not, and 
some travel with common zine trunks. 

7X Q. You mean, then, that sometimes drummers travel with- 
out what are known as sample trunks? 

Ans. Yes. 
242 $8 XQ. But it is a fact, is it not, that where they do have 
sample trunks you know from their construction that they 

are sample trunks? 

Ans. Yes, sir. 

9 XQ. What depot did you leave that night in Cincinnati and at 
what time? 

Ans. Little Miami depot; I do not know the time exactly, but 
somewhere between 8 and 8} o'clock; that was the only train that 
left for Louisville that night. 

10 X Q. Did vou handle or assist in handling the baggage that 
you took to Louisville from Cincinnati that night or from any point 
along the line before the fire? 

Ans. Yes, sir. 

11 X Q. How long were you in the passenger coach just back of 
the baggage car just previous to the fire? 

Ans. Well, it was not over 10 minutes from the time I looked into 
the baggage car till I discovered the fire; | guess it was almost an 
hour from the time I quit riding in the baggage car till the fire; at 
the same time, I looked into the baggage car several times. 

12 X Q. Was anybody sitting with you in the coach during that 
hour or any part of it? 

Ans. I was sitting on the next seat to the conductor part 
243 ~—s off the time, and we were talking about the hot box. 

13 X Q. What kind of a night was it; very cold or other- 
wise ? 

Ans. It was a cold night. 

14 X Q. Were the doors of the baggage-room open or closed during 
that hour that you were out? 

Ans. Closed. 

15 X Q. What kind of a stove had you in the baggage-room, and 
where was the baggage door ? 

Ans. One of these common stoves—common ; the door was right 
in front of the stove, facing the end of the car. 

16 X Q. Who was the conductor on that train and the brakemen ? 

Ans. Hamilton Griswold was conductor; Wm. Duff, brakeman, 
and Louis Gorley, brakeman. 

17 X Q. In whose employ are you now and in what capacity ? 

Ans. I am in the employ of the Louisville and Nashville Rail- 
road Co. as train baggage-master between Cincinnati and Louis- 
ville. 
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18 X Q. This is the same road, is it not, upon which the burning 

of that car occurred, which is now owned or leased by the Louisville 
and Nashville Railroad Company ? 
244 Ans. Yes, sir; it is the same road. 
19 X Q. How long before the fire occurred had you seen 

Price and Maddox, the express messengers, or either of them ? 

Ans. Probably it might have been an hour or an hour and a 
quarter. 

20 X Q. Maddox was the messenger of the express company oper- 
ated by The Short Line Railway Co., the defendant, wasn’t he? 

Ans. Yes; he was messenger for the L., C. and L. Express Co.; it 
was called the L.,C. & L. Express Co. I do not know who was op- 
erating it. 

21 X Ques. State whether or not local e xpress matter was usually 
carried on that train by the two CXpress companies, and whether 
they had local express that night 

Ans. Did not do any local express on that train. 

22 X Ques. Do you know what set the car on fire? 

Ans. No, sir 

23 X Ques. Was there anybody in charge of the baggage-room 
during your absence or keeping watch of it? 

Ans. Nobody In the baggage car at the time. 

24 X Ques. Was there any Government mail agent in the Gov- 

ernment mail-room during this trip ? 
245 Ans. No, sir 
25 X Ques. Have you not been in the habit of carrying on 

every trip or almost every trip more or less sample trunks? 


Objected. 


Ans. Yes, sir; plenty of them. 

26 X Ques. How near was the stove in the baggage-room to this 
partition of the mail-room ? 

Ans. Maybe six or eight inches. I can’t say exactly ; maybe ten 
inches. 


Re-examination: 


1 Re-ex. Does a sample trunk differ from any other except that it 
is a little stronger built or protected ? 

Ans. Yes, sir; it differs in a great many —. There are different 
kinds of neaie trunks: some canvass-covered, some sole-leather- 
covered, and so on; all kinds and sizes. 

2 Re-ex. I think you do not understand my — It is nota 
Si imple 1 trunk like any other except that it is a little stronger built 
or protected than ordinary trunks? 

(Objected to as bad.) 


Ans. Yes; they are generally made stronger. 

3 Re-ex. Do you or not know that people who travel a great deal, 
mere travellers, have trunks built strongly and strongly pro- 

246 ~— tected on account of the rough handling they get on railroads 


and ships? 
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(Objected to.) 


Ans. Yes, sir. 

4 Re-ex. Have you any means of telling what there is in any one 
of these trunks? 

Ans. None at all, sir. 

5 Re-ex. You say that you were connected with the baggage; did 
you check any of it or receive it from the baggage during that trip? 

Ans. No, sir; I have nothing to do with the checking or owner 
of it. 

6 Re-ex. Your connection with it, then, was after it had been re- 
ceived by the railroad and when it was loaded into the car, wasn’t 
it? 

Ans. Yes, sir. 

7 Re-ex. When was it that the hot box first began to trouble you, 
and was that or not what caused you to first leave the baggage car 
and assist in that matter ? 

Ans. We were troubled with it all day—coming up that morning 
and going down that night. Yes, sir; that was what caused me to 
leave the baggage car at first and assist in that matter. 

8 Re-ex. You have been asked about this railroad and who 
247 isowner of it; do you not know that it is now owned and run 
by a different company from the one at the time of this fire? 

Ans. Yes; | understand it is run by the Louisville and Nashville 
Railroad Co. 

9 Re-ex. Is or not a hot box a very unusual thing on a railroad ? 

Ans. No; not unusual; it happens once in awhile. 


Recross-examination: 


1 Re-ex. When you discovered the fire did you attempt to stop 
the train; and, if so, how, and how many attempts did you make, 
and with what success ” 

Ans. Yes, sir; I tried to stop the train, and as soon as we got it 
stopped we detached the coaches. The bell cord was burned at that 
time. The train stopped immediately or pretty soon after. 

2 Re-ex. If there was no fire in the baggage-room how did you 
know the bell cord was burned? 

Ans. Well, I do not know, except what I heard the messenger say 
afterwards—that they could not ring the bell. 


(T. D. Lincoln objected to the above.) 


3 Re-ex. You made no attempt, then, to sound the gong; and 

why didn’t you, for at the time you discovered the fire you 

248 had not heard the messenger say that the bell rope was 
burned ? 

Ans. The fire was in front of me, and I heard the messenger- call- 
ing for their lives—somebody to save them—they were burning up. 
No; I did not pull the bell. I saw the fire coming out of the express 
and mail room door and I knew that if there was a fire there there 
was no bell rope left. I tried to stop the train with the hand 
brakes. 
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Re-examination: 


1 Re-ex. Didn’t the express men say, in the same connection that 
you have spoken of, in answer to counsel on the other side, that they 
pulled the bell rope to stop the train ? 


(Objected to.) 


Ans. Yes; they said they pulled the bell rope. 

2 Re-ex. Did or not the bell rope run from the baggage part of 
the car through the mail-room and then the express-room, on to 
the engineer? 

Ans. Yes, sir. 


MIKE MADDEN. 
(Here follows diagram marked p. 249.) 


250 R. J. WACKENSHAW, of lawful age, being duly sworn, de- 
poses and says as follows: 

| Ques. State your name, age, residence, and occupation. 

Ans. My name, Rh. J. Wackenshaw; age, 55 years; residence, 
Louisville, Ky.; oceupation, locomotive engineer. 

2 Ques. Were you on train No. 10 Dee. 10, 1880, when a baggage 
and express car was burned up near La Grange, Ky.; if so, what 
were you doing on that train ? 

Ans. I was the engineer of that train; I was running the engine. 

3 Ques. What, if any, notice did you get to stop the train ? 

Ans. By pulling the signal bell. 

4 Ques. Is that attached to a rope? 

Ans. A rope that leads through the train 1s attached to the bell. 

5 Ques. How soon was the train stopped ? 

Ans. In about one hundred yards. 

6 Ques. At the time the train was stopped what efforts were made 
to extinguish the fire ? 

| Ans. ‘The baggage car was cut loose from the coaches and 
251 pulled away a proper distance so the coach would not catch 
fire, and then the mail car was cut loose from the baggage 

car; it was removed to a side track in safety. 

7 Ques. You do not comprehend the question. What was done, 
if anything, towards trying to put out the fire of the car? 

Ans. I don't know; I cannot answer that question. 

8 Ques. Do you or not know. that they tried to get water from the 
tender to try to put out the fire? 


(Objected to a- bad.) 

Ans. Yes, sir. 

9 Ques. Was it or not, in your opinion, possible to put out the fire 
or save anything except what was saved ? 


(Objected to.) 
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Ans. It was impossible to put the fire out; couldn’t say anything 
about the saving business. 
10 Ques. What! couldn’t you say anything about the saving busi- 
ness? Is it because you do not know anything about it? | 
Ans. I do not know anything about it. | 
11 Ques. How was your train running at the time you got notice 
to stop ? 
Ans. We were running at a slower rate of speed than usual 
252 onaccount of getting an order that freight trains would use 
so much of our time to make the siding, and the time was 
not up vet by half a minute to pass the side track. 
12 Ques. Have you any personal knowledge of how the fire oc- 
curred ? 
Ans. None whatever. 


Cross-examination: 


Ist Ques. In what condition was the baggage and express car when 
you got the signal to stop? 

Ans. I do not know what condition it was in then. 

2nd Ques. When did you first look at it? And state what prog- 
ress the fire had made then. 

Ans. The bell rang once, which is a signal to stop the train. [| 
supposed it was a signal from the conductor to stop the train on ac- 
count of being a little ahead of the time specified in the order to 
meet the opposing train, and almost three seconds after the bell was 
pulled once it was then pulled in rapid succession until the train 
was stopped. The firemen then looked back and told me that the 
mail car was on fire. I opened the window and looked back from 

my side and saw the smoke and flame rushing out of the 
253 baggage car. The conductor and brakemen then cut the 

burning car loose from the coaches and pushed the burning 
car away from the train and then cut the mail car loose from the 
baggage car and put the mail car on the siding and returned to the 
fire in about twenty minutes from the time we left, coupled onto 
the burning car with the engine,and put it on the side track. This 
happened right at the side track, and only had to pull the burning 
car about six car-lengths to put it on the siding. ‘The car was then 
a!l destroyed by fire except the bottom timbers. 

3 Ques. Was the coal in the tender piled up so high that you 
could not see the baggage car over it? 

Ans. No, sir. 

4 Ques. It was right next to the engine, was it not? 

Ans. No, sir. 

5 Ques. What was between it and the engine? 

Ans. The postal car. 

6 Ques. Besides a mail compartment, then, in the baggage car 
there was also a postal car on the train, was there? 

Ans. Yes, sir. 
254 7 Ques. Out of what part of the baggage car was the flame 
and smoke coming when you first noticed it? 
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Ans. I couldn’t say; the car was off a little too far for me to tell 
the exact location of it. 

8. Ques. Was it coming out of the end nearest to you or the end 
farthest away from you? , 

Ans. I could not say; there was a small space between the two 
doors, and it would be difficult to tell which door it was coming 
out of. 


Re-examined: 


Ist Re-ex. When you say it was about 20 ntinutes before you 
hauled the lower part of the burning car onto the side track that 
is a mere estimate, is it not; you did not look at you watch, did you? 

Ans. It is a mere estimate; I did not time it by my wate h. 


R. J. WALKINSHAW. 


Exursir I. 


L. B. Gortey, of lawful age, being duly sworn, deposes and says 
as follows: 


Ist Ques. State your name, age, residence, and occupation and 
when you expect to leave the county and State. 

Ans. My name is L. B. Gorley; age, 32 years; residence, 427 

Gray St., Louisville, Ky.; occupation, baggage-master; I 
255 might stay till Saturday, but maybe I will go down in the 
morning, as the notion takes me. , 

2 Ques. Were you on train No. 10 on Dee. 10, 1880, when the 
baggage and express car burnt up at or near La Grange; if so, what 
was your connection with the train ? 

Ans. I was a brakeman that night on that train? 

3 Ques. In what part of the train were you when you learned 
that there was some trouble on the train ? 

Ans. I was sitting in the front part of the ladies’ car alone. 

4 Ques. What was the train, how many cars, and where was the 
ladies’ car? 

Ans. There were six cars on the train; the postal car, baggage 
ear, smoking car, ladies’ car, Louisville sleeper; they were in the 
order in which I named them, beginning at the engine. 

5 Ques. Did you go forward to the baggage car; if so, how soon 
did you get there, and how did you get there, and what was the 
condition of the train when you got there—that is, whether it was 
entirely stopped or not ? 

Ans. The train slowed up, which attracted my attention. 

256 I passed through the smoking car to the front platform of 

the smoking car and looked out on the right-hand side and 

saw flames bursting out the car door. I then jumped down on the 

ground. ‘There was one of the postal clerks trying to cut the postal 

car off. I think I said to him to wait or stop. I then run to cut 

the train out between the smoking car and the baggage car, and 

there was some one helped me; I cannot tell who it was. ‘The train 
had stopped when I got forward. 
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6 Ques. Out of which part of the baggage car was the flame or 
fire issuing when you first saw it? 

Ans. That I can’t be positive, whether it was the express-room 
door or the mail-room door—the two doors are right close to- 
gether. 

7 Ques. What, if any, fire was there in the baggage part of the 
car when you first went forward onto the platform of the smoker ? 

Ans. No, sir; there was no fire in the baggage-car room. 

8 Ques. Did you look into the baggage-car room at any time, or 

were you In it? 
257 Ans. Yes, sir. 

9 Ques. Did you notice when you just looked in to the 
baggage car where the flame was and where it came from; if so, 
where did it come from ? 

Ans. It was coming out of the mail-room door marked G into the 
isle or passage-way. 

10 Ques. Did you notice the stove in the baggage part ; if so, how 
was it as to fire or otherwise; how was its door? 

Ans. The stove door was open and the fire was out; no fire in the 
stove—at least it did not look to me like there was. 

11 Ques. What light is kept in the baggage part, if any ? 

Ans. We were using candles at that time, but I do not think we 
used candles in the baggage car. I think it was a lamp—oil 
lamp—but will not be positive about that. 

12 Ques. There was a light kept there, was there not, so you could 
see either candle or lamp?” 

Ans. Yes, sir. 

13 Ques. When you used candles how did you keep them ? What 

[ want to know is whether in a globe or how? 
258 Ans. It was put in a spring socket and put in a globe. 

14 Ques. Which part of the baggage car was first most con- 
sumed ? 

Ans. The front part—express car. 


Cross-examination: 


1 Ques. What is your business now ? 

Ans. Baggage-master on the L. & N. R. R. (Louisville and Nash- 
ville R. R.). 

2 Ques. Between what points do you run’ 

Ans. Louisville and Cincinnati. 

3 Ques. On the same road, then, where the burning occurred ? 

Ans. Yes, sir. 

4 Ques. When you reached the baggage car was not the baggage 
end of it full of smoke? 

Ans. Yes, sir. 

5 Ques. Could you see the condition of the stove through the 
smoke? , 

Ans. Not at that time. 

6 Ques. At what time, then, was it that you observed the stove 
door open and the fire apparently out? 

Ans. It was while I was in that end of the car. 
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7 Ques. How long was that before you became aware that the 
baggage or express car was on fire? 


259 Ans. It was after the car was on fire. When the fire burst 
through into the baggage-room from the mail-room I was in 
the baggage-room trying to get the freight out, and it light- up the 


room so I could see the stove. At that time they had got the doors 
open, and that made a draft through and the car burnt up rapidly. 

8 Ques. When you first got to the car which was on fire? The 
baggage end of it then was not so full of smoke that you could not 
go into it? 

Ans. Well, I did not try to get into it then. 

9 Ques. How long after vou got there did you try to get into it? 

Ans. I couldn’t state the time; it was soon after we parted or 
separated the train. 

10 Ques. Isn’t it a fact that when you first got there the door of 
the baggage-room was locked ? | 

Ans. I could not say, because I did not try the door. I think, 
though, that it was. 

Objection. 

11 Ques. What made you think so? 

Ans. They were trying to get the door open; I think it was the 
baggage-master, Mike Madden, and one or two others; I think they 
had an axe or spike handle trying to burst it open. 

12 Ques. Did they finally get it open? 
°60 Ans. Yes, sir. 

13 Ques. When they did get it open did they go in and at- 
tempt to get the baggage out? 

Ans. Yes, sir. 

14 Ques. Did you follow them in immediately, or how long did 
you wait before you went in? 

Ans. | assisted in carrying the baggage down from the platform 
onto the track; then they gave it up—they quit, and I jumped up 
and got into the car, and the heat was so intense I had to step out 
onto the platform again. I then went back the second time, and 
then run and jumped out the end of the car. I tried to get a piece of 
baggage to bring with me, but I could not do it. 

15 Ques. Where was the baggage-master for a short period before 
you first became aware of the fire? 

Ans. I did not see him. I do not know where he was at that 
time, that I remember of. 

16 Ques. How long would it have taken to have got ten pieces of 
baggage out of the baggage car if you had been undisturbed by the 


: Des 
fire and smoke? 
261 Ans. The side doors are up here at F & H, and the bag- 


gage was piled up in the corners near A & B.  I€ would take 
about (5) five minutes, I suppose, to get the baggage out of those 
side doors. 
17 Ques. And if vou had known that the other end of the car was 
on fire and that eventually the baggage-room itself would burn that 
time could be shortened a little bit, couldn’t it? 
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Ans. Yes, sir—that is, ordinary baggage. 

18 Ques. I am speaking of the kind of baggage that was on that 
particular car, if you knew what that was. Please answer with ref- 
erence to that particular baggage. 

Ans. That I don’t know. I do not know what kind of baggage it 
all was. : 

19 Ques. How long did it take the baggageman to get into the 
door by means of the axe—that is, the end door; is it not that you 
are speaking of? 

Ans. About a minute, I suppose; I could not say the exact time. 
It is not a very heavy door; it is a light door. I am speaking of 
the end door. 

20 Ques. The smoke came into the baggage-room, I understand 
you to say, long before you observed any flames; is that cor- 

rect ? 
262 Ans. It was a few minutes before the fire got that far. I 
guess it must have been ten or fifteen minutes; maybe more. 
I can’t say the exact time. 

21 Ques. You know, as a railroad man, don’t you, that the tend- 
ency of the forward motion of the train would be to throw the 
smoke and flame in the contrary direction—that is, backwards 
towards the baggage-room, provided it started in the mail or express 
department? 

Ans. Yes, sir. 

22 Ques. There was no door or other obstruction, was there, in the 
passage-way C, between the express department and baggage-room ? 

Ans. There are no doors in there; no, sir; thatisallopen. There 
was some freight laying in there, but not enough to obstruct the 
passage—could pass through. 

23 Ques. If the fire occurred through the over heating of the wood- 
work by the stove in the forward or express end of the car it would 
have smelt and smoldered for some time, would it not, before burst- 
ing into flames? 

Ans. Yes, sir. 

24 Ques. Do you know how the fire did catch? 
263 Ans. No, sir; I mean by that I can’t say. 
25 Ques. Was the car completely destroyed ? 

Ans. Yes, sir. 

26 Ques. At the time you got there first and observed the car was 
on fire can you say whether the mail or express room was the more 
on fire or burnt? 

Ans. No; I couldn’t say. 

27 Ques. Did you observe the express-room at all? 

Ans. I did after we separated the train. 

28 Ques. Who separated this car from the passenger coaches in 
the rear ? 

Ans. I assisted myself; the other brakeman and the conductor ; 
there were several otler- assisting; I don’t remember who. 

29 Ques. Did you at any time during the conflagration observe 
the condition of the stove in the other part of that car, to wit, the 
ex press-room ? 
Ans. No, sir. 
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Re-examination: 


1 Re-ex. From the time you got forward and during the time the 
smoking car and the rest of the train was being detached from the 
baggage car there was considerable confusion and activity, was 
there not? 


(Question o| jected to.) 


264 Ans. Yes, sir. 

2 Re-ex. Did you take any note of the time and examine 
your watch to see how long it took to get the baggage car separated 
from the other? 

Ans. No, sir. 

3 Re-ex. When you speak of ten or fifteen minutes in your cross- 
examination that is a mere estimate or guess, is it not, without any 
examination of a watch? 

Ans. Yes, sir. . 

4 Re-ex. The side doors of the baggage part of the car—were they 
fastened or not; and,if so, how were they fastened ? 

Ans. They were fastened with an iron pin attached to a chain 
which you pass through a hole from the inside of the car. 

5 Re-ex. Were they at any time opened.; how was the baggage got 
out that you did get out? 

Ans. Neither of the side doors of the baggage-room were opened. 
The messenger pushed the door marked Lon Exhibit A open and 
jumped out. The baggage we got out was taken out of the end 

door. 3 
265 6 Re-ex. Did you not get out all which the smoke and heat 
would permit you to get out? 

Ans. Yes, sir. 


L. B. GORLEY. 


266 ‘THe State or Onto, | ss 
Hamilton County, f° 


—, Wm. E. Brooks, a notary public in and for the county and State 
above named, duly commissioned and qualified, do hereby certify 
that the above-named Mike Madden, R. J. Wackenshaw, and L. R. 
Gorley were by me first severally sworn to testify the truth, the whole 
truth, and nothing but the truth, and that the depositions by them 
subscribed, as above set forth, were reduced to writing by me in 
their presence and were subscribed by the said witnesses respect- 
ively in my presence; that said deposition was taken at the time 
and place specified in the notice hereto attached, and that I am not 
counsel, attorney, or relative of either party, or otherwise interested 
in the event of this suit, and that said witness lives more than one 
hundred miles from the place of trial of said cause. ~ 

In testimony whereof I have hereunto set my hand and official 
seal this 27th day of October, A. D. 1882. 

[ SEAL. ] WM. E. BROOKS, 
Notary Public, Hamilton Co., Ohio. 
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267 1. Here name all the witnesses whose depositions have been 
taken. 

The attorneys or others may write the questions. The answers 
in Ohio cases must be written either by the officer taking the depo- 
sitions in the presence of the witness, by the witness in presence of 
the officer, or by some disinterested person in presence of said officer 
and of the witness; in United States cases by said officer or by the 
witness in the officer’s presence, and by no other person, and the 
officer must certify accordingly. ‘Therefore write here, “ Myself, 
in the presence of the witness,” or “ Myself, in presence of the wit- 
nesses, respectively ;” or “Said witness in my presence;” or “ Said 
witnesses, respectively, in my presence ;” 0 or “CD, who is not in- 
terested in the suit, in my presence and in presence of the witness” 
(or “ witnesses, respectively "), or otherwise, according to the facts, 
if a part were written by the officer and a part by other authorized 
persons. 

If the deposition is to be used in any United States district 
or circuit court the certificate must also state the reasons for taking 

the depositions, as that the witness lives more than a hun- 
268 dred miles from the place of trial; that he is bound on a voy- 

age to sea; that he is ancient and infirm, ete. In such case 
add here, “I further certify that,” etc., as required. 


Costs. 


In Ohio cases.—The officer taking the depositions is entitled to 
the fees set forth in the cost bill below. 

Inthe United States —United States commissioners and notaries 
public are entitled to 10 cents for each oath administered, 20 cts. for 
each one hundred words (each figure being counted one word) in depo- 
sitionsand certificates, and 25 cents for each subpoena. In United 
States cases witnesses are entitled to $1.50 a day and mileage as 
below. ‘The depositions may be retained by the officer taking them 
till these costs are paid. 


Cost Bill. 


Writing and certifying depositions at 20 cents per 100 


wee. e meinnih niga mane i re 

Subpee eee Mreeeeae:, Fp I i csi cntimeaieiinid Mies 
Sweartna witnesses, 4 cents CRC ante « ccccwcennsseccecess 
Checks cortifianto © tate <nceensasinsncaicecisneiniaieatpininaiaabaiain 
Postage and other necessary expenses (ac tI COURS diutieciniis 
Attachment of witness, 50 cents each ..-.. ..--..---- 
Commitment of witness, 50 cents each_...........-...-.- 
269 Constable's Fees. 

Service of subpoenas ... ....2- cnnwwn cccoccccccas ccccacce 
Mileage on subpoena ..... ...2. cccc ence nccecccccwsons coce 
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Witness Fees. 


(At 75 cents per day and 5 cents traveling fees each way, if not 
less than one mile.) 


ee $12 50 
ae, NG iia caiiet sectiicee a chas isemwainenenenigcek Cree ee 12 50 
iS OID iicsds cissneniin nighicchan dpentinintssntabiidaig neneenios eestisan aca emai Ss OS Hg 12 50 
Zetns coate of taking: GenOtORs ...cccncicmccuduns aame bie $18 40 


Received of Lincoln, Stephens & Slattery the sum of $18.40 in 
full of my fees, as above specified. The witnesses were paid their 
fees by the defendants. 

[ SEAL. | WM. E. BROOKS, 
: Notary Public. 


270 “J” 
Notice. 


STATE OF OHIO, \ as: 
Hamilton County, | ° 


SWITZERLAND MARINE INSURANCE Co., Plaintiff, 


Us ? ' 
ae Case No. 3230. 
LOUISVILLE, CIN’TI AND LexineTon R. R. Co., De- { ” 
fendant. 


Pending in the U.S. circuit court for the S. dist. of Ohio. 


The above-named defendant will take notice that on Friday, the 
29th day of September, A. D. 1882, the plaintiff above named will 
take the depositions of Zz S. Maddox — sundry witness S, to be used 
as evidence in the trial of the above cause, at the office of W. O. and 
J. L. Dodd, in the city of Louisville, S. W. cor. 4th Ave. and Ken- 
tucky, in the county of Jefferson, in the State of Kentucky, between 
the hours of eight o’clock a.m.and six o’clock p. m. of said day, 
and that the taking of the same will be adjourned from day to day, 
between the same hours, until they are completed. 

RAMSEY & MATTHEWS, 
Attorney- for Plaintiff. 


Service of the above notice is acknowledged, and proof of the 
official character of the officer before whom the said depositions 
may be taken is, by agreement, waived; also all exceptions as to 

time. . 
271 Done this 22nd day of September, A. D. 1882. 
LINCOLN, STEPHENS anp SLATTERY, 
Attorneys for Defendant. 
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Instructions for Taking Depositions. 


1. In cases in any United States court the above notice must name 
each witness. [- any Ohio court, if his deposition is to be used in 
his own behalf, the notice must specify that the witness is a party to 
the suit; otherwise no witness need be named. 

2. Depositions to be used in any Ohio court may be taken, in Ohio, 
before a judge or clerk of the supreme or common pleas court or 
probate judge; before a notary public, justice of the peace, police 
judge, mayor, or chief magistrate of any city or town corporate, mas- 
ter commissioner, or person empowered by a special commission ; 
out of Ohio, before a judge, justice, or chancellor of any court of 
record, a justice of the peace, notary public, mayor, or chief magis- 
trate of any city or town corporate, commissioner appointed by the 
Governor of Ohio to take depositions, or any person authorized by 
a special commission. Depositions to be used in any district or cir- 

cult court of the United States may be taken before any judge 
272 of any United States court; any commissioner of any. United 

States circuit court; any clerk of any United States district or 
circuit court; any chancellor, justice, or judge of a supreme or supe- 
rior court; any mayor or chief magistrate of a city; any judge of a 
county court or court of common pleas of any of the United States, 
or any notary public; such officer not to be a relative nor of coun- 
sel or attorney to either party nor otherwise interested in the event 
of the cause. 

3. The depositions must be commenced on the day named and 
some portion of a deposition taken on each successive day, Sundays 
and legal holidays excepted, adjournments being to the day next 
after the Sunday or holiday, unless otherwise agreed upon. 

1. When depositions are taken under agreement follow these in- 
structions, except only where they are modified by the agreement. 

5. State at the beginning of the deposition of each witness that, 
“(name of witness), of lawful age, being by me first duly cautioned 
and sworn, deposes and says as follows.” Here write his deposition, 
which may be taken by stating the facts in narrative form or in re- 
ply to questions first written down. Each witness must sign and 
may write his own deposition. 

6. Objections to any question or answer, or to any part of 

273 ~_—seither, or to any witness, should be entered by by the officer 

taking the depositions if either party demands it. ‘This entry 
briefly states the objection and by whom it is made. 

7. Letters, telegrams, etc., made part of the evidence must be let- 
tered or numbered consecutively, attached to the deposition, and re- 
ferred to therein by the witnesses as “ Exhibit A” or “ Exhibit No. 
1” (or 2, 3, etc.) or otherwise, according to the fact. 

8. Adjournments, if there are any, and the beginning of the cross- 
examination and redirect examination should be noted by the officer 
at the time they occur; also any agreements concerning the deposi- 
tions entered into by the parties to the suit or by their attorneys. 

9. If taken by interrogatoriesand cross-interrogatories, under agree- 
ment or otherwise, these must each be put to the witness and answered 
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so far as he can answer it, and the answer be written down. The dep- 
osition must show that each interrogatory and cross-interrogatory 
was thus put and answered. Attach the interrogatories and cross- 
interrogatories, as received, to the depositions. 

10. If the depositions are to be read in an Ohio court and are taken 
before a mayor, notary public, or commissioner appointed as afore- 
said they must be certified under his official seal; if before any of 

the other officers above named (a special commission ex- 
274 cepted), and out of Ohio, a certificate, under the seal of the 

court of the county or the great seal of the State in which the 
depositions are taken, must be annexed to the certificate of the officer 
taking the deposition that he was, at the time of taking the same, 
such officer as he represents himself to be in his certificate. This 
proof of official character is omitted when waived by agreement of 
the parties at the foot of the notice. This agreement does not waive 
the taking them at the time and place named in the notice. 

11. The notice or agreement under which the depositions are taken 
must be attached to the depositions. 

12. The whole should be sealed up and indorsed, with the title 
(and number, if known) of the suit and name of officer taking the 
depositions and in whose behalf taken, and addressed and transtnitted 
by — me, and sign this across the place sealed. 

13. See also the instructions below the certificate, on third page of 
this sheet. 


275 Exurpit J. 
The United States Circuit Court for the Southern District of Ohio. 


Deposition of J.S. Mappox, who, being duly sworn, deposes as 
follows: 


Examination by W. O. Dopp: 


Int. 1. State your name, age, residence, and occupation. 

Ans. J. 58. Maddox; I am about 36 years of age; I live in Louis- 
ville, Ky.; my occupation is merchandising. 

2. How far do you reside from the city of Cincinnati, where this 
cause is pending ? 

Ans. It is about 107 miles, I think. 

3. Are vou willing to voluntarily go to Cincinnati to testify in the 
trial of this case ? 

Ans. I am not. 

4. Were you at any time in the employ of the L.,C. & L. R’way 
Co. in any capacity” If so, state when and in what capacity. 

Ans. Well, our company was called the L., C. & L. Express Co. I 
was in the employ of the express Co. Whether I was in the employ 


of the railroad company I don’t know. ° 
5. You say you were employed by the L.,C. and L. Company Ex- 
press ? 
276 Ans. The express Co.; ves, sir. 


6. What duties did you perform while in the employ of that 
company ? 
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Ans. Well, I had charge of all the goods shipped by express—the 
goods that were placed in the express car. I had charge of the 
money and freighit. 

7. Between what points? 

Ans. Between Cincinnati and Louisville. 

8. Was there any other express Co. over that line of railway ? 

Ans. The Adams Express Company. 

9. Did the L., C. and L. and the Adams Express Companies oc- 
cupy the same car? 

Ans. Yes, sir. 

10. ‘The same end of the ear? 

Ans. Yes, sir; the same end of the car. 

11. Were you in the employ of that company—the L., C. and L. 
Ex. Co.? 

Ans. The Railway Company’s Express, I think, was the name. 

12. Were you in the employ of that Co. at the time of the burn- 
ing of the car near La Grange, Ky.? 

Ans. Y es, sir. 

13. When was that? 

Ans. It was in the month of December; I can’t tell the year just 
now. 


277 14. Was it last Dee. or the vear before. or either ? 


Ans. I think it was the Dee. before ; certainly not last Dec., 
or, perhaps, the year before that. I cannot remember it how, cer- 
tainly. 

15. Was the burning of that car at night or in the daytime ? 

Ans. At night. 

16. What time of the night? 

Ans. 12 or 1 o’clock—somewhere there—is my recollection. 

17. Were you in the car at the time the fire occurred ? 

Ans. Yes, sir. 

18. Were you in the front or rear end of the car? 

Ans. I was in the front of the car. The express and baggage car 
were one, you know. 

19. Was that car or not divided into compartments ? 

Ans. Yes, sir; it had a compartment in the middle ealled the 
mail-room, in which the U.S. mail was carried. I can make a dia- 
gram of it in a moment, which will show you the arrangement of 
the ear. 

20. Please make such a diagram and make it a part of your depo- 

sition ? 
278 Ans. I do so, and file it, marked Exhibit U. 

21. On the night of the burning of the car was the express 
matter in the front or in the rear end of the car, as shown by your 
drawing ? 

Ans. We always carried the express goods in the front end, but 
when we were crowded we would put some back in the rear. The 
express goods were carried in the front end of the ear. 

22. Were you a messenger at the. time of the burning of the L., 
C. and L. Express ? 

Ans. Yes, sir. . 
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23. Who was the messenger of the Adams Express on that night, 
if any one? ! 

Ans. A man named Price. 

24. Were you and Price both in the express end of the car at the 
time of the fire? : 

Ans. Yes, sir. 

25. Who, if any one, was in charge of the baggage end of the car 
that night? 

Ans. Well, the baggage-master was Mike something. We change 
at different times on the road, and we had different baggage-masters. 
I know his name was Mike, and I know him well by sight, but 
I can’t call his last name. That man had charge of the bag- 


rage. 
279 26. Was the car in motion or standing still when you first 


. 


discovered the fire? 

Ans. It was in motion—running. 

27. At what point on the line of the railway ? 

Ans. It was near Pendleton, between Sulphur and La Grange. 

28. Who first discovered the fire? 

Ans. I do not know whether I discovered it first or not. I don’t 
know that any one discovered it before I did. 

29. When did you first see the fire? 

Ans. Well, we have a packing chest in there, and I was sitting on 
the end of that chest. ‘This diagram is not drawn exactly right, but 
from where I was I could not see into the baggage-room. I had my 
back towards the mail-room. I finally became convinced that there 
was fire somewhere from smelling it so distinetly. I got off the 
chest and started back ; I saw the baggage car burning—fuli of fire. 
My seat was about at the point marked “A” on the diagram. I 
thought at the time that the fire was in the baggage car, and I 

started to go back, and just as I reached to get the safe the fire 
280 ~=was blowing out of the mail-room door (at the point marked 

“B” on the diagram), and it strangled me so that I became 
frightened and I beat a retreat. I then rang the bell to stop the 
train. I thought that was the best thing to do. I[ rang it several 
times—we were going pretty fast at the time—but I could not get 
any response. I then made for this door (“C” on the diagram). I 
had considerable difficulty in getting it open. Itis kept closed with 
an iron bolt, and I had considerable difficulty in getting it out. I 
called several times. I was somewhat frightened, and then I rang 
the bell again. This man Price was very much alarmed at the 
time, and both of us were ringing the bell and halloaing as long as 
we could stay. That occupied some little time. The flames were 
going along the roof and the smoke was filling up our car very rap- 
idly, so that [ could hardly breathe until I got that door open. 
However, I finally succeeded in opening it. I was bufned here on 
the hand from holding the bars of the door. It seemed to me we 

ran fully a mile before we succeeded in stopping the train by 
281 ringing and halloaing as long as we could. The postal car 

was in front of this one, and I succeeded in attracting the at- 
tention of some of the postal clerks, and they looked out of the win- 


é 
Aimar sa A ~ = 


eS eh ior i ea agg) PEE 


— 


THE SWITZERLAND MARINE INSURANCE CO. 111 


dows and saw the fire and they signalled in some way to the engi- 
neer to stop, and then the train was stopped. 

30. How much fire was there in the baggage-room when you first 
looked in there? 

Ans. Well, it seemed to me to be full of fire; the flames seemed 
to be running in all directions all over the roof; the car was full of 
fire and smoke. 

31. Could you go through the baggage car at thet time? 

a I would not hav attempted it. 

a, he re was the baggage-master; was he in there, in the bag- 
pen car? 

Ans. Well, I did not know at that time, but I know since that he 
was not. 

33. Could he have lived in the baggage car when you saw the 
fire ? 

Ans. No, sir; he was not in the car. I can answer that. 

304. Was there any stove in the end of the car? 

Ans. Yes, sir; my diagram shows where the stove was. 
282 ‘There were two stoves, one in the baggage end of the car and 
one in the express end. 

oo. Was it a warm or cold night? 

Ans. It was a pretty cold night. 

37. Did you have fires in the stove- that night? 

Ans. We had fire in one stove. 

38. Was that a regular passenger train you were on ? 

Ans. Yes, sir. 

39. Was the baggage and express car next to the engine or not? 

Ans. No, sir; the postal car was next to the engine. 

40. And then the express and baggage car next? 

Ans. Yes, sir. 

41. What was next to the baggage car? 

Ans. The passenger coaches. 

42. What was the result of that fire; did it burn up any of the 
cars or not? 

Ans. This car was burned up entirely. 

That is,the car you were on? 

Ans. Yes, sir; the express car. 

44. Was there any baggage saved that you know of? 

Ans. My recollection is that there were 2 or 3 pieces saved. 

45. Was there any express matter saved ? 

Ans. I think about one package, and it was in the Adams Ex- 
press Co. chest; that is my recollection. The balance was a com- 

plete loss. 
283 46. Do you know how that fire originated ? 
Ans. I do not. 

47. Were the doors of the baggage and express car open or 
closed ? 

Ans. They were closed. 

48. How long after the train was stopped before the car was con- 
sumed ? 

Ans. Well, I suppose it burned fully an hour. That is my recol- 
lection of it. 
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49. Was it possible after the train was stopped, by the exercise of 
reasonable care and prudence, to have saved any of the baggage ? 

Ans. These pieces that were saved were saved after the cars were 
stopped. I remember seeing them thrown out of the car door by 
one of the baggage men. 

50. How did it happen that the remainder of the train was not 
burned ? 

Ans. They uncoupled the cars from the remainder of the train 
and pulled it up to the switch above La Grange and switched it off 
on the side track. 

51. Who was the conductor of the train? 

Ans. Well, I have been trying to remember his name, but I can- 
not do it, though I know him well. 

52. Wasn’t it Mr. Griswold ? 
284 Ans. That is the name; yes, sir. 
53. Do you remember who any of the brakemen were? 

Ans. Will. Duff was one of the brakemen; the name of the other 
] do not remember. 

54. Do you remember who the engineer was? 

Ans. I do not. 

55. You had nothing to do with the baggage in the baggage end 
of the car? 

Ans. Nothing whatever. 

56. Did you remain after that time in the employ of the express 
Co. ? 

Ans. For some time—until I resigned. 

57. Do vou remember how long ? 

Ans. About a month, perhaps. 


(Signed) J. S. MADDOX. 
Taken before— 
[SEAL.] S. McPHERSON, 
Notary Public, Jefferson County, Ky., Oct. 2nd, 1882. 
(Copy.) 
285 And afterward, to wit, on the 22d day of April, in the year 


last aforesaid, came the said defendant aforesaid, by its attor- 
neys aforesaid, and filed in the said the clerk’s office of the court 
aforesaid in this cause its certain cost bond, and which said cost 
bond so as aforesaid filed is clothed in the words and figures as fol- 
lows, to wit: 


Cost Bond. 
Circuit Court of the United States, Southern District of Ohio. 


THe SWITZERLAND MARINE INSURANCE COMPANY 
v8. 


THe LOvISVILLE, CINCINNATI AND LEXINGTON RAILWAY COMPANY. 


Know all men by these presents that we, the Louisville, Cincin- 
nati and Lexington Railway Company, as principal, and William 
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Means, are held and firmly bound unto the Switzerland Marine In- 
surance Company in the sum of five hundred dollars, to be paid to 
the said The Switzerland Marine Insurance Company, its assigns or 
successors ; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 
Sealed with our seals. Dated this 21st day of.April, 1885. 
286 Whereas the above-named The Louisville, Cincinnati and 
Lexington Railway Company has taken out a writ of error to 
the Supreme Court of the United States to reverse the judgment 
rendered in the above-entitled action by the circuit court of the 
United States for the southern district of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Louisville, Cincinnati and Lexington Railway 
Company shall prosecute its said writ of error to effect and answer 
all costs if it shall fail to make good its plea, then this obligation to 
be void; otherwise to remain in fall force and virtue. 


WILLIAM MEANS. [szgAt.] 


Sealed and delivered in presence of— 
ROB’T C. GEORGE. 
C. W. RATTERMANN. 


The above security is approved. | 
GEORGE R. SAGE, 
District Judge of the United States, 8S. D. Ohio. 


SOUTHERN DISTRICT OF OHIO, 88: 


I, William Means, one of the sureties above named, do solemnly 
swear that after paying my just debts and liabilities I am worth five 
thousand dollars in real estate in my own name situate in the 
county of Green, in said district. 


WILLIAM MEANS. 


287 Sworn to before me the 21st day of April, 1885. 
[L. s. ] ROBERT C. GEORGE, 
Deputy Clerk U.S. Circuit Court, S. D. O. 


And afterward, to wit, on the day and year last aforesaid, there 
was issued out of the said the clerk’s office of the court aforesaid in 
this cause our certain writ of error, and which said writ of error so 
as aforesaid issued is hereto annexed following, viz: 


Writ of Error. 


Tue Unitep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of Ohio, 
Greeting : 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
15—382 | 
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you. between the Switzerland Marine Insurance Company and the Lou- 
isville, Cincinnati and Lexington Railway Company, a manifest error 
hath happened, to the great damage of the sai The Louisville, Cin- 
cinnati and Lexington Railway Company, as by its complaint ap- 
pears, we, being willing that the error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that, under your seal, distinctly and openly, you send the record and 
proceedings “aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you may have the same at the city of Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 22d day of April, 1885, in the year of our 
Lord one thousand eight hundred and eighty- five. 

[Seal of the Circuit Court, South’n Dist. of Ohio.] 
B. R. COWEN, 
Clerk of the Circuit Court of the U. S., 8S. D. O. 


288 And afterward, to wit, on the day and year last aforesaid 

there was issued out of the said the clerk’s office of the court 
aforesaid in this cause our certain citation, and which said citation 
so as aforesaid issued, with the return of the marshal endorsed 
thereon, is hereto annexed following, viz : 


Citation. 
Tue United STATES OF AMERICA, 88: 


To the Switzerland Marine Insurance Company, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at the city of 
Washington on the second Monday of October next, pursuant to 
a writ of error filed in the clerk’s office of the circuit court of the 
United States for the southern district of Ohio, wherein The Louis- 
ville, Cincinnati and Lexington Railway Company is plaintiff and 
you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
aud speedy justice be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 22d day of April, in the year of our Lord 
one thousand eight hundred and eighty-five. . 


[Seal of the Circuit Court, South’n Dist. of Ohio. ] 


GEORGE R. SAGE, 
District Judge S. D. O., Sitting and Holding the 
Circuit Court for said District, no Circuit Judge 
or Circuit Justice being Present. 
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Service accepted and appearance entered for defendant in error. 
Ap’l 24, 85. 
C. B. MATTHEWS, 
Att’y for Def’t in Error. 
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Served by copy as above. 
LOT WRIGHT, 
U.S. M.. S. D. 0., 
By D. M. TOWER, Dep. 


289 And afterward, to wit, on the 24th day of June, in the year 

last aforesaid, an entry was made upon the journal of the 
court aforesaid in this cause, and which said entry so as aforesaid 
made is clothed in the words and figures as follows, to wit: 


Journal Entry W, 137. 


THE SWITZERLAND INSURANCE COMPANY 
v8. 
THe Lovisvi_tie, CINCINNATI AND LEXINGTON 
R. R. Co. 


Chancery, 3230. 


In this case, judgment having been rendered on the 28th day of 
February last, at the February term of said court, in the sum of 
$6,172.24, with interest from February 3rd, and costs, and a bill of 
exceptions having been taken and a writ of error allowed to the Su- 
preme Court of the United States, but no bond having been given 
in time for a supersedeas, it is now, on application to me, one of the 
judges of the said circuit court, ordered that the defendant above be 
permitted to give a supersedeas bond, with good security, in the 
sum of $10,000, within fifteen days; and the said defendant offering 
William Means as security on said supersedeas bond he is approved. 

(Signed) STANLEY MATTHEWS, 


Associate Justice Supreme Court. 


And thereupon, to wit, on the day and year last aforesaid, 

290 came the said defendant herein aforesaid, by its said attorneys 
aforesaid, and filed in the clerk’s office of the court afore- 

said in this cause its certain supersedeas bond, and which said 
supersedeas bond so as aforesaid filed is clothed in the words and 
figures as follows, to wit: 
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Supersedeas Bond. 


Circuit Court of the United States, Southern District of Ohio» 
Western Division thereof. 


THE SWITZERLAND MARINE INSURANCE Company, PI’ff, \ 
vs. >No. —. 
Tue LouisvitiE, Lexinetron & Crxcinnati R. R. Co., Def’t. J 


Know all men by these presents that we, the Louisville, Lexing- 
ton and Cincinnati Railroad Company, as principal, J. H. Linden- 
berger, of Louisville, Kentucky, and William Means, of Cincinnati, 
Ohio, as sureties, are held and firmly bound unto the Switzerland 
Marine Insurance Company in the sum of ten thousand dollars, to 
be paid to the said Switzerland Marine Insurance Company or its 
successor ; to which payment, well and truly — made, we bind 
ourselves and each of us, jointly and severally, and our and each 
of our successors, heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals. Dated this 20th day of June, 1885. 

Whereas the Switzerland Marine Insurance Company, a 

291 corporation under the laws of Switzerland, did, on the 28th 

day of February last, obtain a judgment in the said court, at 

its February term thereof, 1885, in the sum of six thousand one 

hundred seventy-two and ,*%*, (6,172.24) dollars, with interest from 

the third day of February last, with costs, against the said The 

Louisville, Lexington and Cincinnati Railroad Company, a corpora- 
tion under the laws of Kentucky ; and 

Whereas the said The Louisville, Lexington and Cincinnati Rail- 
road Company has sued out a writ of error in said cause to the Su- 
preme Court of the United States: 

Now, therefore, the condition of this obligation is such that if the 

above-named The Louisville, Lexington and Cincinnati Railroad 
Company shall prosecute said writ of error to effect and answer and 
pay said judgment and costs, with interest, etc., if the said judgment 
shall be affirmed, and shall perform any judgment the said Supreme 
Court shall render on such writ of error, then this obligation to be 
void; otherwise to remain in full force and virtue. 
LOUISVILLE, CINCINNATI & LEX- 
INGTON RAILROAD CO., 
By M. H. SMITH, President. 
J. H. LINDENBERGER. Seen 
WILLIAM MEANS. | SEAL. 


Sealed and delivered in presence of— 
R. K. WARREN. 
BRENT ARNOLD. 
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292 The above security approved, to operate as a supersedeas. 
STANLEY MATTHEWS. 
Judge of the Supreme Court of the U. S. 
Attest : 


[Seal Louisville and Nashville Railroad Co.. Incorporated 1850. 


R. K. WARREN, Secretary. 


293 Uwnirep States or America, Southern District of Ohio: 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the district aforesaid, do hereby certify that the fore- 
going is a full, complete, and correct transcript of the record and 
proceeding- of said court in the cause therein mentioned as the same 
remains of record and on file in this office. 

[In testimony whereof I have hereunto set my hand and affixed the 
seal of the said court, at the city of Cincinnati, this — day of Sep- 
tember, A. D. 1885, and in the one hundred and tenth year of the 
Independence of the United States of America. 

[Seal of the Circuit Court, South’n Dist. of Ohio. ] 


294 Assignment of Errors. 
The Supreme Court of the United States. 


Tue LovisviLue, Cincinnati & Lexinoton R. R. Co. 
Ss. 
Tue SwITzERLAND MARINE INSURANCE Company, Def’t. 


And now comes The Louisville, Cincinnati and Lexington Rail- 
road Company, plaintiff in error, by T. D. Lincoln, its attorney, and 
says that there was error in the proceedings and judgment of the 
circuit court of the United States for the southern district of Ohio, 
western division, in the said cause In this, to wit: 

First. The court erred in setting aside the entry transferring the 
‘ase to the chancery docket and compelling the defendant to try the 
case before a jury. 

Second. That the court erred in permitting evidence to go before 
the jury objected to by the plaintiff in error, then defendant. 

Third. That the court erred in excluding evidence offered by the 
plaintiff in error, then defendant, which was offered by the plaintiff. 

Fourth. That the court erred in refusing to charge the jury that 

upon the evidence the plaintiff could not recover. 
295 Fifth. The court erred in its general charge to the jury in 
the matters excepted to by the plaintiff in error, then de- 
fendant. 

Sixth. That the court erred in refusing to charge the jury as re- 

quested by the plaintiff in error, then defendant. 
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Seventh. That the court erred in ent ring judgment upon the 
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Supreme Court of the Buited States, 


OCTOBER TERM, 1888. 


The Louisville, Cincinnati and Lexington 
Railway Company, 


PLAINTIFF IN ERROR, 
ws. 


The Switzerland Marine Insurance Co., 
DEFKNDANT IN ERROR. 


oo 


Error to the Circuit Court of the United States for the 
Southern District of Ohio, Western Division. 


This suit was brought by the defendant in error to 
recover of the plaintiff in error the sum of $5,847-79, 
the value of traveler’s trunk containing watches and 
jewelry, which was greatly injured by the burning of 
the baggage car, belonging to the plaintiff in error, 
near LaGrange, Kentucky, on or about the toth of De- 
cember, 1880. The jewelry belonged to Aiken, Lambert 
& Company, of New York. It was contained in an ord- 
inary size trunk in the possession of one C, G. McGrew, | 
a traveling agent, or drummer, of that house. He had 
no interest whatever in the property. /r. Rec., p. 49. 
He purchased a first class passage ticket, which entitled 
him to ride from Cincinnati to Louisville with his ordi- 


? AG ee ats eh ae ee ee. 


nary baggage. He delivered the trunk to the driver of 
the Omnibus Co., at Cincinnati, as Ais baggage and at 
his hotel, who checked it with a small valise or satchel 
containing his necessary clothing and the conveniences 
of atraveler. He received checks for the trunk and 
his valise, but no freight or compensation was paid for 
the carriage of the trunk containing the jewelry, and 
neither the railroad company or any of its agents had 
any knowledge of what its contents were or that it con- 
tained anything but baggage, or that McGrew did not 
own it. 

This property was insured by the defendant in error 
for Aiken, Lambert & Co., and upon due proof of the 
loss thereof defendant in error paid the loss, received 
an assignment from Aiken, Lambert & Company of their 
claim against the plaintiff in error. McGrew handed 
Aiken, Lambert & Company his baggage checks, but he 
made no assignment of any right of action he might 
have had, if any, against the plaintiff in error, to Aiken, 
Lambert & Company, or to the Switzerland Insurance 
Company. 

Payment being refused, the Switzerland Insurance 
Company brought suit for the loss in the Superior Court 
of Cincinnati. The case was removed to the Circuit 
Court of the United States, for the Southern District of 
Ohio, Western Division. 

As to the above facts there was no contention. 

The Switzerland Insurance Company claimed that 


the fire was caused by the carelessness of the railroad 


company, and that there was want of care tn not ex 
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tinguishing it and in not saving the trunk in question. 
It was contended that the officers of the train should 
have discovered the fire before it got under such head- 
way, from the offensive smell which the fire would cause ; 
but it was in evidence that they had been troubled with 
a hot box for some time before the fire, which caused a 
bad odor, and that for this reason they did not sooner 
discover the hre. Pr. Rec., p. 77. 

The plaintiff in error contends that McGrew, even, 
could not have recovered for the loss of the watches 
and other jewelry, had it been his, and for a stronger reas- 
on that they were not liable to Aiken, Lambert & Com- 
pany, with whom they had no contract whatsoever. The 
Court, however, charged the jury, in substance, that if 
it was customary for the defendants to carry the trunks 
of drummers without compensation, they were liable to 
the plaintiff, and that it was immaterial that McGrew 
did not own the goods. 

They also charged the jury that the railroad com- 
pany were liable to the plaintiffs if there was gross care- 
lessness in the management of the train, in causing or 
not discovering the fire in due time, or in not extinguish- 
ing it and saving the trunk containing the merchandise. 

In endeavoring to prove the custom and want of care, 
exceptions were taken to portions of the evidence, which 
will be copied, as these questions are presented herein. 

The plaintiff below, among other things, contended 
that there was want of care and gross neglect in the 
express agents, who occupied the part of the baggage 
car set apart for their use. This consisted in the fact 
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jhat neither the baggage man on the train or the ex- 
press agent had discovered the fire until it had progress- 
ed so far as that it could not be extinguished. 

The baggage car was constructed in three compart- 
ments, connected by a passage way along the side, one 
in the hind end, next the passenger car, being for the 
baggage, in which the trunk in question was placed with 
the other baggage. Next to this room was another 
room for the mail matter, and still further forward was 
a compartment for the express goods. Pr. Rec., p. 70. 

In this latter room the Adams Express Company 
had an agent in charge of its express packages. The 
plaintiff in error also had an agent there in charge of 
other express packages. In this room the fire originated. 

There was a stove between the baggage compart- 
ment and that constructed for the mail matter, in which, 
at the time, the fre had gone down. There was also a 
stove between the express room and the mail room, fed 
from the express compartment. 

The night was cold, and it was contended that the 
express agent had built his fire and gone to sleep. This 
was alleged to be the neglect, and from the evidence it 
is difficult to allege any other. 

Prior to this time, the Circuit Court of the United 
States, by Judge Baxter, had issued an injunction against 
the railroad company, forbidding them or any of their 
agents from interfering with or in any manner disturb- 
ing the Adams Express’ Company in the transaction of 


their business over all their lines of road. and from ex- 


cluding or rejecting any of their express messengers, 


ea 


or from refusing to transport them upon the trains. Pr. 
Rec., pp. 81, 82. 

There was proof that the baggage master was not 
in his compartment, but was in the car behind it and 
adjoining it and near it, warming himself, he having got 
wet in taking care of the hot box with which they had 
been troubled, that being a part of his duty; that he 
had but a few minutes before stepped across the plat- 
form, opened the door of the baggage department, to 
see that all was safe. There was no fair evidence of 
gross fault or neglect, or of any other neglect than that 
of the express agents before alluded to. 

So clear was this that the Court set aside the special 
hnding of the jury as to gross neglect. Nor, except 
from the presumptions arising from the fire and the in- 
jury to the agent of the Adams Express Company from 
the fire, for whose want of care it was contended the 
railroad company was responsible, notwithstanding 
Judge Baxter's order, was there any fair proof of neglect, 
under the circumstances. The baggage master had 
nothing to do with the express department (/r. Xec.. 
p. 92), and except from the hot box and the attention 
which that required from him, it is probable that the fire 
would have been discovered before it got under head- 
way. The baggage master was awake and within a few 
feet of the baggage room when not engaged with the 
hot box. /. Rec., p. 93. 

The case must therefore stand upon the finding ol 
the want of ordinary care, or upon the custom, found by 


the jury, of the defendants to carry trunks of drummers 
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for persons not passengers or connected with the tram, 
containing merchandise, as baggage, without other com- 
pensation than that paid for the passage ticket of the 
agent. 

The proof was, in my opinion, wholly insufficient to 
establish such custom, and there are questions raised as 
to the arimission of some of the evidence relating there- 
to. | 

The case, under this charge, will, however, be consid- 
ered upon the theory that there was want of ordinary 
care, either in reference to the fire or to the efforts to 
save the trunk in question, and upon the custom. 

The Court overruled several special charges asked, 
to which exceptions were taken, and gave a long gen- 
eral charge touching the custom, the right of the plain- 
tiff below tq, recover—to portions of which exceptions 
were taken. 

The pleadings were such as fairly to raise the ques- 
tion of the liability of the plaintiff in error for this loss, 
thus presented. 

Besides submitting the case to the jury under its 
charge upon the general liability, the Court, upon its 
own motion, requested the jury to make the following 
special findings, which they did, as follows: 


Ques. 1. © What was the value of the contents of the trunk 
destrov ed after deducting salvage?” 

Ans. **B4,955-75."" 

Ques. 2 «Did the checking agent have notice when he 
checked the trunk that it contained jewelry, or property other 
than tne personal baggage ot McGrew?” 

fue. “No.” 
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Ques. 3. “At the time of the checking of the trunk and prior 
thereto, was it the custom of the defendant to carry as baggage 
and without extra charge, excepting on account of extra weight. 
drummers’ trunks containing merchandise, knowing that they 
were drummers’ trunks, and that they contained merchandise?” 

fa. “Te.” 

Ques. 4. “ Was the loss of said trunk occasioned by the 
gross negligence of the defendant?” 

a ree. 

Ques. 5. “ Did the defendant exercise ordinary care as to the 
trunk which, with its contents, was lost—that is such care as a 
prudent man would exercise in like circumstances with reference 
to his own property?” 

mn, “Re.” Pr. Mee, o. at. 

On motion for a new trial, the Court set aside Ans. 
Nofas to gross neglect. Pr. Rec., p. 22. 

So that when the judgment was entered the question 

. . _ ° ’ a 
rested upon the custom stated in special finding Na 4% 
on the general charge, and upon the want of ordinary 
care presented in special question 5. 

The judgment of the Court was for $6,172.24 

I maintain that, upon the facts thus proven, the 
plaintiff was not entitled to a verdict, and that the Court 
should have charged the jury that the verdict must be 
for the defendants. 

It will be observed that whatever contract rights 
there were binding the ratlroad company, they belonged 
solely to McGrew; that the insurance company had not 
insured him, and they were not entitled to be subrogated 
to any right he may have had against the ratlroad com- 
pany, tf he had any, and there was no attempt to assign 
any. 


In this respect the case ts peculiar. But outside of 
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all this I contend that the Switzerland Insurance Com- 
pany were not, in law, entitled to a verdict. 

The question is presented by the charges asked and 
overruled, and by the exceptions to the general charge, 
and to the admission of evidence, some of which ex- 


ceptions I will now present. 


THE COURT ERRED IN REFUSING TO CHARGE THE JURY 
THAT THE PLAINTIFF, UPON THE EVIDENCE, 
WAS NOT ENTITLED TO RECOVER. 


This question is presented by the following charge, 
asked and refused : 


“The verdict of the jury must be for the defendant on the 
ground that there is not sufficient evidence to sustain a verdict 
for the plaintiff’ Pr. Rec., p. 30. : 

The whole evidence is before the Court. It is not 
voluminous, nor can it be said to be in conflict. 

First. The rule which governs cases of this char- 
acter is thus succinctly stated by this Court in Pleasant 
v. fants. They say: 

“ That in every case before the evidence is left to the jury 
there is a preliminary question for the judge, not whether there 
is literally no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the parties pro. 
ducing it, upon whom the onus of proof is imposed.” 22 WaddZ., 
120, 121. 

In Randall v. The Baltimore and Ohio Railroad 
Company, the rule is a little more fully stated, in this 
language : 
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“It is the settled law of this Court, that when the evidence 
given at the trial, with all the inferences that a jury could justifi- 
ably draw from if, is insufficient to support a verdict for the 
plaintiff, so that such a verdict if returned must be set aside, the 
Court is not bound to submit the case to the jury, but may direct 
a verdict for the defendant.” 1iog U S., 498 

/ 


In Hyatt v. Johnston, 91 Penna. St., the Supreme 
Court of Pennsylvania say : 

* Since the scintilla doctrine has been exploded, both in Eng- 
land and in this country, the preliminary question of law for the 
Court is, not whether there is literally no evidence, or a mere 
scintilla, but whether there is any that ought reasonably to satisfy 
the jury that the fact sought to be proved is established. If there 
is evidence from which the jury can properly find the question for 
the party on whom the burden of proof rests, it should be sub- 
mitted; if not, it should be withdrawn from the jury.” Pages 200 
and 201. 


The above sentence is quoted as the law by the 
Court of Appeais of New York, in Dwight, et al., v. 
Crermania Life /ns. Co., 103 N. Y., p. 359. Both these 
courts refer to the case of Ryder v. Wombwell, Law 
Rep., 4 Exch., 39, where the same rule is stated. 

The authorities to this effect are very many. See 

Wittkowsky, et al., v. Wagsen, 71 N. C. R., 455. 


Bagley, et al.,v. Cleveland R. M.Co., 21 Fed. Rep., 74 ys 


It is unnecessary to cite authorities for the rule, as 
there are quite a number of other cases in this Court, 
and I think I may say that the rule, where not controlled 
by statutory law, is quite general in the states. 

Now, the controlling facts of this case were admitted 
or fully proved, and there was no opposing evidence. 
The evidence, ‘‘ with all inferences which a jury could 
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justifyingly draw from it,’’ entitled the defendant to a 
verdict. 

It shows that neither the plaintiff or its assignors, 
Aiken, Lambert & Co., had any contract with the de- 
fendant whatsoever, and were wholly unknown to them ; 
that McGrew was not known to be agent for Aiken, 
Lambert & Co., or to be connected with them or with 
any one else; that his contract simply related to the 
carriage of himself and his personal baggage from Cin- 
cinnati to Louisville; that they did not know that his 
trunk contained anything but baggage strictly so called ; 
that he shipped it as ‘‘ordinary baggage’ (A/cGrew’'s 
Ev., p. 49), giving no notice of its contents, and that he 
paid nothing for its carriage. There was no evidence 
showing that the defendant knew that the trunk and its 
contents were not McGrew’s, or that it contained mer- 
chandise. The trunk was a medium sized trunk (J/c- 
Grew's £v., p. 42), and though the railroad company 
- charged extra for the carriage of all baggage weighing 
over 150 pounds (McGrew's Ev., p. 49), he paid noth- 
ing for its carriage, which showed that the trunk was 
small and not heavy, there being no evidenee as to its 
weight; that he, McGrew, had no interest whatsoever in 
the goods in the trunk (A/cGrew’s Fr., p. 49); that the 
railroad company had no knowledge of the contents 
of the trunk (4/cGrew’s Ev., p. 45), and there was no 
claim that McGrew had ever assigned any right he had 
growing out of his contract to the plaintiff below or to 
Aiken, Lambert & Co., if any he had. 
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Now, these facts entitled the defendant below to the 
charge above set forth, and the Court erred in not giv- 
ing’ it. 

There are no facts in the case that justify the refusal 
of such charge, or which entitled the plaintiff below to 
a verdict. The facts are all set out inthe record, and there 
are none that show gross neglect ; and when the fact that 


the baggage master was engaged with a hot box—a part 


.of his regular duty—is considered, there was no evidence 


that showed neglect on the part of the conductor or 
baggage master; and unless the defendant below was 
responsible for the express messengers and liable for 
their neglect in getting asleep, if they did fall asleep 
(there was no proof of it), there is no fair evidence 
showing any neglect. It is true that the jury, in their 
special findings, found that the trunk was lost by gross 
neglect of the defendant. Pr. Rec., p. 21. That find- 
ing, however, was so unsupported by evidence that the 
Court set it aside. Pr. Rec., p. 22. 

The jury must have found their verdict under the 
yeneral charge, upon the ground of. gross neglect, or 
upon the proof of a custom of the defendant to carry 
drummers’ trunks free of extra charge. 

Now, we maintain that these facts did not authorize 
a verdict for the plaintiff, and that the Court should have 
given the charge above set forth. 

No case presenting precisely these facts can be found 
where the carrier has been held liable, but several from 
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courts of the highest authority in the country where the 
decision has been the other way. 
Among other cases, see the following : 
Dunlap, et al., v. International Steamboat Co., 98 
Mass., pp. 378-79. 

Alling v. Boston and Albany R. R. Co., 126 Mass., 
PP. T3531, 132. 

Blumantle v. Fitchburg R. R. Co., 127 Mass., p. 324. 

Haines v. Chicago, St. P.. M. & O. Ry. Co., 29 
Minn., p. 161. 

Michigan Central R. R. Co. v. Carrow, 73 Ill, pp. 
358, 359. | 

Gardner v. New Haven & Northampton R. R. Co., 
51 Conn., p. 143. 

Macrow v. Great Western R. R. Co., B. L. R., 6 OQ. 
B., p. 620. 

Cahtlliv. L. & N. W.R. R..Co., 10 C. B. R.N. S., 
p. 171. 

Great N. R. W.v. Shephard, 8 Exch., 37. 

These cases are directly in point, and I shall quote 
some passages from them to show their bearing upon 
the case now before the Court. 

In Dunlap, et al. v. International SteamboatCompany, 
the Court say, C. J. BIGELow giving the opinion: 

“In regard to carriers of passengers, there can be no doubt 
that persons who enter into contracts with them to transport 
themselves and their luggage, nothing being said as to the con 
tents of the parcels which are delivered for carriage, and these 
being in the form of trunks or valises such as are commonly used’ 


for clothing and other personal effects, represent by implication 


to the carriers that they contain no articles o1 property not 
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properly included within this class or description, and such as a 
traveler may carry with him as part of his luggage, and for which 
he can hold the carrier responsible under his contract. If other 
and different articles of greater value are contained in such trunks 
or valises, it is a disguise of their true nature and value, and 
operates as an unfair and fraudulent concealment of them which 
ubsolves the carriers from liability, therefor in case of loss. Nor 
is this all. In such a case, the owner can prove no contract 
for the transportation of any articles other than wearing apparel 
and other ordinary personal effects and an amount of money 
reasonably sufficient for the payment of traveling expenses. 
What is the contract into which the carrier enters when he 
receives a passenger’ It is only to transport him safely, together 
with such articles and money as are properly contained in the 
luggage which he brings with him; but he does not contract to 
transport any thing which he may bring with him in the shape 
of luggage, when in fact it is not properly such, but merchandise 
and money which he cannot ask the carrier to receive in that form. 
Therefore it is that he cannot be held liable at all, not even for 
gross negligence, for the loss of any articles not embraced within 
the contract. He did not agree to receive or transport money 
beyond a certain amount, or merchandise of any kind; and he 
c4nnot be held liable for any, even the smallest degree of care of 
that which he did not agree to take into his possession and keep- 
ing.” * . 

“ These principles are decisive of the rights of the parties to 
these actions. The only contracts into which the defendants are 
shown to have entered with the plaintiffs are for the carriage of 
one of them with his luggage, and of the other without anv lug- 
gage. To the former they are liable only for the sum found by 
the jury to be the value of his wearing apparel and personal 
effects, and for the sum of money contained in his valise neces- 
sary to defray his traveling expenses. To the other plaintiff they 
are not liable at all, because he has not shown to have made any 
contract with them to transport luggage The money belonging 
to him in the valise of the first plaintiff cannot be recovered. Of 
its existence the defendants had no knowledge, It was con- 
cealed from them by being put into luggage which was delivered 
to and received by them, as belonging to one passenger only. It 
was as such that they agreed to carry it. It was in effect a con 
cealment of its real value to put into it a larger amount of money 


coer ee 


than was sufficient for the expenses of a single passenger. This 
enhanced the risk assumed by the defendants, without their 
knowledge. It exposed them to the hazard of incurring, by the 
loss of the luggage of one passenger, a heavier liability than they 
had ever agreed to assume. It is obvious that this was a prac- 
tical fraud on the defendants. Nor can we see any limit to the 
amount of liability which might be thus imposed on carriers of 
passengers, without notice to them, if they can. be held to be 
chargeable in this action beyond the amount of money which one 
person might properly carry.” 98 Wass., pp. 378 and 379-80. 


The whole of the above is in direct opposition to 
JupGce SaGe’s charge. 


In the case of A//ing v. Boston & Albany R. R. Co., 
the same learned court say: 


* Upon the contract implied by the sale of a ticket to Kerr, 
the plaintiffs can maintain no action, and Kerr could not recover 
for the loss of the jewelry contained in his trunk.” 

* * * The defendant thus received it under the con- 
tract implied in the sale of a ticket that it would safely transport 
the passenger and his proper personal baggage. The plaint?s 
contend that the jury might find that the defendant’s agent knew 
from the appearance of the trunk that it was the trunk of a per- 
son ‘known as a commercial traveler,’ and contained merchan- 
dise. There was no evidence that he knew this. The most that 
the evidence shows is that he may have suspected from the 
appearance of the trunk that it contained merchandise other than 
baggage. But this fact would not affect the rights of the parties. 
Kerr offered and delivered the trunk as his personal baggage; he 
thus represented by implication that it contained no property not 
included within that class or description.” 

* ° “ The plaintiffs offered to show ‘ that a large’part 
of the defendant’s business consisted in transporting a large class 
of passengers known as commercial travelers, with trunks like 
this, containing merchandise of great value, and that these trunks 
are known as.sample or merchandise trunks, and are of special 
construction, and in the course of that business the commercial 
travelers purchase tickets for the ordinary passenger trains and 
receive checks for their said trunks, and the defendant under- 
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takes to transport the traveler and trunk accordingly for the 
price of the ticket... The court properly rejected this evidence. 
The same evidence in substance was offered and rejected in 
Stimson v. Connecticut River Railroad, above cited.” e ° 
° * “The fact that commercial travelers or others are accus- 
tomed to carry merchandise in passenger trains without paying 
any more than the usual price of a ticket for a passenger, even 
if known to the carriers, will not render them liable for such 
merchandise. The travelers carry such merchandise at their own 
risk. The established rule of law which limits the responsibility 
of the carrier, upon the contract implied by the sale of a ticket 
to a passenger, to the proper personal baggage of such passenger 
cannot be annulled, and the liability of the carrier enlarged, 
without proof of an agreement to that effect entered into by the 
carrier.” 126 Mass., pp. 1130-31-32. | 

Again this very learned Court, in B/umantle v. Fitch- 
burg R. R. Co., say, C, J. Gray delivering the opinion: 

“Such an agreement cannot be proved, or such a responsi- 
bility created, by mere evidence of a custom of passengers to take 
with them. and of railroad corporations to carry, similar packages 
as personal baggage; or by evidence that the package, delivered 
by the passenger as baggage, is of such form or appearance as to 
raise a doubt or suspicion or inference that it contains merchan- 
dise.” . . ° : “In the case at bar, the plaintiff 
offered and delivered the bundles as his personal baggage, and 
requested that they might be checked as such; and the baggage- 
master gave him checks for them accordingly, as he was bound 
to do for personal baggage of passengers by the St. of 1574, Ch. 
372, Pr. 136. There was no evidence that either the plaintiff o1 
the baggage-master agreed or intended that they should be car- 
ried as freight, or that the baggage master had any authority to 
receive freight on a passenger train, or to bind the corporation 
to carry merchandise as personal baggage. The case cannot 
be distinguished in principle from the previous decisions of 
this Court, already cited. Evidence tending to show that the 
baggage-master knew or supposed the bundles to contain mer- 
chandise, or that other passengers had similar bundles, would not 
warrant the jury in finding that the defendant agreed to transport 
the plaintiff's merchandise, or became liable therefor as a com. 
mon carrier.” 127 J/ass , pp. 324 and 326. 
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The last two cases are equally in point with that de- 
cided by Cu. J. Bicktow, and they are in direct oppo- 


sition to the charge of Judge SAGE. 


A similar decision has been made in Minnesota, in 


Haines v. Chicago, St. P., M. & O. Ry Co. 


* Two things are to be observed regarding this statement of 
facts: First, the contents of the valise were not the * personal 
baggage” of plaintiff; at least it does not appear and is no where 
alleged that they were; and the description of the property con- 
tained in the complaint, we think, affirmatively shows that they 
were not. Second, it is not alleged or admitted that the defend- 
ant had any notice that the contents of the valise were not plain- 
tiffs personal baggage On such a state of facts plaintiff would 
not be entitled to recover <A carrier of passengers for hire is 
only bound to carry their personal baggage; and if a passenger 
delivers to a carrier as baggage a trunk or valise containing prop- 


erty, not his personal baggage, and the carrier has no notice of 


the fact, he is not responsible as carrier or insurer for its loss 
The reason is that as to such property the carrier has made no 


contract.” 29 .\Winn., p. 161. 


A somewhat similar case was decided by the Su- 
preme Court of Connecticut. Gardner v. N. H.& N. 
HT. R. R. Co., 51 Conn., 146. 


The case was one where Dr. Gardner, a brother 
of the plaintiff, desiring to ship a horse from North- 
ampton to Harlem River, requested John C. Avery 
to procure transportation for the horse along with his 
horses, and for the plaintiff to go in the car with the 
horse and take care of him. Avery was taking seven 
horses of his own to Harlem River. He bargained with 
the New Haven & Northampton Railroad Company to 


transport eight horses from Northampton to Harlem 


am 34 am 


River. Gardner's horse was in care of the plaintiff, who 
was taking it to New York. 

Among the rules for the shipment of stock it was 
provided that one man could go with his stock to take 
care of it. When Avery engaged the transportation, 
he said to the agent of the railroad company that there 
might be another man to go with him, to which the 
agent said: ‘‘ Then one of you will have to pay fare.”’ 
Though Avery referred to the plaintiff he did not men- 
tion him to the railroad agent. 

I take this from the report of the case: 


“ Just as the train was about to start, Gardner said he must 
go and pay the freight on his horse; I said I had paid it at the 
same time I paid mine. He then said: ‘ Let me pay you.’ I said: 
‘Let it go till we are on the car.’ He then said: ‘Hadn't I better 
go and get a ticket?’ I said: ‘ You will not have time now to go 
to the pussenger depot and get back; you can pay the conductor 
on the train when he demands it.” 51 Conn., p. 146. 


In deciding the case the Court say: 


“The whole controversy in the case depends upon this ques- 
tion—was there any contract relation, express or implied, be- 
tween the plaintiff and the defendant in this case; or, in other 
words, was the plaintiff a passenger according to the legal mean- 
ing of the term on the defendant's road at the time the accident 
happened?”’. 41 Conn., p. 150. 

The plaintiff contended that he intended to pay his 
fare when the conductor called for it. He was injured 
when on the car with the horses, by a collision caused 
by the fault of the railroad company. The Court held 
that the plaintiff had no contract with the railroad com- 
pany and could not recover from the defendants. 


The question of the liability of the carrier, under 
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such circumstances, has been considered in a learned 
case in Illinois, 7ze Michigan Central R. R. Co. v. Car- 


row. In that case the Court say: 


“The company had no actual notice appellee's trunk con- 
tained anything other than his wearing apparel, and such articles 
of convenience as a passenger usually carries with him. It was 
brought to the company’s depot with the other passengers’ bag- 
gage, was checked as ordinary baggage, and was, with his know- 
ledge and consent, placed in the common baggage car. He paid 
no extra compensation, nor did he bargain for any care in regard 
to it, other than such as it was the duty of the company to bestow 
upon the baggage of other travelers. There was nothing in the 
character of the trunk itself that indicated it contained valuable 
merchandise. It was such a trunk as is usually carried by com- 
mercial travelers. A person accustomed to seeing such trunks 
would, no doubt, recognize this as one of that class. Whether 
the baggageman who checked appellee’s baggage had any know 
ledge of the use of such trunks, does not appear from anything 
in the evidence. He had no acquaintance with appellee, and did 
not know what his business was.” (In the case now before this 
Court it was shown, and the jury found, that he had no such 
knowledge.) Pr. Rec., p. 21, finding No. 2. “ But, conceding it 
was of such weight and structure as the baggage master must 
have known it was a commercial traveler’s trunk, he had nv 
reason to suspect that, in addition to the articles usually carried 
by a traveler, it contained valuable jewelry, comprising a stock 
equal, if not exceeding, in value that which is commonly kept in 
a retail store.’ 

“Appellee presented it as ordinary baggage, and the officer 
of the company had the right to rely upon the representation, 
arising by implication, that it contained nothing else. The law 
imposed no obligation upon him to make any inquiry as to the 
contents.” * * * * 

“But the rule is different in regard to the baggage of x 
traveler. As we have seen, the fact the traveler presents a par 
cel as baggage, whether contained in a trunk or satchel, or other 
convenient mode of carrying baggage, it is upon the implied 
representation it contains only baggage, and the carrier is not 
bound to inquire as to the specific contents. There is no reason 


for the adoption of any other rule No considerations of public 
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convenience require it.” 73 //1., pp. 3§0-1-2. * * * *# 
“The company may rely upon the representation that whatever 
is offered as baggage is that, and nothing else. The law seems 
to be settled it need not inquire as to its contents. If the passen- 
ger has merchandise checked as baggage without such notice, 
the company cannot be held liable as a common carrier.’ 73 /7/., 
pp. 352 and 353. ° * * ° ‘*In Cahill v. L. and 
N. W. Railway Co. supra, Wiis, J., very aptly remarks, that 
‘where a passenger takes a ticket at the ordinary charge, he must, 
according to common sense and common experience, be taken to 
contract with the railway company for the carriage of himself 
and his personal lugagge only, and that he can no more extend 
the contract to the conveyance of a single package of merchan- 
dise than of his entire worldly possessions. So we say in this 
case, it was not in the power of appellee to extend the liability 
of the company on account of his own convenience.” 73 //Z., 
». 353. ° * ° * “ Where goods have been placed 
in the carrier’s possession without his knowledge and consent, 
as they were in this case, there can be no contract of bailment. 
The want of fair dealing on the part of the bailor is a full answer 
to an action upon any implied contract of bailment for hire.” 
73, il, p. 357. ° * * * “Itis said the baggage- 
men and expressmen in charge must have been asleep, and thus 
neglectful of their duty. One answer to the suggestion is, the 
company had not placed these persons there to watch that char- 
acter of property; and another, more conclusive one, is the record 
contains no evidence whatever of the fact alleged.” 73 /72., 
p. 359." (In this respect it was like the case now under consid- 
eration. ) * * ° * “The more reasonable rule, 
and the one best calculated to subserve the ends of justice, is, the 
passenger, who has the information, should apprise the company 
of the extraordinary value of the package he desires to have 
checked as baggage, and, upon failure to do so, if loss ensues, he 
must bear the consequences. Under the most friendly criticism, 
appellee’s conduct savurs of legal fraud, not to characterize it by 
any strongerterms. He is not, therefore, in a position to demand 
any favorable construction of the evidence.” 73 ///., p. 360. 


In Cahill v. L. & N. W. Railway Co., ERve, C. J., 


says: 
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“It seems to me that it would be introducing a most pernici- 
ous rule, to hold, that, if a package which from its appearance is 
likely to contain merchandise is brought to a railway by a pas. 
senger, the company’s servants are bound to inquire whether it 
consists of what is ordinarily understood to be personal luggage, 
or merchandise, at the peril of being held liable for a loss if loss 
occurs.” 10 C. B. N.S, p..17g 


WILLEs, J., says: 


“That the true answer to the plaintiffs claim is, that there 
never was any contract on the part of the company to carry the 
package which was lost.” 10 C. B. N. S., p. 172. 


In the same case, ByLEs, J., says: 


“I do not think the company’s servants were bound to ask 
any questions. The package was handed to them as ordinary 
luggage. That being so, | agree with my Lord in adopting what 
was said by Lord Wensleydale in the Great Northern Railway 
Company, app.; Shepherd, resp., 8 Exch., 30, viz: that the de- 
fendant’s conduct — without imputing to him any fraudulent 
intent—in delivering a package of this description without 
communicating the fact that it contained merchandise, was 
in the nature of a concealment, and amounted to a_ positive 
representation that it contained ordinary personal luggage only. 
If that be so, there was no bailment, and no contract. 10 C. B. 
a es p. 179. 


In Macrow v. Great Western Ratlway Company, the 
Court (by Cocksurn, C. J.), adopting the charge in 
Cahill v. London and North Western R'y. Co., says: 


“ But, on the other hand, if a passenger who knows or ought 
to know that he is only entitled to have his ordinary personal 
luggage carried free of charge, chooses to carry with him mer- 
chandise, for which the company are entitled to make a charge. 
he cannot claim to be compensated in respect of any loss or injury 
by the company, to whom he has been abstained from giving 
notice of the contents. In such a case he carries it at his own 


risk.” B. LZ. KR. 6 Q. B., pp 619-620 
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The above authorities present the question raised by 
this charge very fully. While some of them incident- 
ally allude to gross neglect, as that it might affect the 
question, they use that term in the sense of a reckless 
disregard of property. As is said by the Supreme Court 
of Illinois, 


“Gross negligence has always the element of recklessness. 
[t can hardly be said to be gross, with that element wanting.” 
Michigan Central R. R. Co. v. Carrow, 73 Ill. p. 3§7. 


See, also, 


T. W.& WR. R. Co. v. Brigs, 85 Ill., 84. 
Rice v. ltl. Cent. R. R. Co., 22 Ill. App., 648. 


Gross negligence, in such a case, is where it is ap- 
parent that the party does not care whether the proper- 


ty is lost or not. 


And.as suggested by C. J. Gray, in the case of 
Bluemantle v. Fitchburg Ratlroad, 127 Mass., p. 325, 
the decision in all these cases was in favor of the carrier, 
and the question was not directly involved. 

In reference to the want of care in the baggage man 
of the train and the conductor thereof, it snould be 
borne in mind that they had been troubled with a hot 
box, to which their attention was necessarily called, and 
which created an odor that prevented their perceiving 
the smell of the fire when it caught (Pr. Rec., p. 77): 
that there was no fire in the baggage room, and that 
the baggage man had but a short time before opened 
the door and found all safe (Pr. Rec., p. 93); that there 


were two express agents. in the forward compartment 
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who had charge of it, and that there was an open pass- 
age from the baggage room to the express room. He 
might well trust that there could be no fire there that 
the express agents would not at once discover. 

How the fire caught was not shown, and the burden 


of showing it as an element of want of care was upon 


the plaintiff. All that was shown is that the agent of 


the Adams Express Company had his hands burnt, and 
it was therefore assumed that he was asleep. Murdock, 
who was the express agent of the defendant, had a seat 
in the express room. He thought the fire came from 
the baggage room, but first saw it coming from the mail 
room. How it happened neither he nor the other ex- 
press agent knew; at least, they do not state. 

There was no proof showing gross neglect, nor any 
direct proof showing neglect. All there is applies to 
the express messengers—not under the direction of the 


baggage master or the conductor of the train. 


SECOND. 
(HE CASES CITED FOR THE DEFENDANTS IN ERROR. 


Sundry cases were cited for the plaintiff below, to 
which I would call attention. They were 


Pennsylvania Co. v. Miller, 35 Ohio St., 541. 
Sloman v. Great Western R. R. Co., 67 N. Y., 208. 
Hannibal R. R. Ba. v. Swift, 12 Wall., 262. 
Coma. & Am. R. R. Co. v. Baldorf, 16 Penn. St., 67. 
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Cahill v. The L.& N. W.R. W. Co., 13 C. BLN. 
S., 819. 
Macrow v. The G. W. R’y. Co., L. R., 6 Q. B., 619. 


The case of the Penna. Co. v. Miller, 35 Ohio St., 
541, was where the defendant received the valise of the 
plaintiff's agent and placed it in his warehouse. Burg- 
ulars broke into the warehouse and the next morning 
the valise could not be found. The jury rendered a 
verdict for $180. The Court set aside the verdict be- 
cause there was no evidence to sustain it, the claim of 
the defendants being that there was no evidence show- 
ing authority of the railraad agent to make the contract. 

What authority had the omnibus agent to enter into 
any such contract, had he done so? (See special: charge 
No. 13.) 

The case of Sloman v. Great Western Ratlway Co.., 
67 N. Y., was one where the plaintiff's son and travel- 
ing agent presented two large trunks and a valise to the 
railroad agent, and such conversation was had at the 
time as showed that he was engaged in merchandising 
with his trunks. He was charged §2. for the transpor- 
tation of the trunks. 


The Court say : 


“If the trunks and this compensation were received with 
notice that the trunks contained property other than the baggage 
of the passenger, then there is evidence of an agreement aside 
from the contract to transport the passenger, and for a separate 
consideration, to carry such property as freight, and this will 
sustain the recovery.” 67 N. 7%, pp. 211, 212. 


Further on the Court say : 
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“Tt does not appear that it was stated, in terms, to the bag 
yage-master what the trunks contained, but the jury had the 
right to consider the surrounding circumstances, the appearance 
of the passenger and of the articles, the conversation between 
the passenger and the baggage-master, and the dealing between 
them and if they indicated that the trunks were not ordinary 
baggage, or received or treated as such, the jury had the right to 
draw the inference of notice, and that they were received as 


freight. P. 212 


Still further on the Court say : 


* We think that, upon this evidence, the judge was justified 
in submitting the question of notice to the jury. If they believed 
the testimony of the young man, Marcus, the baggage-master 
had had notice that he was traveling for the purpose of sell- 
ing goods, and carrying these trunks for that purpose, as the 
place to which he wished them carried depended upon his meet- 
ing with customers. It is highly improbable that a lad of his 
age, and traveling on such business, would carry with him such 
large trunks for the transportation of his personal effects; and 
the fact that the baggage-master charged or received extra pay 
for their carriage is some evidence that they were not regarded 
as ordinary traveler's baggage, especially as the defendant did 
not offer any explanation of what the charge was for. From 
all the circumstances, the jury were, we think, authorized to draw 
the inference that the baggage-master understood that the agent 
was traveling for the purpose of selling goods, and that these 
trunks contained his wares; that he was not entitled to have 
them carried as his ordinary baggage, and therefore the extra 
charge was made, and they were carried as freight.” Pp. 213, 
214. 

There is nothing in these cases that can aid the 
plaintiff below. In the case last named the trunk was 
presented as frezght and compensation paid for its car- 


riage as freight, and the question here involved was not 
presented. 
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The case of Hannibal R. R. Co. v. Swift, 12 Wall., 
has just as little bearing upon the case now being pre- 
sented. That was a case that occurred in the early part 
of the late war. The plaintiff, Swift, was a surgeon in 
the army, formerly stationed at Fort Randall, Dacotah 
Territory, who was ordered to report at Cincinnati. The 
plaintiff was accompanied by his wife and family, and 
they took along with them their wearing apparel, some 
household outfit, and other property. On demand of 
the commanding officer the railroad company furnished 
transportation for troops, their baggage, equipments, 
arms, munitions of war, and the chattels of himself as 
well as the plaintiff. No compensation was agreed up- 
on until the parties arrived at Hannibal. A surgeon in 
the United States army is entitled, by army regulations, 
to 800 pounds of baggage. Among other things, the 
plaintiff had with him. (I quote from the report.) 


* Table furniture, including silverware to the value of $204 50; 
three buffalo robes, two deer robes, hair mattresses and pillows, 
writing-desks, tables, engraving pictures, and statuary, and num- 
erous articles of a household outfit; besides jewelry to the value 
of $757.50; a set of surgical instruments of the value of $350, and 
an unpublished manuscript on veterinary surgery. The property 
weighed twenty-seven hundred pounds | 

The value of the jewelry as above stated, and $1.000 as the 
value of the manuscript, were allowed by the referee in assessing 


the damages.” Page 26s. 


The Court say : 


“A considerable portion of the property, it is true, was not 
personal baggage, which the company was obliged to transport 
under the contract to carry the person; nor does it appear that it 
was offered to the company as such. It embraced buffalo robes, 


26 


hair mattresses, pillows, writing desks, tables, statuary, and pic: 
tures, in relation to which there could be no concealment, and it 
is not pretended that any was attempted. Where a railroad com- 
pany receives for transportation, in cars which accompany its 
passenger trains, property of this character, in relation to which 
no fraud or concealment is practiced or attempted upon its em- 
ployees, it must be considered to assume, with reference to it, the 
liability of common carriers of merchandise.” Pages 273, 274 


Again the Court say ; 


“ But if the property offered with the passenger is not rep- 
resented to be baggage, and it is not so packed as to assume that 
appearance, and it is received for transportotion on the passen- 
ger train, there is no reason why the carrier shall not be held 
equally responsible for its safe conveyance as if it were placed 
on the freight train, as undoubtedly he can make the same charge 
for its carriage.” P. 274. 


Again they say : 


“On arrival at Hannibal the amount of compensation for the 
entire transportation, which included carriage of men and prop- 
erty, was agreed upon and was subsequently paid. It is to be 
presumed that when the compensation was fixed that the com- 
pany took into consideration not merely the peculiar kind of 
property carried by the troops, which could hardly be treated as 
simple baggage of travelers, but also the property besides bag- 
gage possessed by the plaintiff and his family.” P. 274. 


The Court also say : 


“It does not appear that the plaintiff or his family had any 
vecasion for this ware on the cars, or even that they carried it 
with any intention of using it on the route. It is not, however, 
necessary to charge the defendant that it should be treated as 
baggage. [ts value may be properly included in the amount of 
damages, considering it only as part of the property which the 
company received as a common carrier of goods, and against the 
loss of which, from any cause but inevitable accident or the pub- 
lic enemy, ft was, as such carrier, an insurer to the plaintiff.” P, 


275: 
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There is nothing in this case that shows that the 
carrier did not charge for much of this property as 
freight. It was a lumping consideration in which the 
family and goods, the latter being open and visible, 
were charged a proper compensation. 

Contracts for the transportation of families with 
their goods to be carried for a lumping sum have been 
frequent, as every lawyer of large practice knows. 

The property belonged to the plaintiff and no ques- 
tion was made as to his right to sue for it. It was one 
of the cases where families moving take their baggage 
and other property with them, and where the charge is 
made without reference to its general character, wheth- 
er as baggage or freight. 3 

There is nothing, therefore, in this case opposed to 
the plaintiff in error in the case now under consideration. 

The case of Camden and Amboy Railroad Company 
v. Baldauf, 16 Penna St., 67, was one where the plain- 
tiff took passage with the defendants and delivered his 
trunk, which contained clothing and 2,101 five franc 
pieces. Besides his ticket, he paid extra for the carriage 
of his baggage. The defense set up a notice, printed 
on the ticket, in this language: 

“All baggage at the riskeof the owner thereof. The pro- 
prietors binding themselves to no charge or care of the same 
whatever, either express or implied.” 

This was printed in English and the plaintiff was a 
German. After discussing the policy of the law as 
against common carriers, the Court say: 


“Although it may be granted that in this state a carrier may 
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limit his responsibility, yet this principle has been reluctantly 
recognized, and must be confined to cases of special contract 
express or at least implied. The knowledge of the plaintiff of 
the contents of the notice is negatived by the verdict. It is sub- 
stantially found the plaintiff had no notice that his goods were 
carried at his own risk. In the absence of all proof of notice, the 
plaintiff had a right to rely on the common law responsibility of 
the carrier. The jury find that the extra weight of the plaintiff's 
baggage, including the trunk in which the specie was placed, 
was paid for by the plaintiff, and the agents of the company 
had charge of it. 

Whether the specie is to be viewed as baggage or as freight 
we conceive to be immaterial; for whether it be the one or the 
other, the defendants are clearly liable on two grounds; first, be- 
cause they have failed to prove the nature and manner of the 
loss; and second, because they have also failed to bring home 
knowledge of the limitations and restrictions contained in their 
notice to the plaintiff.” Pages 78, 79. 


Here was no question as to there being a contract 
with the plaintiff. He made no express contract. He 
paid extra for his baggage or freight, whichever it may 
be called, and I maintain that this case can have no 
bearing favorable to the defendants in error. 

In the case of Stoneman v. Erte Railway Company, 
52 N. Y., 433, the Court say: 


“ There is no finding, no proof, that she in any manner con- 
cealed the contents of the packages from the defendant, or that 
she in any manner represented them as containing only her per. 
sonal baggage; and the finding is that the defendant transported 
them as merchandise, not as baggage, extra or otherwise.” 


Page 433. 


Still further on they Say : 


‘I think it safe to say that, if the carrier knew or had notice 
of the character of the goods taken as baggage and still under* 


took to transport them, he is liable for their loss, although they 


ne ae A AE ONIN e A i - 


~ 


ure not traveler's baggage. (2 Aed. on Railways, 149, 151, note 5, 
and cases.) 

But as I do not regard the question argued in the appellant's 
brief as to the liability for goods assumed to be transported as 
extra baggage and paid for as such, as presented in the case, it is 
not necessary to consider it.” Pages 433, 434. 


No question such as arose in the case before the 
Court arose in that case. It was the plaintiff"s proper-— 
ty ; he contracted for its carriage and paid for it, not as 
baggage dut as freight. 

The case of Cahill v. L. & N. W. Ry Co., 13 C. 
B. N. S., was a decision by Cu. J. Cockspurn, where he 
says: 


“Ifa railway company, who by the Act of Parliament are 
bound, or by their regulations profess to carry personal luggage 
free, choose to take as ordinary luggage that which they know to 
be merchandise, | quite agree that it is not competent to them, in 
the event of a loss, to claim exemption from liability on the ground 
that the article consists of merchandise and not of ordinary lug- 
gage. But, on the other hand, if a passenger who knows or ought 
to know that he is only entitled to have his ordinary personal 
luggage carried free of charge, chooses to carry with him mer- 
chandise, for which the company are entitled to make a charge, 
he cannot claim to be compensated in respect of any loss or 
injury by the company, to whom he has abstained from giving 
notice of the contents. In such a case he carries it at his own 
risk.” Pages 818, Sig. 


The same learned judge repeats this sentence in 
Macrow v. Great Western R. W. Co., B. L. R., 6. Q. 
B., 619. 

The first of the above cases was for the recovery of 
a box, on which was printed, in large letters, ‘‘Glass.” 
It contained merchandise only, and the Court of Com- 
mon Pleas held, that inasmuch as the box contained 
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merchandise only, and not personal baggage, there was 
no contract on the part of the company to carry it, and 
that consequently they were not liable for its loss. 10 
C. B. N. S., 154. The judgment of the Common Pleas 


was affirmed. 13 C. B., 819. 


“This box was covered with a black leather case which had 


painted on the top of it in the centre, lengthways, the name of 


“M. Rimmel” in white letters about two inches long; and it had 

painted across the top on each end the words “Glass.” 10C. B. 
Ty ° yy 

N., mes 157: 


This case finally came before C. J. ERLE, WILLEs, J. 
and By es, J. 
C. J]. Er vg, in his opinion, says: 


“It seems to me that it would be introducing a most pernici- 
ous rule, to hold, that, if a package which from its appearance 1s 
likely to contain merchandise is brought to a railway by a pas- 
senger, the company’s servants are bound to inquire whether it 
consists of what is ordinarily understood to be personal luggage, 
or merchandise, at the peril of being held liable for a loss if loss 
occura.” 10 C. BS. &, WV. F., 167. 

Again he says : 

“Tt is said that the plaintiff had no express notice that he 
ought to have paid for the carriage of this box; but, on the other 
hand, the defendants had no express notice that it contained mer- 
chandise which they were entitled to charge for, and not per- 
sonal luggage.” Page 170 

He further says: 

* As was said by Parke, b., in The Great Northern Railway 
Company, app.; Shepherd, resp., 8 Exch., 37: ‘The contract 
was, to carry passengers and their luggage. If the company had 
notice that a passenger broyght with him goods which were not 
luggage, and they chose to carry them, they would be responsible; 
but, if no notice is given, there is an unfair concealment, which 
prevents them from making a charge as for merchandise.’ It 


seems to me that that is perfectly just.” Pages 170, 171. 


woman 
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By.es, J., says: 
“I do not think the company’s servants were bound to ask 
any questions, The package was handed to them as ordinary 
luggage. That being so, | agree with my lord in adopting what 
was said by Lord Wensleydale in The Great Northern Railway 
Company, app., Shepherd, resp., 8 Exch., 30, viz: that the de- 
fendant’s conduct,—without imputing to him any fraudulent in- 
tent,—in delivering a package of this description without com- 
municating the fact that it contained merchandise, was in the 
nature of a concealment, and amounted to a positive representa- 
tion that it contained ordinary personal luggage only. If that be 
so, there was no bailment, and no contract.” Page 175. 


The Court will bear in mind that this trunk was 
checked by the omnibus driver at the hotel, as the bag- 
gage of McGrew, and that nothing more was said in re- 
lation to it. See McGrew's Ev., Pr. Rec., p. 46. At 
least, it did not appear and was not pretended that any 
thing more was said. 

In that case the suit was by the party making the 
contract, and whose rights alone the Court were con- 
sidering. 

The case of Zhe Great Northern R. R. v. Shepherd 
is referred to, and 1 take the following from that decision: 


“ The case finds that they had no notice of what the pack- 
ages contained Whether this was done for any fraudulent pur- 
pose, it is not necessary to inquire; because, even if there was no 
fraudulent intent, the plaintiff has so conducted himself that the 


| Company were not aware that he was not carrying luggage, and 


therefore the loss must be borne by him. ‘8 £xch., p. 39. 


The jury found that the checking agent had no no- 
tice, when he checked the trunk, that it contained jew- 
elry or property other than personal baggage of Mc- 
Grew. Pr. Rec., p. 21; thts brief, p. 7. 


The case of JWacrow v. Great Western R. W. Co., 
was a suit brought for some sheets, blankets and quilts 


carried by the plaintiff with his baggage. 


The judg- 


ment was against the plaintiff as to these articles. J. 


iL fees 6 O. &., G20. 


The case of A/inter v 


. Pacific R. R., 41 Mo., was of 


similar character, and | take the following from the 


opinion of the Court: 


“But if the traveler takes with him other articles, which do 


not come strictly within the denomination of baggage, and ex- 


poses them to view, so that no concealment is practiced, and the 


carrier chooses to treat them as personal baggage and carries 


them accordingly, and a loss occurs, he will be responsible there 
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for. Page 507. 


Now, while it may be that a railroad company re- 


ceiving such property, knowing what it is, would be 


liable for some degree of care, it would not be liable as 


common carrier therefor. 


An officer, appointed to check baggage, has no po- 


sition authorizing him to check other property as bag- 


gage. It is beyond the scope of the position in which 


he acts, and beyond any real or apparent authority given 


him. I*‘have much doubt. as to the correctness of the 


decision in 41 Mo., for the reason that the roll of carpet 


must have been known to both parties as not baggage, 


and certainly the carrier was entitled to compensation 


for its carriage. Suppose the property had been a horse 


and the baggage master had checked it as baggage and 


agreed to carry it free of charge, would not the carrier 


.be entitled to freight money for its carriage? 
the property was of doubtful character, it might have 


W hile, if 
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been contended that it was within the usual and osten- 
sible scope of the employment of the baggage master 
to determine its character, yet it must be clear that the 
case was one where there was fair ground to consider 
the property as baggage. Why should it not be held 
in the case of Minster v. Pacific R. R. Co., as it was in 
Blanchard v. lsaacs, 3 Barb., 388, 389, that the prop- 
erty being not baggage, clearly so, and as such known 
to both parties, the plaintiff, unless he shipped it as 
freight and paid for it as such, shipped it at his own 
risk? If the property were of debatable character as 
to its being baggage or not, as, for instance, if it were 
the tent and blanket of a soldier, or the tent and poles 
of an engineering party, the gun of a sportsman, the 
fishing pole and line of the fisherman, the tools of a 
carpenter or mason, as to which, however, there is much 
variance of opinion (Pruty v. Grand Trunk Ratlway, 
32 Upper Canada R., pp. 74, 75), the instruments of a 
surgeon, or the like, then it would be within the appar- 
ent authority of the baggage master to check it as bag- 
gage; but to extend the rule indefinitely would be 
inconsistent with the law relating to the authority of 
agents. 

The authorities cited by the defendant in error do 
not apply to this case. There was no pretense in the 
evidence that the baggage master who checked this 
baggage knew that it was not the personal baggage of 
McGrew, and this fact is found by the jury. /r. Rec., 


p. 21. 
There may be some few other cases that have sim- 


ee 


ilar expressions to those above, but we contend that 
there can be no case found where the passenger shipped 
the property as his personal baggage and paid nothing 
for its carriage, and where the carrier, as in this case, 
had no knowledge that it was anything else, that he has 
been held liable for its loss, and especially to persons 
who were not passengers and who have made no con 
tract with the carrier. For the Pg of Canada, see Lee 
v. Grand Tr. R. W. Co., 36 (Sremeto, O. B. R., 354. 

| have referred to and quoted from the above cases 
to show their bearing upon the questions involved in 
this record. We submit that they show that the plain- 
tiff below did not make out a case entitling them to the 
judgment they obtained; that there was no want of 
care that made the defendant below liable for this loss 
and that the custom referred to in the charge, if proven 
did not render them liable in this action to the plaintiff 
below See. specially, 

Dunlap v. International St. Bt. Co.,98 Mass., 378—9 

Alling v. Boston & Albany R. R.Co., 126 Mass., 130 

Blumantle v. Fitchburg R. R. Co.., 127 Mass., 326 


Mich. BR. R. Co. v. Carrow, 73 Ill., 3§0. 


The whole evidence is before the Court upon the 
refusal to give this charge. The error of the Court in 
this regard will more fully appear when certain portions 
of the general charge and parts of the evidence, speci 
ally excepted to, are considered. 

The Court therefore erred in not giving the charge 


asked, as to the right of the plaintiff to recover. 
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iF. 
SPECIAL CHARGES REFUSED AND EXCEPTIONS THERETO. 


CHuaRGE No. 1 was in these words: 


“If McGrew had no interest in the goods in question at the 
time they were delivered to the man checking the baggage, or at 


the time of the loss. the plaintiff cannot recover. Pr. Rec.. p. 25. 
The authorities above cited cover this charge. They 
show that McGrew had no contract in relation to these 


goods, nor had Aiken, Lambert & Co. 


CuHarGE No. 2 was in these words: 


“If the agent of the railroad company who checked the 
trunk had no notice at the time it was checked that it contained 


jewelry and not baggage, then the plaintiff cannot recover.” 


“Which « narge the Court retused to vive as asked. but 
qualified the same by charging that the defendant in such case 
would only be liable for gross neglect.” Pr. Rec, p 28 


The question of gross neglect is out of the case. 
The Court set aside the finding of gross neglect as not 
justified by the evidence (Pr. Rec., p. 22), and the 


Court should then have set aside the verdict, as the 


jury must have found it under that charge, if based up- 


on the want of care. 

The ground upon which this charge was asked was, 
that the defendants had made no contract with any one 
about these goods—not even with McGrew. The con- 
tract with him was to carry him and his personal bag- 
gage. It did not go beyond it, and under the authority 


of the cases above cited, the defendant was not liable. 
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There was no evidence of knowledge of the defendant 
that the trunk contained anything but the baggage of 
McGrew. There was no evidence to meet this charge, 
for though there was proof that the railroad company vm 
carried salesmen’s trunks free of charge, it was nowhere 
shown that they did so for persons not passengers. 
Parties may take their own goods around the country 
and sell them. Some one of the partners of a firm may 
do this for the firm; they are often drummers or travel- 


ing salesmen of their own goods. 


CuarGE No. 3 was in these words: 


“If the trunk containing the jewelry was fit and proper for 
the carriage of baggage, and such a trunk as baggage was some 
times carried in, and it was shipped as ordinary baggage and no 


notice was given that it contained anything else, then the plain 
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tiff cannot recover! 
Which charge the Court refused to give as asked, but quali 
fied the same by adding that the defendant would in such case 
ynly be liable for gross negligence, Pr. Rec, p. 25. 
This charge is covered by the authorities before re- 
ferred to. See 
Dunlap, et al. v. Inter. Steamboat Co., 98 Mass., 378. 
Alling v. Boston & Albany R. R. Co., 126 Mass., 130 
Blumantle v. Fitchburg R. R. Co., 127 Mass., 324. 
Flaines v. Chicago, St P., M. & O. R'y Co., 29 
Minn., 161. 
Gardner v. New Haven & Northampton Co., 51 <r 
Conn., 150. é‘ 
Michigan Central R. R. Co. v. Carrow, 73 Ill., 360., 
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Quotations from these authorities will be found in 


the foregoing brief, from pages 12 to 26 inclusive. 


CuarGE No. 4 is in these words: 


“If the trunk in question was one fit for the carriage of ordi- 
nary baggage. and such a one as travelers sometimes carried thei: 
ordinary bagyage in, then the fact that the checking agent knew 
that it was a trunk such as traveling salesmen ordinarily carry 
their goods in would not entitle the plaintiff to recover, if it was 
delivered by McGrew to the checking agent as ordinary baggage, 
and was so checked by the said agent.” 

“Which charge the Court refused to give as asked, but gave 
it by inserting the word “ mere” between the words “the” and 
“fact’’ in the sentence, “then the “mere” fact that the checking 


, 


agent knew, etc.” /r. Rec, p. 25. 

Cuarce No. 6 is in these words : 

“If it appear that the trunk in question was checked at the 
hotel where McGrew was stopping, that it was checked for him 
as ordinary baggage, and that he represents it as such and gave 
no notice that any one but himself was interested in it, or of what 
the trunk contained, and that there is no evidence whether travel- 
ing salesmen sell their own goods or those of other parties, and 
if he made no contract as to its carriage but such as might be im- 
plied from his purchase of a first-class passenger ticket, and paid 
nothing for its carriage as merchandise, or especially for the car- 
riage of the baggage, and if he, said McGrew, had no interest in 
the goods at the time or when they were lost, then the plaintiff 
cannot recover in this suit.” Pr. Rec, pp. 25 and 29 


This charge is covered by the above authorities, each 
and all of them. See 

Dunlap v. Inter. St. Bt. Co., 98 Mass., 378, 379. 

Alling v. Boston & Albany R. R. Co., 126 Mass., 
131, 132. 

Michigan Central R. R. Co. v. Carrow, 73 Ill., 360. 

Haines v. Chicago, St. P.. M. & O. R'y Co., 29 
Minn., 161. 


aes 
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'72, 1758. 


CHARGE No. 7 is in these words: 


‘If the Adams Express Company had an express agent 
placed upon the car by order of this Court, and he occupied one 
end of the car for his express goods, over which end the baggage 
master of the defendant had no control; and if the fire originated 
in that part of the car and from his fault, and did not originate in 
the baggage end of the car, over which the said baggage-maste1 
had charge, and if the baggage master, at the time the fire origi 


nated, was attending to his duties upon the train, then the fire 


ind loss cannot be 


Re , > Ber 


attributed to him or the defendants.”, />. 


This has reference to the proof in the case as to the. 
injunction order of Judge Baxter, made at the instance 


~~ 


of Mr. Justice Matthews of this Court, when at the 
bar, and which will be found in the printed record, pp. 
81 and 82. 

Under this order the defendant was required to take 
this agent of the Adams Express Company upon the 
train, and they had no control over him or his goods. 
Py. Kee. p. Ol. 

Is it true that after such an order of Judge Baxter, 
compelling the defendant to take this agent into their 
car, and forbidding them from “ interfering with any of 
the CxXpress matter or messengers oO} the Adams xpress 
Company, that the company were bound for the con- 
duct of such agent, and that his neglect would charge 
the defendant below with the loss in question, and es- 
pecially as to goods shipped as the goods in question 


* 


were ? 


—= 


CHarcE No. 8 is in these words : 


“The question in this case is not what ordinary traveling 
salesmen usually do, or what style of trunks they usually have, o1 
what contracts they usually make with the railroad companies 
transporting their trunks, but what was the character of the trunk 
in question and what took place hetween Megrue and these de 
fendants or their agents, and the burden of proof is upon the 
plaintiffs to show that the defendants knew what the trunk in 
question contained, and atter such knowledge agreed to carry it 
without further compensation than was embraced in the ordinary 
fare paid by Megrue.’ 

* Which charge the Court refused to give as asked, but gave 
the same and added thereto that they must have had knowledge 
or notice that the trunks contained something else than baggage.” 
Pr Rec., p. 29 

[his charge, as qualified, made the defendant liable 
for all this merchandise, if the agents of the defendant 
had notice that azything else than baggage was in the 
trunk, irrespective of the amount or character of the 
things not baggage, or of the ownership thereof. Would 
not the reasonable conclusion, in such a case, be that 
the checking agent supposed the freight was carried at 


the risk of the plaintiff ? 


CuarceE No. 10 is in this language : 


* 


‘If it appears that the trunk in question was delivered to one 
, 
of the persons accompanving the baggave wagon at hotel by one 


Megrue, who had purchased a passenge!l ticket for that train. and 


that he had a valise. which he owned and which did contain his 


baggage, and that the trunk in question ct ntained no personal 
baggage, and that he had no interest therein, but that it was 


checked with said persona hbagyug 


e. without anv othe compen 


sation qo?) consideratiotr than the purchase of Said ticket: then. he. 
fore the plaintiffs can recover in this action for the loss of said 
trunk, they must show that the party checking such trunk had 


authority trom the <« mpany to bind the company for its carr? 


i. 


age for a third person, not a passenger, without other com pensa- 
tion than his ticket, and that he did, with that understanding and 
having knowledge of the contents and ownership of said trunk, 
agree to carry and deliver it.’ Pr. Rec, pp. 29 and 30 

Now, how can the refusal to give this charge be sus- 
tained? The law is and has been well settled as to the 
relation of passenger to carrier, and what the latter is 
liable for. And can that liability be extended without 
evidence of express authority of the carrier? What 
abuses and injustice to carriers might not such a rule 


lead to? 


CHARGE No. 11 is in these words: 


* The defendant, without waiving the foregoing charges, ask 
the Court to charge the jury that the burden is upon the plain- 
tiff to show that the loss was due to the gross neglect of duty of 
the baggage-master or of some other officer of the defendant on 
the train, either in causing the fire or in their efforts to save the 


baggage during the fire.” /’r. Rec, p. 30. 

This charge was refused as asked, and was qualified 
by the general charge, which gave a false definition of 
gross neglect, and of the evidence of custom. 

I maintain that the defendants were entitled to have 
that charge given, pure and simple. I desire the Court, 
however, to consider it in connection with Charge No. 
13, which is in these words : 


“If the person checking the trunk of McGrew was an em- 
ployee of the omnibus company and was sent with their baggage- 
wagon to collect baggage of passengers and check it at the hotel, 
and was for that purpose entrusted with checks by the railroad 
company, then, unless there is some proof that he also had au- 
thority to check merchandise as baggage free of extra charge, or, 
to bind the defendant by a contract to carry such, the plaintiff 


cannot recover in this action.” This charge was refused. 


* 


el ee vagy See ee 


general charge. 
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Now, is it possible that the agent of the omnibus 
company, intrusted with checks to be attached to the 
baggage of passengers, at their residences and at the 
hotels, has authority to check merchandise as baggage, 
free of charge, without proof of authority from the car- 


rier so to do? 


CHARGE No. 12 is in these words: 


“ That gross fault or neglect is the want of all the least care, 
and involves the idea of some recklessness or gross disregard of 
duty.” Pr. Rec., p. 30. 

This charge was refused. It is taken from the case 
of the Michigan Central R. R. Co. v. Carrow, 73 Ml., 
360, and from the case of 7. W. & W. R. R. Co. v. 
Briggs, 85 lll., 84. 

The same idea is found in Ace v. ///. Cen. R. RK. 
Co., 22 App. of Ill., 648; and I think the idea will be 
found in that beautifuland accurate book from which 
all of us got our first knowledge of the law of bailment, 


Jones on Batlments. 


Finally, the Court was asked to charge. 


“ The verdict of the jurv must be for the defendants on the 
ground that there is not sufficient evidence to sustain a verdict 


for the plaintiffs.” 


Which charge the Court refused to give. 
The error in refusing to grant these special charges 


will be more apparent when the Court considers the 


GENERAL CHARGE AND EXCEPTIONS THERETO 


Exceptions were taken to some parts of the general 
charge, which, under the evidence, are not, in my opin- 
ion, justified. The following is a part of the charge. 


‘Unless having been intormed of their true character, o1 
knowing or being presumed to know from the circumstances 
that, though being carried by the passenger as baggage, they 
consist of merchandise, he accepts them for carriage, or unless 
there be an established custom or usage on the part of the cai 
rier to carry merchandise or samples belonging to passengers and 
packed in trunks, or valises, or bundles, as baggage, and unless. 
also, the property is destroyed by reason of such negligence on 
the part of the carrier as I shall refer to in the further progress 
of the charge, Jr Ree oe p. 39 

Now, what right had the Court to charge the jury, 
‘That being presumed to know from the circumstances, 
that though being carried by the passenger as baggage, 
they consist of merchandise, he accepts them for car- 
riage. 

This statement, coming from the Court in its charge, 
was likely to lead the jury to think there was evidence 
to that effect. There was no evidence to authorize such 
a charge. There was no pretense of knowledge, and 
the jury has found that the defendant had no knowledge 
of the contents of the trunk. The Court adds to the 
above : 

“Or unless there was an established custom or usage on the 
part of the carrier to carry merchandise of samples belonging to 


passengers and packed in trunks, or valises, or bundles, as_ bag- 


page 
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I do not think the evidence authorized this charge. 
There was no claim or pretense that this merchandise 
belonged to McGrew, and the custom or usage, to be 
effective, must be one to carry the merchandise of other 
persons not passengers, for the baggage of the passen- 
ger thus checking the baggage. The evidence was 
clear and uncontradicted that the merchandise sued for 
was not McGrew’s, but was that of Aiken, Lambert & 
Co., for which, if carried, the defendant was entitled to 
freight money, and McGrew’s representing it to be his 
baggage, was a fraud upon the defendants, and falls 
within the rule stated in several of the cases cited in 
the first pages of this brief. 

Dunlap v. The /nt. St. Bt. Co., 98 Mass., 378. 

Alling v. Boston & Albany R. R. Co., 126 Mass., 13¢ 

Mich. Central R. R. Co. v. Carrow, 73 lll., 350. 

Cattli v. L.O NW. RK. hi. C0, 100. SB. NN. Ss, 898, 


In another part of the charge the Court told the jury 
that it was immaterial that the merchandise did not be- 
long to McGrew. Fr. Rec., pp. 35 and 40. 

Well, then, McGrew may have had jewelry belong- 
ing to a half a dozen different persons, and the defen- 
dant, though it had no knowledge of such persons, had 
made no contract with them, and was entitled to freight 
for their goods, if carried, was liable to each one of 
these parties for the value of the goods. This, we in- 
sist, is inconsistent with common fairness in business 


matters, and is not sustained by the law relating to com- 


mon carriers. 


aw G6 am 


In reference to this charge see, specially, the case of 
Dunlap v. International Steamboat Company, 98 Mass.., 
379; see thts brief, p. 13. 

[In this connection the Court is referred to charges 
11 and 13, refused. See this brief, p. 40. 

They throw light upon this subject and lead one to 
ask, what will become of the rules of law on this sub- 
ject, if persons authorized to check baggage simply, can 
ship merchandise of others not passengers, as baggage, 
and thus deprive the carrier of his right to fretght money, 
and put upon him a liability to perils wholly unknown to 
him, and with persons with-whom he had no contract, 


and to an amount of which he had no conception ? 


See Mich. Cent. R. R.Co. v. Carrow, 73 Ill., 350, 357. 


The defendant also excepted to the following, taken 
from the cveneral charge: 

“ But I think, and so charge vou, that if the evidence estab- 
lishes to vour satisfaction that the defendant was in the habit of 
receiving, and it was its custom to receive and check trunks con- 
taining merchandise and transport them in its baggage-cars, it 
devolves upon the defendant to prove that it received extra com 
pensation theretor, because that ts a tact peculiarly within the 
knowledge of the defendant.” ?r. Ree, p. 40 

By this charge, if the receiving or checking of mer- 
chandise in trunks in the baggage cars, though it was 
paid for, and knowingly carrying it as freight, would rend- 
er them responsible for the carriage of the jewelry in 
question free of charge, and of which they had no notice. 

his charge proceeds upon a theory false as to this 


‘ase. Custom and usage are often considered where 
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the question of neglect is involved. They also, some- 
times, come in play to qualify rights secured by contract. 

When offered for the latter purpose, they must be 
general, uniform, notorious, reasonable and consistent 
with the rules of law, and they must meet all the 
features in such a case. 1 Duer on dns., p. 278; see this 
brief, p. 49. 

If it had been shown that it was not only a custom 
of that kind, but that carriers recognized their liability 
for the loss of merchandise so carried, and that such 
custom or usage had existed so long as to become no- 
torious among shippers and carriers engaged in the 
business, then there would have been more ground for 
such claim. There was no such evidence. 

Suppose it was proven that goods were so carried, 
what was there to show that the parties did not under- 
stand that they were carried at the owners’ risk, being 


goods carried without oe ee See 
Cahill v. G. W. R. W. Co., a N. S., 
Blanchard v. [saacs, 3 Bark, 3 x $ 309 


Nor do | think the burden was upon the carrier, as 


V1 
~~ 


stated in this general charge. It was the plaintiff's duty 
to show his right to recover for this loss. 

Nor was there any fair proof of the custom of the 
railroad to carry drummers trunks containing merchan- 
dise without compensation,—much less of any right to 
do so. It is true one or two drummers swore to it and 
one of the discharged agents of the road 


Nor did the evidence as to custom meet the case. 


Hee 


[t was not shown by any evidence that carriers were in 
the habit of carrying merchandise, not that of a passen- 
ger, as baggage, or that they did it without any knowl- 
edge of the kind of merchandise, its amount, value or 
ownership, and the custom cannot therefore be received 


to control the case. 


The fact is the evidence showed the impropriety of 


any such rule and the constant deception practiced by 


‘agents, called drummers, in getting their 


these traveling 
merchandise in the nature of express goods, carried for 
nothing. Pr. Rec., p. 73. 

There was no proof in reference to the custom that 
should have been submitted to the jury. 

There was the testimony of McGrew, who had made 
three or four single trips over the road. He swore that 
it was the custom of the defendant to check traveling 
salesmen’s trunks as ordinary baggage. 

The testimony of Michael G. Schwab, who lost some 
express goods by the fire, was also taken. He swore 
that he always had his trunk containing jewelry shipped 
and checked as baggage, but did not say that he informed 
the checking agent of the railroads that it contained 
merchandise, nor did McGrew give such information. 
Schwab speaks of comparing notes with fellow salesmen 
as to the cheapness with which they got off their extra 
baggage at their hotels. /r. Rec., pp. 55 and 56. 

[hen there was a conductor no longer on the road 
who swore that he could generally tell a drummer's 
trunk, but that sometimes he could not, for 


“ They got to charging extra baggage, and then they would 


oe 


use the other kind of trunks to get out of paying extra baggage 
and beating the road.” Pr. Ket.. Pp. 73 

He does not testify that the company shipped mer- 
chandise or baggage for persons not passengers, free of 
charge. 

Madden, the baggage-master, was examined as to 
the fire, and is asked by the plaintiff, if he did not know 
‘‘a sample trunk’ when he saw one, his reply was 

“Yes, sir. There are some of them very heavy and some of 
them that vou cannot tell from any othertrunk. There are some 
parties that carry sample trunks that you cannot tell whether 
they are sample trunks or not.” Pr. Rec., p. 95. 

He was not examined as to any usuge or custom ol 
carrying trunks or baggage, containing merchandise or . 
valuable goods, free of charge, for parties not passengers. 
He simply says that he generally knew a sample trunk, 
but sometimes did not. 

Cook, an extensive trunk maker and dealer in trunks, 
was examined. He swore: 


“That the outward appearance of drummers’ trunks is very 
indefinite,—of late years we have been building sample trunks in 
similarity to regular traveling trunks. which in former years had 
been made a specialty. We have sold sample trunks for general 
use as well as for commercial men, and nave had sample trunks 
ordered to compare W ith those used by the general traveling cum- 
munity, to make them so appeal It has been the request of the 
drummers to have them made in that way, to have them cut 
down smaller than they formerly were so as to give the same ap 
pearance as general traveling trunks, and in many instances it 
would be hard to detect them from outside appearances.” Pr. 


Rec., p. 54 
He also said that 


“They had built a great many trunks for general traveling 


ents 


purposes with the same amount of strength as we would put in 
a jeweler’s trunk.” /r. Pec. p S6. 

The testimony of Cook, of Madden, and of the con- 
ductor, thus quoted from, was not disputed. 

This deception in the drummer's trunk, for the pur- 
pose of evading the payment of freight for the carriage 
of goods, is what might be expected, and would be still 
greater if the rule of law contended for by the defendant 
in error was to prevail. 

This testimony is before the Court on the charge 
asked, that the verdict should be for the defendant, and 
also upon the question of custom or usage. 

There was no evidence in reference to such a custom 
that should have been submitted to the jury, not simply 
because the evidence offered does not come up to the 
custom required, but because it is so small in amount 
and so loose in character as not to entitle the plaintiff to 
a verdict. 

A custom or usage affecting contracts and the 
rights of parties thereunder, must be not only general, 
uniform, notorious, reasonable, and to a certain extent 
consistent with the rules of law, but for the reason that 
a custom is likely to be misinterpreted by a jury, and 
generally presents a question of law, it is submitted to a 
jury with great caution, and generally under a positive 
charge as to their verdict. 

Mr. Duer, in his work on insurance, has presented 
this subject of custom and usage more fully and accu- 


rately than any author I am acquainted with. 
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I quote from his work: 


‘It is a necessary result of an attentive consideration of the 
essential qualities of a valid usage, that, when the evidence is 
conflicting and various, the usage can seldom, with justice, be 
admitted, or established; and it will appear upon further consid- 
eration, that, in many such cases, where the witnesses are ad- 
mitted to be equally credible, and the facts proved by all, to be 
equally true, the question of the existence of the usage, unless 
under special instructions, ought not to be submitted, at all, to 
the decision of the jury. A usage, clothed with all the attributes 
that the law requires, generally, if not universally, is a conclusion 
from the evidence, not its immediate subject. The acts, by the 
number and succession of which the usage is created, are the 
proper subject of direct proof; the existence of the usage, of in- 
ference, merely. Hence, when witnesses are produced on both 
sides, and the facts sworn to by all, are admitted to be true, the 
evidence is not contradictory, in the proper sense of the term, 
and, therefore, necessary to be submitted to the jury; but the only 
real question that it raises, is, in its own nature, a question of law. 
The instances of the observance of the usage, that are proved by 
the witnesses called to support it, may be so repeated and num- 
erous, as fully to justify the belief of its legal existence; yet, ad- 
mitting all these instances to have occurred, the conclusion drawn 
from them, may be wholly erroneous, and the facts proved by the 
opposing witnesses, even when much fewer in number, may yet 
be conclusive, to show, that the pretended usage is neither gen- 
eral. uniform, or notorious. Now the generality, the uniformity, 
and the notoriety of a usage, when the facts are undisputed, or 
admitted. are certainly questions of law; (a) and, hence, the intel- 
ligent judge, in the case | have supposed, instead of submitting 
the cause to the jury. as one of contradictory evidence, upon the 
force and effect of which. thev alone have the right to decide, 


; 


will instruct them positively. that. if thev believe the facts. stated 


by the witnesses against the usage, they must find, that it has not 
heen established.” 1 Duer on /ns., pp. 277. 275 and 279. 

The evidence to support the usage is insufficient in 
amount, does not fully present the usage claimed and is 


very much of it incompetent. The usage, so far as 
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there is any proof of it, is neither uniform, general, no- 
torious, reasonable or consistent with the rules of law, 
and the evidence does not present a single element of a 
valid usage. The facts proven by Cook and others de- 
feat the proof of any custom or usage. The charge of 
the Court in relation thereto should not therefore have 
been given. 

The Court in its general charge uses this language : 


“TT think proof of the fact that a railway carner habitually 


receives and checks and transports in its baggage-cars trunks 


known by it to contain merchandise makes out a prima facte 
proof of custom, and that if the carrier relies upon the fact that 
it carries them as freight for hire it must establish that fact by 
evidence.” fe. A.. B. Mh. 

Is that true of parties situated as these were and as 
to the trunks shipped as baggage, and where the car 
rier had no knowledge of their contents, and where it was 
admitted that the passenger shipping it had no interest 
in it and paid nothing for its carriage ? 

In reference to this passage, see cases quoted from 
on pages 12 to 26 of this briet. 

This charge does not take into consideration whether 
the property thus shipped was owned by the passenger 
or others, but made the simple shipment of trunks of 
merchandise in the baggage cars, proof of custom unless 
the carrier showed that it was shipped as freight for hire, 

In connection with the proof of custom the Court 
charged : 


“The rule making it the duty of the carrier to transport wrth 


the passenger only his personal baggage is for the protection of 


the carrier. If. therefore. the carrier chooses to waive that Iim)- 
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tation and to accept and treat as baggage samples of merchandise, 
it may do so, and if it do so, it is liable for the samples as if they 
were baggage, and this waiver may be evidenced not only by 
proot of waiver in the particular case, but by proof that the car. 
rier has by its custom or usage established that waiver as a gen- 
eral waiver applicable to the general traveling public or to a 
particular class of travelers, as drummers—that is, men whose 
business it is to solicit custom and who generally sell by sample.” 
Pr. Rec, p. %4. 

Taking this in connection with that part of the gen- 
eral charge above quoted, and the jury must have 
received the impression that if the carrier trdnsterred 
merchandise in trunks, in its baggage cars, they waived 
the claim that they were not liable for merchandise thus 
checked as baggage, and when they had no knowledge 
of the character of the goods carried by them, and that 
a custom of this kind gave a general license to the pub- 
lic to forward in trunks as baggage jewelry and valuable 
property free of charge, and to hold the carrier liable 
theretor. 

Such a custom, if proven, would not stand the test 
of a legal usage binding the parties. 

The attention of the Court, in relation to the general 
charge, is called to the fact that the petition does not 
set out anything in reference to the custom, or anything 
as to the size, weight or the character of this trunk. It 
simply alleges that the jewelry sued for was “contained 


in what is known and recognized as a sample trunk.” 


The answer has the following allegation: 


“The defendant further admits, that just previous to board- 
ing said train, said McGrew shipped a trunk, but not a large one, 


as baggage, but as to the contents of which the defendants’ agent 
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had no knowledge and supposed the said trunk to contain the 
personal baggage or effects of said McGrew, and defendant de- 
nies that it had any knowledge that said trnnk was one of such 
trunks as are used for samples in the jewelry trade.” 

There was no reply, and the above facts are there 
fore admitted of record, even the last branch of the sen- 
tence, as the petition did not charge that the defendant 
or their agents knew that the trunk was such a trunk as 
was usually or generally used as sample trunks. The al- 
legation is that the watches and jewelry ‘‘ were contain- 
ed in what is known and recognized as sample trunks.’ 

Known and recognized by whom? It is not averred 
that defendant's agents knew, nor does it state any facts 
which show that he ought to know it. 

The case at the time judgment was finally rendered 
depended wholly upon the finding of custom by the jury, 
and a custom not broad enough to meet the case, and 
founded upon insufficient evidence. That this is so, ap 
pears from the fact that the Court charged the jury that 
the defendant would not be liable for the want of ordi- 
nary care, or unless he was guilty of gross neglect.. 
This charge, I think, led the jury to strain the point as 
to gross neglect that they might find a general verdict 
for the plaintiff. The Court set this inding aside, so 
that, as the judgment was rendered, the question of the 
degree of care was not in the case. The judgment must 
therefore rest upon the custom or usage as in special 
finding No. 3, Pr. Aec., p. 21, and in the general charge. 


See /’. Kec., pp. 34, 35. 


As stated before, this custom was not broad enough 
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to meet the case, as it did not include the idea that the 
baggage belonyed to others than the drummer. And 
the evidence of the custom attempted to be proved was 
not of a character that should have been submitted to 
the jury. 1 Duer on Jns., pp. 278, 279. 

The charge of the Court is not altogether clear or 
free from apparent repetition. The judgment, however, 
must have been entered upon the special finding No. 3, 
which does not meet all the features of the case, and 
Was not supported by sufficient evidence, as has been 


stated. 


IV 
EXCEPTIONS TAKEN TO THE ADMISSION OF EVIDENCE 


The following evidence was objected to and excep- 
tions taken to its admission. I present it as throwing 
light upon the custom and the proof of negligence. 

McGrew testifed : 

First. “It was what was known asa jewelers trunk, and 
baggagemen are usually able to judge of its contents from its 
shape and stvle”” /r. Rec., p. 24 

Was this competent? What right had he to give 
an opinion as to what baggage-men could judge ? 


Second a f), *state W hethet or not, upon these trips he. 
fore the loss of the tewelrv the trunk and valise mentioned were 
received and checked as baggage?” 


A. “They were.” Pr. Mec, p. 24. 


How could a previous fraudulent shipment of this 


trunk and valise throw any light upon the matter in con- 
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troversy ? What was said or under what circumstances 
this receiving of the trunk and valise were made on 
former occasions, whether it was represented to be bag 
gage, what it weighed, or what the checking agent 
knevy of it, does not appear. For this testimony see 
Pr. Ree., p. 40. 


Third. @Q. “State whether or not you know any thing 
touchine the custom of the defendant at the time of and before 


the loss by fire as to carrying of trunks of traveling salesmen as 
a 


Al It was their custom to check such trunks as ordinary 


bavoauve Pr. Mec... pp ZA Sl. 


This was objected to because Ist, the custom of 
proving it was not competent in this case ; and 2nd, be- 
cause this witness had not shown that he was qualified 
to testify to such fact. He had only traveled over the 
road three or four single trips, Pr. Aec., pp. 49, 51, and 
had not sufficient knowledge to testify as to the custom 
of the railroad company. 

Abraham G. Schwab was also examined, and this 
question was asked him and the following answer given : 
fourth QO “Where and by whom are most or all of these 


rewelrs sample trunks made. and what similaritv is there be 


' 


‘ | 3 | at : 
tween them, and are thev readilv distinguishable trom othe 


TrunkwKS Used OV Traveling salesmen? 

* Most of them are made by Crouch and Fitzgerald, of 
New York, and have been for several vears: they are generally 
covered with black leather and bound heavily with tron, and 
thev are generally about the same size, or very near the same 
size. ‘IT should think they are readily distinguishable. If I should 


see a jewelry trunk I could tell it at once.” Pr. Rec., p. 24. 


The question before the jury related to the trunk 


destroyed and not to jeweler’s trunks generally. And 
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is this part of the question competent? ‘1 should think 
they are readily distinguishable. // / should see a 
jewelers trunk, I could tell it at once.” Pr. Rec., 52. 
Traveling jewelers skilled in this kind of fraudulent 
shipment of baggage might distinguish such trunks, or 
think he could, whereas a checking agent might not, 


when he was told that it was baggage. 


Fifth. “Are they readily distinguishable from hardware 
traveling trunks?’ 

A. “Iam not quite sure what a hardware trunk looks like. 
1 couldn't tell a hardware trunk if | should see it—that is for sure. 
| don’t know in what shape trunk hardware men generally carry 


their samples, but I do know a jewelry trunk.” Pr. Rec, p 25. 
The question was objected to and the last sentence 
of the answer, to-wit: ‘but | know a jewelry trunk.” 
How could this be competent in proof of custom or any 
thing else. See the evidence, Pr. Hec., p. 55 
This witness iS al sO asked: 


Sixth How familiar are the baggage and train men in the 


employ of the defendant with sample jewelry trunks, and state 


how you know that thev had any knowledge of them, referring 


now on the date of December toth. 1SSo and previously? 


sé F one ! | | j Des - mR ’ 
Al Well, | should think the baggage-master could tell a 
jewelry trunk at once: most baggage-men knew my trunks. and 
; ’ ? 
knew there was jeweir' n them Pr Re D.3&. 


Here he gives his opinion as to a matter of which 
he could have no positive knowledge, and he bases his 
answer “ most baggage-men know my trunks, and knew 
there was jewelry in them” upon opinion only. This 
last statement is evidently but his judgment, and was 
otherwise incompetent. 


This witness was also asked: 


— 


Seventh. @. ‘Please answer the last part of my question,” 
referring to the question last above copied. 

He answered: “The jewelry trunks are generally unusually 
heavy, and the baggage-master who would take hold of them 
would say: ‘Hello, what you got in there, jewelry?’ which I 
couldn't deny if they would ask me that question” Pr. Rec.. 


p. 2 


WI 


Is such evidence competent in a matter as import- 
ant as this? 

This answer shows that the trunk was one of those 
manutactured to deceive the carrier. See Cook's Ev., 
Pr. Rec., p. 84; copied in this brief, p. 47. 

This witness is also asked : 

kighth. Q. “State whether or not your sample trunks 
were received and checked as baggage by the defendant com 
pany when you took them with you?” 


A. ~Talwavs bad them checked as baggage” Pr. Rec. , 


vg 
Pp. 25+, 
The size and weight of his trunks is not given, or 
how much he had in them, and whether he paid. any 
thing or not for their carriage. All that appears is that 
he had them checked as baggage. See, in this regard, 
quotations in this brief on pages 12 to 26. 
The plaintiff examined a discharged brakeman, 
Duff, who was asked the tollowing question and made 
the following answer, to which objections were made 
and exceptions taken to the overruling the objection. 
The plaintiff's counsel asked the witness : 
Ninth. @ “Are these sample trunks easily distinguished ) 
from the ordinary traveling trunks?” 
A. * Yes, sir; I think they are always made a little heavier, 


and you can tell them unless there are some parties traveling that 
made his trunks a little heavier to protect his goods.” Pr. Fec., 


p. 26. 


ae, Be 


The question is not confined to the carrying of jew- 
elry. 

Tenth. The plaintiff asked the following questions 
and received the answers below, to each of which ob- 
jection was made and exceptions taken to the answer. 


9. “Do commercial travelers or drummers frequently or at 
all travel over that line of railway? 

A. Yes. 

QY. Do you know the character of the trunks that are usu- 
ally carried by drummers? 

A. Yes, 1 know the character of them. 

QM. Are they constructed differently from ordinary traveling 
trunks? 

A. Yes, sir. 

. And by reason of their construction you could generally 
distinguish the drummers’ trunks? 

A. Yes, sir; sometimes you could not, but as a general thing 
you could. They got to charging them for extra baggage, and 
then they would use the other kind of trunks to get out of paying 
for the extra baggage and beating the road. As a general thing, 
those that did not get onto that, used the old style.” Pr. Hec., 
pp. 26, 27. 

The first of these questions relates to the general 
character of drummer's trunks. That does not reach or 
meet the case, and there is no evidence that McGrew’s 
trunks was ‘“‘a drummer's trunk.” _ 

As to the second of the questions: Suppose he 
could tell drummer's trunks by their appearance,—that 
does not prove or tend to prove that the defendant's 
agent could do it, not being in the business or its 
secrets, or that checking agents generally could tell 
them by their appearance. His knowledge upon these 
trunks may have been much greater than that of check 


ing agents of railroads generally. 
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He says that they are constructed differently from 
ordinary traveler's trunks, and for that reason he could 
generally distinguish drummer's trunks. 

The plaintiff in error in this case has nothing to do 
with drummer’s trunks generally—the question relates 
to McGrew’s trunk and what was said and done when 
it was checked by the omnibus driver. See Sfecza/ 
Charge asked, this brief, p. 39. 

Now look at the fourth of these questions and ans 
wers: 


sé . } , i} ir : : ~ : } 
He could gexecrad/y distinguish drummers’ trunks, but some 
times he could not, for they got to changing to avoid the paying 
of any extra compensation for baggage.” 


The plaintiff below also examined the baggage. 


master of the train, and asked him this question : 


Eleventh. (. “Have you not been in the habit of carrying 
om every trip or on almost every trip more or less sample trunks? 

lle answered * Yes, sir; plenty of them.” 

This question and answer were objected to gener 
ally and specially, because the testimony did not relate 
to such trunks as the salesmen handling jewelry gener 
ally carried. 

It is to be borne in mind that Madden, the baggage 
master, did not check this baggage. See AlcGrew' 's 

we, £V. Ret, PD. 46. | 

[am inclined to the belief that the man who has 
charge of the baggage on board the train does not gen- 
erally check the baggage. We know he does not in all 


cases, as there are many cases where the baggage is 


checked at the hotels or houses of the passengers. | 


= ee 


I have gone over these exceptions to the evidence 
to show the character of the evidence by which the 
plaintiff, at the trial, endeavored to prove a custom and 
gross neglect. 

It shows the general character of the evidence, and 
how wanting it is in all the elements to prove a valid 
legal custom which could control the rights of the plain- 
tiff in error, or which could prove gross neglect. It 
shows the dangerous nature of the custom and the un- 
reasonableness of holding the carrier liable for such 


valuable goods without any compensation. 


CONCLUSION 


This case is one of great interest and importance to 
shippers and carriers in the present condition of the 
authorities. The amount involved is considerable, be- 
ing with the costs over $8,000, but is small when com- 
pared with daily shipments of goods of this character. 
If the rule contended for by the detendant in error is to 
prevail, the amount of valuable goods of this kind packed 
in sample or drummers’ trunks of which the carrier has 
no knowledge will greatly increase, and the business of 
CXPress carriers greatly decrease, the responsibility 
thereof being thrown upon the carrier without compen- 
sation. It is believed that the principles declared by 
the Circuit Court are inconsistent with the well settled 
rules of law relating to common carriers, and that the 
attempt to control this case by custom was in direct dis 


regard of the rules relating to the proof of usage in such 
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a case, and that the evidence of custom was too loose 
and uncertain to be submitted to a jury. 

Certainly it is unreasonable to impose upon the car- 
rier a tiability to this extent of which he has no knowl- 
edge when his contract with the passenger is made, or 
to permit a practice of the subordinate agents of car- 
riers to impose such risks upon them without any com- 
pensation therefor. Such a usage if proven could not 
stand. It is unreasonable and inconsistent with the well 
and long established rules of law. And it was not 
proven with the necessary requisites required by the 
rules of evidence relating to the proof of usage. 

[t would necessarily in every case lead to an inquiry 
as to the contents of trunks, which would cause disputes 
between passenger and carrier, and be dangerous to 
both of them. See cases cited on pp. 12 to 21 of this 
brief. 

‘It would lead to gross frauds upon the carrier. 

The public at large is interested in this question, for 
in the end they must pay for such shipments an increased 
price for the carriage of their merchandise and for their 
passage tickets. 

The rules of law relating to carriers are very strin- 
gent. They place a heavy liability upon them, and 
many attempts have been made to modify them as 
unnecessary at this time. The writer of this brief be- 
lieves that the same stringent liability*is as necessary 


now as it was in 1703, when Ch. J. Holt decided Coggs 


v. Bernard. 


ep ain 


While the law imposes this great liability upon the 
carrier, it at the same time gives him fair play. It gives 
him compensation for his liability; it gives him knowl- 
edge of what his liability is; it protects him against 
fraud and imposition such as was practiced upon the 
plaintiff in error in this case, by presenting the trunk 
in question as the passenger's baggage. (See cases 
quoted from on pages 12 to 26 of this brief.) It throws 
the risk upon the passenger who shipped such property 
as his personal baggage, or requires him to declare what 
it is and to pay a proper compensation for the increased 
liability of carrying such property. 

As is stated by Ch. J. Erle in Ca4tdl v. L. & N. 
W. Ratlway Co. (this brief, p. 20.): 

“It would be a most pernicious rule, to bold, that if a pack- 
age which from its appearance is [-kely to contain merchandise, 
is brought to a railway by a passenger, the company's servants 
are bound to inquire whether it consists of what is ordinarily 
understood as personal luggage or merchandise at the peril of 
being held liable for loss, if loss occurred.,’ 

It is easy to see that a passenger might not desire 
to inform the checking agent or baggage-master of the 
contents of his trunk, and that such an inquiry might 
not only lead to distrust and even to quarrel between 
them, but be dangerous to the property of the passen- 
yer. It is not best that a checking agent or a baggage 
master should know what the trunks of passengers in 
their charge contain. 

The injustice, unfairness and illegality of the rule 
declared by the Circuit Court has been seen and declar- 


e 
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ed by many distinguished judges in this country and in 
England, as the authorities cited show. 

It is because of the importance of the questions 
involved in this case to the carrier and the traveling 
public, and the position of the cases bearing upon it, 
that I have been led to present the question and the 
authorities so tully. [I have not cited all that favor the 
plaintiff in error, as that would make this brief too long, 
but those which | have cited and quoted from are from 
the highest and most reliable tribunals of this country 
and of England. 

They apply directly to the questions now involved 
in this case, and are worthy to be followed by this 


(Court. 


All of which ts respectfully submitted. 
1. DS. LANCOLN. 


O/ Counsel for the Plaintifi tn Frror 


Supreme Court of the Huited States, 


OCTOBER TERM, 1888. 


The Louisville, Cincinnati and Lexington 


Railway Company, 
No. 111. PLAINTIFF IN ERROR, 


Vs. 


The Switzerland Marine Insurance Co., 
De&FENDANT IN ERROR. 


>. 


Error to the Circuit Court of the United States for the 


Southern District of Ohic, Weatern Division. 


REPLY. 

I have this 1st of December, in the afternoon, first 
seen the brief of the defendant in error. 

He refers to several cases which were not referred 
to by me in my brief. When carefully examined, I do 
not think they meet the case. Among them its the case 
of Waldron v. The C. & N. W. R. R. ©., 1 Dakota, 
357 and 362. | 

This was a case where the plaintiff purchased tickets 
for himself, his son and two daughters, to be carried 
from Belle Plain to Missouri Valley Junction. He pre- 
sented, as his baggage, three trunks and two small 
boxes, one of which contained a few family photographs 


and some other articles, was of rough board, and 
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had nothing to which a check could be attached, and 


this trunk, while received as baggage, was not checked, 
but was finally placed in the baggage car. The check- 
ing agent was informed of the contents of the box and 
had one of the photographs given him. Among other 
things, showing that this case does not make one against 
the plaintiff in error, the Court finds: 


‘* Between the placesfnamed, the company was. at the time, 
a common carrier over its road, not merely of passengers and 
their baggage, but also of articles of freight to be transported in 
its baggage cars, when such articles were accompanied by a pas- 
senger. And such passenger was chargeable with additional 
compensation whenever demanded of him. In this case the 
agent of the company, before accepting the box, made no sugges- 
tion or demand of that nature.” 1 Dakota, 357 and 3558. 


This shows that goods are sometimes carried in the 
baggage car, the party owning them being a passenger. 
They are, nevertheless, carried not as baggage but as 
freight. 

Again the Court say : 


“A rough pine box, such as is used for merchandise, was 
ae) 

presented for transportation and exposed to the view of the 
proper agent, it was of small dimensions, and of a kind rarely, 
if ever, used for packing wearing apparel. If it was not properls 
baggage it was a package of freight to gu with the passengers. 
The property in the box was evidently not so packed as to 
assume the outward appearance ot ordinary baggage, or so as to 
deceive or conceal.” 1 Dakota, 358. 

Again : 

“There was no allegation or pretence that the plaintiff was 
endeavoring to practice a fraud on the company. He made no 
misrepresentations. and was not asked as to the contents or value. 
The box contained neither merchandise nor samples of merchan- 
dise; neither money nor jewelry, nor other valuables.” 1 Dakota, 


301 and 302. 
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Finally, the Court say: 


“With the box, the same evening, opened and its contents 
made known, and with a full right still to demand and exact 
freightage, if it was not strictly baggage; with the agent actually 
receiving a photograph of one of the plaintiff's daughters, as a 
gift from a person known not to be the owner, but who was de- 
sirous to obtain possession of the property; with all this, the com- 
pany saw fit to deliver it to a wrongful claimant, and wound up 
the transaction by checking it for him, as baggage, to State 
Center.” 1 Dakota, 362. : 


There is clearly nothing in this case which can favor 
the contention of the defendant in error. 

Nor does the case of Hle//man v. Holladay, help the - 
defendant in error. It is on the contrary when care- 
fully examined a case for the plaintiff in error. 


“The defendant was the proprietor of a line of stages and of 
a treasure express, running from Great Salt Lake in Utah via 
Denver in Colorado, to Omaha in Nebraska. Cahn teok pas- 
sage at Salt Lake for Omaha, and paid the usual fare, being #500; 
and having a quantity of gold dust, the defendant undertook to 
carry that for $5 per $1,000 extra, which said Cahn then and 
there paid. Near Fort Bridger this gold dust was lost off the 
coach, by reason of the unskillful driving of the coach by the de- 
fendant’s driver, who became intoxicated; and also because the 
gold dust was placed in the boot of the coach and not there 
properly secured.” 1 Woolworth's Ct. C. R., 366. 


The defendant here was not only a carrier of pas- 
sengers and their baggage but of valuables of this kind 
for hire. 

Further on the case shows that Cahn, the partner of 
the plaintiff, 


“Introduced the gold dust in to the coach surreptitiously, 
and paid for it as extra baggage, without informing the defend- 
ant’s agents, and without their knowing that it was valuable; that 
Cahn placed his baggage in the boot of the coach, and gave to 
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the driver the liquor by which he was intoxicated” 1 Woo/- 


worth. 367. 
The plaintiff afterward introduced evidence tending 
to show that the superintendent was afterward told. that 


it was gold dust, and he placed it in a carpet-bag in 


presence of the superintendent of the road, and the 
driver placed it in the boot. 

The defendant introduced evidence tending strongly 

g gry 


to show 

“That the gold dust was surreptitiously and fraudulently 
introduced into the coach by Cahn at Salt Lake: that his agents 
neither there nor at Millersville knew his baggage contained 
articles of such value; and that he or his companions, with his 
assent and even encouragement, gave to the ‘driver the liquor 
which he drank; and that he placed the carpet sack in the boot 
of the coach, or caused the driver to place it there, without 


knowing its contents.” 1 Woolworth, 30S 

The Court was asked to make a certain charge, 
which it refused, because it ignored certain evidence be- 
fore the jury. The Court say: 


“The testimony which I refer to as not taken account of in 
the request is, that of the plaintiff tending to show that when 
the payment was made as for extra baggage. the defendant's 
agents knew that the carpet sack contained gold dust, and know- 
ing that fact. charged tor it only the rates usual for extra bageage 

‘l agree with the defendant's counsel that if Cahn intro 


duced the gold into the coach secretly at Salt Lake. and 


attempted to get it carried for nothing, he was guilty of a gross 


fraud It that were the whole of the case. he could not recove) 


here : | Woolworth, 309 
In this case the Court do say: 


“If the carrier knew that the carpet sack contained the 
gold, and took not the usual rates chargeable for gold, but onl 


such as were chargeable for ordinary extra baggage, then he was 


to aa 


not defrauded.” 1 Woolworth, 370. 


ee 


That shipment was finally: made, not by a driver of 
the coach, or a subordinate agent, but by the superin- 
tendent of the stage company. The last quotation, as 
applicable to such a case, is probably true; whether it 
can be made general, and apply to all cases, is a very 
different question, which it is not important here to de- 
termine. Ihe case at bar shows a shipment of the trunk 


gage, and the jury found that 


o 
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as ordinary ba 
“The checking agent when he checked the trunk had no 
notice that it contained jewelry. or property other than the per- 


sonal baggage of McGrew.” /’r. Rec., p. 6. 

The trunk, also, was a medium sized trunk. Pr. Aec., 
p. 42. 

In Hager v. Ratlroad Co., 63 Wis., 100, one Dilg, 
the traveling agent of the plaintiff, applied to defendant 
to have his trunks, containing samples of goods sold by 
him for plaintiff, checked in the usual and ordinary way 
in which baggage is checked for transfer, which was 
done, The trunks weighed more than the amount of 
baggage allowed the passenger free of charge, which 
excess he was to pay at the end of the trip. The trunks 
were safely taken to the end of the trip and there placed 
in the baggage-room of the defendants. Having carried 
the trunks to the end of the journey and placed them in 
the baggage-room, the carrier was held to have per- 
formed the contract and not to be liable for loss by fire. 
As the defendants had notice of the contents of the 
trunks, and checked them as baggage, the Court say 


that it would be estopped from denying that they were 
‘ yt 


‘ 
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baggage. Extra compensation was due and payable in 
that case. 

The case of Prister v. Central Pacific R. R. Co., 70 
Cal., is referred to. That case is favorable to the plain- 
tiff in error. The plaintiff there sued the railroad com- 
pany for $50,000 for refusing to permit him, with his 
three assistants, as passengers, all having passenger — 
tickets, to ride upon their passenger trains, or any of 
the cars, with their satchels, containing $91,952 of gold 
dust in their possesslon and under their control, and 
requiring as a condition to their going upon the train 
with them, that they ship them through Wells, Fargo 
& Co., which they did at an expense of $68.95. The 
railroad company had a contract with Wells, Fargo & 
Company, entitling the latter company to receive and 
carry all such express goods. The plaintiff proposed to 
go with his assistants in the baggage car or any other 


car of the train with his satchels, and pay the defendant 
any charges which might be exacted for the transporta- 


tion of them. This was refused. The Court say: 


“He purchased four first-class passenger tickets from San 
Jose to Sacramento, which entitled him and his three employes 
to transportation in the first-class passenger coaches of defendant 
between the points indicated, and gave to them a right to have 
their luggage, not exceeding one hundred pounds to each per- 
son, transported at the same time free of charge. 

be It gave to them no right to travel in a baggage, express or 
freight car, but in the regular passenger car or cars of the 
defendant, and the contract gave to them no right to transport, 
either in their own charge or that of the defendant, any mer- 


chandise, or property not included in the term “luggage.” 70 


Cal., 174. 


~ 
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Further on the Court say : 


“The fact that for ten years the defendant had permitted the 
county treasurers of Santa Clara County to carry with them 
upon its passenger trains the money which they were by law 
required to pay over to the state treasurer, neither enlarged nor 
abridged the contract between it and plaintiff.” 70 Cad., 175. 

This shows that custom does not control such a law. 

Still further on the Court say : 


“ Railroad companies are not bound as carriers of property 
to receive and carry money, gold or silver bullion, bonds, bank 
notes. jewelry, valuable papers, or other property not appro- 
priate to the mode of transportation in vogue by such companies.” 


70 Ca/, 180. 

The above is still more forcibly expressed in the 
Southern Ex. Co. v. Nashville Ry. Co., 20 Am. Law 
Reg., 590. 

The fact is the business of carrying jewelry and such 
valuable articles as were in McGrew’s trunk is the busi- 
ness of express companies who receive greater compen- 
sation than railroad companies for the carriage of ordi- 
nary freiyht or mere baggage, and the responsibility of 
it cannot be forced upon railroad companies without 
compensation, by a usage such as was attempted to be 
proved in this case. 

The case of Lake Shore and Michigan Railroad Co. 
v. Foster, 104 Ind., 293, can have no unfavorable effect 
-upon the case of the plaintiff in error. The articles for 
which suit was brought in that case were shipped in a 
small trunk, were few in number and small in value, 
and were baggage pure and simple. The authority of 


the baggagemen was not in that regard extended be- 


ies 


yond its ordinary scope. The liability of the carrier 
was not enlarged by the shipment of goods not author- 
ized to be sent as baggage. 

There are some remarks as to the effect of a demur- 
rer to the evidence in that case and the condition on 
which it was held to apply, but they can have no place 


in this discussion. as ours is not a demurrer to the evi- 
dence, and the rule which we invoke has a broader 


scope. 

There are many other cases referred to by the 
learned counsel for the defendant in error, but when 
examined there will be found no case that meets the 
one before the Court in all its essential facts. Some of 
them here and there have expressions seeming to aid 
him, but when carefully scanned they will be seen to be 
as much in favor of the plaintiff in error as the defend- 
ant in error. Many of them refer to the carrying of 
mere baggage; others as to what might be debatable 
as the tent and poles of a surveying party: Some of 
them are cases where the contract was in reality not 
one for the carriage of baggage, but for the carriage of 
freight for compensation; others are cases where the 
doctrine of estoppel would justly apply, and where that 
doctrine was in fact applied. There are many very 
debatable or exceptional cases. It would, in fact, be an 
exceedingly difficult thing to classify them. Many of 
them ought to be swept out of the way as inconsistent 


with a fair business transaction, and a practical fraud 


upon the carrier. The public is no doubt interested in- 


sei Oihaita 


sustaining the stringent rules relating to common car- 
riers. At the same time the public is equally interested 
that the carrier be treated fairly and honestly in such 
transactions, and that no large amount of property be 
carried without compensation; that no extended and 
unfair responsibility be put upon him. The carrier to 
serve the public faithfully must receive due compensa- 
tion and a fair profit, The honest public that ships its 
goods has to pay for the dishonest persons who endeavor 
to impose heavy liability of the kind embraced in the 
c+se in hand without compensation. 

In view of the many cases decided, it is time for 
this Court to adopt some honest rule that, while sus- 
taining the stringent doctrine relating to common 
carries, will, at the same time, give them the protection 
under which alone they can faithfully serve the public ; 
a rule that will secure to them a reasonable compen- 
sation and discountenance trickery and fraud. 

The question involved in this case, as I have stated, 
has received a decision favorable to the plaintiff in error 
a number of times in this country and in England, as 
the cases cited in my brief show. But no case precisely 
in point can be found that meets the case sought to be 
made by the defendant in error. The case in hand ts 
simply this: The trunk of McGrew was a medium 
sized trunk. fr. Rec. p. 42. It could not have 
weighed over 150 pounds, as he was not charged any- 
thing for extra baggage. It was shipped as McGrew's 


baggage, and so checked. The party checking it did 


not know the contents. /’r. Nec. pp. 21.45. McGrew 


had no interest in the trunk or jewelry contained tn it 
Pr. Rec.. p 49. He never made any claim for the loss 
of it, as he had no interest in it. Pr. Rec., p. 48. 

lle was personally interested in the contract he 
made, inasmuch as his transportation to Louisville, the 
security of his person during the trip and that of his 
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and ciothing were His own and he was paid tor their 
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loss by the ratlroad company Pr, Rec. Dp. &O 


Now, can it be that there were two contracts invol\ 
ed in the pur hase of the passenvcer ticket by MeGrew 
aume (1) ¢ in rAVOr O| , INISC HE, 1 whi I) Anke I), Lambert A 
(.. had no interest, that for his personal sat ty and the 
safety of his effects, and another in favor of Aiken, 
Lambert & Co., for the trunk and jewelry in question ? 
If so, why could he not have carried jewelry for others 
in his trunk, as is stated in the brief, page 43 ? 

| insist that no case of that kind can be found. and 
that a responsibility can not be raised trom the pretend- 
ed custom of drummers in shipping their trunks free. 
But I have said in the brief all I desire to say upon this 
point, and only write this as a reply to the brief of de- 
fendants in error. 

| raise no question as to some of the points present- 


ed by the learned counsel. 


Respectfully submitted. 
ie I). LLIN: OLN, 


O/ Counsel. 
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SUPREME COURT OF THE 
UNITED STATES. 


! The Louisville, Cincinnati & Lexington 
Railway Co., 
PLAINTIFF IN ERROR, 
— against — 


The Switzerland Marine Insurance Co., 
DEFENDANT IN ERROR. 
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Brief for Defendant in Error. 


The action below was brought to recover a claim for 
lost baggage. The petition alleges that on the 10th day of 
December, 1880, one C. G. Megrue, who was a traveling 
agent for the firm of Aiken, Lambert & Co. of New York 
City, became a passenger on one of the trains of the defend- 
ant. bound for Louisville; that he purchased a first-class 
ticket and that he had checked by the defendant as his 


baggage a certain trunk belonging to Aiken. Lambert & Co.., 


containing jewelry samples of the value of about $6,000; 


that said trunk and also a valise containing his personal 


bagvage 


and other samples were received by the defendant 


us baggage on the said train and that the defendant under- 
look to curry them salely to the City of Louisville. but that 
through the negligence of the defendant, the bi: SLage Car 
and its contents, including the trunk and valise above speci 
fied, were consumed by fire. The plaintiff below was an 
insurer of said property under a policy which subrogated i 
to the rights of the insured and required the assignment of 
such claims. The claim in suit: was assigned actually to the 
Insurance Company. : 

The answer Was that the defendant received the trunk 
and valise, supposing them to be the personal baggage of the 
said C. G. Megrue and without anv knowledge that thev con- 
tained merchandise. It admits that the said Megrue became 
a passenger as alleged, and that it, sani defendant, was a 
common carrier and that the trunk and valise were checked 
as baggage, but denies every other allegation of the petition, 
and, among other things, the negligence charged. 

The case was removed to the Federal Ceurt from the 
Superior Court of Cincinnati. After the case was removed 
to the United States Circuit Court, a motion was made to 
transfer the cause to the equily calendar, on the vround that 
the plaintiff’s tithe was equitable. The motion was granted, 
(See pause Is ol the tecord, ) But allterwards, upon appli- 
cation olf counsel, it was re-transferred to the law docket 
where it came on for hearing before a jury. The jury reti- 
dered a general verdict in favor of plaintiff, which is found 
“il pare 20 ot the printed record, and a special verdict, found 
“ul page ~lo in answer to certain questions put to them by 
the Court, Which were as follows: 


v. | What was the value of the contents of the 


trunk destroved, afler deducting salvage / A. $4,955.63. 


Y. 2. Did the checking agent have notice when he 
checked the trunk that it contained jewelry or property 
other than the personal baggage of Megrue ? A. No. 

If vea, was that notice conveyed by the appearance of 
the trunk or was it by any statement made to said agent’ 
State which. 

Which was not answered as it became immaterial in 
view of the previous answer. 

VY. 3. Atthe time of the checking of said trunk, and 
prior thereto, was it the custom of the defendant to earry as 
baggage and without extra charge excepting on account ol 
extra weight, drummers’ trunks containing merchandise, 
knowing that they were drummers’ trunks and that they 


contained merchandise / &: 2a 
VY. 4. Was the loss of said trunk occasioned by the 
Yross negligence of the defendant ? A. Yes, 


V. 5. Did the defendant exercise ordinary care as to 
the trunk which with its contents was lost’ That is, such 
care as a prudent man would exercise in like circumstances 
with reference to his own property ¢ A. No. 

And afterwards the defendant filed a motion for a new 
trial, found at pare 22 of the Reeord, for certain reasons 
therein specified, the fifth ground of which was, “ There is 
not sufficient evidence to sustain the third, fourth and fifth 
findings, as to each of which the defendant moves to set 
them aside.” The case came on upon the motion, which the 
Court overruled and rendered judgment upon the general 
verdict but set aside the fourth special finding. 

The cause is now here on the bill of exceptions setting 
out all the evidence and a writ of error. The assignment of 
errors, found at page 117 of the Record, is as follows: 

1. The Court erred in setting aside the entry transfer 
ring the case to the ehanecerv docket and compelling the 


defendant to try the case before a jury 


2. That the Court erred in permitting evidence to go 
before the jury, objected to by the plaintiff in error, then 
defendant. ; 

3. That the Court erred in excluding evidence offered 
by the plaintiff in error, then defendant, which was offered 
by the plaintiff. 

4. That the Court erred in its general charge to the 
jurv in the matters excepted to by the plaintiff in error, 
then defendant. | 

5. That the Court erred in refusing to charge the jury 
as requested by the plaintiff in error, then defendant. 

6. That the Court erred in entering judgment upon the 
verdict and special findings against the plaintiff in’ error, 
then defendant. 

7. That there are other errors in the proceedings and 
judgment of said Court in said cause prejudicial to the rights 


of the plaintiff in error. 
ARGUMENT. 


The first assignment of error is, “that the Court erred 
in setting aside the entry transferring the cause to the chan 
cery docket and compelling the defendant to trv the case 
before a jury.” 

The argument that the case was a chancery case is 
erounded on the claim that the title of the plaintiff was 
equitable, viz., by subrogation. This might be disposed of 
by the allegation of the petition that in pursuance of an 
express clause in the policy that upon payment of a loss the 
insured should assign the claim to thecompany. Thisis not 


nb assizgniment in equity through the doctrine of subrogation. 


but an actual assignment. It was alleged, in the petition 
that this assignment had been made, which was admitted, 
see printed record, page 27. In our view of the matter it is 
immaterial whether it was claimed by actual assignment or 
simply by subrogation 

Section 4993, of the Revised Statutes of the State of 
Ohio, provides that every suit shall be brought by the real 
party in interest. It is said, in the case of W Aitman et al. 
vs. Keith et al.. 18 O. S., 134. at page 142, speaking of this 
provision : 

+ The general rule of the code, established by section 
25.is that -every action must be prosecuted in the name ot 
the real party in interest,” and the only exceptions to that 
rule are to be found in section 27; and none of them relate 
to the case of assignments. But section 26 provides that - in 
the case of an assignment of a thing in action the action by 
the assignee shall be without prejudice,’ etc.. clearly imply 
ing that the action is to be brought by the assignee. Where 
at common law. an assignment of a chose in action would 
pass only the equitable title, it is the policy of the code to 
vest in the assignee the legal title, and consequent right of 
action in his own name.” 


See also Masury vs. Southworth. 9 O. 8., 340. 

In the case of Thompson vs. The Railroad Companies, 
which came from the same Circuit Court, in 6 Wallace, at 
page 138, it is said in relation to a similar claim: 


+ But there was no necessity fora change from law to 
equity after the suit was transferred. 

~The Railroad Companies mistook the course of pro 
ceeding in courts of the United States in actions at law, in 
suits brought up from State Courts. In this case, as the 
action was a purely legal one, if they could have maintained 
it in their names in the State Court, they had an equal 
right to maintain it in their names when it arrived in the 
Federal Court. 

+ In actions at law the Courts of the United States may 
proceed according to the forms of practice in the State 
Courts. and in such actions they administer the rules ot 


evidence as they find them administered in the State Courts. 
There was, therefore, no difficulty. whatever in the plaintiffs 
in the State Court remaining plaintiffs on the record, and 
prosecuting their suit in the same manner they were 
snthorized to prosecute it by the laws of the State. If. in 
Ohio, the drafts could lave been received in evidence ina 
State Court. in a suit brought by the Railroad Companies 
sgainst Thompson, then. on the transfer of the suit to the 
Federal Court. and trial had there. they would have been 
equally receivable in evidence. The law of Ohio directs 
that all suits shall be brought in the name of the real party 
in interest. This constitutes a title to sue. when the suit is 
brought in the State Court. in conformity with it; and in all 
causes transferred from the State to the Federal Court, under 
the 12th section of the Judiciary Act. September 24, 1789. 
Chap. 20, this title will be recognized and preserved ; and 
when a declaration is required by the rules of the Circuit 
Court. it may be filed in the name of the party who was 
the plaintiff in the State Court.” 


In this ease drafts had been drawn bv the Railroad 
Companies upon one Thompson payable to the order of one 
Robinson. Upon Thompson's failing to accept or pay them, 
they were handed back to the Railroad Companies, without 
Robinson’s endorsement, apparently, and instead of suing 
upon them as the real party in interest, a bill in chancery 
was filed. This Court acceded to the proposition that the 
remedy Was complete at law. and that the bill should have 


been dismissed, and the deeree was accordingly so entered. 


In Hayward vs. Andrews, 106 U.S., 672. and New York 
Guaranty Company vs. Memphis Water Co.. 107 U. 8., 205, 
ijt is said. in the first case. that the assignee of a chose in 
action cannot proceed in equity to enforee for his own use 
the legal right of his assignor, merely upon the ground that 
he cannot maintain an action at law in his own name; and, 
in the second ease, that an assignee of a chose in action or 


wn other cestur qui frust cunnot, merely hecause his lnter- 


ot 


est is an equitable one, proceed Ina court of equity for the 
recovery of the demand, and, secondly, that the courts of 
the United States especially, in view of the act of Congress 
declaring that suits in equity shali not be sustained where 
plain, adequate and complete remedy may be had at law, 


should enforee this rule. 


Under these decisions the plaintiff! below would have 
had no right whatever to come into a court of equity. Its 
remedy under the common law would have been simply to 
enforce its rights through the use of the name of the 
assignor, and under the Ohio Statutes its only remedy would 
be to sue In itsown name under the provision of the Revised 
Statutes above specified; for the object of that provision 
Was to prevent suits in the name of nominal plaintiffs. It 
creates a legal title to sue. according to the 18th O.S.., 
supra, Which would be recognized and enforced by this 


Court according to the case in 6 Wall. 


The second assignment of error related to certain evi- 
dence offered by the plaintiff below objected to by the defend- 
ant, Which objections are contained in the bill of exceptions, 
commencing at page 23 and ending on page 27. The objec 
of this evidence was to show that the sample trunks of 
jewelrv salesmen were of peculiar construction and build. 
and so peculiar that their character and contents were dis- 
cernible at once by anvbody called upon to handle them. 
The object of this class of festimony Was to show notice to 
the Railroad Company of the general character of the con- 
tents of the trunk. 


The second class of testimony objected to was the testi- 
monv of the witnesses Megrne. Schwab. Griswold and 


Duff. tending to show the custom, extending over vears, to 


carry drummers’ trunks as baggage without extra charge ex 
cept for over-weight. 

The third assignment is that the Court erred in exclud- 
ing evidence offered by plaintiff in error. 

The fourth was that the court erred in refusing to charge 
the jury that upon the evidence the plaintiff could not 
recover. The fifth and sixth related to alleged errors in 
declining to give special charges and in the general charge 
of the court to the jury. These special charges were 
grounded upon the theory that upon all the evidence and 
the law, the plaintiff had no right to recover; first, because 
Megrue had no interest in the goods, second. that the Rail- 
road Company and its checking agent had no knowledge ot 
the contents of the trunk. There were various other charges 
touching the standard by which knowledge of the defendant's 
agents should be gauged; the effect of the presence of an 
express messenger of the Adams Express Company. over 
which, as is alleged. the defendant below had no control, the 
negligence of the defendant. the authority’ of the checking 
agent. the burden of proof and the definition of gross neg 
ligence. 

These objections to the testimony as well asthe except. 
lions to the refusal of the court to charge as requested, and 
also the objections to the general charge. will best be dis 
posed of together by a discussion of the general rules of law 


covering the rights of the parties under the circumstances. 


In its general charge. the court substantially told the 
jury that the fact that Megrue was in charge of the trunk 
and that it was being earried as his baggage was not conclu 
sive of the right to sue. It defined the obligations of a 


common carrier of baggage under its contract stipulation 


oe 


with the passenger. It charged upon the subject of notice 
'o the common carrier and measured the duties of the 
defendant by the following standard: that as a general rule 
the obligation of a common carrier was to carry the personal 
baggage. onlv, of the passenger. The court, at page 32 of 
the Record, uses the following language, summing up in a 
veneral wav all of the law of the case as given to the jury 
by the court: 

~ These articles were not baggage. and the defendant 1s 
not liable for their loss until it is established, by a pre 
ponderance of the evidence in this case, that the defendant 
received and checked the trunk having been informed what 
its contents were, or, second, knew or is presumed to have 
known from the circumstances that the contents of the trunk 
were merchandise or, third, that it was the established custom 
or usage of the defendant to receive and transport as 
baggage trunks containing merchandise or unless the trunk 
Wiis lost by the “Toss negligence ot the defendant.” 


This baggage was checked from the Burnet House. In 
the testimony of Megrue, at page 46, is this testimony : 


VY. Was there anything in the appearance of that trunk 
to indicate its use and contents to anvone not a traveling 
agent for a jewelry house or otherwise connected with the 


jewelry trade / A. It was what is Known as a Jewelry 


— oe 


trunk and baggage men are usually able to judge of the con 
tents from its shape and style. 

VY. How do you know, that baggage men are usually 
able to judge of its contents from its shape and style / 
A. Ihave trequentivy had baggage men tell me the con 
tents of mv trunk, net knowing what line of goods I was 
traveling for. 


And at page 45. the same witness: 


(). Please state how frequently you traveled over the 
defendant’s railroad between Cincinnati and Louisville 
previous to the loss of vour trunk and valise of Jewelry as 
deseribed in your origin | deposition ¢ A. Probably 
three or four times 


omuime 1() au 


VY. State whether or not they were business trips, and 
Whether or not vou had the trunk and valise of jewelr\ 
along with vou on these occasions. A. Thev were, and 
I had niyv bugeage With me. L had hav trunk and valise 
with me. 

Y. Do vou mean the trunk and valise full of Jewelry 
that were atlerwards lost / A. L do. 

U/. About how home before ther loss were these trips 
made ¢ A. From sixty to ninety davs before. 

YY. State whether or not upon these trips, before the 
loss of the jewelry, the trunk and valise mentioned were 
received and checked as baggage. ‘a. Thev were. 

Y. State Whether or not vou know anvihing touching 
the custom of the defendant. at the time of and betore that 
loss by fire, as to the carrving of trunks of traveling sales 
men as bagvave. -, it was their custom to check suel 
trunks as ordinary baggage. 

V/. Hlow about charging therefor ¢ A. Baggage to 
the exeess of one hundred and fifty pounds Was charged 
eXtra lol 


And on page 49 he savs that during three or four trips 
that he speaks ol. liis buggage Was checked trom the depot 
baggage room, and on page ol, upon tis re-eXamination, 
this question was put to him: 


* On these trips did vou ever notice in’ the baggage car 
or being: received by the baggage master trunks of other 
traveling <nlesmen iis bavenave / A | have. 


Schwab. unother Wiltess commencing on page 5Y. vives 
this testimony : 


VY. State whether or not previous to the lOth dav of 
December ISSO. vou were in the habit of traveling over thi 
road of the defendant company; if so. how long had vou 
heel traveling: how lrequent Were Vour trips ana were Vo 
in the habit of taking sample jewelry trunks with vou 
A. Yes. sir: Ttraveled over it at those times and previou- 
tothat at an average ol one Iripy mkwards and forwards tn 
“IXUV davs at least. from ISvO on. I always when | traveled 
had my trunk with me. Sometnmes [ made trips on private 
DiWslless., | mav have made a irlp (>t) private business, boant 
‘not over once in five Vears, over thal rowed 


amas |) aaa 


He then describes the jewelry sample trunks and tells 


how they were made. and on page 53, that they are readil\ 


distinguishable from other ordinary sample trunks. And 
thereupon the following questions were asked him: 


VY. How near that time did vou pass over this road 
with vour trunk—vour jewelry-sample trunk ? A. Prob 
ably Within Iwo or tour weeks, 

VY. How familiar were the baggage and trainmen in 
the employ of the defendant with sample jewelry trunks. 
and state how vou know that thev had anv knowledge of 
them. referring now to the date ofl December 10th. 1880. 


and previously 7 A Well. I should think the baggage. 
master could tell a jewelry trunk at once. Most baggage 


Inasters knew mv trunks and Knew there was jewelry in 
them. 

VY. Please answer the last part of my question. A. 
The jewelry trunks are generally unusually heavy, and the 
bageage-master who would take hold of them would say. 
* Hello. what vou got in there—jewelry ?” Which I couldn't 
deny. if they would ask’ me that question. 

Y. State whether or not vour sample trunks were 
received and checked as baggage bv the detendant Co. 
ilwavs when vou'took them with vou A. lalways had 
them checked as baggage. 

VY. What was their custom when they weighed over a 
hundred and fiftv pounds ¢ A. They charged for over 
weight. perhaps 25 or 50 ets. a hundred pounds, according to 
the distance. 

Vv. How long had ine defendant. to your knowledge. 
been receiving, checking. and carrving as baggage, for youn 
self and others, jewelr sample trunks ¢ A. Ever since 
[ have been traveling. I cannot answer for others. I always 
had my trunk checked ever since I have been traveling. 

VY. Have vou never seen other traveling salesmen hav 
bhige jewelryv-sample trunks checked as baggage bv defend 
ants road. and over what time has your observation 
extended as to others? A. I have always met other 
jewelry travelers when I have traveled, or very often met 
them. on the same road. and noticed that they had their 
trunks checked the same as I did. My observation has ex- 
tended over fourteen years. 
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And on page 55 he savs they would not hesitate to 
check it. no matter what the shape of the trunk was. unless 
it Was over-weilght: and on re-eXamination, this question 
Was pul: 
| 
UV. Do you mean © say that your only knowledge that 
other salesmen had jewelry trunks checked as baggage was 
derived from a COMparison of notes with them. or did Vou 
see it done in Inanyv instances ¢ A. In a great many 
instances [I saw it done and was right there when the bag 


rave Wis checked. 
(on re-cross-eXamination, this question was put: 


(. But vou don’t Know what they had in those trunks. 
of yvour own knowledge A. Certainly | do. 

(). And it is those instances only when vou stopped at 
the same hotel and sold to the same customers that vou 
know that they had Jewelry in their trunks / A. Those 
are not the only instances. When I would meet a jewelry 
traveler whom | knew personally it) would make no diffe) p 
ence if he would stop al the Galt House, in Louisville. and Y 
| at the Louisville Hotel. when we came to the depot w 
both had jewelry trunks beyond a doubt in my mind. 

VY. But vou could not tell that that friend had jewelry 
in his trunk unless vou saw him = pack it up, could you / 
A. No, sir: he might have sold his eoods out and filled it 
with bricks. 

Duti. ul pace 64. in deseribing the baugvage that Wiis if 
the car that night, savs: 

~*~] think there were two or three lam pretty certain 

clothing trunks—sample trunks; two or three sample 
trunks.” 

YQ. What do you mean by sample trunks’ A. They 
are an extra heavy trunk that traveling men have to protec! 
their woods ana keeping them from rettiny broke ana rough 

_ eel 
treatment. ’ 

V. Are these sample trunks easily distinguishable from 
the ordinary traveling trunks ¢ A. Yes. sir; I think they 
are alwaves made a little heavier. and vou can tel] them. 
unless there are some parties traveling that has made his 
trunks a lithe heavier to protect lis goods 


_ ——- 


Gsriswold. at pace 72. Ssavs.: 


+ My impression is that | ran on a passenger train fou 
the Company three vears and six months. I| think it is about 
that. I know that | never missed a dav during all the time 
that | was employed by them.” 


Y. Do commercial travelers or drummers frequently, 
or at ail, travel over that line ol railway 4 A. Ves. sir. 

. Were thev lrequent customers ol the road or not ’ 
A. Yes, sir. 

V. Do vou know the character of the trunks that are 
usually carried bv iruinmers ¢ A. Yes. I know t bre 
character of them. 

VY. By appearance ¢ A. Yes. sir: by their genera! 
appearance. 

/. Are they coustructed differentiv from ordinars 
traveling trunks / A. Yes, sir. 

VY. And by reason of their construction you could 
venerally distinguish the drummers’ trunks ¢ 4. Tee. 
sir. Sometimes you could not, but as a general thing vou 
could, Thev got to charging them for extra baggage, and 
then thev would use the other Kinds of trunks to get out ot 
paving for extra baggage and beating the read. As a gen 
eral thing those that didn’t get onto that used the old stvle. 

VY. Do you know of any drummer getting his trunk 
changed for the purpose of beating the company A. 
No. sir: | don’t know of anv. I heard of two or three 
CiUses, 


Madden, at pave 94. is asked if he had any recollection 


of anv sample trunks carried on the tnp in question; his 
answer Was: “No. sir’ Then the following information 


Wiis elicited ; 


V. You know a sample trunk when vou see it, didn’t 
vou, and did at that time ¢ A. Yes. sir: there are some 
of them verv heavy and some of them vou cannot tell them 
from any other trunk. | hnere are some parties curries sample 
trunks that von cannot tell whether thev are sample trunks 
or not, 

/. Do you mean that vou cant tell whether thev are 
sample trunks or not. or that you cannol tell their contents / 


ie Te ee 


A. I mean.that there are some drummers travel with trunks 
that vou cannot tel] whether they are sample trunks or not, 
and some travel with common zine trunks. 

(. You mean, then, that sometimes drummers lravel 
without what are known as sample trunks / s. Fe. 

dV. But it is a fact, is it not. that where thev do have 
sample trunks vou know trom their construction that they 
ire sample trunks / i. %ee. OF. 

And, on page 96. on ecross-examination. the following 
were put: 

(J. Does a sample trunk differ from any other except 
that it is a little stronger built or protected ¢ ro 
sir; it differs in a great manv—. There are different kinds 
of sample trunks ; some canvass-covered ; some sole-leather 
covered, and so on; all kinds and sizes. 

[tis said that some uncertainty prevails at our law con- 
cerning a passenger carrier’s liability for that which Is not 
properly baggage. and vet it has been accepted as thuugh it 
were. 

Should merehandise be packe dointoan passenger s trunk 
and put on board a train. it may be presumed the earrier 
was misled into receiving it and hence that he could elaim, 
to sav the least. all the privileges of a gratuitous bailee. But 
where the eonduel (>| the Passenger Was hour and open io the 
earner, or lis proper agent must have known what he 
accepted, the Cause is differen! See 

Schoules Oil Bailie nt. O40, 

Story Oi Bailme Wir. Sec. 571. 

? Redfield on Railways. 149 and 151 
g he nt’s Commentaries, 605. 

The ordinary liability of a common carrier with refer: 
ence to baggage Is one of insurance of its safety. 

Where merchandise is knowingly received and checked 


s baggage. the same linlilitv attaches See 


ate i 
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Macrow "x. heailraad Company. f (). B.. 619. 

( ah ahi is. London ct Noarthine are Pdi Fe. PR. Ca . 14) 
U. Lb. New SeTies, 165. 

Liedfield on Carriers. (8 and notes 

v hiednheld (iii Railways, 46 and notes 

Hutchinson vii Cai ree ra. OSD. 

Thompson On (Carrie rs ofr Passengers. pp. 520, 525 

Grreat Northe hi Railroad Ca a - Sheppard, - 
Kx. 30. 

Hlaines va. Chicaqu cde. RK. Rh. 29 Minn. 160 
where a passenger presented a valise containing merchandise 
nnd it Was cheeked as bagyvnage. with no knowledge of fs 
contents, lt Was said: 

sa If a pissehncel gaeiivers to the carrier lis baggage. i 
trunk or valise containing merchandise not his” personal 
bagvage, of which fauet the carrier had no norce, the carrie! 
would not. in the »bsence ol negligence, be liable ior its 
loss, Doubtless if the ecarner had actual notice of the nature 
of the property and still reeeived it as baggage, he would be 
linble.” 

it hiawson era i" Missouri a Wh fe. fe. (0... 4 Mo. Ap 
peals, DSY2. it Is sald: 

+ Where a passenger, intending to deceive the Railroad 
Company. carrie: merchandise iis bagrvage, he cannot, } 
case ol loss, recover lrom the Company AS ACOMIMAN Carries 
But where the Company, knowing it to be merchandise, 
permits it to be treated as baggave. the fact that it is met 
chandise Wiil tot prevenl recovery. 

And Ith Hoe ger va The leailroad CLo.. be Wis.. at pace 
lOO. where a traveling agent applied to the defendant it.) 
transport his sample trunks as baggage. and the Company. 
knowing their contents, received them and checked them as 
his baggage and earried them as such on a passeneer train 


on which he rode. if Was heli that both parties were estopped 


a 


to claim that sneh trunks were not baggage and to be treated 
is such and not as ordinary freight. 

It is said in Stoneman vs. Erie [’y. Co.. 52 N. X.. 429. 
that were a carrier of passengers, in addition to passage 
monev demands and receives trom a passenger compensation 
is freight for the transportation of packages containing mer 
chandise and baggage, in the absence of traud or conceal 
ment on the part of the passenger as to the contents of the 
packages, such carrier is liable. in the. case of loss. for the 
merchandise as well as the baggage. and consequently. if the 
carrier knows or has notice of the character of goods taken 
is baggage and still undertakes to transport them, he is 
hable tor loss although thev are nol ordinary baggage. 

lin Sloman vs. The Great Western Ly. Cx: OS oe Bu 
it page 208, it is held that were a railroad company receives 
the trunks of a passenger with notice, that they contain 
property other than the passenger’s baggage, and charges 
and receives extra compensation for their transportation, an 
agreement to carry the property as freight may be inferred 
therefrom and this fact will sustain a recovery for loss of the 
property. Where, in such case, the property is not that of 
the passenger and is in his hands as agent of the owner. and 
he makes the contract’ and pays the compensation for its 
carriage for account of and in the conduct of the business of 
his principal, an action is properly brought in the name ot 
the latter to recover for the loss 

[i this case, plaintiffs son was emploved by him as a 
traveling agent to sell goods by sample. He had two large 
trunks containing the samples, different from the ordinary 
trunks, and valises for his personal baggage. He delivered 
the trunks to the baggage master in the railroad depot, and 


when asked where he wanted them cheeked to, replied that 
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he did not then know. as he had just sent a telegram to F. 
to know if he wanted anv goods. if not. he wanted to send 


, 


them to ht. where he would mee! some customers Soon 


ifterwards, he had them checked to R., paying two dollars, 
ind received a check » Checked to R. Extra heavy.” They 
were welrhed. V1 bo evidence Was offered is To any regula 
Hon Of the Company requiring an extra charge for pas 
sengers’ baggage it Was held that the evidence justified 
the submission to the jury asa question OF notice as to the 
Contents ot the trunks 

At page 214, it is said: 

~ The Paoit Is ralse rt ippeal that ine evidence does 
not show that the baggage master had authority to receive 


the trunks as freight. No such point was raised at the trial. 
ner is there anv evidence that 1t was out of the usual course 
of business or contrary to the regulations of the company to 
transport freight on the passenger trains. Theonly evidence 
on that point Is the testimony of the baggage master that he 


im i on 


had nothing to do with the freight department.” 

In Mint , wee Thi Pacific Railroad Company. 4] Mo.. 
503. where a passenger delivered lis trunk and a pile ot 
carpeting to the baggave masterof a passenger railroad tram 
md received a eheck for the trunk and was told that no 
check was hecessaryvy tor the carpet, ~ she would va sately ” 
it was held, that the company Was liable for the loss of the 
carpet although by the printed rules of the company the 
Dayvvave Inpaster Was forbniden to receive as passengers hag 
vage articles of merehandise. and it was further held, that a 
delivery to the servant or duly authorized agent of the com 
mon carrier Who is in the habit of receiving packages, Is a 
sufficient delivery to the earner. and the acts of the agent 
Within the sual scope Ol lis emplovment Will bind the 
emplover regardless of any private Instructions, unless the 


party delivering the ) ek ive knew Oi] the instructions 


And in Waldron ve. The CU. & N. W. &: &. Co., 1 
Dakota, 307. where the plaintiff{ son and two daughters held 
Piaissulze lbicKets On defendant s road and Thies presented three 
trunks and two boxes to the baggage master to be cheeked. 
they were all checked but one box Which. having no econ 
venient place to Which to attach a cheek, was not cheeked., 
but the Dbarewave master in ormed rhe pin ntill Tract af would 
wap Throwueh is Wel! without being Checked, The HON pneot 
heeked was lost. lt was held: 


1) property tis ofl red Thy ii Piussenvel abet nol so pareke (] 
isto tiave the outward appearance ol ordinary bagweage o1 
-<ons to deceive, or conceal its true character, it is) within 
Ihe scope of the age nts business and dutv to decide whethes 


’ , 
’ 


Phe COMPA Will receive ond Carry it as Dageagwe, and i so 
received, to be forwarded, the company is liable. 


ln Pr nusulvania ie Od Ca. iN. Mille Yr. OD () ~ D4. lt Js 


cecmied? that 


“Phe piled MaadertakIne of i carrier to histire thee 
~<afelv of bavenve, Mmoes nol eXtend To the Contents of 


rhinik. COnsisting ob s tlh pies Ol merehanhdise, which the is 


reroor tTraveliny s ilesmM mn. carries to taeilitate his busin ss 


a om 
no making sales. Bat the carrier, by taking the property 


Inte lis charge and pulling i Into tis Warehotise lor sale 


’ 


keeping. assumes the relation to mo of an ordinary bailee. sane 
he ds bound tO Dike sue. cre OF the propertV as no oman ¢ 


Orendaars prndence Wotlld OF tis OW. Ubder JiKe elreum 


ln lis cuse the merchandise was pueked with buvenge 
inp Thie’ OFC ir\ Viillse so Thal There Was nwo Wa ds] discover 
lng Its contehts Oiler that tN Information conveved directly 


OV the OWhel 


i Saicobs Ms. Jutt and another. ebes we leral Reporter. 
17. whieh Wits cll herr dOon I, 7. travelimne Ssies mab oes? 
Ihe it celver=- Of the \\V ibash Railrond hor adawmave ror bhig 


loss of a trunk contatning jewelr\ Wwihich he Was sel ie. the 


ee te 


trunk was opened at the railroad station and a wateh was 
-old toa bov present, and all this in the presence ol thre 
station agent. The trunk was then closed and the station 
izent checked it at Wasinde to Kansas City. The trunk 
reached its destination. but Was stolen Irom the depot before 
it had been delivered to the plaintiff It was held that the 


. } i : ] . | . 
COMmpAHnV Was hahie as tol @ joss Of personal baggage. 


Inthe C. 2. a&éP. R. R. Co. va. Conklin, 32 Kan., 55, 
where certain property consisting of a tent with poles, ropes 
ind attachments, was delivered to the baggage master of the 
railroad company to be shipped and was shipped and for- 
warded as baggage, the propertv was checked as baggege 
but never accounted tor. It was held that where personal 
property Is received nov nl riiroad Company ce be transported 
as baggage, and while in possession of the company is_ lost 
or stolen, the companv is tl ible to the owner for its loss 


li the ease oO Phiste ” DS (i ntral AcCie he. Re. Co.. iv 
C‘al.. 169, decided that 


: 


“Under section 2181 of the civil code, money belonging 
lo the Dissehuwel of a railroad and intended for trade or busi 
hess investment or transportation, and not for the use of the 
passenger While traveling, is not luggage.” 

ln that case a county treasnrer who purchased a pas 
senger railroad ticket entithng him to a first-class railway 
passage was decided to have no right to earry, while in the 
passenger train, certain money which he was required by 
law to pay over to the State Treasurer at the place of des 
tination, although the railroad Company had tor nanny Vvears 
previously acquiesced ihn such a practice and accepted him 


is u Dussenyver Wii knowledge Pinal he had the Mone with 


him The action was for damages for refusal to carry the 
ninintifl and lis treasure Phe Court at page 1i5, savs: 


a 


* The theorv Ol the pl until, that by having “wece pled 
himasa passenger Willi knowledge of the money he had 
with him, the defendant became a common earrier ot him 
und his money, though he retained possession of the latter, 
is not sustained by the authorities cited.” The numerous 
authorities eited —"*"Were ai Cases jt which the property Wiis 
delivered to the carrier. and although not baggage. it was. 
held that, having received it with knowledge that it was not 


— 


rhe ordinary traveillng bavenage () the prussenger, thie liabal 


ity of a Common Carrie attached. 


ln Jlannihal Rh. Le. Co. vs. Swift. 12 Wallace. 262, which 
Was anaction brought by an army surgeon against the Han 
nibal Railroad Company to recover for the loss of surgical! 
Instruments lost when in course of Transportation On the 
said road. The Court said: 


* Where a railroad cvompanyv receives lor trahisportation., 
ly cars Which accompany its passenger trains, property ol 
this character, In relation to whieh no ftraud or concealmen! 
Is practiced or attempted upon its emplovees, it must he 
considered to assume, with reference to it. the lhabilits (oj 
common carriers of merchandise. [1 mav reluse to recelve 
Ol the passenger train, property other than the bagvage (vi 
ihe passeneer, lol the contract to carry the person oniv im 
plies an undertaking to transport sueh a limited quantity of 
urticies as ure ordinarily taken by travelers for their personal 
use and conven! meer suecl qu intityv depending of course upon 
fhe station olf the party. the object nid leneth ol the youl 
hey. and many other considerations. But if the properts 
offered with the Piussenveris nol represented to be bageave. 
“pt itis not so packed as to assume that appenaranee., and i 
Is received tor transportation on the passenger tram, there Is 
no reason Wit the carrier should not be held equa 
responsible ior lis salie ee nvevance as i it Were placed Ol 
the freight) train, as undoubtedly he can make the sam 


charge tor its @arringe.” 
ln Liaclroad Company vs. Fraloff. 100 U.S... 24. plain 
Ui was a Wealthy lady. a subject of the Czar of Russia. whi 


Was traveling in America ft 


— 


her health. In one of her 


prey ; ; ‘ ss : _— 
Pllilins mere Wiis j iy Mont OF YN rltrnabl rice hie 


— -~ 


truuk, during the journev and while checked as baggage, 


was broken open and the contents stolen. She sued for 


$75,000 and was given a verdiet for $10,000. The Court 


decided that this was not such baggage as would render the 


. 


company lable as insurers, but on pages 27 and 2S the 


Court argues in detail in Support ol the proposition that as 


it condition precedent ro ouny contract ol transportation ot 


passenger's bageave, the common carriers hav require infor 


mation us to its Value ind demand extra compensation lor 


anv @XCeSs bevond that which he may reasonably demand to 
be carried as baggage under the contract of carving his per 


-on. and consequentiv that any fraud or deception on the 


pari of the Ppassencer Upot the currier would exempt! the 


carner irom respousib tv. Dut that a failure to 


| 
disclose 


the Information Is not ln itsell a fraud pon tne carrier 


The proposition with which we started would seem to be 


reasonably weil settied DA Liese (LECISIONIS, and the 


Polowing: 


/ (- he. fe Co. US T rounatine. 64 Miss.. S54. 
f ouvard Ms fr r V ct’ fy. Re fe. C0.. 16 Le« e Tenn.. 


sie? 


oo do 


SPoone j is hla mnibal a S7. Soe fe. fe. Co e 25 M. 


- 
Ti 
Appeals 406 


Texas BR. bk Co. vs. Kapp, 23 Am. Law Rezg., N 


hut e) a aE. (RO heive Re he ¢ ey kK. Smith. 


'? 
tl 


Heliman vs. Holl ity. 1 Woolw. 365 


If inerchandise is presented toa carrier to be checked 
shia earried as bagunge, the first question tihnat arises 1s 


whether, so far as that mereh indise is concerned, a contract 


ual relation is established between the company and th 
passenger. If the company knows its character and receives 
it and cheeks it. it is still responsible as a common earrier 
[f it is jzgnorant of it and receives it. but without fraud o} 
‘ec ption (oti the par ()] the Puissenger, it Is <till linble Io) 
neglvence as a bailee, ini the Paoli now fo exXamine ts. 
What vrade of negligence must the earrier be guiltv of In 


order To rendey] 1] lable 


[1 Is sndoan Pi nnanivania Co. vs Ville ct’ C0., supra. 
hat itis not necessary to establish gross negligence 

Itis also stated soin the ease of Curtis rs. BR. RR. Co... 
6 B. Zu Ee 

ln the case of Tel gra A Co. vs. Griswold. 37 OS... 301 


the distinetion between gross negligence, os ipplied lo eal 


’ 


riers, is totally repudiated. citing Wilson vs. Brett. 11 Mees 
& W..115. and the remark of Baron Rolfe. that he eould 
* se 110) lithe renee hetween fross peviypvrvence out nevleenc 


that at was the same thing with a vituperative epithet 


li Tlinton is Dibhin. 2 () I. H44. Lord Denman re 
barked, that 
When we find gross negligence made the criteridbn to 
elermine the linbilits ofa ecommon earrier who has viven 
the usual notice, it might perhaps have been reasonably ex 
pected that something like a definite meaning should have 
been given to the eX pression ft ~ believed. however, that 
nnoneol the numerous cases Thy ants this subject Is oany sheh 
itempt made. and it may well be doubted whether between 
vross negligence, and negligence merely. ith Intelligible 
distinetion eX sts 


'! oe ise i}, ‘7 iy. Nowth Di Molde Ley (a , BS IT. W > : ped b° 
beatin PS Vaneh Ste) Ley Lo, ene L, WN hg , ole > seenel 
miments of Parke. B.. in Wald vs. Piektoard. 8 M.’‘& W 


ME asa 


ln 4 


it «or tbls Serviillis rbiive ricol iaken the same ecnre o rie 


it oman would rnKe OF Tils OWN de Vn 
J . ilk ats it OR bh nordn. } Barn W Ald : iF th 1 


ust tuke as much care of it as a prudent man does 


His OW Dropert \ 
| ! 


[hy (rrv i" fre aeeird Tron Sle f° (aliie f OM pany. # 


erry sed mennt ** tine bbsence of the cure that Was requis 
te underthe circumstances.” [It was the absence of suelia 
ir is it Was the dutv af the delendant to use under tlre 
ctibaistatve — ©] c* ¢ ‘ 
In Leal vw. South Devon Ldy. Co.. supra. it Was held in 
Tyrie ("iis ()) ro enrmer that *wross negibzence includes The 
want of that reasonable care, skill and expedition Whici 
Inav properly be expected of him.” Crompton. J.. remark 
hing, that Or ail practical purposes, the rule mav be stated 
4 te inn mitre to eANeTCIse Fensotl tole eure skill ithe 
‘reeqic’¢ meee mam PPE eri peres gyre ” gco Tine “lL Tit’ effect Ts Briaas 
i's Laule ry. 2a Vi TS]. and Shearm ct lid dt she Ne glee nee, 
< 16: all substantially agreeing with Willes. J.. in Lerd vs 


Vidland Leai alam, f , a I , > J |’ 344. ein aise ry The pd 


ence Is eToOss Th One tj rrppecie*) 


Gibhblin vs. Me Millan. Law Reports. 2 PoC... 317 


Shear ct hiedt (pie Nea.. bth) 0 } 


— ye 


“We have ilready viverted to the tendency of yudic! i 
opinion adverse to the distinction between gross and 
ordinary negligence. Strictly speaking. these expressions 
ire indicative rather of the degree of care and diligence 
which is due trom a party and which he fails to perform. 
than of the amount of inattention, carelessness or stupidity 
which he exhibits. If verv little care is due from him. and 
he fails to bestow that little. it is ealled gross negligence 
lf verv great care is due, and he fails to come up to the 
mark required, it is called slight negligence. And if ordinary 
eare is due, such as a prudent man would exercise in this 
own affairs, failure to bestow that amount of eare is called 
ordinary negligence. In each case, the negligence, whatever 
pithet we give it, is failure to bestow the care ands skill 
Which the situation demands; and henee it is more strictly 
mcurate, perhaps, toeall it simply ‘negligence,’ And this 
“Cems 10 he the tendenev of modern Authorities,” 


And ih Milwaukee he ie Lo. vs. Arma. OI [ S.. 4s. 


> 


if pare $95. 1t Is said : 


It is insisted, however, that where there is gross neg 
igenee, the yury can properl vive eXamplary damages 
There are manyv cases of this effect. The difleulty Is, that 
thev do not define the term withany accuracy ; and, if it be 
made the eriterion by which to determine the liability of the 
‘arrier bevond the limity of indemnity, it would seem that 
1 precise meaning should be riven tot. This the courts 
have been embarrassed in doing. and this court has expressed 
ts disapprobation of these attempts to fix the degrees o1 
neghgenee bv legal definitions.” ' 


Citing with approval the following language of Mr 
Justice (‘urtis In Sfeanme) Ne ” World ius. Ang. 16 lLlow - 474: 


‘It mav be doubted if these terms ean be usetulls 
ipplied in practice. Their meaning is not fixed, or capable 
of being so. One degree thus deseribed not only may be 
econfonnced with another. but it is quite impracticable 
exactly lo cdustinguish them. Their SJonihecution necessarily 
varies necolding tO circumstances: to whose i fluence the 
ceurts have been fereed to vield. until there are so many 
re 77 excep Oris, 1} iil the ruiiecs tba mselve s Cah scearceiy he 
~ahd to have a general Operation. lt the law turnishes neo 
efinition 1 the termi ‘eross negligence - or ordinary 


negligence © which can be applied In practice, but leaves it 
to the jurv to determine in each case what the duty was, 
ind what commissions amount to the breach of it, it would 
seem that imperfect and contessedly unsuccesstul attempts 
to define that duty. had better be abandoned.” 

The court also quotes the following language of Justice 
Willes 1t) the ease of fy) pf] vs. The (re yi. Tron Serew Callie ;’ 
Cu.. supra: 

* Confusion has arisen from regarding negligence as a 
positive Instead o;fanevative word. It Is really th . absence 
of such care as it was the duty of the defendant to use. 
‘Gross’ is a word of description, and not of definition; and 
would have been only introducing a scource of contusion to 
tise the exX pression *eross negligence ’ instead ot ifs equiva 
lent—a want of due care and skillin navigating the vessel— 
which was again and again used by the Lord Chief Justice 
in summing up.” 


And this court savs: 


+ *QGross negligence’ is a relative term It is doubtless 
to be understood as meaning a greater Want of care than Is 
implied by the term + ordinary negligence’; but, after all, 
it means the absence of care that was necessary under the 
circumstances,” 


lf we assume. therefore. that the bagugnge-man of the 


unk and checked it as baggage. the 


defendant received this 
hability would be that ot a common carrier provided he 
knew its contents. It would seem that the receipt bv the 
baggage-master would bind the carrier. Most of the cases 
ibove quoted in relation fo that characte rot hability seem To 
, 


| J 
assume this latter proposition 


i fearilway ('a i's Fost ;’. }(j4 Tiycl . Dp ive 295. iT is said 
that: 

ee W here il baguvage bili. is the agent ol the rallroad 
eompany, with general authority to receive the bagyguge ot 
perTrsolhs intending tO go pon the company’s trains, and does 
recelVe the baggage Ih Vioiation ol the rules and regulations 
of the company, the latter will be lable for the loss of such 


buggage to the owner who has delivered the same in good 
faith unless the existance of such rule is brought to the 
knowledge of the owner.” 

And in Ouimit us. Hlenshaw. OD Sti 635. the same 
proposition is assumed to be the law. 

See also 

Minter US. The Pacific R. R. C'o.. supra , and 
Waldron us. UO. & N. W. h. h. Co., supra. 

If, on the other hand. it be assumed that the agent of 
the company received it without knowing its contents, but 
the passenger was guilty of no fraud or deception, then it 
would seem to be equally certain that the company is liable 
for its loss where not exercising such care as a prudent man 
would exercise in like circumstances with reference to his 
oOWh property, 

It will be observed that the finding that company was 
cuilty of gross negligence which was set aside by the court 
was ulterly immaterial. [t had no meaning nor application 
to the case in view of the finding that the company did not 
exercise ordinary care under the circumstances, which this 
court has repeatedly said is negligence, pure and simple. 
without limit, and which in itself comprehends all that there 
Is of negligence In the law. 

In regard to the right of Aiken, Lambert & Co.. the 
owner of the goods, to recover, or their assignees, we desire 
to refer the Courtto Zhe New Jerse y Steam Navigation Co 
vs. Merchants Bank. 6 How., 344. Also, 

i nn Co vs. Miller. 309 O.S.. 541. 
Sloman vs. G. W. fy. Go. Gi BR. E50 ee 


Certainly. if the action is grounded on negligence, the 


contract becomes immaterial. 


Pollock on Torts, 448, 449. 

Pippin ve. Shepp rd. 11 Price, 400 

Marshall vs. York. ete. R. R. Co. 11 C. B., 655. 
Collett vs. Rwy. Co., 16 Q. B.. 984. 


In regard to the evidence of custom, it is submitted 
thatit may be viewed in two aspects. In the first place as 
showing the course of dealing, mode of business with the 
customers of the company, extending over a long period Ol 
time, and known to the party who presented the trunk upon 
the oeé¢asion in question, and acted upon by him. It is 
familiar law that all rights, in all departments, are measured 
frequently by the understanding of the parties arising out 
of a course of business. For instance, rights of partners 
between themselves liabilities of partners as to the outside 
world, cases of parties holding out agents as having author. 
itv to act, railroad companies with reference to the carriage 
of livestock, and many other cases. 


- 


See Story on Agency, 45, 50, 54, 55, 56 to 50 inclus 
ive, 84. 85, 102 and 103. 

2? Greenleaf on Evidence. $$ 60 and 61. 

klkins vs. MeClugh. Ambler, 184. 

Insurance Co. vs. Semner, 52 Mo.. 4580. 

Aleott ve. Hvailroad Co.. ST N. Y., 546. 

Hoyt ve. Thompson's Eerrs.. 19 N. io 20S. 

Bank of bh ‘, rs. Dandridge. 12 W heat.. 64. 

Cobb vs. Lunt. 4 Greenleat, 503. 

Dow va. Green. 16 surb., 272. 

Lawson on Usage, 215. 216 and 217. 

Hutchinson On Carrier. section S7. 

2? Rorer on Railroads, 1097 and 1098. 


32 Am. & E. BR. RR. Cases. 62%. 


(yi. lhe Rie py he. i, ( Pr AY Bunch. ® R. lS Appe ij 


(‘uses, oi. \\ lie te’ rhe (hour? sil -. 2] pus . Dt. per Lord Llals- 


*] countess | should have been better satisfied if some 
evidence directed as to What Was the practice ol the partic 
liar rediway company had been belore us. But in Lihis, as 
In other parts of the case, 1 must content myself with sas 
Ing thatat there had been nothing to enable the learned 
judge to infer What was the practice and from this to inter 


What was the contract, IT am not al liberty lo revieW lils 
decision. 

And at page 40, the Lord Chancellor says: 

“The truth is. that in the conduct of business, more 
contracts are made by the settled course of business than 
are ever reduced Into Writing or even Into spoken words had. 
wid Do think that when peopie hold themselves out as carriers 
mh recelve Pi pielel Bis « ul il piace appointed la recelve lugeage 
lor the purpose Ol shipping It, they thus be understood to 
receive il as Carriers ubless thev give notice te the persons 
from whom they rece:ved it in some other capacity.” 

See olso Pickford ves. lLiuler. Iz M. & W.. 766: where 

contract lo ship eoods received Ohe Gav on the evening ol 
the same dav Was implied from the course of dealing of the 
COMmMpany. 

Or, secondiv. it may be regarded us important evidence 
us showlhe that nol OniV ho iraud Was intended on the part 
Ol the piissehoel oflering lis trunk, but that in fact no fraud 
could have beel prerpn truled Upon Lie Colmpany under the 
circuimstaunces, because Uy\ its practice una course of DUSINess 
Mohad dndicated Clearly to the public tliat such lhiormation 
Was a ihnatter ol indiflerence to nn, 

li is decided in Auter vs The Mich. Cent. R&R. BR. Co.., 
| Biss... 80. as lolloWs : 

‘As au general rule. a persoh Who delivers to the carref 
ariicle ol propercy ob Which the latter is a Colon cal 


rier, hie ds biel botuldd to disclose the Kind, quanty, or Value 


“Pty 


such property, and the carrier, in the absence of fraud or 
urtifice on the part of the person making the delivery, is 
liable, notwithstanding no disclosure is made. 

“But this rule must be taken and applied subject to the 
usual course of business, and this is a very important quali 
fication of the rule itself If in point of fact the property 
Is put up or packed in such a manner as to deceive the car 
rier, then he does not become subject to the extraordinary 
responsibility of the common carrier. But if there be any 
doubt of the contents of the package or box, resulting from 
is eXamination or appearance, then the consequence of such 
doubt must fall upon the carrier if he do not make inquiry. 
The thing must be calculated to deceive, and if you believe 
that is Was contrary to the usual course of business for 
monev to he packed In the way proved in this case—that it 
was calculated to deceive the defendants as to the value of 
the contents, or that it operated as a fraud upon the defend- 
ants as to its value, as was intended, then they are not liable 
as COTMMmMOon carriers 

“It, however, the defendants Knew, as is insisted they 
did, that parties emigrating like the plaintiff, were in the 
habit of packing up valuable articles and money among 
their household wares, and from such knowledge might infer 
that those boxes of books might contain money, then it was 
their duty to make mquiry order to relieve themselves 
from: liability 


These words were said in a case touehing the loss of 


It is immaterial that the railroad company received no 


extra pas lor the trunk: i could have charged for it. 


In Parmelee vs. Lowitz. 74 Ills.. 116 

Lemon va. Chaneclor. 68 Mo.. 340. 

i dé St. L. &. &- Co @. Horat. 938 U. S.. 291 
Ry. Co. vs. Foster. 104 Ind., 293 

MeGill vs. Rowland. 3 Barr. 452. 

Giles vs. Fauntleroy. 13 Md.. 127 


Gsrattam is i Re * 3 67 Me.. 254 
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FREDERICK MYERS VS. EDWARD C. SMITH. l 


a Record. 
U. S. Supreme Court. 


FREDERICK Myers, Complainant and Appellant, 
is. 


Epwarp C. Samira, Defendant and Appellee. 


V. Wright Kingsley, solicitor for complainant and appellant; 
Childs & Hull, solicitors for defendant and appellee. 


bh The President of the United States of America to Edward C. 
Smith, Greeting : 


You are hereby commanded that you and each of you 

[L. s.] personally appear before the judge of the circuit court of the 

United States of America for the eastern district of New 

York, in equity, on the first Monday in July, A. D. 1882, where- 

soever the court shall then be, to answer a bill of complaint ex- 

hibited against you in the said court by Frederick Myers, and to do 

further and receive what the said court shall consider in that behalf, 

and this you are not to omit under the penalty on you and each of 
you of two hundred and fifty dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the city of Brooklyn, on the 6th day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-two. 
. B. LINCOLN BENEDICT, Clerk. 
V. WRIGHT KINGSLEY, 

Complainant's Solicitor, 15 Park Row, N. Y. City. 


The defendant is required to enter appearance in the above cause, 
in the clerk’s office of the court, on or before the first Monday of 
July, 1852, or the bill will be taken “ pro confesso” against him. 

B. LINCOLN BENEDICT, Clerk. 

V. WRIGHT KINGSLEY, 


Complainant's Solicitor. 


Cc [Endorsed :] Vol. 2, page 185. U.S. cireuit court, eastern 

district of New York. lr rederick Myers VS. Edward C, Smith. 
Subpana ad respondendum. | hereby depute John Renz to serve 
this writ. S. R. Harlow, U.S. marshal. Filed and entered July 
ord, 1SS5. 


I hereby certify that on the 7th day of June, 1882, I personally 
served the within subpcena on the within-named Edward C. Smith 
by showing to him this original and at the same time by leaving 
with him a copy thereof. ) 

July 3d, 1882. 

S. R. HARLOW, 
U.S. Marshal, E. D. of N. Y. . 
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FREDERICK MYERS VS. EDWARD C. SMITH. 


] Circuit Court of the U. S., Eastern District of New York. In 
equity. 
If REDERICK Myers ag’st Epwarp C. SMITH. 

Frederick Myers, of the city and State of New York, in the south- 
ern district of New York, citizen of the United States, resident of 
said State, brings this his bill of complaint against Edward ©. Smith, 
of the county of Kings, in the eastern district of New York, defend- 
ant; and thereupon your orator complains and respectfully shows 
unto this court— 

That Frederick Myers, your orator, was the first, true, and orig- 
inal inventor of a new and useful improvement in machines for 
trimming wooden boxes not known and used before his application. 
for letters patent therefor, did apply to the Commissioner of Patents 
for such invention, and having fully and in all respects complied 
with all the requirements of the law in that behalf, and especially 
having made oath that he verily believed himself to be the first and 
original inventor and discoverer of such invention, and also having 
paid into the Treasury of the United States the sum of thirty-five 
dollars and delivered a receipt for the same and presented a peti- 
tion to the Commissioner of Patents setting forth his desire to obtain 

an exclusive property in the said invention and praying that 
2 letters patent might for that purpose be granted to him, and 

having also delivered and filed in the Patent Office a written 
description of said invention and discovery and of the manner 
of using the same, and accompanied with drawings thereto and 
written references in such full, clear, and exact terms as to enable 
any other person skilled in the art with which the said invention is 
most nearly connected to make and use the same, which said <de- 
scription was duly signed by the said Frederick Myers, attested by 
two witnesses. 

And the Commissioner of Patents did thereupon cause letters pat- 
ent to be made out in the name of the United States of America in 
the form of law in all respects, bearing date the 26th day of March, 
1879, whereby was granted to the said Frederick Myers, his heirs, 
administrators, or assigns, for the term of seventeen years from the 
date thereof, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said im- 
provement. 

And the said letters patent having been signed by A. Bell, acting 
Secretary of the Interior, and countersigned by Eilis Spear, Com- 
missioner of Patents, and the said A. Bell, acting Secretary, having 
caused the seal of the United States to be thereto affixed, and the 

same having been duly recorded, were issued and delivered unto 
'rederick Myers, all of which will more fully appear by the said 
letters patent and the specification thereto annexed, to which your 
orator prays leave to refer. | 

And your orator further alleges that a like application in due 
form was made to the Commissioner of Patents of the United States 
of America as aforesaid on his petition for letters patent for an in- 
vention and improvement in feeding machines for nails not known 
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or used before, for which he sought letters patent therefor and to 
which he made oath that the same was new and original, as he be- 

lieved that he was the first and original inventor thereof, and 
3 after complying with all the requirements of the law and 

paying the usual fee of thirty-five dollars for letters patent 
into the Treasury of the United States and complying with all the 
requirements of the Patent Office, in every respect describing said 
invention so as to enable any person skilled in the art to make and 
use the same, which specification and drawings were duly signed by 
l'rederick Myers, attested by two witnesses. _ 

And A. Bell, acting Secretary of the Interior, and H. E. Paine, 
the Commissionre of Patents, did thereupen cause letters patent to 
be made out in the name of the United States of America in due 
form of law in all respects, bearing date the sixth day of May, 1879, 
whereby was granted to the said Frederick Myers, his heirs, admin- 
istrators, or assigns, for the term of seventeen years from the date 
thereof, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used,the said improve- 
ment. 

And the said letters patent having been signed by A. Bell, act- 
ing Secretary of the Interior, and countersigned by H. E. Paine, 
Commissioner of Patents, and the said A. Bell, acting Secretary of 
the Interior, having caused the seal of the United States to be thereto 
affixed, and the same having been duly recorded, were issued and 
delivered unto Frederick Myers, all of which will more fully appear 
by the said letters patent and the specification and drawings thereto 
annexed, to which your orator prays leave to refer. 

And your orator further shows that after the issue of the afore- 
said letters patent the said inventions were put into immediate use 
by your orator and made and kept for sale, and said defendant has, 
from time to time, purchased said machines from your orator, and 
the said inventions are and have been for a long time past in general 
use and are of great value, and said machines have been extensively 
sold and used in the United States. 

And your orator further shows unto your honors that, since 
4 the issue of the aforesaid letters patent, the said Edward C. 
Smith, the defendant herein, has, within the jurisdiction of 
the second circuit court of the United States, manufactured, made, 
sold, and used said inventions aforesaid, and has been so engaged 
for some time past, as your orator is informed and believes, in man- 
ufacturing, making, and using machines substantially like your 
orator’s, as described in said letters patent, the exclusive right to 
make, use, and vend which is vested in your orator aforesaid, but 
how many in all your orator is ignorant and has no means of as- 
certaining and cannot set forth the same in this bill of complaint, 
and therefore prays that this defendant may discover and set forth 
the’same in his answer to this bill, and hereby said defendant did 
and does infringe upon the exclusive privileges intended to be se- 
cured to your orator by said letters patent and grants aforesaid. 

And your orator has requested the said Edward C. Smith to de- 

sist and refrain from manufacturing and using and acting for and 
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in connection with other parties who are engaged in making or 
manufacturing and using and selling said machines in violation of 
his exclusive rights, and to account with and pay to your orator for 
he unlawful use of these said inventions by the said defendant 
herein. 

And your orator further shows unto your honors that he is in- 
formed and believes that said defendant does not pretend that he 
has any right whatever derived from said complainant to make, con- 
struct, or use and vend to or manufacture for others to be used said 
improvements or said machines so improved, or that he has any 
such right from your orator, nor does he claim any right under any 
interfering patent so to do. 

And your orator submits and insists that said defendant should 
be enjoined, prohibited, and prevented, both in law and in equity, 
from making, constructing, or using and vending to others 
to be used, said improvements or said machines so im- 
proved in violation of said letters patent; and your orator 
having thus in a friendly manner requested said defendant 
to desist and refrain from violating said improvements or machines 
so improved when your orator had the exclusive right to make, 
construct, use, and vend to others to be used the same, and your 
orator well hoped that the said defendant would have complied 
with your orator’s reasonable request, but now so it is, may it 
please this honorable court, that the said defendant, Edward C. 
Smith, combining and confederating with other persons, whose 
names are at present unknown to your orator, but whose names, 
when discovered, your orator prays may be inserted in this his bill f 
of complaint, with apt words to charge them as parties thereto, to | 
injure and aggrieve your orator in the premises, wholly refuse and 
decline to stop making, constructing, using, and vending to others 
to be used the said improvements or said machines so improved, and 
for justification thereto said confederates pretended that said letters 
patent, issued as hereinbefore stated, have no force and validity, 
and that your orator has not the exclusive right to make, construct, 
use, and sell to others to be used said improvements or machines so 
improved, and that the said improvements and mode of applying 
the same were and are new, and that your orator, by virtue of the 
premises hereinbefore stated, has the exclusive right aforesaid, and 
said confederates at other times set up and pretend that they have 
a right, by the laws of the land, to make, construct, use, and vend 
to others to be used said improvements, notwithstanding said letters 
patent, because any law prohibiting such right to them is void, the e 
contrary whereof your orator alleges to be true; all which actings, 
doings, and sayings and pretences are contrary to equity and good 
conscience and tend to the manifold wrong and injury of your 
orator. . : 

And your orator further shows unlo your honors, upon 

6 information and belief, that the said defendant, well know- 
ing that your orator, Frederick Myers, was the first. true, and 
original inventor of said improvements, and that he had obtained 
letters patent therefor giving him the exclusive right, use, and 
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benefit thereof for the period in the said letters patent mentioned, 
with a fraudulent intent and without the consent and allowance of 
your orator and against his will, deliberately and willfully com- 
menced to make, construct, manufacture, use, and vend, and does 
so make, construct, use, and vend to others as aforesaid, machines 
that are the same in substance as those improved and secured by 
your orator as aforesaid. 

To the end, therefore, that the defendant, Edward C. Smith, may, 
if he can, show cause why your orator should not have the relief 
hereby prayed, and may on his corporal oath and according to the 
best and utmost of his knowledge, remembrance, and belief full, 
true, direct, and perfect answer make to the several interrogatories 
hereinafter numbered and set forth, as by the note hereunder written 
he is required to answer—that is to say: 

I. Whether or not said letters patent were granted, as set forth in 
this bill of complaint, covering said inventions as aforesaid. 

Il. Whether or not said defendant commenced to make, construct, 
use, or vend any machine substantially like and identical with the 
said inventions of your orator, as set forth in this bill; and, if so, 
state when he commenced to make, construct, use, or sell the same, 
and when and at what place, and in connection with whom, if any- 
body, and where was such manufactory or shop, and under whose 
charge was the same. 

II]. Whether or not defendant is now engaged in making, con- 
structing, or using or vending any machine substantially like your 

orator’s, as described in his said letters patent, or has been so 
7 engaged alone or in connection with any other person; and, 

if so, state with whom connected, how many have been made 
or constructed, and at what place were the same made and under 
whose charge were the same made and constructed or by whose 
order and direction the same were made. 

IV. Whether or not defendant has made or procured to be made 
any machine used for the same purpose as your orator, and whether 
they were substantially like his, or in what respect they differed ; 
and, if so, state how many and of what cost they were made. 

V. Whether or not defendant purchased any machines, and how 
many of your orator, and when and whether the same were injured 
and destroyed by fire or otherwise, and whether said defendant was 
paid by any insurance company for the loss and injury of said ma- 
chines or any of them; and, if so, when and how much did he re- 
ceive therefor and by whom was the same paid. 

VI. Whether or not defendant is now using any machines claimed 
to have been purchased from your orator; and, if so, state how 
many and how long he had them in use and to what extent they 
have been remade and repaired, and how many of them have been 
so repaired, and in what respect has each been so repaired and re- 
constructed, and by whom was the same done, and when and where 
was said work done on each machine, and what parts were made 
new, under whose order and direction was the same done and by 
whom. 

VII. Whether or not defendant has done considerable work or 
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not since the said fire on his premises with said machines so repaired 

and reconstructed; and, if so, state for whom, and how much has 
been done and what he has made thereby, as well as by other 

8 machines so used and sold by him since said repairs were 
made thereon. 

VIII. Whether or not defendant has any right to make and use 
said machines under any patent whatsoever; and, if so, state under 
whose patent and when required and for what consideration. 

The defendant herein is acquired to answer the interrogatories 
numbered, respectively, 1, 2, 3, 4, 5, 6, 7, and 8. 

And that the shid defendant may answer the premises, and that 
he May be decreed to account with and pay over Lo your orator all 
such gains and profits and such damages as have accrued or as shall 
accrue to him from the manufacture, use, or sale of said machines 
and inventions, aud that he may be restrained by an injunction 
issuing out of this honorable court or issued by one of your honors, 
according to the form of the ‘statute in such case made and pro- 
vided, from making, constructing, using, and vending to others to 
be used any machines substantially the same in construction or 
mode of operation as such machines described in the said letters 
patent issued to your orator, Frederick Myers, as aforesaid, and all 
such machines now in the possession and control of the said de- 
fendant and the machinery for making the same may be destroyed 
or delivered up to your orator, or the proceeds thereof, or for such 
other and further relief as the nature of the case may require and 
Lo your honors may seem meet, 

Ir. MEYERS, 
By O. LIGHTOWLER, Agent. 
V. WRIGHT KINGSLEY, 


Solicitor for Complaimant and of ( Hiuyse 4 


UNITED STATES OF AMERICA, 
Southern District of New York, {~~ ° 


On this 6th day of June, 1882, personally appeared before me the 

above-named Oliver Lightowler, who, being by me duly sworn, de- 

poses and says that he is the agent and business manager of 

8} said complainant in this suit, and that the said complainant 

is now absent from this country and deponent has possession 

of said letters patent on which this suit is brought and knows the 

facts as set forth in said complaint subscribed by him and has made 

oath to the truths therein set forth, and that the same is true, of his 

own knowledge, except as to the matters stated to be alleged on in- 

formation and belief, and as to those matters he believes it to be 
true. 

JOHN A. SHIELDS, 
UL. S. Commissioner, S. Dis. of N. ? 


Endorsed: Bill of complaint. Filed June 6, 1882. 
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FREDERICK MYERS VS. EDWARD C. SMITH. 


9 U.S. Circuit Court, Eastern District of New York. 


FREDERICK Myers vs. Epwarp C. Snir. 


To the clerk of the circuit court of the United States for the eastern 
district of New York: 
Please enter our appearance as svulicitors for the defendant in the 
above-entitled suit. 
Dated N. Y., July 1, 1882. 
CHILDS & HULL, 
Solicitors for Defendant, 3 Broad St., N. Y. 
* 


Endorsed : Notice of appearance. Filed July Ist, 1882. 


vs The Answer of Edward C. Smith, Defendant, to the Bill of Com- 
plaint Exhibited against Him by Frederick Myers, Com- 
plainant. 


Circuit Court of the United States for the Eastern District of New 
York. In Equity. 


FREDERICK Myeks against Epwarp C. SMIrH. 


This defendant, now and at all times hereafter,saving and reserv- 
ing unto himself all and all manner of benefit of exception which 
can or may be had or taken to the many errors, uncertainties, im- 
perfections, and insufficiencies of the said bill of complaint, for 
answer thereto, or unto so much and such parts thereof as this de- 
fendant is advised is or are material or necessary for him to make 

answer unto, this defendant, answering, says— 
10 I. That, upon information and belief alone, defendant ad- 

mits that upon application by the complainant letters patent 
of the United States were issued to the said Frederick Myers on the 
26th day of March, 1878, being numbered 201,822, for an alleged im- 
provement in machines for “trimming wooden boxes;” also that 
upon like application other letters patent of the United States were 
issued to the said Frederick Myers on the 6th day of May, 1879, and 
numbered 215,153, for an alleged improvement in “ nail feeding 
machines,” but whether any of the provisions or requirements of the 
law were duly or at all complied with this defendant says he does 
not know and is not informed save by said bill of complaint and 
cannot set forth, and leaves complainant to make such proof thereof 
as he may be advised is material. 

II. This defendant, further answering, admits that after the issue 
of the aforesaid letters patent the complainant made and sold said 
inventions, and that defendant has purchased said machines from 
complainant, but this defendant has no knowledge or informa- 
tion sufficient to form a belief as to whether said inventions are or 
have been for a long time past in general use, or whether they are 
of great value, or whether said machines have been extensively sold 
and used in the United States, and leaves the complainant to make 
such proof thereof as he may deem material. 

III. This defendant, further answering, denies that he has ever at 
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all in any way infringed upon the aforesaid letters patent or either 
of them, or that he is now infringing upon the same or intends so 
to do, either by making, using, vending to others to be used, or 


otherwise the said invention or inventions, as alleged in the bill of 


complaint, or otherwise within the second circuit or elsewhere; and 
defendant denies that he has ever contrived to injnre com- 

1] plainant or to defraud him of any profits, benefits, and ad- 
vantages whatever, and denies that he has made any profit 

therefrom or caused any damage to the complainant thereby. 

1V. This defendant, on information and _ belief, denies that by 
virtue of said letters patent or either of them the complainant 
herein became or ever was possessed of or vested with any exclusive 
right to make, use, or sell in the United States or elsewhere the 
alleged inventions patented by the said letters patent, and denies 
that complainant has ever notified defendant to desist from making, 
using, or selling tie same. 

V. This defendant, further answering, says that he 1s advised and 
therefore avers that said letters patent and each and every part 
thereof are void and of no effect in law because that the specifica- 
tion accompanying the same is incomplete and ambiguous and ts 
not in such full, clear, and exact terms as to enable any person 
skilled in the art to which it pertains or with which it is most nearly 
connected to practice the alleged inventions, and because the said 
patentee did not therein give to the public the best and uttermost 
of his knowledge as to the making and using said inventions. 

VI. Further answering, this defendant alleges that he is now and 
has for many years last past been engaged in the business of manu- 
facturing and selling wooden packing boxes in the city of Brooklyn 
(eastern district), in the county of Kings and State of New York, at 
which place he has a factory for manufacturing the same. 

That at various times within about the period of five years last 
past complainant sold and delivered to defendant and defendant 
purchased of complainant and paid him therefor two machines for 
trimming wooden boxes and nine nail feeding machines, which 
machines or parts of said machines, with some alterations or modi- 

fications thereof, defendant used in his factory aforesaid. 
12 That on or about the 26th day of April, 1881, a fire took 
place in defendant’s factory and burned the same, and all of 
said machines which defendant had purchased of complainant as 
aforesaid and which were then in defendant's factory (with the ex- 
ception of one of said machines for trimming wooden boxes) was 
damaged and injured by said fire. 

That defendant thereupon caused the same to be repaired and 
refitted for use, and defendant alleges, upon information and belief, 
that such repairing and refitting of said machines on defendant's 
part constitute the alleged act of infringement claimed in the bill of 
complaint herein. 

VII. The defendant, for answer to the several interrogatories pro- 
pounded in the bill of complaint herein, says : 

To the first interrogatory he says: I do not know. 

To the second interrogatory he says: I have never made, con- 
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structed, or sold any machine substantially like or identical with 
the said invention of the complainant. I have used machines 
substantially like those described in the complaint and claimed to 
have been invented by complainant, but they were machines which 
I purchased of him and paid him for and no others. 

To the third interrogatory he says: I am not now engaged in 
making, constructing, or selling any machine substantially like 
complainant’s as described in his alleged letters patent. I have 
never been su engaged, either alone or in connection with any other 
person. I have used and am using now similar machines, which 
machines | purchased of complainant, as I stated before, and no 
others. 

To the fourth interrogatory he says: I have not made or 
13 procured to be made any machines used for the same pur- 
pose as complainant’s machines nor substantially like his. 

To the fifth interrogatory he says: I have purchased of com- 
plainant two machines for trimming wooden boxes and nine nail 
feeding machines at various times during the last five years. All of 
these machines, except one of the machines for trimming wooden 
boxes, were injured and damaged in or at the time of the fire which 
burned my factory in Brooklyn, on or about the 26th day of April, 
1881. These machines were not destroyed. These machines, in 
common with my other property and effects, were insured against 
loss or damage by fire in various fire Insurance companies under 
policies aggregating some thirty-six in number, for various amounts. 
My loss and damage from said fire on all my property was duly 
adjusted and paid for by said insurance companies. ‘The damage 
and injury done to the machines which I purchased of the com- 
plainant were adjusted and paid to me by said companies. I was 
not paid by any insurance company for the loss or destruction of 
said machines or any of them, nor were any of the same lost or 
destroyed. All the machines in my factory, including the machines 
[ purchased of complainant, were insured in bulk, and the damage 
I sustained thereupon was adjusted and paid to me by the insurance 
companies in bulk. The companies paid me a gross sum for the 
damage done to my machinery by the fire. I had a large amount 
of machinery in my factory. The insurance companies settled and 
paid iy damages on the machines I purchased of the complainant 
as having been injured and damaged and not as lost or destroyed. 

To the sixth interrogatory he says: I am not now using any ma- 
chines which I purchased from complainant and which have not 
been repaired by me or by my order. 

To the seventh interrogatory he says: After the fire in my prem- 
ises I did not do considerable work until | had said machines re- 

paired. . 
14 To the eighth interrogatory he says: I do not know 

whether or not I have any right to make said machines under 
any patent. I may have or I may not have. I claim the right to 
use said machines which I bought of complainant, including those 
I have repaired and fixed, without any let or hindrance from com- 
plainant. 
2—323 
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And this defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by the said bill charged, 
without this, that there is any other matter, cause, or thing in the 
said complainant’s said bill of complaint contained material or 
necessary ‘for the defendant to make answer unto, and not herein 
and hereby well and sufficiently answered, confessed, traversed, and 
avoided or denied, is not true to the knowledge or belief of this 
defendant; all which matters and things this defendant is ready 
and willing to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays to be hence dismissed with his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 

CHILDS & HULL, 
Solicitors for Defendant, 3 Broad Street, New York City. 


STATE OF NEW YORK, | ge * 
(ity and County of New York, j oS 


Edward C. Smith, the aforesaid defendant, being duly sworn, says 
that he has read the foregoing answer and knows the contents 
thereof; that the same is true of his own knowledge, except as to 
the matters therein stated to be alleged on information and _ belief, 
and as to those matters he believes.it to be true. 


EDWARD C. SMITH. 


Subscribed and sworn to before me this 29th day of September, 
1882. 
J. McG. SMITH, 
Notary Public, New York County. 


15 At a stated term of the circuit court of the United States of 
America for the eastern district of New York, in the second 
judicial circuit, held at the United States court-rooms, in the city of 
Brooklyn, on the 20th day of December, in the year of our Lord one 
thousand eight hundred and eighty-two. 
Present: The Honorable Charles L. Benedict, district judge, hold- 
ing the court. 


Orde vo. 
I’REDERICK Myers against Epwarp C. SmIru. 


On reading and filing the affidavits of Daniel B. Childs and 
George Terry, and notice of this motion— 

On motion of Childs & Hull, defendant’s solicitors, and after 
hearing V. Wright Kingsley, Esq., complainant’s solicitor, in oppo- 
sition— 

[t is ordered that the defendant have leave to amend his answer 
herein by adding thereto as follows: ; 

“ Defendant alleges that he is informed and _ believes it to be true 
that the said invention and discovery and the same principles and 
combinations or substantial and material parts thereof alleged to be 
patented in and by the letters patent mentioned in the bill of com- 
plaint were patented by letters patent of the United States granted 
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and issued to the following persons, at the following times, and prior 
to the supposed invention and discovery thereof by the 


16 complainant herein, as follows, to wit, and are anticipated 


thereby : 

“G. Borgner, January 10, 1872, No. 122,553, apple-parer, corer, 
and slicer combined. 

“W. A.C. Oaks, Dec, 10, 1872, No. 133,796, apple-parer. 

“ F. W. Hudson, March 5, 1872, No. 124,272, apple-parer. 

“ W. M. Griscom, May 14, 1872, No. 126,803, apple-parer. 

“A. Turnbull & B. L. Webb, June 10, 1873, No. 139,837, apple- 
parer. 

“ D. R. Satterlee, Aug. 24, 1869, No. 94136, machine for making 
slate pencils. 

“TI. W. Court & C. O. Crosby, Aug. 18, 1874, No. 154,228, ma- 
chine for inaking fish-hooks. 

“George J. Hill, June 27, 1865, No. 48488, numbering and pag- 
ing machine. 

“TI. D. Shelton, July 27, 1875, No. 166,153, machine for assorting 
pins.” 

And it is further ordered that the replication heretofore filed by 
complainant to the original answer may at his option stand and be 
as and for the replication to the answer as thus amended. 

And it is further ordered that if on the final hearing the court 
shall find that the complainant’s patents are void for want of nov- 
elty, then defendant isto pay complainant’s costs and disbursements 
of taking testimony up to this time; otherwise not. 


(Signed) CHARLES L. BENEDICT. 


Endorsed : Order amending answer. Filed and entered the 26th 
day of December, 1882. 


17 Replication. 


The replication of Frederick Myers, complainant, to the answer of 
Edward C. Smith, defendant. 


To the judges of the circuit court of the United States for the eastern 
district of New York: 

This repliant, saving and reserving to himself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors, uncertainties, and insufficiency of the answer of the said 
defendant, for replication thereunto, saith that he doth and will aver, 
maintain, and prove his said bill to be true, certain, and sufficient 
in the law to be answered unto by the said defendant, and that the 
answer of the said defendant is very uncertain, evasive, and insuffi- 
cient in the law to be replied unto by this repliant, without that, that 
any other matter or thing in the said answer contained material or 
effectual in the law to be replied unto, and net herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed or 
denied, is true; all which matters and things this repliant is ready 
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to aver, maintain, and prove as this honorable court shall direct, 
and humbly prays as in and by his said bill he hath already prayed. 
V. WRIGHT KINGSLEY, 


Solicitor for Complainant and of Counsel. 
Endorsed: Replication. Filed October 31, 1882. 


At astated term of the circuit court of the United States of America 
for the eastern district of New York, in the second judicial circuit, ~- 
held at the United States court-rooms, in the city of Brooklyn, on the , 
2d day of November, in the year of our Lord one thousand eight 
hundred and eighty-two. 
Present: The Honorable Charles L. Benedict, district judge, hold- 
ing the court. 
FREDERICK Myers 
vs. In Equity. 
EDWARD C. SMITH. 


A bill of complaint having been filed in the above-entitled action, 
and the same having been brought to issue by the defendant filing 
an answer thereto and the complainant filing a replication to said 
answer, now, on motion of V. Wright Kingsley, solicitor for com- 
plainant, it is ordered that B. Lincoln Benedict, Esq., be appointed 
special examiner herein to take the testimony offered by the com- 
plainant herein under the 67 rule in equity. 


CHAS. L. BENEDICT. 7 


_ Endorsed: Order appointing special examiner. Filed & entered 
2nd day of November, 1882. 


1S United States Circuit Court, Eastern District of New York. 
FREDERICK Myers against Epwarp C. SMITH. 


Testimony under the 67th rule, under order of court, on behalf of 
complainant. 
SATURDAY, November Lith, LSS2. 

Appear.: V. W. Kingsley, for complainant; Childs & Hull, for 
respondent. 

Complainant’s counsel offers in evidence letters patent of Fred- 
erick Myers for improvement in nail feeding machines, No. 215,153, 
dated May 6th, 1879 (marked Exhibit A). 

Also letters patent to Frederick Myers, of New York, for improve- - 
ment in machines for trimming wooden boxes, dated March 26, 7 
1878, No. 201,822 (marked Exhibit B). 


Complainant’s counsel calls as a witness Gustav H. Grorat, who, 
being duly sworn, deposes and says: 


1 Q. State your name, age, residence, and business. 

A. My name is Gustav Herman Georgi; residence, 205 Avenue \ 
C, New York city; age, 38; business, pattern and model maker. ) 

2 Q. State for whom you work. alga 


a 
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A. For Frederick Myers, the complainant. 
3 Q. How long have you been a machinist? 
19 A. I am doing work for Mr. Myers since 1875; have been 
at the business since I was 14 years of age. 


(Model produced.) 


4 Q. Did you make the model that stands there before you? 
A. I made that model. 

5 Q. When did you make it? 

A. Two weeks ago. 

6 Q. For what purpose did you make the model? 

(Objected to, and wichdrawn.) 


7 Q. Were you directed to make it? 

A. I was directed to make it to use here in court. 

8 Q. Did you made the model which was sent to the Patent Office 
on which the patent was afterwards granted ? 

(Objected to by respondent’s counsel on the ground that it is in- 
competent, that model not being here, and that there is no evidence 
that the patent was granted on It.) 


a. Y es, sir: | made it. 

9 Q. When did you make it? 

A. In the month of December, 1877. 

10 Q. After you made it what was done with it? 

A. I had to make a box for it, and carried it down to the office, 
where Mr. Myers was waiting for it. 

11 Q. What else was done, if anything? 

A. As far as I can tell—it was none of my business—I delivered 
the box to Mr. Myers 

12 Q. Was the box marked for the Patent Office, if you know? 

A. As far as I remember Mr. Myers took a marking brush; that 
is all I ean tell. 

13 Q. Did you see him mark it? 

A. I might have seen it, but I can’t tell sure. 

14 Q. Do you know it was sent off at that time ? 

A. I can’t say. 

15 Q. Will you state if the model here before the examiner is 
precisely like the model made to send to the Patent Office ? 


20 (Objected to on the ground that the question relates to 
something which has not yet been offered in evidence, and 

that there has been no foundation laid for the question.) 

A. Yes. 

16 Q. In all respects t 

A. In all respects. 

17 Q. I will ask you now if that separate piece (indicating) was 
a part of the model sent to the Patent Office ? 


(Same objection as to Q. 10.) 


A. No. 
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18 Q. The model that was made to send to the Patent Office was 
made of wood—the same as this, was it? 


(Same objection, and also as leading.) 


A. The same as this. 

19 Q. You say you have been at work for Mr. Myers since 1875 
in making patterns; before he started his own manufacture for 
whom did you work, and were they employed to make the Myers 
patent ? 

A. I was employed by Morgan & Co., 650 East 12th street, New 
York city; they were doing all the work for Mr. Myers; so far as I 
know—patterns and models—and at the same time were building 
machines for him. 

20 Q. From the time that Mr. Myers obtained the letters patent 
on this machine for trimming boxes did you have anything to do 
with it; and, if so, what? 

(Objected to, no foundation for the question, and it 1s incompe- 
tent.) 


A. I built the wooden frame and put iron-work on it and set it 
in working order; ready for work. 

21 (). Have you done that for all the machines of this character 
made by Mr. Myers or not? 

(Objected to as incompetent, irrelevant, and immaterial.) 


A. I did. 
21 22 (). Were the machines thus completed by you when 
you had done with them; were they ready for work always? 
A. Always; ready for work always. 
23 Q. Do you remember or not Mr. Myers making any of these 
machines for Mr. Edward C. Smith, of Greenpoint? | 


(Objected to as incompetent and no foundation laid.) 


A. I have no knowledge of it. 

24 Q. Please state if the model present here is made in accord- 
ance with machines that you have heretofore made for Mr. Myers 
in its construction. 

(Objected to as before.) 


A. The first machine was this way—was built the same as the 
model here; lately we took parts of it off and made improvements 
by putting other things on. 

25 Q. How long ago? 

(Same objection.) 


A. About three years ago; the first alteration I made three years 
ago. 
26 Q. Were those material alterations in the machine? 


(Objected to as incompetent, leading, and as stating a conclusion.) 


A. Yes. 
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27 Q. What alterations were there and when was each made? 
(Objected to as incompetent.) 


A. The upper part was iaken off; the upper guide A A, the upper 
pieces of the frame, and this upright marked B was connected with 
the bottom guide C by having cast in one piece B and C instead of 
being separate; afterwards the whole upper arrangement was taken 
off, the whole frame A and B, and in place of it at D an extra E 
was put on, which I now attach without taking off A and B; that 
was done about a year ago. 

28 Q. What office was E intended to perform in the machine—— 

(Objected to as incompetent.) 


22 and what in the machine was it to be a substitute for that 
then existed in the machine? 


(Same objection.) 


A. To guide the box right straight before the cutters and the same 
time press it against the other side. 

29 (). What performed that office before you used E? 

A. A loose washer marked F; it was on the spindle G; this was 
used as a substitute for that. 

30 Q. Prior to that what change had been made in the construc- 
tion of the machine? State just when, if any. 

(Objected to as incompetent and immaterial.) 


A. Side guides working on springs were all taken away; they are 
marked on the model H; that was done a year ago; that was the 
only change on the top; there were other changes. 

31 Q. Why was H taken away; was there anything used asa 
substitute for those side guides? 


(Same objection.) 

A. The attachment E was used in the place of them. 

(Model offered in evidence and marked Complainant’s Exhibit 
Model ©.) 

(Objected to as incompetent, immaterial,and irrelevant, no founda- 
tion for its admission having been laid.) 

32 Q. Is the bar E a self-adjuster or not? 

(Objected to as before.) 

A. It is self-adjusting. 

30 Q. Why is it so? 

(Same objection.) 


A. By a spring attached to the lower hanger I, working on a 
spindle against bracket K, that constitutes its adjustability. 

34 Q. When the washer F was used prior to the attachment E 
was it then adjustable or not, the same as now ? 


(Same objection.) 
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ae A. It was also adjustable, just the same as now. 


Cross-examined by Mr. CHILDs: 


35 XQ. Were you born in this country ? 
A. No; in Germany. 
o6 X Q. Are you in the employ of Mr. Myers? 
A. Iam. 
37 X Q. Do you come here in obedience to a subpcena ? 
(Counsel for complainant says that he comes at the complainant's 
request.) 
(It is consented that further cross-examination of the witness be 
suspended, notice of resuming to be sent to complainant’s counsel.) 


Direct examination resumed: 


08 Q. Were the machines all made of wood ? 

A, Wood andiron; this model is made of wood. 

39 Q. And the one sent to the Patent Office ? 

A. That was made of wood. 

40 Q. Can you tell what parts of the machine were of wood and 
what of metal, indicating by the model ? 


(Objected to.) 


A. All of the model made of cherry wood represents iron, except 
the pulleys, which are made of ash; the pulleys were iron, too. 


H. GEORGI. 


Subscribed by the witness before me this 11th November, 1882; 
and I further certify that the deposition was read over to the witness 
before signature. 

B. LINCOLN BENEDICT, 


Spe cial Eramine rf ete. 
Further hearing adjourned to Nov. 17th, 1882. 


4 NOVEMBER 17, 1882. 
Hearing resumed. 
Same appearances. 


JAMES ATKINSON, being called as a witness for complainant and 
duly sworn, says: 


Examined by Mr. KINGsLey : 


41 Q. What is your name, residence, and business ? 

A. James Atkinson; Occidental Hotel, New York city: purchas- 
ing agent. re a 

42 Q. Have vou ever worked at machinery? 

A. No, never; have sold machinery, but have never worked in it. 

43 Q. Huw long have you been engaged in selling machinery ? 

A. I have been engaged in selling machinery at various times for 
the last five years. 

44 — you know Frederick Myers, of 625 Fifteenth St., N. Y.? 

A. I do. 
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45 Q. Have you seen at his place a nail feeding machine made by 
him ? 

A. In connection with other machinery, I have. 

46 Q. I show you complainant’s exhibit. Have you seen a nail 
feeding machine manufactured like that in Mr. Myers’ place? 

A. To the best of my judgment, I have seen such an apparatus. 

47 Q. Seen it there frequently, have you not? 

A. Oh, yes. 

48 Q. Are you acquainted with Edward C. Smith, of Greenpoint, 
the defendant, a box-maker? 

A. Lam. 

49 Q. How long have you known him ? 

A. From three to five years. 

50 Q. Have you recently entered his place of business? 
25 And, if so, state if you ever saw or not nail-feeders being used 
by him as represented by Exhibit A, shown you. 

A. I recognize the machine in that position, and as represented 
in that drawing, figure 3. I cannot say when I went there—within 
the last thirty days. 

51 Q. Did you see Mr. Smith or not? 

A. I did, and talked with him. 

52 Q. Did you see these machines at that time ? 

A. I saw one of them. 

53 Q. Was it in use or not? 

A. It was. 

54 Q. Did you see more than one nail-feeder being used at that 
time ” 

A. I cannot say that I did. 

55 Q. Did you find it difficult to get into his place? 

(Objected to as immaterial.) 

A. I did not. 

56 Q. Did you see boxes being made at the time you were there? 

A. Yes, sir; I saw boxes being made, but cannot specify on what 
machine. It was on the machine that was nearest to me. 


Respondent’s counsel moved to strike out the latter part as irre- 
sponsive. 
No cross-examination by Mr. Childs. 


JAMES ATKINSON. 


26 OriverR LIGHTOWLER, called as a witness for complainant, 
being duly sworn, says: 
Examined by Mr. KINGsLey: 
57 Q. What is your naine, age, residence, and business ? 
city; business, foundryman and machinist. 
58 Q. How long have you worked at machinery ? 
A. I have been in conrection with it eight years. 
59 Q. What is your present occupation ? 
A. Machinist. 
J—d23 


A. Oliver Lightowler; age, 49; residence, 415 W. 48th St., N. Y. 
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60 Q. For whom do you work ? 

A. For F. Myers, the complainant in this action. 

61 Q. Are you his business manager in his absence ? 

A. lam. 

62 Q. How long have you been connected with Mr. Frederick 
Myers? 

A. About six years. 

63 Q. Did you have anything to do in connection with the model 
that was made for the Patent Office; and, if so, what ? 


(Objected to as incompetent.) 


A. I did. 

64 Q. You saw the model that was sent to the Patent Office? 

A. I did. 

65 Q. By whom was it made? 

A. By the pattern-maker employed by R. Morgan & Co. 

66 Q. And now employed by Mr. Myers, is he not? 

A. He is. 

67 Q. You were connected with Morgan & Co. at that time? 

A. I was employed by R. Morgan & Co.; was the mechanical 

superintendent. | 
27 68 Q. Do you know whether that model so made was di- 
rected and sent to the Patent Office ? 

A. I cannot swear whether it went there or not; it was made for 
that purpose. 

69 Q. Was it sent off? 

A. It was sent off. 

70 Q. As you understood at the time, it was sent to the Patent 
Othice ? 

A. Yes. 

71 Q. Will you look at Exhibit Model C and say whether the 
model made to be sent to the Patent Office was made like that? 


(Objected to as incompetent, immaterial, and irrelevant.) 


A. To the best of my belief it is an exact copy, with this bar E 
off and the washer F on. 

72 Q. With that difference it isan exact copy, in your judgment? 

A. That answers it. 

73 Q. What time was this washer F taken off and the bar E sub- 
stituted in the making of machines—how long ago? 

(Objected to as before.) 


A. About a year ago. 

74 Q. Do you know Edward C. Smith, of Greenpoint—the box- 
maker? 

A. I do. : ¥ 

75 Q. How long have you known him? 

A. About five vears. 

76 Q. Do you know of Mr. Myers selling him machines called 
the nail-feeder and the box-trimmer, and, if so, how many, covered 
by the letters patent in this case? 
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A. To the best of my knowledge, twelve nail-feeders and two trim- 
ming machines. 

77 Q. When was this purchase—about when ? 

A. They were made at different times. The first, to the best of 
my knowledge, about four years ago; the last, 1 should judge, about 
three years ago. 

78 Q. You kuow his place of business at Greenpoint ? 
28 A. I do. 

79 Q. Do you know whether he had a fire there; and, if 
so, when? 

A. They had a fire, to the best of my knowledge, 18 months ago, 
about. 

80 Q. Were those machines all purchased before that fire by the 
defendant ? 

A. They were. 

81 Q. Have you ever sold them since, or has Mr. Myers? 

A. No, sir; he has not. 

82 Q. Were you at Mr. Smith’s place after the fire? 

A. I was there three days after the fire. 

83 Q. Will you state about what condition the building was in 
after the fire? 

A. There was no building at all. 

(Objected to as before.) 


84 Q. Any walls standing? 

A. I think one wall stood. I think the outside. engine-house 
also stood. 

85 Q. Do you remember whether the building was one or more 
stories ? 

A. I think it was three stories. 

86 Q. Do you know in what part of the building these machines 
purchased of Mr. Myers were used before the fire? If so, state. 

A. I am not positive; either the second or third story. 

87 Q. Did you see Mr. Smith at the time you entered, after the 
fire ? 

A. Not at the fire; saw him a few days afterwards. 

88 Q. Did you see any of these machines after the fire. And, if so, 
state what condition you found them in. 


(Objected to as before.) 


A. I saw eight or ten nailing machines, some parts of them de- 
stroyed, but no nail-feeders were to be seen at that time. 
29 89 Q. Did you discover any parts of the nail-feeder, broken 
parts or otherwise, at that time or afterwards. And, if so, 
state the condition. 
(Objected to as before.) 
A. I did not see any part of the nail,feeding machine with the 
exception of the standards, which were connected to nailing ma- 


chines for the purpose of sustaining the nail feeder. 
90 Q. This nail-feeder is simply a part of the nailing machine, 
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is it not, and Mr. Myers does not claim the nailing machine as 
such ? 
(Objected to as before, and leading.) 


A. The nail feeding machine is entirely independent of the nail- 
ing machine, but is attached to the n: ailing machine for the purpose 
of facilitating the manufacture of boxes. 

91 Q. And your answer is that you did not see any part of the 
nail-feeders after the fire except the standards? 

A. I saw no other parts. 

92 Q. Did you afterwards see any parts of the nail-feeders ? 

A. | never did. 

>}. Would the nail-feeder have strength enough to withstand 
a fall and the heat such as must have occurred at that fire without 
being destroyed ? 

(Objected to as before and as assuming a fact not proved in the 
case. ) 

A. I do not think they would. 

94 Q. State what strength the nail-feeder has—how it is con- 
structed. 

A. It is constructed with a base plate about three feet in length, 
with an extended arm across one end about twenty-eight inches 
‘long and four inches wide; a half inch thick; the other portion about 
eight inches wide and a half inch thick, with three ribs on the under 
side, for the purpose of giving to it rigidity and strength. Over this 
base-plate a series of cast-iron links in the form of a chain are caused 
to revolve by means of two small pulleys and two teeth wheels. 

The weight of those cast-iron links 1s about six ounces, and 
30) they are about eight inches long and very frail and easy to 
be broken. . 

95 Q. Was there considerable machinery? State what amount 
of machinery was in Smith’s factory. 

A. I don't know. I remember eight or ten saws and three or 
four planing machines. 

06 Q. Was the building wood or brick ? 

A. It was of wood. 

97 Q. You say you saw Mr. Smith after you entered the works; 
state if he said anything to you in reference to the fire and the de- 
struction of these machines. 


(Objected to as before.) 


A. I saw Mr. Smith after the fire; the conversation was general, 
in which he stated that most of his machinery was destroyed. 

W8 Q. Did he say anything else? , 

A. I don’t remember : he ‘did not mention any special machines, 
but that his machinery in general was destroyed. 

v9 Q. State what part of the trimmers would necessarily be de- 
stroyed by that fire if they were in that building. 


(Objected to as before and as being hypothetical, supposing a fact 
not proved.) 
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A. All this wooden bench and all the belting in connection with 
the machine would certainly be destroyed ; this bar would warp and 
be useless ; the steel spindles would be warped and bent; the springs 
would be destroyed, and all the adjustable parts of the machine 
would be utterly destroyed. A few of the castings might remain 
intact or only partially injured. 

100 Q. Did you afterwards or after the fire see any of the ma- 
chines when they were being repaired? And, if so, state in what 
condition you saw them or any of them. 


(( ’bjected to as before.) 


A. I saw none of the machines afterwards except a few portions 
of the trimming machine. 
ol 101 Q. What parts of the trimming machine did you see? 
A. The two hangers only underneath, marked |; that is 
all that I saw. 
102 Q. Do vou know whether the machine was being repaired at 
the time you saw it; and, if so, by whom? 


(Objected to as before.) 


A. So far as I can understand, the whole of the machine was 
being made new with the exception of those two hangers, I. 


(Defendant’s counsel moves to strike out the answer as being 
irresponsive and as being only the witness’ understanding.) 


103 Q. When you saw the machine called the trimmer had it all 
been made new except the pieces you have mentioned ? | 


(Objected to as before.) 


A. It had, so far as I could see. 

1033 Q. Where was it being repaired or made new, and by whom? 

A. In Brooklyn, by the firm of Smith & Doig. 

104 Q. Did you talk with Smith & Doig as to how far they had 
made these machines new? And, if so, state what they said. 


(Objected to on the same grounds, and also as calling for com- 
munication with three parties in the absence of the defendant.) 


And did they inform you that they were doing the work for Mr. 
Smith, the defendant? 

(Objection renewed, and also as leading.) 

A. I talked with Mr. Smith, of that firm of Smith & Doig, who 
informed me that most of the parts of the machine were entirely 
new, but that they had built it because E. C. Smith had guaranteed 
to protect them against any trouble they might get themselves into 
by so doing. 


(Defendant’s counsel moves that the answer be stricken out on the 
grounds above stated.) 
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o2 105 Q. Could you tell -by examining that machine as you 


saw it what parts were old or not; and, if so, what parts were 
old ? 
(¢ bjected to as before.) 
A. I could; this adjustable bar C was entirely new; the washer 
F and the steel spindles attached to the hangers I and all the shafts 
= 
and all the pulleys that I saw were new, as well as all the wooden 
frame-work. 
(Defendant’s counsel moves to strike out the answer, and particu- 
larly the words “ all the pulleys that I saw.”) 
106 Q. Was the machine as you saw it at Smith & Dorig’s com- 
pleted so as to run or work ? 
A. Mr. Smith informed me it was, and was ready to be delivered 
then. 
(( bjected to.) 
107 Q. When was this? 
A. I judge about five months ago. I am not positive as to the 


time 

108 Q. Did you see the machine there more than once? 

A. I saw it twice. 

109 Q. Were they at work on it both times when you were there 
or not? 


(Same objection.) 

A. They were at work upon it both times. 

110 Q. Anybody with you? 

A. One time Mr. Leech, of the firm of Leech & Brother, was with 
me. 
111 Q. Did you go there for the purpose; for what purpose did 
you go there ? 

A. Il requested Mr. Leech to go with me to Smith & Doig’s for the 
purpose of examining the trimming machines. 

112 Q. Did you ever have any conversation with the defendant 
in regard to these machines after the fire occurred upon his prem- 
ises? If vou so state, what? 


(Objected to as incompetent.) | | 


A. I saw Mr. E. C. Smith and told him that I believed he had | 
rebuilt and reconstructed eight or ten of Myers’ nail-feeders | 
30 and a trimming machine, and that I should commence an ou 
action against him at once for infringement. 
3 Q. Was this prior to commencing this suit? 
e [t was prior. 
114 Q. Where did it occur? 
A. In Mr. Myers’ shop. 
115 Q. What did he say in reply ? 
A. He told me — had been informed that he had a right to re- 
build them ; that nobody would let him alone about those matters, 
and I could go ahead with the suit. + 
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116 Q. Are these two machines patented by Mr. Mvers used 
largely in the United States and elsewhere? 


(( )I jected to.) 


A. Those machines are used—the trimming machines—in Chicago 
and several places in Brooklyn, and largely used in England, 
France, Germany, and Holland. 

117 Q. How with the nail-feeder ? 

(Same objection.) 


A. They are used to a much larger extent in all the places before 
mentioned. | 

118 Q. Are these patents of large value or not? 

(Objected to as incompetent and leading.) 


A. I think they are. 
119 Q. Do you not know that they are very valuable to Mr. 
Myers, of your own knowledge ? 


(Objected to as incompetent, leading, and having no foundation.) 

A. I know that they are of large value. 

120 Q. Do you know it as manager of his business ? 

A. I know it as his manager. 

(Defendant’s counsel moves to strike out answers to questions 118, 
119, 120.) 

121 Q. Have you had the direction of building his trimmers and 
nailers, for some time past, as his superintendent ? 

A. I have superintended building all of them from the begin- 


ning. 
3 122 Q. Do you remember the two trimmers sold to the 
defendant ? 
A. | do. 


123 Q. Were they constructed in the same manner as model C or 
not? 


(( bjected to as before.) 


A. The first machine was a copy of this model, with the exception 
of the washer F being substituted for the bar E. 

124 Q. When did you first use the bar marked E in making the 
machines? 

A. About a year ago. 

125 Q. Was that in the machines: as sold to Mr. Smith, the de- 
fendant? 

A. It was not. 

126 Q. Did they have the washer F on at that time? 

A. They did. 

127 Q. Will you state if there is anything in this model, except 
as you have mentioned, that differs from the trimmers sold ? 

A. There is no essential difference in the first machine. There 
might have been a little difference in the second machine in the 
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mechanical construction, but all the main points of the machine 
were intact in both machines. 

(Complainant’s counsel gives notice to defendant’s solicitor to pro- 
duce his licenses to use machines at the next meeting, In accordance 
with written notice to produce.) 

Adjourned to Nov. 24th, 11 a. m. 


35 FRIDAY, Nov. 24th, 1882. 
Hearing resumed. 

Both parties appear. 

Mr. Hull, for respondent, asks for adjournment on account. of ab- 
sence of Mr. Childs. 

Mr. Kingsley opposes and offers to stipulate that all testimony 
taken to-day shall be subject to any legal objection that might have 
been made at the time as to each question and answer and wit- 
nesses to be cross-examined at the next adjourned day. 

(Examination proceeds in the absence of Mr. Hull.) 

The licenses called for from the respondent at the last meeting in 
the absence of respondent’s counsel are not produced at this meet- 
Ing. 

Notice to produce, with admission of service, filed with the ex- 
aminer. 


Examination of Mr. LighrowLerR resumed by Mr. KINGsLey: 


128 Q. Will you state as to what you know as to the invariable 
practice of Mr. Myers when selling his patented machines, as marked 
Patent Ex. A and 5, as to the nail-feeder and trimming ma- 
chines ? 

A. It was Mr. Myers’ invariable -practice to give a license to use 
the said machines; in no case did he give an absolute bill of sale 
of any of his machines; neither do we at the present time. 

129 Q. In what manner does he restrict the sale or use? 

A. The license that he gives with those machines is a license to 
use only, and not a license to sell without his consent. 

130 Q. Does he usually keep duplicates of those licenses ? 

A. He does of all sales. 

131 Q. Where is Mr. Myers now ? 

A. In Europe. 
36 132 Q. Have you examined carefully to see if you can find 
duplicates of licenses to Mr. E.C. Smith? And, if so,.state 
if you found them. 

A. I have not examined any of Mr. Myers’ business prior to my 
being employed by him, two years ago. 

133 Q. Have you looked over his papers in the office to find any 
duplicates of licenses to Mr. KE. C. Smith for the purpose of producing 
here or not? 

A. I did not look very carefully. I looked over all papers in 
connection with my business with Mr. Mvers, but did not discover 
any licenses given to E. C. Smith. I may be able to- discover 
them by looking into his business prior to my employment by 
him. 
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Exhibit A, patent for nail feeding machine, shown. 


134 Q. Were the machines made in an exact accordance with 
these drawings and letters patent or not? 

A. They were; the nail-feeder in strict accordance with those 
drawings, and no change has been made whatever. 

155 Q. Have you known how they were constructed by Myers 
from the beginning—since the patent issued? If so, state about 
what time they began to be made by Mr. Myers. 

A. I am thoroughly conversant with the construction of those 
machines, and they were first constructed about four years ago. I 
have had charge of all their construction from that time, either 
when made by R. Morgan & Co. or by Mr. Myers himself. 

136 Q. When did Mr. Myers begin to make them himself? 

A. Two years ago this last June. 

137 Q. Do you remember the nail feeding machines which were 
sold to defendant? And, if so, state whether these machines 
were or were not made in accordance with the drawings in the 

patent. 
37 A. I remember all the machines that have been made for 
Mr. E. C. Smith and know they were in accordance with this 
patent and the drawings. 

138 Q. Who was the foreman of R. Morgan & Co. or the machine 
shop at the time they made machines for Myers? 

A. Thomas L. Smith, now of the firm of Smith & Doig, of Wil- 
liamsburgh. 

Monpbay, November 29. 

Hearing renewed. 

Same appearances. 

Objections made by respondent’s counsel to testimony taken at 
the last session in accordance with stipulations : 

To Q. 128, as incompetent, irrelevant, and immaterial; as leading 
and assuming a fact not given in evidence. 

To Q. 129 the same objections. 

To Q. 130 the same objections. 

To Q. 152 same objections. 

lo Q. 134, as incompetent, irrelevant, and immaterial. 

7 the same objections. 
S the same objections. 


.13 
To Q. 13 
Cross-examination of OLIVER LIGHTOWLER. 

Examined by Mr. CHILps: 
164 XQ. Did you personally send the model to the Patent Office 


for the trimming machine? 

A. I did not; I only saw it in the office of Mr. Myers. 

165 X Q. When you say, then, it was sent off you only know that 
fact from information, do you? 

A. I know it from the fact that the model was made for that ex- 
press purpose and was handed to Mr. Myers to send to the Patent 
Office. This is my only knowledge that it was sent then. 
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38 166 X Q. Did you personally sell to the defendant. ever 
any box trimming or nail feeding machines claimed to have 
bee P invented by plaintiff ? 

I never sold him any box trimming machines, personally. 

2 X Q. How do you know any were ever sold ? 

Because I superintended their construction, delivered them to 
I. C. Smith’s box factory ; frequently saw them running there, and, 
after being newly attached to the nailing machines, ordered men 
sent to regulate and adjust them to their work. 

168 X Q. Do you know, of your own knowledge, on what terms 
or conditions any of these machines were sold by Myers to Smith, 
if atall? 

A. I am not acquainted with any of the conditions upon which 
Mr. Myers made to those sales to E. C. Smith, having no business 
connection with him other than to superintend the construction of 
his machines. 

169 X Q. Do you, of your own knowledge, know how many, if 
any, of these two kinds of machines were ever sold by Myers to 
Smith ? 

[I know, of my own knowledge, that nine of those machines 
used by Mr. E. C. Smith were Mr. Myers’ machines, but cannot tell 
whether those machines had all been bought directly from Mr. 
Myers or through a third party. 

170 X Q. How many of each kind ? 

A. Nine nail feeding machines and two trimming machines. 

“a X Q. When were these machines sold, if you know? 

[ think the first lot was about five years ago, perhaps before, 
fe the last about three years ago. 

172 X Q. When you stated in your direct that Mr. Myers sold 
Smith twelve nail-feeders was that not an error, and should the 
number not be nine, as you now testify ? 

A. It was not an error. 
39 173 X Q. Might not complainant have sold respondent 
machines of the kind in question since the five at Smith’s 
factory and still you not know it? 

A. It would be impossible for Mr. Myers to sell any to Mr. Smith 
since the five without my knowing it. 

174 X Q. Would it also be impossible, in your opinion, for Mr. 
Myers to have sold these machines to Mr. Smith out and out in- 
stead of giving merely a license to use said machines ? 

A. It would not be impossible, but it was Mr. Myers’ habit always 
to give licenses. 

175 X Q. Do you mean to say that that is Mr. Myers’ invariable 
custom ? 

~- When Mr. Myers sells those machines directly it is. 

176 X Q. Will you swear that Mr. Myers or those acting for him 
or any one never sell any machines absolutely instead of giving a 
license ? 

A. Ieould not swear that; those that have been sold through 
ayents—I cannot swear whether the agents give licenses or not. 
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177 X Q. Except in the case you mention, is it, then, his invari- 
able practice ? 

A. It is Mr. Myers’ invariable practice to give a license for all his 
machines when sold directly by him to the user. 

178 X Q. Were you at the fire which took place at Smith’s factory 
in April, 1881—April 26th ? 

A. I was there two or three days after. 

179 X Q. Do you personally know whether or not any of the 
machines now in question were actually in Smith’s factory at the 
time of that fire? 

A. I know they were there a few weeks before the fire, as I saw 
them running. ‘Two or three days after the fire I saw the standards 
attached to the nailing machines to which the nail feeding machines 
had been bolted. | 

180 X Q. (Question repeated.) Is that your only answer ? 

A. That is my only answer, as to my personal knowledge. 
40 181 X Q. Does that constitute, also, all your personal 
knowledge as to whether any of these machines were in that 

fire ? 

A. That constitutes all my personal knowledge. 

182 X Q. Will you swear that all of the nail feeding machines 
were destroyed in that fire except the standards ? 


(Objected to on the ground that defendant have admitted that all 
these machines were in the fire and were injured.) 


A. I cannot answer that question; [ will not swear they were all 
destroyed. 

183 X Q. Did you personally examine the remains or debris of 
this fire ? 

A. I walked over the top of the debris and saw several machines 
of various kinds in all kinds of injury; some machines had been 
utterly destroyed. 

184 X Q. Who was with you? 

A. No one. 

185 X Q. What time of day was it? 

A. About 11 o'clock in the forenoon. 

186 X Q. How long a time were you engaged in looking over the 
ruins, if you did so? 

A. It might have been half an hour; fifteen minutes, I am sure. 

187 X Q. Was it not possible for other parts of these machines 
than those you saw to be lying on the ground? 

A. It was possible. 

188 X Q. Is it not true, and do you not mean to be understood as 
saying, simply, that you did not see portions of these machines ex- 
cept those you have named ? 

A. I meant so; they might have existed—other portions. 

189 X Q. Do you personally know that any of these machines fell 
at the time of the fire or how far they fell? 

A. I do not personally know whether they were in the factory at 
all at the time of the fire. 
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41 190 X Q. Do you, of your own knowledge, know anything 
of the heat or intensity of that fire? 
A. I do not. 
191 X Q. Do you know whether defendant ever used any of these 
machines after the fire ? 
A. If Ican state what I know of my own knowledge and what 
I was told, I can answer that question. 
192 X Q. Do you know, of your own knowledge? ide 
A. I do not, of my own personal knowledge. “: 
193 X Q. You don’t know that any of them ever were destroyed, 
do you? 
A. No; not personally. 
194 X Q. At the time of this fire did not Smith have in his fac- 
tory a machine, patented machine, for printing labels or boxes which 
he bought of or was patented by complainant ? 
A. He had a box printing machine which he bought from Mr. 
Myers, but the machine was not patented by Mr. Myers; Mr. Myers 
held the right to manufacture. 
195 X Q. It was there at the time of the fire? 
A. Yes. 
196 X Q. Was that printing machine of more or less strength and 
delicacy of construction than the trimmers and nail-feeders ? 
A. The printing machine was made all of cast iron, rigid and 
strong in nearly all its parts, and much less liable to damage by 
fire than either the trimming machine or the nail-feeders. — 
197 X Q. Was any portion of the printer made of wood ? 
A. No portion was of wood. 
198 X Q. Were not its parts more delicate in construction and 
adjustment than those in the trimmer and nail-feeder ? 


(Objected to as immaterial.) 


A. They were not. 
199 X Q. Were its parts generally as strong as in the other ma- 
chines ? 
42 A. Its parts.are stronger in every respect, with the exception 
of inking rollers, which are supplied to the machine. 

200 X Q. When you say that certain parts of these machines, the 
trimmer and nail-feeder, would be destroyed bv that fire if they 
were in that building, is not that your opinion merely ? 

A. That is my opinion. 

201 X Q. What, in your opinion, constitute the essential parts of 
the trimming machine? 

A. I consider theessential parts to be the adjustable bar inarked C, 
the steel spindles G, the washer F, the self-adjustable bar E, and the 
wooden frame-work, the whole table—this central belt with stops or 
carriers; those are the essential parts of the machine. 

202 X Q. Are not the cutters an essential part of the machine ? 

A. The machine cannot work without the attachments; all its parts 
are absolutely necessary ; the cutters are all essential parts of the 
machine. 

: 203 X Q. Are not the two hangers I an essential part of that ma- —* 
chine ? 
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A. In this case they are. 
204 X Q. Also the pulleys? 
A. I have already answered that all the parts are essential. 


Adjourned to Dec. 4th, 1882. 


Mownpay, Dee. 4, 1882. 
Same appearances. 7 


Cross-examination of OLIVER LIGHTOWLER resumed: 


2044 X Q. Are not the firms of Reeves & Church, Orr, Fowler & 
Co., and the Erie Preserving Co. engaged in the same business as 
defendant ? 

A. I believe they are all engaged in manufacturing boxes. 

205 X Q. In or near this city ? 
43 A. Reeves & Church are in Brooklyn; the Erie Preserving 
Company is in Hunter’s Point, I believe. 

206 X Q. Has not the complainant in this action sold to all of 
those firms named box-trimmers or nail feeding machines absolutely 
instead of giving licenses to use within the last three or four 
years ¢ 

A. | am not aware that Mr. Myers ever sold any machines of 
any description to the Erie Preserving Company, unless it might 
have been a printer—that is, sold them directly. I can answer 
better what machines they have than how they bought them. I 
believe that Mr. Myers sold directly two printing machines to Reeves 
& Church and sold several nail feeding machines to Orr, Fowler & 
Co. as well as a printing machine and a trimming machine. All 
this business occurred before I was in business connection with 
Mr. Mvers, and I know, of my own personal knowledge, that licenses 
have been given to Orr, Fowler & Co., and I believe to Reeves & 
Church. I know nothing of the Erie Preserving Co. 

207 X Q. Did not complainant sell to the Erie Preserving Co. 
one or more nail feeding machines ? 

A. He may have done so, but I think they were bought through 
a third party. 


(Defendant’s counsel moves to strike out answer after the words 


“done so.”) 


208 X Q. Did not complainant sell to Reeves & Church abso- 
lutely one or more trimming machines ? 

A. I cannot answer; | do not know. 

209 X Q. Did not the complainant sell to Orr, Fowler & Co. both 
trimmers and nail feeding machines during this time? 

A. 1 believe he did. 
44 Redirect by Mr. KinGs.ey: 

210 Q. When was this sale, last spoken of ? 

A. I think in the year 1879. 

211 Q. During the time you have been with Mr. Myers have the 
sales all passed through your hands of the two kinds of machines 
in suit? 
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A. They have all passed throngh my hands. 

212 Q. Are the sales of machines and attending to the sales part 
of your business as manager for Mr. Myers? 

A. It isa part of my business to attend to all his sales of all kinds 
of machines manufactured by him. 

213.Q. What time was it you became connected with him as 
manager ? 

A. In the month of July, 1879. 

214 Q. State whether a custom — in the selling the two kinds of 
machines covered by the patents in this case since you have been 
employed for Mr. Myers; and, if so, state what that custom 1s. 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. Mr. Myers always carefully instructed me to dispose of no 
machines without giving a license to use the machines; that has 
been my invariable custom. | 


(Moved to strike out the answer as irrelevant and immaterial.) 


215 Q. Since your connection with him ? 


A. Yes. 
(Same objection.) 


216 Q. Has there been any exception to that custom since you 
have been there as manager? And, if so, state what it is. 


(Same objection.) 


A. In one or two instances there have been exceptions, such as 
Mr. Myers’ machines being attached to other machinery which had 
been furnished by other parties; in those cases a license has not 
been given. 


(Same motion to strike out.) 


45 217 Q. When sales have been made through agents or 
third parties has that custom been observed or not; and, if 
not observed, to what extent has it been departed from ? 


(Same objection.) 


A. In some cases it has been observed; in others it has not; it 
has depended entirely upon the conditions of the sales made. 


(Same motion to strike out.) 


218 Q. Can you state how many times since you have been there 
sales have been made of either of those machines without license to 
use the same ? 


(Same objection.) 

A. I cannot answer it from memory. 

219 Q. As you now recollect, how many have there been and to 
whom ? 

A. In one case machines were sold to Malcolm Lloyd, in Philadel- 
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phia; the machines were sold through third parties. There have 
been no cases since my connection with Mr. Myers. 


(Same objection to question and answer.) 


220 Q. Have any of these machines been sold to E. C. Smith 
through a third party ; and, if so, which ones, and when? 

(Same objection.) 

A. Thrée of the nail feeding machines have been sold to E. C. 
Smith through a third party, Joseph Swift; said sales were made in 
the latter part of 1879. 

(Same motion; paper shown.) 

221 Q. Do you know the signature? 

(Objected to.) 

A. Yes; it is the signature of E. C. Smith, defendant in this ac- 
tion. 

222 Q. Have you seen his handwriting—have you received letters 


from E. C. Smith before? 
A. E. C. Smith very seldom writes the orders; he signs them. I 
don’t think that order is in his handwriting. 
46 223 Q. Do you recollect receiving letters in that hand- 
writing from E. C. Smith since your connection with Mr. 
Myers? 

(Objected to.) 

A. No; I do not. 

224 Q. Do you know whether Mr. Myers built these machines for 
E. C. Smith about the date of that letter—built or sold him the ma- 
chines called for in that letter? 

(Objected to as incom petent, irrelevant, and immaterial.) 


A. I cannot swear as to the dates; to the best of my belief those 
machines were built and delivered to E. C. Smith about that time. 

(Same motion to strike out.) 

225 Q. Was that envelope on it? 

A. Yes; the same envelope was on it when I found it. I found 
it in Mr. Myers’ private papers. 

(Same objections as before.) 

(Paper marked Ex. D. and envelope Ex. D*.) 

(Objected to by counsel for respondent.) 

226 Q. You have stated that you did see the Myers machines in 
Mr. Smith’s place before the fire; please state how many you saw 
and which kind. 

(Objected to as incompetent—as already examined about.) 


A. I saw a trimming machine at work and two or three nail- 
feeders. 


o2 FREDERICK MYERS VS. EDWARD C. SMITH. 


227 Q. Did the nail-feeders run in sets, and how many sets were 
there and how many in each set? 

(Objected to as incompetent, irrelevant, and immaterial and as 
new matter.) : 

In some instances they run in sets of three. They did run in 
sets in Smith’s factory before the fire. I saw three sets running 
several times, three in each set. 

228 Q. About what time was that when you first saw. three sets 
running? 

A. I think in the year 1879. 

(Same objection.) 
47 229 Q. Did you, before a suit against Mr. Smith which was 
discontinued in June, 1879, see three sets running there or 
not ? | 


(Same objection.) 


A. I saw three sets running frequently before that time. At that 
time I had full leave to go through Mr. Smith’s factory at any 
time. 

(Respondent’s counsel moves to strike out the answer, especially 
the last sentence, as incompetent, irrelevant, and immaterial and as 
a statement made by the witness not In answer to any question.) 

230 Q. Was the sale of the three nail-feeders through Swift to 
defendant made after the suit in 1879 or not? 

A. It was made after the suit had been diseontinued. 


(Same objection.) 
231 Q. What in that trimming machine is the driving or oper- 
ating mechanism ? 

The dviving mechanism consists of the pulleys and shafting 
either attached to the machine or placed in any other position by 
which the same result is accomplished. 

(Same objection ; also as being new matter.) 

2313 Q. What part of the trimming machine was made of wood? 

(Same objection.) 

A. The legs and the table to which the iron-work is attached; the 
entire framework ; the table and its supports ; the chute. 

232 Q. Which kind of wood in Ex. Model C represents wood in 
the machine as made? 


(Objected to as before.) 


A. This dark wood in the model represents wood in the machine. 
The light wood represents iron in the machine; there are a few ex- 
ceptions. ° 

233 Q. Were the machines made after the obtaining the patent, 
and were the machines sold to Smith made in accordance with the 
present model, Ex. C? 
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48 (Objected to, as before, in reference to the proportions of 
iron and wood-work. Same objection.) 


A. The first machine that was sold to E. C. Smith was nearly like 
this, with the exception that the hangers marked L at the rear were 
made of Iron and bolted to the wooden frames. 


(Motion to strike out, as before, and as assuming facts not proven 
in the case.) 


Recross : 


234 X Q. You didn’t sell any machine to Smith after the discon- 
re of the suit you have mentioned in 1879, did you ? 

A. I did not. 

235 X Q. How long before the fire was it that you saw a trimmer 
and two or three nail- -feeders, as you say, in Smith’s factory ? 

A. I think it was within a month or two months of the fire. 

236 X Q. Will you swear it is within three months? 

A. I could not. 

237 X Q. Or six months ? 

A. I will swear within six months. 

238 X Q. Does complainant sell his trimming and nail feeding 
machines at the same price now as before he did prior to your enter- 
ing his employment, two and a half years ago? 

A. I do not know on what terms he sold his machines previous 
to my employment by him; I know how he sells them now. 

239 X Q. Does he sell them now at one uniform price? 


(Objected to as incompetent, irrelevant.) 
A. He does not. 


49 Monpay, Dec. 18th, 1882. 


Hearing resumed. 
Same appearances. 


Examination of OLtiver LIGHTOWLER resumed. 
Cross-examined by Mr. Cuinps: 


261 X Q. Are the knives or the cutters so constructed in the 
trimming machine that they can be changed at pleasure when worn 
out? 

They are so constructed that they can be removed and replaced 
in a few moments; it is necessary they should be so, on account of 
frequently requiring sharpening, as well as to put in new ones. 

262 X Q. Then I understand you that the knives or cutters in the 
cutter head may be changed, the cutter head remaining the same? 

A. The knives can be changed and the cutter head remain as it is. 

263 X Q. Look at Exhibit ‘B, Fi ig. 4, and please point out on that 
drawing the cutter head. 

A. I have marked it X X on the diagram. 

264 X Q. Please point out on the same figure the cutter and state 
the letter by which it is referred to 1n the patent. 

A. The knives are iettered “ p 
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265 X Q. Is the cutter head a permanent part of the machine as 
distinguished from the cutter? 

A. It is not a permanent part. 

266 X Q. In what sense is it not a permanent part of the ma- 
chine? 

A. Because it is constructed of two washers having two slots run- 
ning parallel to each other, in which the knives or cutters are placed ; 
they are then placed upon the spindle; a washer on the bottom 
fixed to the spindle prevents them from slipping too far down; a 
nut is placed on the top of the spindle firmly screwing the two 
washers together with the knives or cutters between them, thus 
holding them firmly together. This forms the complete cutter head 

and knives. 
50 267 X Q. As compared with the cutters which may be 
changed as they become dull or are worn out, is not the cutter 
head a stable or permanent part of the machine? 

A. It is not a permanent part of the machine, but it is not necessary 
to remove the cutter head while the knives are being changed. 

268 X Q. Do you mean it is not permanent because it is possible 
to change it? 

A. I claim it is not permanent because it may sometimes be 
necessary to change it. 

269 X Q. And because it can be changed—that is your reason ? 

A. Those are my reasons. 


Redirect by Mr. K1InGsLey: 


270 Q. State if every part of the trimming machine may not be 
changed by a mechanic when it becomes necessary to replace it. 

A. Every part of the machine can be replaced at any time by a 
mechanic who is capable. 

271 Q. Have you known whether the knives wear out before any 
other part of the trimming machine or not? 

A. The knives will be the first to wear out. 

272 Q. Have you ever known any knives to wear out, so far, or 
not? 

A. I have known several knives to break, but none to wear out. 

275 Q. Have you refreshed your recollection as to what times you 
saw the Myers machines running in the shop of the defendant? 
And, if so, state at what times you now distinctly remember seeing 
them, both before and after the fire. 

A. I cannot give any dates. I saw them about two weeks before 
the fire. 

274 Q. Had you seen them before that? 

A. Oh, yes—that is, the last time I saw them before the fire. 

275 Q. Were they running this. last time or not? 

A. The machines were then running. : 
5] 276 Q. How did you come to go there on that occasion ? 
A. The object of my going there was to purchase from Mr. 

Smith two dressing machines which I knew he had in his possession 
and not using at the time. 
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(Defendant’s counsel moves to strike out as incompetent, irrele- 
vant, and immaterial.) 


277 Q. How do you fix the time? 

A. From the circumstances that Mr. Myers was then on a visit to 
this country and desired to purchase those two machines to take 
back with him to Europe, we not having time to manufacture them 
before his departure. 

278 Q. Will you state how many of the machines were in Smith’s 
shop when you visited it before the fire, and of what kind ? 

Pe I think there were nine nail-feeders and one trimming ma- 
chine. 


(Motion to strike out as merely opinion.) 


A. That is the best of my recollection. 

279 Q. State whether you saw any of these machines running after 
the fire, and how many, and when. 

A. In Mr. Smith’s place, after it was rebuilt. To the best of my 
recollection, it was about one month after the factory had been re- 
built. I saw then. on the bottom floor of the building, I think, 
three of the nail feeding machines running, and a trimming ma- 
chine. 

280 Q. How do you recollect as to the time, and for what purpose 
did you go there? 

A. At that time I was experimenting with a new cutter head and 
knives, and learned that Mr. Smith had some of the kind I wished 
to see. I went to the factory and saw Mr. Smith—asked him if he 
would have any objection to show me the new cutter heads. He 
told me he had no objections, and showed them to me on the trim- 
mer. I saw them running on the trimmer on the same floor with 

the nail feeding machines. 
o2 281 Q. Was anything said between you and Mr. Smith as 
to whether these machines had been repaired by him ? 

A. No conversation took place between Mr. Smith and myself at 
that time in reference to any repairs. 

282 Q. Did you examine the trimmer or not particularly in ref- 
erence to whether it had been repaired at that time? 

A. I made no examination of the trimmer itself or of any of the 
machines, except of the new cutters. 

283 Q. Did you buy a set of the same kind of cutters as those 
used by Mr. Smith, and is it this that refreshers your recollection 
about that visit ? 


(Objected to as incompetent and immaterial.) 


A. I did buy a set at the time, and this cireumstance is what led 
me to remember the time I was in Smith’s factory after the fire and 
after he had rebuilt. 


Recross by Mr. CHILDs: 


284 X Q. Do you mean to swear positively that you saw a trim- 


36 FREDERICK MYERS VS. EDWARD C. SMITH. 


mer and nine nail-feeders running in Smith’s factory shortly before 
the fire? 

A. I do. | 

285 X Q. And also swear positively as to seeing these nail-feeders 
and a trimmer running there after the fire? 

A. I will swear as to the trimmer, but will not swear as to how 
many nail feeding machines I saw, as I was not looking for them. 

286 X Q. De you know that the trimming machine which you 
saw there after the fire was the identical machine that you saw be- 
fore the fire ? | 

A. It was not the same machine at all that I saw before the fire. 

287 X Q. What machine was it ? 
53 A. It was one of the two machines which Mr. Smith in- 
formed me had not been destroyed in the fire. 

288 X Q. Then the machine you saw running after the fire was 
the one which had not been in the fire? 

A. I so understand and was so informed. 

289 X Q. Do you know whether the three nail-feeders which you 
saw running there after the fire, as you say, were the same or a 
portion of the same machines you state you saw there before the 
fire ? 

A. I could not swear they were the same machines; I can only 
swear they were Myers’ machines. 

290 X Q. Can you swear that any of those three machines were 
in or had been through the fire? 

A. I cannot swear; I know from information and belief only. 


DECEMBER 26TH, 1882. 

Hearing resumed. 

Oniver LIGHTOWLER recalled. 

Examined by Mr. KINGSLEY: 

310 Q. State if this drawing was issued by Myers; and, if so, 
when, and does it exactly represent the nail feeding machine or 
not? 

Paper shown. 


(Objected to as incompetent irrelevant, and immaterial and as 
leading and as having no connection with the machine used by 
defendant or the machines which he had purchased from com- 
plainant.) 

A. It was issued by Myers in 1880, and is a correct representation 
of the nail feeding machine. 

311 X Q. State whether it is a trie representation or not of the 
machines sold to the defendant. : 

A. It is an exact representation. 


(Objected to as before.) 


Complainant’s counsel offers paper in evidence marked Exhibit E. 
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54 312 Q. State what is the actual cost of material and labor 
in building the nail-feeder made by Myers. 

(Objected to as irrelevant, incompetent, and immaterial and as 
being new matter.) 

A. The actual cost is $37 each machine, material and labor. 

313 Q. When R. Morgan & Co. made the machines for Myers 
state what they received from Myers for building them new. 

(( bjected Lo as before.) 

A. Morgan & Co. supplied those machines to F. Myers for $37 
each, but they also had an interest of 25 per cent. from the net pro- 
ceeds of all sales made, the cost of sales being deducted. 

(Motion to strike out answer.) 

314Q. Did the cost of the machines made by R. Morgan & Co. 
exceed $37 or not? 

( jected to as before and as being already answered.) 

A. $37 was the price agreed upon as being the cost, and was so 
arranged between R. Morgan & Co. and F. Myers. 

(Motion to strike out answer.) 

315 Q. Did R. Morgan & Co. make any profit at that price or did 
the machines cost them that? 

(Same objection.) 

A. R. Morgan & Co. made a certain per cent. of profits at that 
‘rice; it was upon the basis of paying each man $4a day for his 
abor on the machines. 

(Same motion.) 


316 Q. Did R. Morgan & Co. actually pay $4 per day to their men 
; 


or not: and, if not, how much * 

(Same objection.) 

A. They did not. The price paid the men at that time was be- 
tween two and two fifty per day. 

317 Q. Was this about the time that Myers sold the defendant 
these: nail-feeders ? 

(Same objection.) 

A. This was about that time. 
DO 318 Q. State what the material in one of those nail-feeders 
cost. 

(Same objection.) 

A. The nail feeding machine weighs 180 pounds; the cost of 
sasting at that time was four cents per pound, making the cost of 
material $7.20. 

(Same motion.) 
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319 Q. That comprises the whole machine ? 


(Same objection.) 


A. Yes, sir. 
320 Q. State whether a machine would cost more or less in May 
last than that price to build, embracing labor and material both. 


(Same objection.) 


A. The labor on the machine last May would cost three or four 


dollars, iron and wages being a little higher, but the cost of mate- 
rial remains about the same. 
321 Q. State what would be the cost of making a trimming ma- 


chine last May—material and work. 
(Same objection.) 


A. The cost would be about $125. 

22 = Would there be a manufacturer’s profit on the machine 
at that price ? 

A. There would be at that price. 

323 Q. About how much ? 

r% About $35. The actual cost of labor and material is $90. 


(Motion to strike out as before.) 
324 Q. Does Mr. Myers sell his machines at these prices ? 
(Objected to as before.) 


A. He does not; he gets a much higher price. 


Recross by Mr. CHILDs: 

325 X Q. Did you yourself ever pay Mr. Morgan’s men for their 
labor ? 

A. I always paid them. 

326 X Q. The cost to Mr. Myers of a nail feeding machine was 
$37 and one-fourth of the proceeds derived from the sales of that 

machine, was it? 
56 A. That was the cost. 
327 X Q. Do castings alone compose the material in the 
nail-feeders ? 

A. Not quite all. There are a few set screws, about a pound of 
wire, and about 15 pounds of wrought-iron shaft. The rest are all 
castings; all but, perhaps, three or four ounces of steel. There are 
no bolts to the nail-feeder proper. 

328 X Q. Is the machine usually painted ? 

A. The machine is usually painted. 

329 X Q. That costs something, don’t it? 

A. It does. 

330 X Q. What does Mr. Myers usually charge and what does he 
usually receive for these machines now? 

A. One hundred and fifty dollars is the price usually charged for 
the nail-feeders and received. The price of the trimming machine is 
$450. 
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Redirect : 

331 Q. How much does the painting of the nail-feeder cost ? 

A. The labor and paint will cost about fifty cents on the nail 
feeding machine and about one dollar on the trimmer. 

doz Q. Aside from the castings on the feeder what would the set 
screws and wrought iron cost: did you embrace it in your first esti- 
mate? 

A. I embraced it in my first estimate. The wrought iron would 
cost about 45 cents; set screws about 50 cents. 


*>*>e> 


dovd Q. Is the nail-feeder made of iron entirely or metal ? 
(Objected to.) 


A. It is made entirely of iron. 


OLIVER LIGHTOWLER. 


Taken and reduced to writing and by the witness subscribed be- 
fore me this 26th December, 1882. 
B. LINCOLN BENEDICT, 


Spe cial K-va hi ner. 


Tuomas L. Sairn, called as a witness for complainant and 
duly sworn, says: 


or 
~] 


Examined by Mr. KinGsiey: 


291 Q. What is your business ? 

A. Machinist. 

292 Q. Do you carry on business for yourself? 

A. I do; in partnership with William Doig, at 24 Franklin street, 
Brooklyn, E. D. 

293 Q. Did you formerly work for R. Morgan & Co., in New York; 
and, if so, in what capacity ? 

A. I-did; as working foreman of their machine shop. 

294 Q. About what time? 

A. About four years. 

295 Q. When did you leave them ? 

A. It will be three years next January, I believe. 

206 Q. Did R. Morgan & Co. make trimmers and nail feeding 
machines for Myers during the time vou worked there ? 


(Objected to as incompetent and immaterial.) 


A. They did. 

297 Q. Do you know Edward C. Smith, the defendant; if so, how 
long have you know him? 

A. I do; have known him about three years. 

298 Q. How long have you been carrying on business as a firm, 
and what is the name? 

A. Smith & Doig; three years next January—immediately after 
leaving Morgan’s. 

299 Q. What is the general business of your firm ? 

A. Jobbing and manufacturing any kind of machine work. 
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300 Q. Have you ever done, as a firm, any mechanical work for 
defendant Smith at any time? 

A. We have. 

301 Q. State what Smith & Doig charged Edward C. Smith, de- 
fendant, for work done by them on a trimmer, and when was the 
work done? 


, 


58 (Objected to as incompetent and immaterial and irrelevant.) 


A. About $104, as near as I remember—about $40 for material 
and $63 or 864 for labor: the work was done somewhere about six 
months ago; bill was rendered May 29. 

302 Q. Had your firm done work on the nail-feeders prior to that 
for the defendant ? 

A. We did. 

303 Q. On how many nail-feeders did you do work? 

A. On nine (9). 

304 Q. What did your firm charge Mr. Smith for the work done 
on those feeders—for each one ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. The work and material was $361.74: there was $296.80 for 
labor, $67.94 for material, on nine machines—nail feeding ma- 
chines. 

305 Q. About how much on each ? 

A. The work was done in a lump; I have no separate account for 
each machine. 

306.Q. Did Edward C. Smith inform you whether these nail-feed- 
ers and trimmers on which your firm did work had been purchased 
by him from Mr. Myers, the complainant, or not? 

A. I have no recollection of any conversation in which the de- 
fendant said that he had purchased the machines from Mr. Myers. 

3807 Q. Did you know whether they were machines that had been 
made by Myers ? 

ap I knew them to be machines that were made by R. Morgan «& 

». for Myers. 


Cross-examined by Mr. CH1.Lps: 


308 X Q. Did you ever work for the complainant Myers ? 
A. There was a time when R. Morgan & Co. went out of business 
that there was some unfinished work in the shop which was 
59 being done for Mr. Myers and another customer; those two 
hired me to superintend the finishing of their work, each one 
paying half of my salary ; this lasted about three weeks, as near as 
I remem ber. 

309 X Q. Did you personally have anything to do with making, 
originally, the machines which, it is stated, Smith bought of Myers 
and which you say you did some work upon ? 

A. I did, as being the foreman of the shop for R. Morgan & Co. 


FREDERICK MYERS VS. EDWARD C. SMITH. 41 


Nov. 24, 1882. 
Direct examination of Ronert D. Lercn, called as a witness 
for complainant, sworn, and examined by Mr. Kinasiry: 


39 Q. Please state your name, age, residence, and business. 

A. My name is Robert D. Leech ; pees 29; residence, 154 £. 121st 
street, N. Y. city ; business, machinist. 

140 Q. How long have you worked at machinery and been familiar 
with it? 

A. About 12 years. 

141 Q. Do you carry on business as a machinist or not; if you 
do, how long have you carried on business for yourself? 

A. I am at present employed in running a machine shop at 114 
Centre street, New York city, and have been in business for myself 
during the past eight years. 

142 Q. Have you had a large experience in constructing and 
building machines or not; have you made machines a study ? 

A. I have. 

145 Q. Have you been examined as an expert in patent cases? 
And, if so, state in what cases. 

A. Yes; in a knitting machine ease of the N. Y. Belting and 

Pucking Co., as well as in a fluting machine case. 
60 144 Q. (Witness shown Ex. A.) Is the device herein de- 
scribed easily made and constructed by any person familiar 
with the art in that line? 

In my opinion it is. 

145 Q. Have you seen the machines made ander that patent by 
the complainant? If so, state when and where. 

A. I have seen machines made under this patent for Mr. Myers, 
at the machine shop of R. Morgan & Co., in 12th street, New York, 
about three vears ago. I haveseen these machines at various times 
since at the factory of the complainant, Mr. Myers, in E. 15th street, 
tie @ city. 

146 Q. About what number of machines have you probably seen 
that were made by Mr. Myers and by R. Morgan & Co. for him ? 

I had occasion to visit the factory of Morgan & Co. at least 
once a month, and always saw parts of the nail-feeder in course of 
construction, and occasionally a complete nail-feeder. I have also 
had occasion to be at the factory of Mr. Myers since Morgan & Co. 
stopped making these machines, and have seen the same thing there. 

147 Q. State about what number you may have seen on these 
occasions. 

I have seen machines and parts of machines enough to make 
at least 10 to 20. 

148 Q. Will you now state whether the machines you saw at 
Morgan & Co.'s and at Mr. Myers’ afterwards embraced the device 
set 7 in the drawings and letters patent marked Ex. A or not? 

[ never could see any difference, except that the drawing in 
this Ex. is a Patent-Office dr: awing,and the machines were probably 
built from working drawings, and might have been somewhat more 
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mechanically constructed. The principle was identical with that 
shown in the patent. 
149 Q. In your judgment, were they made in strict accordance 
with the letters patent or not; and would the —— exhibit to 
the court a clear idea of the nail-feeder 
61 ‘ A. In my opinion, yes. 


(Exhibit B shown witness.) 


150 Q. Have you examined this patent and the model marked C? 

A. I have. 

151 Q. Can you state whether the model C is made in a mechan- 
ical point of view in accordance with the letters patent, in your judg- 
epee 

It is; with the exception that an adjustable bar shown in the 
Bit is in addition to a roller formerly used to regulate the depth 
of each of the cutter-heads; the bar is marked in the model E and 
the roller F. 

152 Q. Is that bar E a mechanical equivalent in that machine 
for the roller F or not, and is it a substitute for it or not? 

A. The adjustable bar E, as now applied, takes the place of the 
roller or washer F formerly used, and is therefore its equivalent ; it 
performs the same office. ; 

153 Q. Will you state if you have seen a trimming machine at 
the works of Smith & Doig, at Williamsburgh; and, if so, when, 
and was it constructed as model C or not? 

A. I have seen a machine there about five or six months ago, on 
two different occasions. ‘The principle was substantially the same 
and of construction as that shown in this model. 

154 Q. Do you remember if that machine embraced washer F or 
bar EK? 

A. It had a wrought-iron bar, E. 

155 Q. State what the condition of that machine was when you 
saw it; whether undergoing repairs by Smith & Doig or not? 

I saw the machine twice. I went there for that purpose, so as 
to testify in this case, and informed Messrs. Smith & Doig that such 
was my business there. The first time I saw the machine all the 
parts appeared to be complete; there was some little finishing to be 

done. The second time I saw the machine, a few days after, 
it appeared to be finished, and I was informed that such was 
the fact by them. 
156 Q. State what you know in reference to its having been re- 
paired or rebuilt, so far as you can. 

[ was informed that the machine or some pieces of it had been 
in a fire at the box factory of E. C. Smith, and that he had ordered 
the machine to be overhauled so that he could use it again. The 
frames of these machines are constructed of wood. In the machines 
I saw there the frames and tables were all new; the old ones had 
been burnt up. All the parts of the machines I then saw undergo- 
ing what was called repairs for Mr. E. C. Smith were new, with the 
exception of the two castings called hangers and marked I in the 
model C, which, being heavy astings, had not been destroyed in 
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the fire. I not only could see that all of the other parts of the ma- 
chine was new, but I was informed by Smith & Doig that such was 
the fact. I was particular to ask them to point out to me what parts 
were saved from the fire and were used in the construction of this 
new machine. The two hangers before mentioned were the only 
parts so pointed out. The belts necessary for driving the machine 
were not on at this time nor are they usually put on machines of 
this class until they are about to be run, as almost any mechanic 
‘an put on a belt and it is not necessarily a part of the machinist’s 
work in constructing a machine. The chute shown in the model 
and shown in the patent at H was not the same in this machine, 
and I was informed that, owing to a peculiar arrangement of the 
machinery in the box factory of E. C. Smith, a very long table or 
chute was used in its place. This chute, however, simply is asa 
hopper to a mill; boxes could be fed in by hand and the machine 
would turn them without. 

157 Q. Did the change in that chute, in your judgment, perform 
the office of H in the patent or not, and was it substantially like it 

in the construction of the machine? 
63 A. It was an equivalent of the chute shown in the model 
and patent, and was arranged to do the same office. 

158 Q. State if you were made acquainted with the fact whether 
this machine that you saw was made by Myers; and, if so, for 
whom, and whether it was being reconstructed for the owner at that 
time. | 
A. I was informed by Smith & Doig that E. C. Smith had pur- 
chased the machine, or what was left of it, from Mr. Myers originally. 
They also informed me that this work was being done for Mr. E. C. 
Smith, a customer of theirs. 

159 Q. Did they say anything as to whether they were to be pro- 
tected in doing the work; and, if so, by whom? 

A. I remarked that the machine was not being repaired; that 
there was nothing to repair; in fact nothing left but the pieces of 
castings, and that everything else upon the machine was being built 
new, and that Mr. Myers intended to sue for infringement of his 
patent rights. Smith & Doig informed me, in answer, that if they 
didn’t do the work Mr. Smith could easily get some one else to do it; 
and, further, that he had agreed to protect them against any losses 
they might incur by reason of being sued by Mr. Myers. 

160 Q. State if they informed you anything about the device em- 
braced in this nail-feeding machine—if they had made repairs in 
the machines for anybody. And, if so, for whom ? 

A. I was informed by Smith & Doig that several nailing machines 
had also been more or less injured and destroyed by the same fire, 
and that they had repaired these machines, as well as the Myers’ 
patent nail-feeding machines, or attachments to the sathe, and that 
the question had come up in regard to their having a right to do 
this work in consequence of Myers having patents on the same, 
but that having taken legal advice upon the same, they were in- 
formed that they were safe in doing the work, and went on and 


did it. 
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64 161 Q. Did you learn from Smith & Doig whether they 
had made any parts of the nail-feeders new, or what they did 
to the same, or not? 

A. They did not tell me all of what was done to their nail-feeding 
attachments any more than that some parts were missing, broken, 
or warped, as would be likely after having been through a fire. 

162 Q. Will you state what is, in your opinion, repairs, properly 
‘alled, in a machine? I ask your mechanical explanation. 

A. In my opinion, if a piece of casting, for instance, is broken 
and can be patched together, the part is then repaired, but if the 
part is so broken that it cannot be so mended, then a new piece 
has to be substituted. This I consider building. A piece once de- 
stroyed can never be repaired; a new piece being substituted cer- 
tainly does not repair an old part, whether destroyed or not. If the 
old part is still in existence you have then two parts, and if you kept 
on repairing in this style you would eventually have two machines, 
a new one and an old one. If the part was destroyed and you re- 
place it you certainly rebuild any machine in so far as that part 
LOes. 

163 Q. State at what point you make a distinction between repairs 
and rebuilding of a machine. 

A. When a machine, as, for instance, a frame, by reason of a fall, 
such as might occur in moving or the fall of a building by reason 
of a fire, as in this case, is broken, and a wrought-iron plate is riv- 
eted on to join the parts as they were originally, the piece is then 
repaired ; but when the piece is broken so badly that it cannot be 
so repaired, and a new one is substituted, I then call it rebuilding. 


ROBERT D. LEECH. 


Taken and reduced to writing and by the witness subscribed and 
sworn to before me this 24th November, 1882. 
° af 
Bb. LINCOLN BENEDICT, 


Special Examiner. 


Adjourned to Wednesday, Nov. 29th, 1882, at 11 a. m. 


65 Monpbay, Dec. 11, 1882. 
Hearing resumed. . 
Same appearance. 


Rosert D. Leecu recalled. 
Examined by Mr. KINGsLey: 


240 Q. Look at the model, Exhibit C. Would you regard the 
standards A A and the spring connected at the top as necessary to 
the operation of this machine ? 


(Objected to as irrelevant and immaterial.) 

A. I do not consider the frame marked A in the model, and sup- 
porting the upper guides and self-adjusting springs, as being essen- 
tially necessary to the working of these machines, as the weight of 
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the box hasa tendency to keep itself from raising from the driving 
belt. The knives only cut on the sides, and therefore have no ten- 
dency to raise the box, being trimmed from the feeding-belt. 

241 Q. Do you regard the washer F and the bar E mechanical 
equivalents or not ? 

A. I believe I have already answered that question—ves. 

242 Q. State, in your opinion, what injury these machines would 
be likely to suffer in passing through a fire such as described here 
by Mr. Lightowler? 

(Objected to as incompetent and irrelevant.) 


A. In my opinion, —a machine constructed like these nail-feeders 
were, the chain would be likely to be injured by being warped by 
reason of the fire and broken in case the machine fell through a 
building, as this chain, and, in fact, the whole nail-feeding attach- 
ment, has no great strain upon it in consequence of the work it has 
to perform, and is, therefore, not very heavily constructed, the links 
being of cast iron and not intended to withstand, any other strains 
than the simple carrying of a nail to the nail-drivers of the ma- 

chine. 
66 In regard to the trimming machine I think I have already 
stated that, the frame being of wood and the machine being 
used for wood-working and in a factory where there would probably 
be a quantity of lumber stored in the building and around the ma- 
chine ready for work upon the same, it would be very likely to be 
very badly injured if not entirely destroyed. 


Cross-examined by Mr. CatILps: 


Respondent’s counsel, before proceeding to cross-examine, makes 
objection, under stipulation, to questions— 

142, as incompetent and leading. 

146, as incompetent, irrelevant, and immaterial. 

147, same objection. 

148, same objection. 

149, same objection. 

150, same objection. 

151, same objection. 
152, same objection. 

153, same objection. 

154, same objection. 

155, same objection. 

Motion to strike out answer to question 155, particularly those 
portions stated upon information. 

To question 156 the same objection and the same motion as to the 
answer thereto. 

‘To question 157 the same objection. 

To question 158 the same objection and the same motion as to the 
answer thereto. 

To question 159 the same objection and the same motion as to the 
answer thereto. 
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To question 160 the same objection and the same motion as to the 
answer thereto. 
To question 161 the same objection and the same motion as to the 
answer thereto. 
67 To question 162 and 163, objections as incompetent. 


243 X Q. Have you ever testified before as an expert in a case 
where the question as to whether a machine has been repaired or 
refitted for use or whether it has been destroyed has arisen ? 

A. No. 

244 X Q. Was any one present at the time or times when you 
say that you saw in the shop of Smith & Doig the machine—the 
trimmer—in process of refitting? 

A. Yes; Smith & Doig were with them as well as Mr. Lightowler. 
I remember this very well. 

245 X Q. Have you stated all who were there ? 

A. There were some workmen around the shop. Part of this 
conversation took place in a saloon where we were taking a drink. 

246 X Q. Who was taking a drink? Who was present ? 

A. Smith, and Doig, and Mr. Lightowler, and myself were all 
there talking together. 

247 X Q. Did you see at any time any. nail-feeder which 
was either being repaired or had been repaired at Smith & 
Doig’s ? 

A. I have seen some parts of nail-feeders in their shop. 

248 X Q. When and what parts? . 

A. About this same time | saw some of the links lying round ; 
that is all I saw of nail-feeders; [ was not looking for them: only 
saw them casually. 

249 X Q. Then you do not know what parts of the nail-feeders, 
if any, were either injured or destroyed, repaired or rebuilt; is not 
that so? 

A. Mr. Smith told me so, and I believe it. Smith, of Smith «& 
Doig. 


(Respondent’s counsel moves to strike out answer as irrespon- 
sive.) 

250 X Q. (Question repeated.) 

A. I do not mean to say that I saw them. I was speaking before 

of what I believed. 
68 201 X Q. Do you mean to swear that only two pieces of 
casting, being the hangers on the trimming machine, con- 
stituted the only parts of that machine saved from the fire and which 
went into the machine that was refitted, as you say, by Sith « 
Doig ? 

A. The hangers were the only parts that looked as if they might 
have been in another machine. There was some question about 
the spindles that these hangers support being new. I said they looked 
new, but was informed by Messrs. Smith and Doig that they had 
been polished up. 

252 X Q. Did you see the knives—the cutters—or were those de- 
stroyed ? 


: 


FREDERICK MYERS VS. EDWARD C. SMITH. 47 


A. I do not include knives when I speak of a machine; there 
probably was more than one set of knives to such a machine. 

253 X Q. What do you regard as the essential parts of that trim- 
ming machine ? 

A. I regard all the parts of a machine as being essential to its 
working, although some of the parts, such as cutters, are liable to 
be worn out, and are not considered as part of a patent usually in 
machines of this class. 

254 X Q. Assume that some parts of the machines are destroyed 
and are replaced, is that repairing a machine or rebuilding, in your 
opinion, as a machine? 

A. My opinion is that a machine or any article that is so worn 
out or destroyed that the combinations or claims upon the same in 
case it is patented are destroved is then beyond repair. 

255 X Q. May not new parts be made in a machine and still be 
only a repair? 

A. Some parts may be repaired in a machine. 

256 X Q. May not some essential parts of a machine which have 
been injured or destroyed be replaced by new parts and the machine 
then be repaired ? 

A. Yes; a bolt or a screw may be essential and a new piece 
being substituted might be called a repair. We repair an old 
shoe by putting a new half sole on it, but new uppers are not put 

on old soles. 
69 257 X Q. Suppose, in addition to putting a new half sole 
on the: shoe, new leather is put upon the toe, new heels are 
put on the shoe, and new leather is made in the form of various 
patches upon the shoes, in your opinion is such a shoe repaired or 
rebuilt? 

A. When I referred to resoling an old upper I supposed, of course, 
an upper that was burnt up or destroyed, such as happened to the 
machine in question. Then no such repairs as you speak of would 
be likely to take place. A part once destroye d cannot be re pr aired ; 
it is replaced, and replacing an article certainly is rebuilding. 


(Motion to strike out as irresponsive.) 


2573 X Q. (Question repeated.) 

A. If you put on leather enough to make the shoe as good as 
new you rebuild or reconstruct, for the reason that there is no ob- 
ject in keeping old pieces, either of a machine or a shoe, when you 
replace them with new ones. 

258 X Q. Do you hold, then, that a machine some of whose es- 
sential parts have been made new is thereby not repaired, but is re- 
sag yg ee ? | 

. In some cases, yes ; especially when there is nothing of con- 
den to repair. 

259 X Q. Without considering whether it would pay to do it or 
not, is it not true that the subject of repairing an article is one which 
belongs very much to the judgment and discretion of the owner ? 

A. I do not understand what you mean by the subject of repair- 
ing. I suppose an owner can do what he likes with his own prop- 
erty. 
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260 X Q. Is not one person apt to buy a new article where another 
would only repair, and vice versa? 

A. It would depend on whether they had some special reason for 
doing either. 


70 Tuurspay, July 9, 1883. 
Rosert D. Leecu called for the complainant in rebuttal. 
Examined by Mr. K1inGsLey: 
1 Q. Look at Ex. B, patent of Myers’ box-trimmer, No. 201,822, 


and at the 8th claim thereof. and state what are the mechanical 
parts and how many you find in that claim. 


(Objected to as incompetent and that the patent speaks for 
itself.) 


A. I find in the 8th claim a supporting frame, a table chute and 
guards, self-adjusting cutter, a carrier, self-adjusting guides, and 
driving mechanism, making nine inall. There are nine mentioned 
here, some of them comprising more than one part, as the guides, 
fur instance. : 

2 Q. Are there nine distinct mechanical parts in Myers’ machine 
which appear in the 8th claim ? 


(Same objection.) 


A. Yes. 

3 Q. What are the leading and most essential parts of the Myers’ 
box-trimmer ? 

A. First,a supporting frame and table having a chute and guards, 
a self-adjusting cutter and an adjustable cutter, carrier, and self- 
adjusting guides; second, the necessary driving mechanism ; third, 
the whole arranged in combination so as to work properly. 

4 Q. Look at Complainant’s Ex. Tags 1 to 6, pieces of the box- 
trimmer saved and used by defendants in repairing, and state 
whether you could assemble these parts and refit them so as to make 
a working box-trimmer like Myers’ machine or not. 


(Objected to as incompetent.) 


A. I could not. 
5 Q. Will you state whether the six exhibits, 1 to 6, are the most 
important parts or not of the Myers’ machine and invention as 
claimed in the 8th section of the letters patent, and state 
71 what portions are embraced in that claim, if any—what por- 
tions of the same, if any of them? 


(Objected to as before.) 


A. The only parts shown in the Exhibits 1 to 6 that form any part 
of the Sth claim are the two adjusting boxes or supporting boxes 
for holding one end of the carrier, Nos. 3 and 4. These two boxes 
are not the most important parts of the machine or of the combina- 
tion claimed in the 8th claim of the patent. 
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6 Q. Are they named as such in the 8th claim of the patent or 
embraced mechanically in that claim? 


(Same objection.) 


A. They are not mentioned by name in the claim, but a carrier 
is mentioned, and these boxes as the machine is constructed form a 
part of what supports the carrier. 

7 Q. Do you find in any of the claims of the patent any other por- 
tions of these exhibits, l tov” 


(Same objection.) 


A. I do not by themselves. 

8 Q. Are they embraced in any way in those claims if not na med? 
If so, explain how. 

A. They are embraced only in this way, that the two boxes Nos. 
3 and 4, as I have stated, form a part of the machine by being used 
to support the carrier and the two hangers Nos. 5 and 6 and pulleys 
Nos. 1 and 2,and form a part of the supporting and driving mechan- 
ism for the self-adjusting and adjustable cutters. 

9 Q. State whether these pieces, Nos. 1 to 6, and representing the 
parts of the Myers trimmer that were saved from the fire and used in 
refitting said machine, with all the other parts of said machine made 
new by the usual process of drawings and castings and then assem- 
bled together, would constitute, in your opinion, the identical ma- 
chines sold by Myers to Smith and which was injured by the fire, 
or would it be a repaired or reconstructed machine, in your judg- 
ment. 


(Same objection.) 


72 A. The pieces 1 to 6 do not forin a machine in themselves, 
and, therefore, as it would be necessary to add new parts in 
order to make a complete machine, the machine thus constructed is 
not the same old machine, but a new machine with some old parts 
used in its construction ; sothat | do not consider the machine built 
by Smith & Doig for E. C. Smith the same machine as the one sold 
by Myers to E. C. Smith before tlie fire. 
10 Q. Would you regard a machine thus made with these repre- 
sentative parts saved from the fire a repaired machine or recon- 
structed ? 


(Same objection.) 


A. I should call it building a new machine. 

11 Q. In your opinion could these representative parts be placed 
In a repaired machine where all the other parts of the Myers box- 
trimmer were made new and be justly denominated a refitting and 
repairing of the same, mechanically speaking, or otherwise ? 


Ps? 
(Same objection.) 
A. It certainly could not be called a repaired machine, as there 
was no machine left to repair after the fire. The parts 1 to 6 do not 
constitute a machine, so a new machine had to be built. 
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12 Q. Do these parts so saved and representing the parts saved of 
the Myers machine, in your opinion, einbrace the vital parts of the 
Myers machine or invention or not? 

A. Myers’ invention is so simple that all the pieces are necessary, 
so that these parts are not necessarily more vital than any other 
part, 

13 Q. Do you find them named as essential parts in that inven- 
tion, as claimed in the letters patent, as they appear or not? 


(Same objection and as already answered.) 


A. They are not mentioned by themselves, but become necessary 
in constructing the combinations claimed in the patent. 
14 Q. Do they of themselves form any perfect element, as 
73 set forth in the letters patent, or are only parts of such ele- 
ment es are named in the patent? 


(Same objection.) 


A. They are only parts. 

15 Q. Looking at Complainant’s Exhibit A, patent No. 215,155, 
and at complainant’s exhibits embracing the nail-feeder and its 
connections, state if the endless chain and the bed plates and the 
cross-bars and the conduits and springs in the front of the recepta- 
cles were substantially broken up, and the endless chain and bed 
plate with the other parts had to be recast by the usual process of 
moulding, and one-third of the conveyors were used in repairing or 
refitting ; could that machine, so injured and so refitted, be, in your 
Opinion, a repaired machine or not? 


(Objected to.) 


A. In my opinion, when the greater portion of a machine is de- 
stroyed and renewed, so as to make a new machine, it is rebuilding; 
were it not, you could build two new machines out of some of the 
parts of one old one. 

16 Q. Have you read the testimony of Thomas L. Smith in this 
suit, in reference to what his firm did in regard to the repairing of 
the Mvers’ nail-feeder and alse the box-trimmer? 

A. I have. 

17 Q. Will you state if, in your opinion, assuming all his state- 
ments to be true as to the condition of the machinery and what was 
done to reinstate it, you would call these machines so refitted re- 
paired machines or reconstructed machines? 


(Objected to as before.) 


A. As I understand his testimony, nothing was repaired ; new 
machines were built for which drawings, patterns, and castings, as 
well as a new frame-work from the carpenters, all had to be made 
exactly as is done in building any new piece of machinery. ‘There 
was not enough of it left after the fire for Smith to even tell what 

the machines had been like when new, and he had to go to 
74 the factory and make drawings of the different parts and the 
arrangement of the whole, although he had built these ma- 
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chines some years before, and the only difference between the 
machine he produced and a machine such as Myers would build in 
his factory was that a few of the parts that were so heavy they were 
not entirely destroyed by the fire were substituted in place of mak- 
ing the machines entirely of new parts; my judgment certainly is 
that this was building new machines, the same as building a new 
house with some second-hand material in it. 

18. Assume all the parts were made new by casting and mould- 
ing, could that in any sense be denominated repairing or not ? 

(Same objection.) 

A. It could not; a casting can only be repaired by being patched 
together; but that was not done in this case. 

(Question and answer to question 336 and question 337 and an- 
swer of testimony of Thos. L. Smith read.) 


1) Q. Is that a process used in repairing or a process used in re- 
building machinery ? 

(Same objection.) 

A. It is rebuilding. 

20 Q. (Questions 338, 339, 340, 341, 342, and their answers read 
to witness.) State what is thus described, whether repairing ma- 
chines or rebuilding them ? 

(Same objection.) 

A. As the parts were made new and not repaired, I can only call 
it rebuilding. 

21 Q. (Questions 345, 344, 345, 346, and their answers read to 
witness.) State from those answers whether that contains the pro- 


cess of rebuilding or repairing these machines? 


(Same objection.) 

A. As I have stated before, it was rebuilding, using some old 
material. 

22 Q. (Questions 547, 348, and answers read.) State what 
70 these answers describe in the process of repairing or recon 
structing the box-trimmer that was injured by the fire? 

(Same objection.) 

A. Thev describe rebuilding it. 

23 Q. Do you regard the use of old material which is saved from 
any machine as determining one way or the other whether it was 
repaired or reconstructed, or may such material be used in repair- 
ing or reconstructiing machines alike or not? : 

(Same objection.) 

A. New machines can sometimes be made out of old material, and 
it is quite common in machine shops in building a new machine to 
use any good second-hand material that they happen to have. 

24 Q. What do you call making a new machine, mechanically 
speaking? 
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(Objected to as incompetent and already answered.) 


A. Inventing, designing, and making patterns, getting castings 
made at the foundry, sometimes, as in the box-trimmer, getting 
wood-work at the carpenter’s, getting bolts and screws from a hard- 
ware store, and assembling the whole together, fitting the different 
parts so that it shall run well together avd do the work intended. 

25 Q. What do you call a repaired or refitted machine, mechan- 
ically speaking, and as distinguished from a new machine? 

(Same objection.) 

A. Taking a worn or injured machine, and by refitting the same 
old parts, and possibly supplying something like a broken bolt or 
rebabbitting a box, sharpening up knives, repolishing, painting and 
adjusting, I should call repairing a machine, as the old machine Is 
still there, only put in good condition. 


(Questions 448, 449, 450 read to witness, and then answers; also 
451 and 452.) 
76 26. In the description in those answers do you regard 


that second box-trimmer as a repaired machine or not ? 

(Objected to as incompetent, irrelevant, and immaterial.) 

A. There was some additions made to the machine and some re- 
pairing done; [ should call it repairing a machine rather than 
making it new. 

JULY 1317nH, 1883. 

Same appearances. 


Examination of Ronert D. Leecu resumed: 


27 Q. Is it customary to repair machines by first taking measure- 


ments and making patterns and castings in the manner described 
by Thos. L. Smith in his testimony ? 


(Objected to as incompetent, irrelevant, and leading.) 

A. It Is not. 

28 Q. What is the custom in reference to the making repair of 
machines? 

(Same objection.) 


A. When we have to do work that requires patterns, drawings, 
castings, and a great many new parts, the operation is the same as 
building ; when we repair a machine it is understood that any old 
piece that is bent or broken is to be mended or straightened so as to 
save time and expense of making new parts; then the old parts are 
preserved and the machine is repaired. Sometimes half of a ma- 
chine is repaired and the other half might be built new. 


(Motion to strike out answer.) 


29 Q. In answer to question 16 of the examination of July 10 you 
said that when the greater portion of the machine was destroyed 
and renewed it is rebuilding. Now, will you state whether the ma- 
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chines in this suit, the greater portions of each, were saved and used 
in refitting these machines, and whether, in your opinion, the 
V7 greater portion were made new, or the greater portion of these 
said machines so refitted embraced the old parts or not of 
hese inventions, both the box-trimmers and nail-feeders. 


~ 


(Objected to as incompetent and as already answered.) 


A. The greater portion of these machines were destroyed, so that 
the greater portion had to be made new; in fact that part of the 
machine which was missing had to be and was built new; the old 
parts that were used in connection with what was built new did not 
of themselves constitute a machine, nor did they comprise any of 
the claims of the patent. 


(Motion to strike out, Ist, all of it; 2d, from “the old parts” to 
the end, as not responsive.) 


30 Q. Look at Compl’t’s Ex. Model C, and point out, as marked 
thereon, the different parts that defendant made new besides what 
is represented by Ex. Tags 1 to 6. 


(Objected to as incompetent, irrelevant, and immaterial, not in 
rebuttal, and already answered.) 


A. As I saw the machine a new table or frame, marked D on the 
model, had been made. All the pulleys, 7, with the exception of 
the two spindle pulleys, were new. The shafts had been made new. 
There was an arrangement for attaching a long chute, such as is 
used in large factories, to the machine. ‘lwo new spindles for car- 
rying cutter heads were made new. The guide bars were made new, 
lettered Cand E. The driving belting and the carrier belt were not 
on at that time, but provision was made for it. A new spring and 
side bracket, marked K, was made new, for holding the self-adjust- 
ing cutter. The combinations of the different parts, as claimed in 
the patent, were all practically made new. 

31 Q. Do the pieces from 1 to 6, saved and used by the de- 

78 fendant in the repairs, constitute a perfect element or part 

in the combination, as claimed in the letters patent of the 
plaintiff ? 

(Objected to as incompetent and not in rebuttal.) 


A. Parts 1 to 6 are inoperative by themselves, and can only be 
used in connection and working in combination with other parts, 
and they do not of themselves constitute any element of the patent 
claims. 

32 Q. Look at parts 1 to 6, and state whether they embrace of 
themselves an adjustable and self-adjusting guides or not. 


(Objected to as before.) 


A. They do not. ; 
“> ve p . . - " } ] k } 9 
33 Q. What is necessary to be done to make them so operate ‘ 


(Same objection.) 
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A. You would have to make them new. There is no guide shown 
in the exhibits (on the floor) at all. 

34 Q. Would the self-adjusting and adjustable cutters operate as 
they are in those pieces? 


(Same objection.) 


A. They would not. 


55 Q. What would have to be done to make them so operate? 


& 


(Same objection.) 


A. New spindles would have to be put in the hangers; a new 
cutter head would have to be put on the spindle; new knives woul l 
have to be placed in the cutter head; a new roll or bar would have 
to be attached to the spindle in such a manner as to limit the amount 
of the cut by bearing against the box to be trimmed ; a spring and 
a bracket to make the whole hanger, spindle, and cutter and guide 
bar press against the box to be trimmed would have to be made; a 
new frame or table would have to be made new to mount the whole 
upon, so as to make it self-adjusting and operative. 

36 Q. Is any part of Ex. 1 to 6 sav ed and used in repairing 
79 that will operate in the machine without some addition being 
made thereto or some part connected therewith ? 


(Same objection.) 

A. No. 

37 Q. Assume that defendant used a Tidey cutter head in repair- 
ing the box-trimmer instead of making it new, would there be any 
difference as to the question of repairs—whether it was made new 
or purchased ready made? 

(Same objection.) : 

A. That makes no difference. 

38 Q. Assume that a portion of these new parts were cast and a 
portion purchased ready made by defendant or his agents, Smith & 
Doig, would that fact make these machines repaired machines, in 
your opinion, or would it change your opinion as to the machines 
being rebuilt ? 

(Same objection.) 

[It would not. 

39 Q. Assume that certain parts of these machines were saved 
from the fire and not used by defendant in refitting, would that fact 
in any way affect the question of whether they were repaired or re- 
constructed machines ? 

(Same objection.) 


A. It would not. 

40 Q. If the carrier was taken frown another box-trimmer éwned 
by the defendant and placed upon this refitted machine do you 
think that fact would, change the question whether this machine 
was repaired or rebuilt as described by Thos. L. Smith ? 


(Same objection.) 
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A. In my opinion it would make no difference where they got the 
material from in making a machine. 

41 Q. Assume that these new parts were cast by a moulder, and 
that they were subsequently brought to Smith & Doig, who as- 
sembled the parts together in connection with the old parts, would 

vou regard the moulders who made the new parts as the 
80 builders of these machines or not, and who would you regard 
as the builder? 


(Same objection, and also immaterial.) 


A. The iron moulders would only be the constructor’s workmen, 
and whoever caused to be put together the different parts would 
still be the builder of the machine. 

42 Q. What is the construction of a machine ? 
(Objected to as before, and many times answered.) 


Designing parts and making or having them made by others 
and finally putting the whole together so as to form a machine. 
>. Where the parts were cast new and no part thereof patched 


‘or mended of the old remaining parts, and they were assembled 


into a reconstructed machine, would you call that a refitted or re- 
paired machine or not? 


(Same objection.) 


A. I should eall it constructing a new machine, although some 
old parts were used that were good. 

44 Q. State whether the combinations and device used in the 
letters patent of the complainant are a new device in machines for 
the purpose of ‘trimming boxes and feeding a nailer with nails, so 
far as you are aware? 


(Same objection.) 


The combinations claimed in the patents, as far as I know or 
can learn, are novel. 
45 Q. How long have you paid attention to this kind of mechan- 
ism, as well as others ? 


(Same objection.) 

A. I have seen different kinds of wood-working machines for the 
last ten or twelve years. 

46 Q. Do you deem the use of the Tidey cutter head any different 
in operation or its office from that used in Myers’ machine ? 

(Same objection.) 

And do they perform the same kind of work ? 

(Same objection.) 
81 A. The cutter head by itself is common property, and their 

operation is about the same, the only difference being that 

the Tidey cutter head has four knives and that in the model C only 
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shows two; their operation, as far as the combinations claimed in 
the patent go, are the same. 


Cross-examination by Mr. CHILps: 


47 X Q. How long have you been in employment of the plaintiff? 

A. | have known and done work for Mr. Myers for the last five 
or six years. , 

45 X Q. Are you in his employ now? 

A. Tam not, except as regards being an expert in this case, and 
never have been. I do machine work for him as the owner of a 
machine shop, and he is a customer of mine, as the firm of Smith 
& Doig are. 

49 X Q. You are employed and paid as an expert in this case? 

A. Yes. 

ROBERT D. LEECH. 


Oriver Lignrow er called for complainant in rebuttal. 
Examined by Mr. KINGSLEY: 


1 Q. Look at Defendant’s Exhibit Tidey’s Cutter Head and state 
if you know about with what rapidity such cutter heads are carried 
round in the operation of the box-trimmer at work. 


(Objected to as incompetent, irrelevant, and immaterial and not 
in rebuttal.) 


A. It is supposed to make about 4,000 revolutions a minute. 
2Q. Have you seen the machine operate with the cutter heads 
used by Myers in the making of bexes? 


(Same objection.) 


If so, state if the cutters employed therein do their work 
82 perfectly when properly fitted, and also state about how 
many boxes can be trimmed by a box-trimmer thus used per 

day. 


(Same objection.) 


A. I have seen several machines running with Myers’ cutter 
heads, and, when properly fitted, they do their work well, and the 
trimming machine ts easily able to trim 10,000 boxes per day. 

3 Q. How many men, in the old way, would it take to trim that 
number of boxes per day, and about what would be the saving per 


day ? 


(Objected to as before.) 


A. It would take about eight men to trim off by hand 10,000 
boxes per day, and, taking $2 per day as an average for the men’s 
pay, it would cost $16 per day; therefore, this trimming machine, 
with occasional repair and sharpening of cutters and power being 
applied to run it, would effect that saving, $16 per day. 

4Q. Will vou now state what weight of metal is used in making 
a box-trimmer of the same size as sold to defendant, E. C. Smith ? 
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A. As near as I can ascertain from the rough castings there is 
about 180 pounds, including the trimmer proper—the machine 
itself. | 

oS Q. How much metal will make new the nail-feeders as sold to 
the defendant ? 

A. About 178 pounds. 

6 Q. What was the price the defendant paid for each kind of 
machine to Myers or to Swift ? 

(Objected to as before.) 


A. Iam unable to answer what he paid Mr. Swift. He paid Myers 
about $550 for the trimmers and $100 each for nine nail-feeders. 
He paid $125 for the last three; couldn’t tell exactly, for I haven’t 
looked up the amount. | 

7 Q. State whether there is any other box-trimmer than that of 
Myers now in use, or was there any other in use like it when he 
first obtained his letters patent, so far as you know. 


(Objected to as before.) 


83 A. There were no box-trimmers in existence at the time 
Myers sold them to Smith except his; there has been none 
in existence until within a few weeks. 
8 Q. How was it as to the nail-feeder in regard to the letters patent 
of Myers, so far as you are aware ? 


(Same objection.) 

A. There was a nail feeding machine in existence at the time that 
Myers sold this to Smith and when the patent was obtained. It 
was not like the Myers machine. 

No cross-examination. 


O. LIGHTOWLER. 


FREDERICK Myers called asa witness for complainant in rebuttal. 
Examined by Mr. KINGSLEY: 

1 Q. What is your age, residence, and occupation ? 

A. My occupation is mechanical engineer and manufacturer of 
machines; residence, 323 W. 20th street, New York city. 

2 Q. Have you to some extent been an inventor? 

A. Yes; for the last twenty years. 

3 Q. Can you state about the number of patents you have obtained 
here and abroad ? 

A. They run over 100, I guess; can’t tell exactly. 

4 Q. Do you know defendant, E. C. Smith? 

A. Yes; have been acquainted with him five or six years. 

5 Q. Have you been in his place of business during that time? 

A. Yes; many times. 

6 Q. Have you sold him machines on which you had patents ? 

A. Yes; several. 

7 Q. Did you ever sell him any box-trimmers on which you had 
patents, or nail feeding machines? 
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A. Yes; both. 
84 8 Q. State, if you remember, whether you in any of those 
sales made restrictions confining the use of the same to him- 
self or not; if so, state what the restrictions were. 

A. He was under the same restrictions that all are, that he was 
only to use the machine in manufacture of boxes for his own use 
on his own premises. I sell all my patented machinery under such 
restrictions. 

9 Q. Was there any agreement between you and the defendant 
embracing such restrictions ? 

A. I think there were. I am perfectly certain there were. 

10 (. State if there is any saving, if so, what, by the use of the 
box-trimmer over the methods in use before you obtained your 
letters patent therefor. 


(Objected to as incompetent, immaterial, and not in rebuttal.) 


A. The saving was very large; there was no way, only by hand, 
before ; it would take a very good man to do 1,200 boxes a day by 
hand; their pay was $2.00 a day, which would make it about ten 
cents a hundred for trimming the boxes; when I put up the first 
trimmer for Mr. Smith he did about 4,500 a day on it, as bigh as 
5,000 ; then he changed the position of the machine, and did nine 
to ten thousand a day for some time, and finally he changed the 
machine so that he did from thirteen to fourteen thousand a day on 
one machine. 

11 Q. In what way did he accomplish the last result? 

(Same objection.) 


A. He lengthened the feed belt so that the boxes could be placed 
on the belt from three sets of nailing machines. 

12 Q. The relative arrangement of these machines—did he pur- 
chase the right to use them that way from you under your method— 
patent? 

(Same objection.) 


A. I believe he did. 
85 135 Q. Do you remember when the fire took place at his 
shop ? 
A. Not exactly. I was leaving for Europe and saw it aboard ship 
off Staten Island. 
14 Q. Have you conversed with Mr. Smith in reference to your 
machinery since the fire? 
A. No, sir. 
15 Q. Did you immediately before ? 
A. I had many conversations with him before the fire ; cannot 
tell when the last was. 
16 Q. Ever converse with him about the box-trimmer and its 
working? 
A. He was very much pleased with it; told me he thought it was 
the best thing ever invented in the box line. 
17 Q. Did he ever complain that it didn’t do its work well ? 
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A. Not to me, nor to any one employed by me, so far as I know. 

18Q. How many will the machine do a day? 

A. It will do 20,000 a day just as well as a thousand a day. 

19 Q. Have you seen the Tidey cutter head ? 

A. I have seen those he makes. 

20 Q. Do you use a cutter with two knives in your machine ? 

A. Sometimes two, sometimes three, sometimes four; there are no 
patents on cutter heads that I am aware of. I have seen the Tidey 
cutter head at work, but do not use it in my machines. There is no 
difference in the work accomplished by using the Tidey cutter head 
that lam aware of. 7 

21Q. How many revolutions a minute does your cutter head 
make ? 

A. It depends on how many boxes you make; the general speed 
is 3,800 a minute, but it can be run up to 10,000. 


(( bjected to.) 


a — 


S6 22 Q. Do you regard yourself as the first and original in- 
ventor of the inventions claimed in your patents for the trim- 

mer and nail-feeder? 

(( bjected to.) 

A. I believe I am. 

23 Q. Can you state about the profit per day by the use of a ma- 

. chine over hand labor ? 

({ bjected to. } 

A. It depends entirely on how many are made a day. 

24 Q. State whether the trimmer and nail-feeder have an extensive 
sale. 

(Objected to.) 

A. Yes; I make all the time and ship them all over the world. 


Cross-examination: 


25 X Q. Did you personally sell either of the box-trimmers or 
nail-feeders in suit? 
A. I did. 
296.X Q. All of them ? 
A. I don’t think I sold him all of the feeders personally. 
297 X Q. You think there was an agreement restricting him ; are 
2 you willing to swear positively that was so? 
A. Iam not, but am pretty certain it was so. 
298 X Q. Was there any bill of sale or other paper writing ? 
A. No bill of sale; there was a paper signed, and I think I have 
itin my safe. 
29 X Q. You say that all who purchase machines from you are 
restricted in the use thereof; is that so? 
A. I believe all but Orr & Fowler; they have six nail-feeders that 
have no restriction; they were the first put up. 
30 X Q. Have not Reeves & Church some? 
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A. I think not; am not positive, but pretty certain of it. 
87 31 X Q. How about the Erie Preserving Co., Dodge & Bliss, 
and O. F. Hawley ? 

A. Hawley is restricted; that I am positive of; Dodge & Bliss 
have none of my machinery that 1 am aware of. The Erie Pre- 
serving Co. are restricted, so far as nail-feeders go. 

32 X Q. If E. C. Smith should state he purchased these machines 
out and out, and was not restricted in their use, would that not lead 
you. in considering the circumstances of the sale, to think that you 
might be mistaken as to having restricted their use to him ? 

A. I don’t think I am mistaken. 


FREDERICK MYERS. 


Subscribed and sworn to before me this 13th July, 1883. 
B. LINCOLN BENEDICT, 
Special Evaminer. 
Testimony in rebuttal closed. 


88 Evidence for Defendant. 


Testimony taken on behalf of defendant, in pursuance of order of 
court under the 67th rule, before B. Lincoln Benedict, special ex- 
aminer. 

Marcu 9th, 1883. 

Appearances: Mr. Childs, for defendant ; Mr. Kingsley, for com- 
plainant. 

Epwarpb C. Sairu, called for defendant and sworn: 

1 Q. What is your name, age, residence, and occupation ? 

A. Edward C. Smith; age, 42; residence, 1314} Noble street, Green- 
point; occupation, box manufacturer. 

2 Q. Do you know the complainant, Frederick Myers? 

A. | do. 

3 Q. Did you purchase of Mr. Myers any machine known as his 
box-trimming machine; if so, when ? 

A. Yes; in 1878; about May—no, it was January 10th, 1878. 

4 Q. How many trimmers did vou buy, and what did you pay 
for them ? 

A. Two trimmers; paid $525, I believe, for both. 

5 Q. Did you purchase from Myers any nail-feeding machines ; 
if so, when, and what did you pay for them ? 

A. At thesame time; I bought six ; paid $112.50 for each ; I think 

a year later I bought three more, for which I think I paid $125. 

6 Q. Is that all? 

A. That is all I bought from Mr. Myers, I believe. 

7 Q. Did you purchase these machines out and out and pay fer 
them ? 


A. | did. 
8 Q. What did you do with these machines ? 
89 A. I used them in my factory,in my business, at 422 Oak- 
land avenue. 


tag. 
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9 Q. How long did you use them ? 

A. Three years; up to 1881, when the fire occurred—April 26. 

10 Q. What fire do you refer to? 

A. My factory was burned in 1881—April 26th. 

11 Q. State in what condition and order all these machines were 
just before the fire occurred. 


(Objected to as irrelevant and immaterial.) 


A. In good condition. 

12 Q. What happened to these machines at this fire in your fac- 
tory? 

A. They were damaged ; one box-trimmer was, and the other was 
at my blacksmith shop, and was not in the fire; there were nine 
nail-feeders in the fire. 

13 Q. What did you do in respect to those trimmers and nail- 
feeders which were injured by the fire? 

A. I sent them down to Smith & Doig to be repaired and put in 
condition to use. 

14 Q. When? 

A. Immediately after the fire; a few days after, when the losses 
were adjusted. 

15 Q. Did Smith & Doig repair those machines ? 

A. Yes; they repaired them. 

16 Q. Are these the bills which Smith & Doig rendered you for 
making these repairs? 

(Paper shown.) 


A. Yes: these are the bills. 
17 Q. And did you pay these bills? 
A. I did. 


(Bills offered in evidence, Exhibits 1 and 2.) 
By Mr. KINGSLEY : : 
18 Q. Were those rendered at the time? 
A. About the time of their date. 
sy Mr. CuILps: 


19 Q. About what time were the nail-feeders repaired ? 
A. From May 14th, 1881, to September 6th, 1881. The bill was 
rendered, I think, September 8tb. 
90 20 Q. About what time was the box-trimmer repaired ? 
A. May, 1882. The bill was rendered May 29th, 1882. 
21 Q. Are you not mistaken in saying that the box-trimmer was 
sent to be repaired immediately after the fire ? 
A. Yes; I don’t recollect when it was sent; probably about a year 
after. 
22 Q. After the box-trimmer was repaired did you use it in your 
factory again ; and, if so, how long? 
A. Yes; three months. 
23 Q. From what time to what time? 
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A. From May 28th, 1882, to August, 1882. I have not used it 
since. 

24Q. How many of the nail-feeders which were repaired by 
Smith & Doig did you afterwards use in your factory, and for what 
time ? 

A. Iam using seven. I don’t know how many we used; some 
were discarded. 

25 Q. Why did you discontinue the use of the trimmer? 

(Objected to as incompetent and immaterial.) 


A. Because I found it was a detriment to me to use it. 

26 Q. At the time of the fire did you have your machinery in 
your factcry ‘insured ? 

A. Partially. 

27 Q. In adjusting the loss upon your machinery was there any 
abatement made by the insurance companies by reason of these 
machines being injured and not destroyed ; and, if so, what amount? 


(Objected to as incompetent and irrelevant.) 


A. They made a deduction of $3,340; they made that abate- 


ment. 
91 Cross-examined by Mr. KINGSLEY : 


28 X Q. How long have you been in the business of manufact- 
uring boxes? 

A. About 16 years, I think. 

29 X Q. What was the extent of your business in April, 1881? 

(Objected to.) 


A. That is before the fire; I can’t say; it is two years ago; can’t 
say here. 

30 X Q. Can't tell about what business per year you did in boxes? 

A. Probably $30,000 gross; don’t think it was as much as $50,000; 
probably it would average $30,000 a month the year through.. 

3l X Q. Were your boxes made principally by machinery ? 

A. Yes; a good many were made for New York parties by hand. 

32 X Q. Did you use any other machinery in April for trimming 
and nailing boxes than that you bought of Myers? 

A. Yes; I did; I never bought a nailing machine of Myers. 

33 X Q. Nor nail-feeders ? 

A. I did not use any nail-feeders but those I bought of Myers 

34 X Q. Did you use any other box-trimmer than what you 
bought of Myers at that time? : 

A. No; not for trimming the edges of boxes. 


Of 


30 X Q. How many boxes per day did you make, on an average? 
(Objected to as incompetent and irrelevant.) 


A. When we run the machines they ran, I guess, 3,000 on a set 
in one day; there were many idle days; it would nut average that. 

36 X Q. Up to the time you purchased this machinery did you 
make the boxes by hand? 


A. I did. 
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92 37 X Q. How many men would it take to make 3,000 boxes 
in a day of the kind the machines made, nailed and trimmed 

as they made them? 


(Objected to.) 


A. We didn’t employ men; we employed boys. I couldn’t tell 
you. The expense was very light. 

38 X Q. Did you use all the machines you’ purchased of Myers 
continuously up to the time of the fire? 

A. Yes; when we had occasion to use them—when we had orders 
for work. 

39 X Q. Did you find the use of these machines a saving to you 
in the making of boxes? 


(Objected to.) 


A. I did; something of a saving. 
40 X Q. If you didn’t find them a saving, after the fire you would 
not have had them repaired, would you ? 


(Objected to as incompetent and argumentative.) 


A. No, sir. 
41 X Q. Did you buy any of Myers’ machines from any one but 
Mr. Myers? 


A. I did. 
(Objected to.) 


42 X Q. From whotn? 
A. From J. H. Swift. 
43 X Q. How many? 
A. Three. 
44 X Q. When? 
A’. I can’t tell. 
5 X Q. What were they? 

A. Three nail-feeders. 

46 X Q. Were all these feeders accompanied with and attached to 
nailing machines when you purchased them or not? 

A. Those I bought of Mr. Swift were not attached ; those I bought 
of Mvers were. 

47 X Q. Were they all of Myers’ make that were obtained of Mr. 
Myers? 

A. I believe they were. 

48 X Q. And you didn’t use any nail-feeders except the Myers 

up to the time of the fire? 
93 A. I did not. 
49 X Q. Was the trimmer you sent to Smith & Doig re- 

paired some time before you took it away, as you recollect ? 

A. I think we took it away soon after it was repaired; sooner 
than two months after. 

50 X Q. How came you to say you sent it up with the nail-feeders, 
and then to say you thought it was about a year after? 

A. [happened tothink I had madeanerror. I know it was a long 
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time after; am not positive it was a year after; should say it was 
longer than six months. We used the other while this was dis- 
abled. 
51 X Q. Did you use both the trimmers at one time ? 9 
— Not since the fire; laid the work out differently. 
2 X Q. Did you use anybody else’s make in place of it? 
A. No, sir. 
53 X Q. Have you used any other feeding machine, other than 
Myers’, since the fire? 
Yes; I am using others; Smith & Doig’s. 
‘54 X Q. How long have you been using that ? 


(Objected to as incompetent.) 

A. f can’t say. 

55 X Q. Have you been using it for a year past? 
A. No; I should say about six months. 
(Objected to.) 

56 X Q. How many ? 

(Objected to.) 


‘ 


57 X Q. Is this a machine they have constructed since your fire? 
(Objected to as incompetent and irrelevant.) 


A. It is. 
58 X Q. Is it patented by them ? 


(Objected to.) 


A. I don’t know. 
59 X Q. Have you ever heard them say it was? 


(Objected to.) 


94 A. I have heard them say it was. I don’t know when. 
60 X Q. How many of the Myers machines are you using 

now ? 

A. Iam using no machine ; am using feeders. 

61 X Q. Do you use either of his trimmers ? 

A. No. 

62 X Q. When did you stop using the Myers trimmer ? 

A. August 28th, 1882; have not used either of the trimmers since 
that date. I don’t use any trimmers of any kind. 

63 X Q. How do you trim your boxes? 

A. I don’t trim them at all. 

64 X Q. Do you sell them to anybody who does trim them ? 

A. No, sir. 

65 X Q. How soon after the fire were you at your factory’? 

A. I was there when it was burned. 

66 X Q. About what time was it? 

A. About half past twelve. 

67 X Q. Did the building wholly burn ? 

A. Yes; the main building did. 
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68 X Q. Whereabouts in the building was the Myers machinery 
at the time of the fire? 

A. On the 3d floor. 

69 X Q. What kind of a building was it? 

A. Frame. | 

70 X Q. How much lumber was there in the building? 

A. I can’t tell; had a little in there for boxes—none of any 
amount. 

71 X Q. What amount of boxes was there in the building? 
A. I don’t know—have no idea—probably 1,000 or more. 
2X Q. Pine boxes—dry ? 
A. Yes; about half seasoned. 
73 X Q. What companies insured you ? 

A. I don’t recollect—can’t tell here. 
9O 74 X Q. You were insured for how much ? 
A. $43,000; I was paid $38,000 and something; I haven't 

the exact amount here. | 

70 X Q. Was it a general average of your machinery and stock 
by the companies ? 

A. They made a deduction I know; I don’t know how they got 
at it. 

76 X Q. How much? 

A. $3,540. 
77 X Q. What kind of machinery did you have in that build- 
ing ? | 

A. Planing machines, saws, nail-feeders, nailing machines, and 
printing presses. 

78 X Q. How many of each ? 

A. I am not able to tell that to-day. 

79 X Q. How many planers? 


(Objected to.) 


A. Seven planers, I believe—seven or eight. 
80 X Q. What did they cost? 


(Objected to as irrelevant.) 


81 X Q. Did you not represent to the insurance companies that 
these Myers machines were so injured by the fire that they were 
worthless to you in your business 


(Objected to.) 
and ask them to pay the full amount of them ? 


(Objected to.) 


A. I do not recollect ever saying to the insurance companies any- 
thing of that kind. Of course, I made demand for the full amount; 
the machinery was not fully insured; [ had $53,000 of machinery 
in the mill. 

82 X Q. Who did you ask to pay the full amount on the Myers 


machinery—what insurance man ? 
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A. Mr. Boughton, my insurance agent ; he is my representative— 
settled my insurance for me. I didn’t see the companies myself. 

83 X Q. You don’t know, then, of your own knowledge, that the 

full amount was not paid on the Myers m: achines ? 
OF A. Yes: Ido. I saw the adjusters and heard their talk 
about it; they came to my place. 

84 X Q. Who were the adjuste rs? 

A. Mr. Joslin, of S. Wood & Co; Mr. T arlington, I think. 

85 X Q. What was said by them in your presence ? 

A. That I would save the royalty, the patent, and they were en- 
titled to that; that the machines could be repaired. 

86 X Q. Did you say to them that the machines could be re- 
paired ? 

A. No, sir. 

87 X Q. Did you or your adjusters represent to the company 
that there was a total loss on those machines ? 

A. They tried to get the full amount of my insurance, of course. 

88 X Q. Well, on “these machines of Myers’ ? 

A. Yes; everything. 

89 X Q. You can’t say there was any deduction on the Myers ma- 
chinery ? 

A. On the patent machinery; they saw it right there before 
them. 

90 X Q. Was there any deduction on the Myers machinery as 
such ? 

A. Yes; that is what the $3,000 was taken out for—the patent 
machinery. I don’t know what proportional part came off the 
Myers machines. 

91 X Q. What was the general condition of the machinery after 
the fire ? 

A. I can’t say. Iam no mechanic. It was injured. I suppose 
it would be considered badly injured. I didn’t know how much 
trouble there was involved in repairing it up. I couldn’t tell. 

92 X Q. Did you get it all repaired ? 

A. No. 

93 X Q. Why not? 

A. It was so badly damaged it wouldn’t pay. 

94 X Q. What machines ? ? 

A. The planing machines—all of them—saws; some of the re- 

slitting saws. 
97 95 X Q. Did you get the printing press repaired ? 
A. Yes. 

96 X Q. What were the planers made of ? 

A. Cast and wrought iron, I believe; iron and steel, I suppose ; 
not wood. 

97 X Q. The saws, were they made of wood? 

A. No; the mandrels and uprights were iron. The reslitting 
saws were all iron; they were not repaired. | 

98 X Q. Were any of the machines that were an utter loss made 
of wood ? 

A. Yes. 


ad 


ne 


FREDERICK MYERS VS. EDWARD C. SMITH. 7 


99 X Q. What ones? 

A. We call them fitting-up saws; the mandrels of those were 
good. 

100 X Q. What was the cost of the planers? 


(Objected to as incompetent and irrelevant.) 

A. I don’t know; various prices. I can’t tell what I paid for 
them ; there might have been one that cost $1,000, the others less; a 
small one cost $175, I think. 

101 X Q. Were they sold for old iron? 

(Objected to.) 

A. Yes. 

102 X Q. What floor were the planers on ? 

A. The first floor. 

103 X Q. Were they the heaviest machines in the building ? 

A. No; some of them were very light. 

104 X Q. Were the Myers machines and feeders as heavy as any 
you had in the building ? 

A. No. 

105 X Q. What did it cost you to replace your machinery in your 
factory, after the fire? | 

(Objected to as incompetent and irrelevant.) 

A. I don’t know; I can’t say here; can’t tell about what it cost ; 
could tell at the factory. | 

106 X Q. Did you not pay upwards of $20,000 for new ma- 
chinery ? 

98 (Objected to as incompetent and irrelevant.) 


A. I don’t know. 

107 X Q. You bought a good deal of new machinery after the 
fire? 

A. I did. 

108 X «). The reason was that the fire destroyed what you had ? 

(¢ bjected to.) 

A. It was cheaper to buy new than to repair. 

109 X Q. How did you find your machinery generally after the 
fire—covered with ashes or cinders, or out of the ruins? 

A. It was out, not all out; the building being pine it all burned 
to ashes. All that burned was frame; the engine-house was sep- 
arate. No wall fel] that [ know of. 

110 X Q. What machinery besides the Myers was on the 3d 
floor? | 

A. The small fitting-up saws, three small planers, and two print- 
ing machines. 

111 X Q. Were they repaired ? 

A. One of them—one printing machine; there were three printers 
there; one was atotal loss. The Myers printer was right alongside, 
and that was repaired ; the other two were Gally printers. 

112 X Q. Were any of the Swift machines on that floor? 
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A. They were all there—12; none of them were destroyed; they 
are running to-day. I had them repaired. 

113 X Q. Didn’t you use a feeder with every one of the Swift 
machines ? 

A. I didn’t, for three of them were not in use; they were stored 
there till such time as I got busy. 

114 X Q. Did you have feeders for each of the nailers? 

A. I did. 

115 X Q. Did you see Smith and Doig with reference to making 

repairs on these machines of Myers soon after the fire ? 
99 A. Yes. 
116 X Q. Did you order them to make repairs on all this 
machinery of Myers? 

A. Yes: all I sent down there. I didn’t send all the feeders 
there—sent nine. 

117 X Q. Did Smith & Doig hesitate about making repairs on 
this machinery of Myers on the, ground of patents on the ma- 
chines ? 

A. No, sir; no objection. 

118 X Q. Did you agree to indemnify them for any suit or any 
damages that might arise against them in consequence of these re- 
pairs ? 

A. I did not. : 

119 X Q. Nor ever did? 

A. Yes; not at the time. When the trimming machine went 
down I agreed to indemnify them on that; at the time the trimmer 
was about one-half or two-thirds done. A year had expired before 
we undertook to repair that, and then I agreed to indemnify 
them. 

120 X Q. When do you say that trimmer was repaired ? 

(Objected to; bill in evidence.) 


A. About a year after the fire occurred. 

121 X Q. Before the repairs were fully made you agreed to in- 
demnify them ? 

A. Yes; on the trimmer; no objection was made on the other 
machines. . ; 

122 X Q. Did you buy the machines of Myers personally ? 

A. I did. 

123 X Q. Did you receive from Myers any writing or license 
to use those machines so purchased from him at the time or since ? 

A. No, sir. 

124 X Q. Or any of them ? 

A. No; not from Mr. Myers. 

125 X Q. Did he say to you that in selling your machines you 
should have a right to use them only yourself? 

A. No, sir; not a word. 
100 126 X Q. Do you deny ever having any writing or license 
to use these machines from Myers ? 
A. Ido. From Mr. Swift I have. 
127 X Q. Have you those with you ? 
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A. No; everything was burned up. I had no license from Swift 
for his nailing machines; had for some of his feeders; they were 
burned. 

128 X Q. Did those give you a license to use them ? 

A. Mr. Lightowler signed them. Mr, Swift brought them and 
gave them to me with the machines. I demanded a license from 
Mr. Swift, as 1 was dealing with him. It was signed for Mr. Myers 
by Mr. Lightowler. 

(Questions as to Swift objected to.) 

129 X Q. That covered feeders ? 

A. Yes; three; they were never used—never set up—till they 
were burned. 

(Paper shown.) 

130 X Q. Is the paper now shown you, signed by Frederick Myers, 
dated June 7, 1879, an agreement between you and Mr. Myers in 
reference to machines ? 

(Objected to.) 


A. I don’t know. 
Marcu 177TH, 1883. 


Cross-examination of Epwarp C. Smit resumed. 

By Mr. KINGSLEY: : 

(Paper shown.) 

131 X Q. Was that paper signed by Mr. Myers in your settle- 
ment with him? Did you receive it from Mr. Myers at the time of 
the date of it? 

A. I wasn’t there at the settlement. 

132 X Q. And is it signed by your lawyer as a witness ? 

A. I was not there; I don’t know; I could not swear to his signa- 

ture. I have seen him write, and think it is his. 
101 133 X Q. Have you ever received from your attorney a 
paper like that in settlement with Mr. Myers ? 

A. I can’t say that I have. I.don’t know whether I have or not. 

134 X Q. Did you, on or about the 17th of June, 1879, pay Mr. 
Myers $350 in settleinent ofa certain suit then pending against you 
for infringement of the method patent? 

(Objected to as incompetent and immaterial.) 


A. Yes; I paid him $350. 

135 X Q. And did you authorize your attorney to settle the claim 
at that time? 

(Objected to as before.) 

A. [ don’t know if it was infringement of the patent or not. [I 
gave him $350 for settlement of the suit that was pending. 

136 X Q. What of the Myers machines did you run in connection 
with each other about the time that this suit was settled ? 


(Objected to as before.) 
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A. I don’t know as I understand you. Iran a nail-feeder; we 
used nail-feeders of Myers—were running trimming-off machines 
and 9 nail-feeders, I guess, at the time. I don’t know what you 
mean by connection with each other. 

137 X Q. Were any of the Swift nailers on the third floor broken 
up in that fire or not? 

(Objected to as before.) 


A. Broken by falling or crushed? Might have been broken in 
falling—crushed or injured. 

138 X Q. Were the Myers feeders attached to those machines at 
the time? 

A. Nine of them were. 

139 X Q. Were those the nail-feeders that you had repaired by 
Smith & Doig ? 


A. Yes. 
140 X Q. Were the three other nail-feeders injured beyond re- 
pair? 
102 A. Were not injured atall. They were not in the building. 


141 X Q. Where were they ? 

A. In the blacksmith shop. 

142 X Q. Were all the Swift nailers broken ? 

A. All injured; not all broken, I suppose ; I don’t know. 

143 X Q. Did you see them all after the fire? 

A. I don’t know as I did; I did not examine them. 

144 X Q. Are you sure you saw any of them at the building? 

A. Yes; how many I don’t know. 

145 X Q. You can’t tell, then, of your own knowledge, whether 
they were broken or not? 

A. Yes; I know some of them were broken. 

146 X Q. Were any of the feeders attached to the nailer broken ? 

A. I don’t know that they were. I paid a bill to have them re- 
paired. 

147 X Q. Did vou see them immediately after the fire ? 

A. I saw them with the rest of the ruins; didn’t examine any 
particular part. 

148 X Q. Was the Myers trimmer broken in consequence of the 
fire there? 

A. I don’t know. 

149 X Q. When did you first see it? 

A. I don’t know. 

150 X Q. Did you see it before it was sent to Smith & Doig’s for 
repairs ? 

A. Iam not positive that I did. 

151 X Q. How much of that machine—what proportion—was em- 
braced by wood-work ? 

A. I don’t know. 

152 X Q. Most of it? 

A. I don’t know; I know part of it was wood. 

153 X Q. Did you find any part of your machinery in the build- 
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ing at the time of the fire on that third floor which was 
103. wholly or partly constructed of wood but what was burned 
up at the time, so far as the wood is concerned ? 

A. I didn’t look for the wood-work, but I'd venture to say it was 
burned ; I didn’t rake over the ruins. 

154 X Q. Was all the machinery used on the third floor which 
was constructed wholly or partly of iron, steel, or metal more or less 
seriously injured by the fire? 

A. Was all more or less injured. 

155 X Q. Was any of it so badly injured as not to be able to use it 
thereafter ? 

A. It necessitated a repairing up, all of it. 

156 X Q. Was some of it on the third floor totally destroyed as 
machinery and was it sold as old iron? 

A. It was sold as old iron, some part of it. 

157 X Q. Any part of the nailers and feeders sold as old iron ? 

A. Notas | know of. 

1574 X Q. What machines on the third floor were sold as old 
iron? 

A. There were two or three small planers—light planers—sold as 
old iron, one of Gally presses, some pulleys and shafting ; I have no 
knowledge of any of Myers’ castings being sold as old iron; [ don’t 
know. 

158 X Q. Do you know if any part of the nail-feeders wasn’t sold 
as old iron? | 

A. I don’t know, of my own knowledge; I sold none. 

159 X Q. Who attended to the sale of it? 

A. I attended to the sale of most of it, I guess. Mr. Tinkham is 
my manager. 

160 X Q. Any part of the nailer destroyed ? 

A. None sold for old iron, as | know of; I presume part was de- 
stroved. I don’t know any more than what I heard. 

161 X Q. Were any of the castings inthe Myers machines disused 
and left out in the repairs made by Smith & Doig? 

A. They put in new ones. 
104 162 X Q. Was anything else put in as new at the time of 
making repairs in the Myers machines? 

A. I don’t know what they put in—what parts were new. 

163 X Q. Were you informed that any part but the castings was 
left out and disused in the repairs? 

A, No. 

164 X Q. How long did the fire last in that building? 

A. Twenty minutes or half an hour. 

165 X Q. Was it intensely hot? 

A. Presume it was hot. 

166 X Q. Did the fire department arrive before it was burned up? 

A. Yes. 

167 Q. Did they throw water? 

A. Yes; all over the building. 

168 X Q. How long? 

A. I don’t know. 
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169 X Q. You saw water thrown on by the department? 
A. Yes. 
170 X Q. Would the machinery composed of metal when in- 
tensely heated and suddenly cooled be likely to suffer injury and 
warp? 
A. I don’t know; I am no mechanic. 
171 X Q. Did you find the iron portion of the machinery consid- 
erably warped after the fire? 
A. Yes; the long planers; I don’t know as they all were. ” 
172 X Q. Was the Myers trimmer as well as the Swift nailers, ’ 
which embrace the feeder, the heaviest machines on the third floor 
at the time of the fire? 
A. The Swift nailers were the heaviest, I think ; don’t know what 
they weighed; I should say they were heavier than the trimmer. 
173 X Q. Did you ever use the Swift nailer without the Myers 
feeder ? 
A. I did; don’t recollect when; before I bought the Myers 
feeders. 
105 174 X Q. How were the nails fed in this Swift. nailer at 
that time and before you used Myers’ feeders ? 
A. The nails were dropped down in the tube by boys—one boy 
for a nailer. 
175 X Q. Did the nailer have to stop in order to have the nails 
fed when you used it with Myers’ feeder ? 


(Objected to.) so 


» 


A. Yes; always stop with any feeder. 

176 X Q. Couldn’t you run and nail a great many more boxes 
with the feeder ? 

A. Yes. 

177 X Q. What would be the difference per day in the number 
of boxes when boys fed the nailer and when you used the Myers 
feeder ? 


(Objected to.) 


A. I don’t know. 
178 X Q. Couldn’t you nail twenty-five per cent. more boxes per 
day after the feeder was attached ? 


(Objected to.) 


A. I don’t know how many more—cannot tell; we could nail 

faster, but I can’t tell how much faster. ? 
179 X Q. Couldn’t you make about 4,000 boxes with one of the 

Myers trimmers per day in connection with the other machinery 

you used ? 


(Objected to.) é 


A. Yes; more; can’t say how many more; don’t know how many 
you could put through in a day; presume 5,000. 
180 X Q. Have you left off using the Myers trimmer in conse- 
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quence of your using a new improved sawing machine, or did you 
leave off in consequence of this suit 


(Objected to.) 


And by advice of your counsel ? 
A. I have no improved sawing machine, nor did I leave off in con- 
sequence of this suit or advice of counsel. 
106 181 X Q. For what reason did you leave off using the 
Myers trimmers? 

A. It is a nuisance. 

182 X Q. When did you come to that conclusion ? 

A. I don’t know. 

183 X Q. Why did you get Smith & Doig to repair it at an ex- 
pense of $104 if you regard it as a nuisance ? 

A. I didn’t discover it till afterwards. 

184 X Q. How did you happen to discover it since? 

A. I can’t tell you that; it will strip out and make expense and 
trouble to repair the boxes after—took a man all day to repair boxes 
after it. 

185 X Q. Did you try to force through this trimmer about 15,000 
or more boxes a day ? 

A. I did. 

186 X Q. When ? 

A. Up to the time when I discontinued it, at times; not every 
day ; the boxes didn’t all require trimming. 

187 X (). Since the repairing of the machine have you tried to 
force through that trimmer 15,000 boxes a day ? 

A. No forcing them at all. 

188 X Q. How many sets of machines did you use with it? 

Three ; sometimes two; have run four at a time—not every 
day. 

189 X Q. How many boxes will each set make in a day ? 


(Objected to as before, and already answered.) 


A. As many as you can n Bet men uble to handle them. 


190 X Q. Will each set make from 3,000 to 4,000 a day, properly 
handled ? 


(Same objection.) 


A. Yes, they will now; not when we first put them up; the men 
are now skilled at it. 
107 191 X Q. How much did your boxes cost you to make them 
before you used the Myers feeder and his trimmer? 


(Objected to.) 


I don’t know what they cost me. 
192 X Q. How much have they cost you apiece or per dozen since 
you have used the Myers machinery? 


(Objected to.) 
10—323 
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A. That depends on the kind of boxes—a penny apiece; some 
others cost less than half a cent; I don’t know exactly. 

193 X Q. Before you used the Myers machinery didn’t your boxes 
cost you $1 a hundred, or about a cent apiece ? 

A. I don’t know; we made them by boys. 

194 X Q. What part of your business do you supervise yourself ? 

A. Selling and buying the lumber. 

195 X Q. Don’t you know what your boxes cost you ? 

A. I haven’t it in my mind; can tell from my books. 

196 X Q. Don’t you make them cheaper with Myers’ machinery ? 

A. Something cheaper; can’t tell how much. 

197 x ®. There is some charge for materials in the bills of 
repairs ? 

A. I don’t recollect; the first time I saw them was here the other 
day ; I don’t pay the bills myself. 

198 X Q. Why was the printer on the third floor repaired and 
used again in your business ? | 


(Objected to.) 


A. Which one? Mr. Myers’ printer was repaired; one of Gally’s 
was repaired, and the other he advised me to have a new one, as it 
would be cheaper than to repair it; there wouldn’t be enough saved 
to make it any object to repair it. 

199 X Q. Did you see that printer before it was sent off to be re- 

paired by the maker? 
108 A. I saw it; didn’t examine it. 
200 X Q. Was it any worse injured than Myers’—the one 
that was not repaired ? 

A. I should say it was. 

201 X Q. In what respect? 

A. I don’t know ; I sent it up to Hartford. 


Redirect by Mr. CuHILps : 


202 Q. You stated in answer to X Q. 74 that you were insured for 
$43,000, and that you were paid $38,000 and something, and that 
you didn’t have the exact amount then with you. Can you now 
state more accurately the amount of your insurance and the amount 
you were paid ? 

A. I ean. Insurance, $40,220. I received $36,880; deduction, 
$3,340 on patent machinery. 

203 Q. Where did you get those figures ? 

A. From Mr. Boughton, my insurance agent. 

204 Q. Is not the “$3,000 mentioned by you in your answer to 
X Q. 90 intended to be $3,340? 

A. It is. . 

205 Q. In answer to X Q. 127, “ Have you those with you?” re- 
ferring to license to use machines from Myers, you answ on as fol- 
lows: “ No; everything was burned up. I hi 1d no license from Swift 
for his nailing m: achines; had for some of his feeders; they were 
burned.” Do you wish to make any correction in this answer; if 
so, what? 
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A. Those feeders were not burned; they were in the blacksmith 
shop; I had a license for those three feeders. 

206 Q. Were those the Myers feeders which you bought of Swift 
at the time you bought your nailing machines of Swift ? 

A. Yes. 

207 Q. And did you require Swift to obtain from Myers the right 
to put them on his nailers and for you to use them before you 
bought them ? : 

A. | did. ' 

208 Q. In answer to X Q. 129, “That covered feeders?” you 
109s say, “ Yes; three; they were never used—never set up till 
they were burned.” Do you wish to make any corrections? 

A. The nailing machines were burned, but the feeders were not. 

209 Q. With the exception of this one box-trimmer and nine 
feeders, which you have testified you caused to be repaired by reason 
of injuries sustained from the fire in your factory, have you ever 
made or caused to be made any of these Myers machines or built 
or constructed the same in any way or manner? 


(Objected to.) 


A. No, sir; never. 


Recross by Mr. KINGsLey : 


210 X Q. You said on your cross-examination that $3,000 and 
upwards was deducted ori account of Myers’ patent machinery in 
settlement of insurance; was that correct ? 

A. I didn’t say so, that I recollect. It covered all the patent ma- 
chinery—Myers’ and Swift's. I don’t know as I had any other. 

211 X Q. Who made that deduction ? 

A. The insurance adjusters. 

212 X Q. In your presence ? 

A. No. 

213 X Q. Do you swear that $3,000 and upwards was deducted 
from your insurance in behalf of the patent machinery at the time 
of the settlement? 

A. I know that Iam short that much. I didn’t receive it. I 
know it was deducted. | 

214 X Q. Who settled it with you? 


(( bjected to as already answered.) 


A. You have got the names down. 

215 X Q. Do you say that that deduction was made personally 
with you by the adjusters ? 

A. Yes. ‘ 

216 X Q. Wasn’t the patent machinery injured as much as ma- 
chinery that had no patent on by the fire? 

A. No; it does not. 
110 217 X Q. Can you tell how much was deducted on account 
of Myers’ patents? 
A. No; I cannot. 
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218 X Q. Have you not stated that you were not there at the set- 
tlement and adjustment of the claims ? 

A. I don’t recollect. 

219 X Q. When were the three feeders purchased through Mr. 
Swift? 

A. I don’t recollect to-day; think I gave the date the other day. 
It was three years ago. I can’t give the date. 

220 X Q. Were these three nailers purchased of Swift at the same 
time ? 

A. Yes. 

221 X Q. Do you remember what the feeders cost you ? 

A. I bought them all together, the nailers and feeders. 

222 X Q. Did you need ‘them in your business ? 

A. No; not at the time. 

223 X Q. Why did you purchase them ? 

A. To have them extra in case I needed them. 

224 X Q. Did you see the three nailers and feeders when they 
were delivered at your shop or not? 


(Objected to.) 


A. Yes; of course. 
225 X Q. Where? 
A. On the wagon. They asked me where they should be de- 
livered. 
226 X Q. Where were they placed—upstairs ? 
A. On the third floor. I have told you all that before. 
227 X Q. Did you run the machinery yourself on the third floor 
at any time ? 
A. Tend the machines? No; that is not my business. 
228 X Q. Who did? 
A. I had men running them; don’t know how many; twelve or 
fifteen. 
111 229 X Q. Who was your head man to run that machinery? 
A. I had two departments and two men. My brother was 
foreman of machinery. 
230 X Q. Were all the nailers used in one room? 
A. All that were in use were in one room. 
231 X Q. Sometimes all the nailers were in use and sometimes 
part ? 
A. They were never all in use, for three were not in use—only 
stowed there. 
232 X Q. How often did you go to that third floor ? 
A. I don’t know ; perhaps every day. 
233 X Q. How many nailers were in use at any time during the 
past four years ? 


(Objected to as before answered and immaterial.) 


A. At times there were three sets. 
234 X Q. How many sets were there that could be used ? 
A. Three sets; nine nailers, but three sets. 
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235 X Q. Didn’t you run them all together? 
(Objected to.) 


A. No; not usually. 

236 X Q. How many? 

A. It all depended on business. 

237 X Q. It was cheaper to run them together, wasn’t it? 


(Objected to.) 


A. If there was no demand for the goods I wouldn’t manufacture 
it was cheaper. | 

238 X Q. If it was not cheaper to run them together why did you 
pay Myers $350 for his method patent by which they could be run 


: 2 4 
together * 


(Objected to.) 
A. They were not all to be run together; as occasion required. 
230 X Q. If occasion required, you did run them together ? 
A. Yes. 
112 240 X Q. Were the Swift nailers all of the same size and 
pattern ? 
(Objected to.) 


A. There might be a little difference in the heights of them ; 
think there was. 

241 X Q. Could you tell, after a dozen of Swift’s nailers were 
placed around in a room, one from another, except by the height? 


(Objected to.) 


A. No. 

242 X Q. How many of them were of less height than the others ? 

(Objected to.) 

A. Three were a little lower than the rest, [ believe. 

243 X Q. When did you purchase those? 

A. I don’t recollect. 

244 X Q. Were those three the purchase you spoke of that em- 
braced the Myers feeders or not? 


({ bjected to.) 


A. I don’t know whether they were or not. I think they were. 

245 X Q. How could you tell, then, that the three Swift machines 
and Myers’ three feeders were the ones you have spoken of as not 
having been on the third floor at the time of the fire? 

A. The others were all placed in position and working. These 
came in later and stood there. | 

246 X Q. How long had you had them at the time of the fire? 

A. I don’t know. 

247 X Q. Would you swear of your own knowledge that the three 
machines so purchased of Swift with the Myers feeders were never, 
under any circumstances, used to make boxes in your shop ? 

A. Yes; I will swear they never were used. 


pn 
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248 X Q. If these three Myers feeders had never been used why 
had it become necessary to send them to a blacksmith shop at the 
time of the fire ? 

A. They were put there on storage with other property of mine 

in the loft. 
113 249 X Q. When were they put there? 
A. I don’t know; soon after they were delivered. 

250 X Q. Did you see them set away ? 

A. I don’t know as I did. 7 

251 X Q. Did you order them sent to the shop? | 

A. I did myself; soon after they were delivered; probably a 
couple of days alter. 

252 X Q. Do you say that you did not receive from Myers licenses 
to use the three feeders purchased by Swift and delivered to you ’ 


(Objected to.) 

A. I did not receive any from Myers. 

253 X Q. Did you require Mr. Swift to obtain licenses from Myers 
to use the machines? 

(Objected to.) 

A. Yes: I did. 

254 X Q. Were the licenses burned up? 

A. No. 


Counsel for respondent produces the licenses. 


—_—— 
License offered in evidence by counsel for complainant, marked 
Lx. ¥ 
05 X Q. Have you used the three Myers feeders covered by this 
side since the fire ? 
(Objected to.) 
A. Yes; at times. 
114 Monpay, July 2, 1883. 
Hearing resumed. 
Cross-examination of Epwarp C. SmMirH resumed. 
By Mr. KINGSLEY : 
256 X Q. Will you state if you have any books or memoranda 
Boe» by you or your clerks with reference to the property that was 
destroyed or injured by the fire in your place in 1881? 
A. We have not, to my knowledge. -+ 
257 X Q. Did you make out or. cause to be made out a schedule 


or inventory of the property so injured; and, if so, what was done 
with it? 
A. I did; Mr. Joslin and Mr. Darlington each had a copy. 


259 X Q. Did those inventories comprise all the property so 
injured by the fire? And, if so, state what was the aggregate 
amount which appeared on the inventory. 

A. Yes; as near as we could; between $52,000 and $53,000 was 


the aggregate amount of the machinery destroyed. 
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259 X Q. Did the insurance policies cover any property that was 
not injured and destroyed by the fire? 

A. No; not any. 

260 X Q. Were all the fixtures in your place covered by your 
policies t 

A. I think they were not; there was nothing on the engine or 
boiler, except from explosion—nothing for fire. 

261 X Q. Were they not covered by a policy of insurance against 
fire? 

A. No, sir; nor ever were. 

262 X Q. Did you receive any part of this money for fixtures in 
your place other than machinery ? 

A. Yes; the steam piping and gas-fixtures outside of the 

office. 
115 263 X Q. How much was received on that ? 
A. I don’t recollect what proportion it was; it was all in- 

cluded. 

264 X Q. Did the policies have a clause covering fixtures ? 

A. Yes. 

265 X Q. Were there not fixtures on which this insurance money 
was received which were not injured by the fire? 

A. No, sir. 

266 X Q. Did you not have many trucks ? 

A. Yes; I can’t tell how many; 12 or 15. 

267 X Q. What did they cost apiece ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. What trucks do you refer to—horse trucks or hand trucks? 

268 X Q. That makes no difference; answer to both. 

A. I don’t know; $12 or $15 for hand trucks; horse trucks are 
different prices; I have got them $50 to $400. se 

269 X Q. How many had you? 

A. I can’t tell; I presume there were 15; they were in the lum- 
ber yard. : 

270 X Q. How many did you have at the time of the fire ? 

A. I don’t know; I should say 15 horse trucks; I don’t know but 
more. I don’t know how many hand trucks there were; they were 
all in the mill and burned; they were all put in the inventory. 

271 X Q. Were any of the horse trucks burned ? 

A. There were; I think three of them that were in the yard; 
they were not insured; some of the horse trucks were insured. 

272 X Q. After the fire was all the machinery removed from the 
place of the fire or not? 

A. Yes; it was. 

273 X Q. The old iron also ? 

A. Everything was removed after the fire to Greenpoint, to a store- 

house. 
116 274 X Q. Did you sell the old iron ? 
A. I sold it, yes, except two or three pieces of shafting laid 
aside. 


275 X Q. What kind? 
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A. Three-inch main-line shafting and a half a dozen saw man- 
drels; I have them now—three of them. 

276 X Q. What was the value of these mandrels and part of ma- 
~~ ? 

. I] could not tell you. 

277 X Q. Was it in good condition ? 

A. No; very poor. I used some, but the machinist said it cost as 
much as to buy new, so I bought new. 

278 X Q. Did you sell the old iron ? 

A. Yes; the insurance Co. made me a present of that. 

279 X Q. What machinery had patents on at the time of the fire 
in your place? State each kind and the number. 

A. I don’t know; I guess they all claimed patents on them, but I 
can’t speak of my own knowledge. 

280 X Q. Were there letters patent on the nailers, as you were 
advised t 
A. There were. 
281 X Q. And you purchased them as patent from Mr. Swift ? 
A. [ did. 
282 X Q. Anybody else ? 
A. I bought the nailers all of Mr. Swift—twelve, I believe. 
283 X Q. What did they cost you each ? 
A. I don’t recollect; I believe I paid $2,000 a set. 


(Objected to as before.) 


284 X Q. How many sets? 
A. Four sets. 
285 X Q. How many saws did you have, and were there patents 
on them, as you were advised ? 
A. I don’t recollect. 
117 286 X Q. You did recollect when you made up your inven- 
tory ? 
I gave that wholly on the judgment of others. 
287 X Q. Can you not state about what number of saws you had 
of different kinds ? 


(Objected to.) 


A. I hada memorandum here before and would refer to that. I 
think I answered that question. 

288 X Q. Were there two dozen ? 

A. I don’t recollect. 

289 X Q. Were they patented ? 

A. I don’t know. 

290 X Q. Did you buy them as patented machines ? 

A. There was nothing said about that. 

291 X Q. Who did you buy them of? 


(Same objection.) 


(It is agreed that all the previous testimony is taken under objec- 
tion.) 
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A. Different parties; I can’t recall them: Mr. Tidey, I don’t know 
where he lives; his factory is in Newark; he never advised me there 
were patents on them; if 1 wanted a swing saw [ went there and got. 
it. I don’t know of nv own knowledge they were patented; never 
had any conversation with any one about it. There were three 
printers. Mr. Myers made one, Mr. Gally the others. I suppose 
they were patented, but I don’t know. I paid $600 apiece for Gally’s 
printers; perhaps one was $450; it was smaller. I don’t know 
what I paid for Myers. I don’t recollect that I had a printer of my 
own patented before the fire. I used my brother’s printer, Myers’ 
and Gally’s. I had before the fire a nail-feeder to every machine, 
I think. I don’t remember what they cost. I had a trimmer be- 
sides Myers’ before the fire—my brother’s. There was a patent on 
it. It was destroyed by the fire. We never puta value on it. It was 
the first one ever built—a simple thing, a kind of home-made 
affair. I paid Myers for the box-trimmers, $5.50, | believe—for two of 

them. 
118 292 X Q. Did Mr. Tidey ever inform you he had letters 
patent on his saw ? 

A. I don’t know that he did; there was never anything said about 
it; if I wanted a saw | got it and nothing was about patents. I 
think they were $50 apiece—swing saws; there were six or eight 
of them—perhaps ten. There were four resaws, | guess; they cost 
$S00 down to $350. I don’t know who made them—a man out at 
Rochester. Some parts ot them, believe, were patented. | don't 
know about the small saws. There were six planers, I think. I 
don’t recollect what I paid for them. I have stated the price, I 
think; they ran from $150 to $500 or 8600. They were S. H. Wood 
& Co.’s planers; nothing was said about their being patented ; I don’t 
know that they were. There was no other machinery that had pat- 
ents on it that I recollect. ‘The names of the saw-maker I now re- 
member—Cornell & Diegler, of Rochester. I have replaced with 
new machinery in the main my works since the fire. I can’t 
enumerate them; you will have to go and countthem up. I have 
purchased new nailers—four of Swift; I don’t recollect the date; I 
am usingthem. I have purchased nail-feeders since the fire—nine, 
I believe—of Smith & Doig; | am using them. I have not pur- 
chased any box-trimmer since the fire. I run my machines in sets 
in my shop; have six sets. I suppose you call them sets. Some are 
three in aset and some two. There are three nailers in four sets and 
two sets of two each; there are no other machines inaset. The 
trimmer hasn’t anything to do with the nailing. I don’t use a 
planer in these sets. 

293 X Q. Did you pay Mr. Myers $300 to ran your machinery 
under his letters patent ? 

A. I don’t know; I never went near him; my lawyer paid him 
something to settle up; I paid him so much for the whole business 
and run the four set according to that method; the two set we do 

not; we think it an advantage to have only two in nailing pro- 

119 miscuous-sized boxes; it don’t cost so much to run; we run 

nothing but nailing machines in the two set; don’t use a 
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printer in the set; print the stock before it goes to nails; the printer 
is not used in sets; I don’t know why it constitutes a set ; the box 
is carried along on a belt and a boy puts it in a printer and prints 
it; we don’t have the printer in a set; it is independent. 

[ don’t know as there is any great advantage in running in sets ; 
it isconvenient; I don’t know as there is a penny saved; it costs me 
the same as other men who don’t run it atall. I paid Swift $100 for 
permission to run a fourth set since the fire. I had four sets before 
the fire and do now; have never run more than four sets of Myers’; 
am using four sets with Myers’ method; have never used more. 
The two extra sets I speak of do not comprise his method. He 
claims three machines in rotation to cover his system. The only 
difference is that [ use less machines; use only two in the two sets, 
the nailers and feeders. 

[ can’t tell how many more boxes I could make in a day by run- 
ning machines separately and not in sets. I have never used them 
separately. Mr. Myers put them up the first time they were put up. 
[ can’t tell if they produce more boxes together than separately. 
Reeves & Church ran two in a set, they tell ine, and employ just as 
many men; they pay just the same. I have run the two extra sets, 
one since perhaps six montis ago, the other Mr. Lightowler built. 
[ don’t know how long two have been run in a set; never saw them 
so before those in my place. I never knew of their being run in 
sets until Myers introduced them. 


Redirect by Mr. CHILDs: 


294 Q. How much did you receive for the old iron that was in 
the fire, which you sold ? 


(Objected to as immaterial, incompetent, and irrelevant.) 


120 A. I went to the man I sold it to and ascertained, $785.87, 
about. 
Recross : 


295 X Q. What time was that? 

A. I don’t know. I didn’t get the date of it. I presume the sale 
was three or four months after the fire. I got $18 a ton on the 
ground—in the store-house—about forty-four tons; that comprised 
all the old iron. 

The adjusters made a deduction on the nailers and feeders, as I 
understand. I was around when they came to an agreement; did 
not hear all their conversation. 

206 X Q. Does the running two machines in a set save labor and 
cost of production ? 

A. I understand it does, so they tell me, on promiscuous boxes, 
fifty of one size and one hundred. of another, and so on. 

297 X Q. When you run two in a set isn’t it when you don’t have 
many to make? 

A. That is only when we make various sizes; when we run a lot 
of one size, then we use the three. 
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298 X Q. The difference in running two or three is, then, from 

the size of the boxes ? 

A. Yes. 

2909 X Q. Assume you had one thousand boxes, all the same size, 

make, which would do the work the quickest? 

A. We should make them on the set of two machines, because the 

top and bottom must be dressed to go to New York or Brooklyn. 

The oil men use them rough. if they continued to use boxes as 

they did years ago, | would throw the Myers machine overboard. 

[ haven't got work enough from New York and Brooklyn to run 

more than two sets of two, but | have oil work enough to run the 

eight sets of three each. When I want to make a box nice and good 
I put it on the other set. 

121 300 X Q. How many boxes will aset of the Myers method 
make in a day? 

A. It depends on the nan; from 3,000 to 4,500 a day ; there may 
have been 5,000 a day made, but no man can keep it up; we don’t 
use two sets on the same kind of boxes; we can make 1,500 a day 
on the two sets; it depends on the kind of a box. 


EDWARD C. SMITH. 


t 


-_ 
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Tuespay, April 17, 1888. 
Hearing resumed. 
Same appearances. 
Isaac R. Jostyn sworn for defendant. 


Examined by Mr. Curbs: 

1 Q. What is your name, age, residence, and occupation ? 

A. Isace R. Joslyn; reside at 343 West 92d St., New York; age, 
49; am a machinist, manufacturer, and dealer in machinery; at 
present connected with the 8S. A. Woods Machine Company; vice- 
president of that company; our headquarters are at Boston, Mass., 
save a branch house at Chicago and New York. 

2 (). State generally the business of the house with which you are 
connected and the amount and kind of business which it transacts. 

A. Our principal business is manufacturing wood-working ma- 
chinery—that is, machinery that works wood. We run quite a large 
machine shop. We are one of the largest wood-cutting machine 
manufacturers in the United States. We are rated among the 
largest. 

3 Q. State generally what is your own knowledge of and expe- 
rience in machinery. 

A. My experience extends over quite a long time—over 30 years 
in the business; nearly 32 years connected with this class of busi- 

ness. I served apprenticeship with J. A. Fay & Co., Keene, 
122 N.H. Since that time I have been connected as superintend- 
ent and contractor of building machines, and a member of 


same firm manufacturing that class of machinery since that time, 


4 Q. Do you know the parties to this action ? 
A. Yes, sir. 
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44 Q. Did you, in and about the month of April, 1881, examine 
the ruins of defendant’s box factory at Greenpoint, and examine any 
machinery found there? And. if so, state under what cireumstances 
and what machinery and for what purpose. 

A. I did; on or about that time. I was called by Mr. Smith as 
an adjuster to appraise the loss or damage occasioned by the fire; 
after the fire occurred | went there with Mr. Darlington, the adjuster 
for the insurance companies, and we examined the premises together ; 
at that time we couldn’t see to distinguish all and every machine 
that there was in the ruins on account of the cinders and rubbish, 
&e., that covered it partially; we notified Mr. Smith and his men 
that before we proceeded to do anything towards adjusting the dam- 
age he would have to remove the machinery or get it out so that we 
could get at them. 

5 Q. State what you did and what you found. 

A. Mr. Smith had his men remove the machinery into a shed 
where we could get at it and give ita thorough examination all 
through; I was present a portion of the time when they were re- 
moving this stuff to the shed; saw a large portion of it taken out. 

6 QQ. State, if you remember, what machinesgenerally were saved 
and taken out of the ruins. 

A. Parts of most of the machinery were saved; some was in a 
very bad condition—was totally ruined, so far as related to a ma- 
chine; there was some others, as far as we could judge, were almost 
perfect. 

7Q. Are you acquainted with the machine known as 
123. Myers’ box-trimmer and Myers’ nail-feeder, as shown in these 
exhibits—Complainant’s Exhibits A and B? 


(Showing exhibits to witness.) 


A. Yes, sIr. 

8. Do you remember seeing either or any of those machines, 
and, if so,state what ones, taken from the ruins of that fire ? 

A. I saw portions of both of that style of machine. 

9 Q. What was their general condition at that time? 

A. The nail-feeders were in a somewhat damaged condition, but 
in condition that could be repaired; the box-trimmers, as I remember, 
the central parts of the machine, the spindle frame, hanger, and most 
of the connections, as far as we could see, were in a damaged con- 
dition, but in a condition that they could be repaired—that is, the 
essential elements of the machine we found in a condition that we 
decided they could be repaired. 

10 Q. How many of each of these machines were there ? 

A. As I remember, we found parts of twelve nailing machines; 
[ couldn’t state how many nail-feeders we did find, as they were 
broken apart so that I couldn’t state how many there were ; “por- 
tions of twelve nailing machines; I couldn’t state whether there 
were eight or twelve feeders; my impression was there was a feeder 
to each machine when we adjusted the damage, but I do not know. 

11 Q. Was there more than one box-trimmer ? 

A. Not more than one of the Myers box-trimmers. 
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12 Q. How long were you in examining these machines ? 

A. As near as I recollect it was about two weeks from the time 
we commenced the examination before we reached a decision of the 
damage. 

13 Q. Are you able now to be more specific as to the parts or 

portions of the box-trimmer which was saved from the fire ? 
124 A. I don’t know that I can specify any nearer the parts 

that were there. If I had the machine I could state more 
particularly. 

14 Q. Look at Defendants’ Ex. Model 8S and state, as nearly as 
you can remember, about what parts or portions of that machine 
were saved from the fire that you saw. 

A. Take this portion painted red (indicating on model). Those parts 
painted red, with the connections, were the main principal parts 
that we discovered there. 

15 Q. State what are the principal essential parts of that ma- 
chine. 

A. Those parts painted red in combination with the guide and 
spring-holder on top of the tables. 

16 Q. Look at the patent, Compl’t’s Ex. A, called “ nail-feeder,” 
and specify, as nearly as you can, the parts of that machine which 
you saw there saved from the fire and their general condition. 

A. We found a large portion of this part of the nail-convevor 
that forms the pockets—the nail-conveyor; we found the connection 
that connects it with the driving part of the machine that forms 
the ratchet ; those apparently were in comparatively good condition, 
and, In fact, most of the me chanieal movement of the carrier was 
in a fair condition, including this sprocket wheel that moved the 
pockets or sockets that carried the nails; those pockets were formed 
in an endless chain or belt that was broken in some parts; some of 
the pockets were ruined by being burnt. 

17 Q. What was your decision in respect to these machines ? 


(Objected to as immaterial and incompetent.) 

18 Q. What was done by you and Mr. Darlington in reference to 
this box-trimmer and these nail-feeders ? 

(Same objection.) 
125 . A. We decided that the machines could be repaired, and 

that the insurance companies should receive a salvage on 

those machines. 

(Counsel moved to strike out the answer on the grounds of the 
above objection.) 

19 Q. In your vpinion could those machines have ‘been repaired 
and refitted for use ? 

(Objected to as leading and that the witness is not shown to be 
competent to give an opinion.) 


A. They could. 
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(Counsel moves to strike out the answer on the grounds of the 
objection to the question.) 


20 Q. State whether you have had experience, and what, in re- 
pairing injured machines. 

A. Yes; that has been quite a large item in our business, repair- 
ing machines that have been worn out and injured by fire—patented 
and otherwise; for the last twelve or fourteen years a large portion 
of that class of business has been contracted for and done through 
my own personal efforts, direction, and supervision. 

21 Q. State whether, in your opinion, these machines, this box- 
trimmer and nail-feeder or any of them, were so injured that they 
could not be refitted for use again. 


(Objected to as having already been asked and answered.) 


A. No, sir; they could all have been repaired and fitted for use 
again, some of them fora very small expense, some of these ma- 
chines including the whole machine. I had the nailing machine in 
my mind when I answered the question. 

22 @. State what was the decision of yourself and Mr. Darlington 
in reference to these machines in suit. 


(Objected to as irrelevant, immaterial, and incompetent.) 


A. We decided that there was a salvage saved on those machines 
in not being wholly destroyed as machines. 
126 23 Q. Was any abatement of the insurance upon these ma- 
chines made on the part of the insurance companies by rea- 
son of the fact that they were damaged and not destroyed ? 


(Objected to as immaterial and incompetent.) 


A ‘There was. 
24 Q. About how much, to your knowledge ? 


(Objected to — immaterial and incompetent.) 


A. We made a deduction on all of the machines that we found 
partially ruined in favor of theinsurance companies of about $3,000 ; 
[ don’t remember exactly the figures, but something over $3,900, as 
I remember. 

25 Q. Were this box-trimmer and nail-feeders included in that 
deduction ? 

(Same objection.) 


A. They were included. 

26 Q. About how long would a machine like the Myers box- 
trimmer and these nailing machines last used in a box factory in 
the ordinary way ? . 

A. ‘That would depend a good deal on circumstances; it isa hard 
question to answer. I see no reason why that nail-feeder should 
not run—a large portion of that mechanism should not last—for 
twenty-five years ata very little expense; the trimming machine 
would wear and become useless in less time than the nail-feeder, cer- 


ee 
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tain portions of it; with ordinary repairs it ought to last twelve or 
fifteen years. 

27 Q. In the box-trimmer assume that the following were saved 
from the fire: the adjustable and self-adjusting cutter heads, with 
washer or gauge, the adjustable and self-adjusting hangers or arms, 
two spindle pulleys, two steel spindle steps, and the two steel spin- 
dles and two shaft boxes, and assume they were all used in refitting 
the machine except the steel spindles and the washer or gauge, and 

that the following were put in new: six common iron pul- 
127 ~—sdeys, with two shafts and two supports, a wooden frame or 

table, two spindles with a gauge, and two common iron side 
bars called guides, in your opinion, was that machine repaired or 
made new ? 

(Objected to as leading.) 

A. Repaired. 

28 X Q. Assume in regard to nine of Myers’ nail-feeders that the 
following were saved: All the tooth traction pulleys and shafts, all 
the supporting pulleys and their shafts, and all the supports for the 
pulleys; about a half of all the ratchets and pawls, and about a 
third of the nail receivers or conveyors, and all the connecting 
ruds and part of the supports for attaching the feeder to the nailer, 
nailing machine, and that all these things were used again, were 
those machines, in your opinion, repaired and refitted for use or 
were they reconstructed and rebuilt? 


(Same objection as to the preceding question.) 


A. Repaired and refitted. 
Cross-examined by Mr. KINGSLEY: 


29 X Q. Did you appear there at the fire for the purpose of act- 
ing for Mr. E. C. Smith as adjuster ? 

A. I was engaged to go there by him to adjust the damages on 
the machinery for him. | 

30 X Q. Do you know the extent of the machinery which was in 
his shop at the time of the fire and its value? 

A. I had a general idea of what he had in his shop before the 
fire. After the fire he furnished me a complete schedule of what he 
claimed was in the shop at the time of the fire. 

a1 X Q. Do you know what became of that schedule so furnished 
you by Mr. Smith? 

A. I do not. 

32 X Q. Did you use it in the adjustment with the insurance 
‘companies asa guide made for his claims against the insurance 

companies ? 


128 A. Yes; I used that asa memorandum to guide me in 
finding the machines and arriving ata description of the 
machines. 


«pe 


33 X Q. And also to ascertain the losses occasioned by the fire? 
A. To determine the valuation of the loss? I think not. I don’t 
think that assisted me any in ascertaining the damages any further 
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than to ascertain the machinery and obtain a description of the ma- 
chines, as some of the machines were so broken up that we could 
not tell by the wreck-—separate them to tell how many of each part 
or kind there were—without this memorandum. 

34 X Q. Did that memorandum enable you to know what kind 
of machines and what number that were in the building at the time 
of the fire? ’ 

A. I had a schedule or memorandum sworn to by one of Mr. 
Smith’s men who claimed to know what machines were in the place. 
That schedule was made upon paper similar to this (indicating de- 


scription of the machines), common legal cap folded together. 

30 X Q. Do you know whether that paper was delivered to the 
insurance companies ? 

A. Not the copy I had, I don’t think. 

36 X Q. Do you remember any footings of that paper? 

A. I can’t state the number of machines stated in that list. I 
would not undertake to say how much they footed up to. To the 
best of my recollection, it amounted to about $42,000 valuation, 
more or less. 

37 X Q. How much was paid? 

A. I don’t remetnber, but my impression is about $28,000, possi- 
bly $28,500; it don’t vary much from $28,000. 

35 X Q. Was the amount paid Mr. Smith by the insurance com- 
panies what was regarded as the loss on the machinery by its destruc- 
tion and its injurv ? 7 

A. It was. That was the amount allowed for having it re- 
129 paired and fitted for use—that is, repaired, refitted, and re- 
placed as good as it was the day before the fire; that was 

my idea. | 

39 X Q. How much was allowed for salvage on the whole ma- 
chinery, as you use the word, as near as you recollect ? 

A. I can’t remember just the exact amount that was deducted 
for what we found there, as [ have no memorandum of the figures; 
as | remember it, it was something between three and four thousand 
dollars. 

4° X Q. What do you mean by salvage? 

A. If a machine is insured for $400, receives damage by fire of 
$200, the insurance company is entitled to a salvage of $200 on 
that machine. This answer is to represent what I mean by the word 
salvage. 

41 X Q. Did Mr. Smith represent to you that all this patented 
machinery was an absolute loss, and request to have is so allowed 
in the adjustment with the insurance company ? : 

A. My recollection of it is this, that Mr. Smith felt that his loss 
amounted to more, as a whole, than he was insured for; at that 
time I didn’t know how much insurance he had on the machinery. 
‘This was when I first went to adjust the loss. My first impression 
on seeing the ruins was of a complete total wreck—total loss of the 
whole machinery; that was my first impression of the machinery. 
When we came to get the machines out of the ruins we found they 
were in fair condition ; some could be repaired at comparatively 
little expense. 
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42 X Q. Did not Mr. Smith represent to you that the machinery 
in that building was a wreck, and that he ought to be allowed by 
the insurance companies the full valuation ? 

A. I can answer the first part of that question. To the first part 
of that question I should say that he did say to me it was a total 
loss when I first went there. 

43 X Q. Did he not insist that he should be paid for all 
130 his machinery up to the time of the adjustment as a total 
loss, and ask you to maintain that position with the insur- 

ance agent ?” 

A. I should say he didn’t insist on anything of the kind; but 
he gave me the impression by what he did say to me that consider- 
ing there was some salvage on some parts of the machines, that his 
loss was actually greater than the amount of the insurance. 

44 X Q. And did you also agree with him? 

A. No, sir; I didn’t agree with him. 

45 X Q. What part of the machinery was there salvage allowed 


A. As 1 remember the matter, on twelve nailers and three trim- 
mers and one printing press. That includes the largest portion of 
the machinery, as I remember it, that the salvage was rebated on. 

46 X Q. Did your firm supply certain machines to Mr. Smith 
which he had at the time of the fire? 

A. No, sir; we never sold any complete machine to Mr. Smith 
before the fire of any kind. 

47 X Q. Did you see in the ruins any planers; if so, how many? 

A. I did see planing machines—lI should say six or seven, as near 
as I recollect; | won’t be positive about the number. 

48 X Q. Were they destroyed by the fire? 

A. Most of them were pretty badly damaged—not fully destroyed ; 
some of them could have been repaired, I think. 

49 X Q. State what other machines you saw in the ruins or aiter- 
wards; how many of each, and in what condition they were. 

A. I remember parts of twelve nailing machines, three trimming 
machines, one Myers, and two of another patent—I forget the name 
at present—and my impression is, | saw three printing machines, 
cut-off saw machines, and resawing machines and planers; the 
number I won’t be certain about; my impression is, six or seven 
planers and three or four resawing machines, as I remember it. 

The nailing machines and the printing machines and the 
131 =‘ trimming machines were in much better condition than the 
planing machines and the resawing machines. 

49} X Q. Were all these machines more or less injured by the 
fire ? 

A. Yes. 

50 X Q. Were any of them totally destroyed for use as ma- 
chines? 

A. Yes. 

51 X Q. How many and what ones? 

A. According to my judgment and Mr. Darlington’s, they were 
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all, excepting the ones I have specified as the companies’ being al- 
lowed salvage on. 

52 X Q. State on what machines you allowed the salvage of about 
$3,000 and the amounts on each. 

A. To the best of my remembrance, it was on twelve nailing ma- 
chines, three trimming machines, and one printing machine. The 
largest part of the salvage was allowed upon these machines. 

53 X Q. What was the balance of it? 

A. The balance, as I remember it, was allowed on the balance of 
the machinery in bulk as old iron. 

54 XQ. Can you state what amount of old iron there was al- 
lowed? 

A. I cannot. | 

55 X Q, Was there considerable of old iron? 

A. My impression is there was about 70 tons of old iron, as I re- 
member it; we estimated it at about 70 tons. The old iron was not 
weighed until the adjustment was made. 

56 X Q. How much was old iron worth per pound at that time? 

A. $15 to $18 a ton, according to quality, delivered. We esti- 
inated this as much lower than that; how much [ do not remember. 

57 X Q. Could you tell from what machines this old iron came? 

A. | couldn’t answer that question positively without the schedule 
of all the special machines it came from, but it comprised all of the 

machines and fixtures, shafting, pulleys, and hangers that 
132. ~—swere taken out of the ruins after the fire, aside from these ma- 
chines that I specified that were allowed salvage on. 

58 XQ. What parts of the machinery generally comprised the 70 
tors of old iron? 

A. There were several tons of shafting, pulleys, and hangers. 
The planing and resawing machines was another large item of old 
iron. <A large portion of these machines were cast iron—the planing 
machines and resawing machines. 

o9 X Q. Did you see a steam-engine on the grounds? 

A: Yes, sir; on the premises. 

60 X Q. Was it injured by the fire? 

A. Very trifling, if any. 

61 X Q. How much salvage was allowed on that? 

A. I do not think that was on my list at all; I think the engine 
was separate. 

62 X Q. The engine was embraced in the insurance, was it not ? 

A. Ido not know whether it was embraced in the insurance or not; 
to the best of my recollection, it wasn’t on the list. 

63 X Q. Did you examine it as an adjuster? 

A. No, sir; not-as an adjuster. 

64 XQ. If it was in the insurance policy and not injured, so much 
would be allowed for salvage, would it not? 

A. I suppose it would. — 

65 X Q. How large an engine was it ? 

A. The dimensions I am not able to state; my impression is it 
was about 300 horse power. I am not able to state about the boiler ; 


i 
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in a factory of that kind it is a large engine, and the boiler would be 
likely to correspond. 

66 X Q. State what machine you saw in the ruins that was intact 
and in no way injured by the fire, if any. 

A. I didn’t see any in that condition. 

67 X. Q. Was the machinery and the machines which yeu exam- 

ined bent and warped by the fire and water, more or less? 
133 A. Some of the machines were badly broken; some others 

were not so badly broken, but warped and twisted badly, and 
they were in various conditions all over the ruins; some not dam- 
aged essentially, to all appearances, and others entirely ruined as 
‘machines. 

68 X Q. How much were the pulleys—what condition ? 

A. Most of the large pulleys were broken or badly twisted. 

695 X Q. Were any of them unbroken and untwisted that you ex- 
amined ? 

A. We found a number of small pulleys that were whole and to 
all appearances perfect or nearly so. 

70 X Q. Were they as good as new? 

A. By refitting they would be just as good as new, or repolishing, 
you might say. 

71 X Q. Were they worti: as much as old iron or not ? 

A. I think in some cases they would be more valuable than at old- 
iron price. 

72 X Q. Were they not worth as much as iron castings ? 

A. Some of them might be as much value to refit again as new 
castings ; perhaps in some cases more than new castings. 

73 X Q. How do you refit a pulley that is not bent or broken ? 

A. Some cases we turn the surface over ; others by filing and pol- 
ishing the surface is all that is necessary to make it as good as new 
again. 

74 X Q. Why are they not as good as new castings ? 

A. In some eases they are; in others they are not. 

70 X Q. Why not in some cases ? 

A. In some cases there is more labor in refitting a burnt casting 
than in fitting up a new casting. 

76 X Q. I didn’t ask you as to these that are burnt—bent or 

warped or broken. 

134 A. Such castings are just as good when not injured in any 
of those three ways. 

77 X Q. Why was not a claim made for salvage on those? 

A. On what do you refer to? 

78 X Q. The preceding question I refer to. 

A. From the fact we didn’t have any to make salvage on except 
those I have stated we had salvage on. 

79 X Q. You state that some small pulleys were as good as new 
by retitting; was any salvage allowed on those or not? 

"A. My impression, as I remember it, the pulleys that were found 
were not bent and twisted so as to make them, to all intents and pur- 
poses, useless, as pulleys were connected with the machines that I 
have stipulated that we did not allow salvage on; there might be 
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some hangers and some pulleys that were worth more than old iron 
that were included in the old-iron price in making the adjustment. 

80 X Q. If that was done, then Smith would make some money 
by the operation of the adjustment, wouldn't he? 


(Objected to as immaterial.) 


A. I cannot understand that he would. 

81 X Q. What became of the schedule of the machinery on the 
premises ? 

A. I don’t remember seeing it since the adjustment of the loss ; 
then it was in my possession, and | supposed I had it until about 
two or three weeks ago; I have no distinct recollection of return- 
ing it to Mr. Smith; my impression is that it has got in with some 
papers that were burned. 

82 X Q. It was a paper that belonged to Mr. Smith ? 

A. Rightfully belonged to him after we were through. I offered 
it to Mr. Snow, one of his men, after we were through. At the 

same time asked him if I could keep it asa record. My im- 
135 pression is that he allowed me to keep it. Mr. Smith had no 
objections to keeping it. 

83 X Q. How long since you have worked in a machine shop ? 

A. To work regularly in a machine shop, it is about 16 or 17 
years; since that time I have worked at different times all the while 
making and repairing machinery. 

84 X Q. At what kind of machinery have you worked at? 

A. Planing machines, molding machines, sawing machines, and 
most all the principal variety of wood-cutting machines; that com- 
prises about the extent. 

85 X Q. Have you served a regular apprenticeship at any ma- 
chinery ? 

A. Yes; in wood-working machinery. 

86 X Q. Did you serve as an apprentice in a machine shop to learn 
the trade of a machinist ? 

A. Yes. 

87 X Q. Where. 

A. Keene, N. H.; with J. A. Fay & Co. 

88 X Q. How long did you serve ? 

A. About three years and nine months, as near as I remember. 
89 X Q. What was their line of machinery ? 

A. Wood-cutting machinery. 

90 X Q. Can you state how many machines of different kinds 
were found by you in the adjustment of the insurance ? 

A. I cannot state the exact number without the schedule. 

91 X Q. Can you give from your recollection the essential parts 
of each kind of machinery so examined after the fire ? 

A. I couldn’t state in detail at this time all the different parts of 
the different machines fully. 

92 X Q. Describe and give the essential parts of the nailing ma- 
chine? 


f<t 
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(Objected to as incompetent and immaterial, and that wit- 
136 ness is entitled to have the model or the pate>t first placed 
in his hands or before him.) 


\. I could give an answer in a general way, what [ should con- 
sider the vital elements of the machine. 

93 X Q. Can you remember the separate parts of the nailer, so as 
to state them accurately, after two vears, without reference to any 
model or patent ? 

A. I wouldn’t want to attempt to specify each and every part, 
bolt, and nut without the model or patent in my hands, after the 
lapse even of one day. 

94 X Q. State what parts of the Myers trimmer you saw in the 
ruins or after. 

(Objected as already answered.) 


A. I couldn't specify every piece and part; could state in general 
way What l saw. I saw the cutter head, spindle frame, the spindle, 
the cutter head and its connections, the guide bar or rest with the 
spring-holder connected with the self-adjusting cutter head, as it is 
called—the vital parts of the machine, the essential elements as I 
would view it as a practical man. 

9) X Q. Were all the vital parts of the box-trimmer saved from 
that fire ? 

A. As I remember, we found what I state connected with the 
cutter heads and central iron work of the machine? 

9% X Q. What part of the box-trimming machine did you not 
find ? 

A. We didn’t find the frame that carries the work and some of 
the pulleys. I wouln’t state that that was all that was missing, but, 
as I reraember now, that is all we didn’t find. 

97 X Q. Was there any driving machinery saved ? 

A. I don’t get your meaning. 

98 X Q. I mean the operating mechanism ? 

A. The shafting and pulleys that drive this particular machine? 

I couldn't state whether that was saved or not. 
137 99 X Q. Or any of it? 
A. I don’t remember that 1t was or was not. 

100 X Q. Have you ever seen Myers’ trimmer running or exam- 
ined it except in the ruins? 

A. I have. 

101 X Q. Where? 

A. At Smith’s factory before the fire, several different times. 

102 X Q. Do you remember with how many nailers the box- 
trimmer was working at the several times vou saw it? 

A. I couldn’t state how many, not knowing the arrangement of 
the working of these things. 

103 X Q. Did you know that the nailers run in sets or not, in 
connection with a trimmer? 

A. I knew they ran In sets. 

104 X Q. Did you notice at any time, do you recollect, how many 
nailers run with the Myers trimmer at Smith’s shop? 
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A. I can’t answer it asked in that way—can’t answer how many 
were running; but don’t know if they were connected with that 
machine. The most I saw running at one time was nine. 

105 X Q. Do you remember if you saw more than one trimmer 
running at that time? 

A. To the best of my recollection, I never saw but one trimmer 
of this kind running in that shop 

106 X Q. Is it not difficult for you after two years to say in what 
condition the several parts of each machine was in when you exam- 
ined them, as you have stated ? 

A. I have a very distinet recollection of the general way that we 
adjusted the damage to the machinery as a whole, as the insurance 
adjuster and myself were working at it quite a long time. I spent 
more time in figuring that matter over than I ever done in any 
other case where | have been called as an adjuster, doing the same 
business as we did then. I could not be able to state any more 
definitely than I have done the damage to the machines—each 

part. | 
b38 107 X Q. Can you state what was allowed as salvage on the 
Myers feeders in that adjustment, or if any was allowed ” 

A. I can’t state the amount that was allowed; there was an amount 
allowed. 

108 X Q. How in regard to the three box-trimmers ? 

A. I can’t state the amount, but those were included in the sal- 
vave. | 

109 X Q. What other machines besides those were included in 
the salvage ? 


(Objected to as already answered.) 


A. I cannot state the number of machines that were called the 
Myers machines; for that reason I can’t answer. I don’t know how 
many were Myers’. 

110 X Q. Was the box trimmer or trimmers that you examined 
in condition to be used after the fire ? 

A. Not without being repaired. 

111 X Q. What had to be done to them in order to be used ? 


(Objected to as already answered.) 


A. As I recollect, they needed a new frame; part of the pulleys, 
[ remember distinctly, they were not there, and the machines 
couldn’t be worked without. The belting also we didn’t find; there 
would have to be some refitting about the cutter heads, but these 
required to be new to make the machine in working condition. 

112 X Q. Would some of the parts have to be remade in order 
to run the box-trimmer as you saw it? | 

A. We didn’t tind any part of the frame—no part of the belting. 

113 X Q. The receiving pulleys couldn’t be mended ? 

A. We didn’t find any in condition to be mended without more 

expense than it would cost to make new ones. 

139 l1l4 X Q. Could the parts that were entirely destroyed by 
the fire be repaired or not? 
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A. If they were entirely consumed I don’t think they could be 
repaired, like the frame of the machine. 

115 X Q. What do you call repairs in machinery ? 

A. What I should term repairing a machine would be taking it 
with its essential elements, refitting these, and adding such parts 
as would make the machine in order to run again. 

116 X Q. If some of the essential elements of the machine are 
destroyed, and you had to repair those parts in the machine in 
order to restore it to running and working condition, would you 
call that repairing the machine or not? 

A. This machine in question, as I understand, the elements we 
had that were in condition to be repaired were extensive enough to 
convince me that the machine could be repaired beyond question. 


(Counsel moves to strike out answer as not responsive.) 


A. Yes; I would. 

117 X Q. What is the difference between repairing a machine 
and rebuilding ? 

A. Repairing is supplying unimportant parts and a portion, per- 
haps, ef the essential elements of a machine. Rebuilding is pro- 
ducing all the essential elements and functions of the machine ; 
but with a machine of three important parts, to illustrate, and one 
destroyed with some of the unimportant parts connected with it, 
the destroyed part with the unimportant parts supplied, | should 
term repairing instead of rebuilding. 

118 X Q. Supposing a machine has three essential parts and two 
of them are destroyed with some minor pieces, and you were to re- 
place them, would that be repairing or reconstructing or rebuild- 
ing ? 

A. I should eall it repairing as long as any vital part of the ma- 

chine was in existence capable of being repaired. 
140 119 X Q. When a man sells a machine, if the purchaser 
would not, if it failed in part, have a right to repair for that 
occasion, and so keep on and keep the machine in perpetual operation 
by remaking it? 

A. I- think he has a perfect right to replace and repair that ma- 
chine if he does not renew or replace the essential parts. The or- 
dinary wear and tear he has a perfect right to repair. There might 
be some break or smash up, too. 

120 X Q. What do you define “to repair” to be in mechanisin ; 
is it not to mend and not to make new ? 

A. It is to refit and to mend by supplying such parts as are worn 
and destroyed which have to be supplied by new parts. 

121 X Q. What do you call to reconstruct a machine? 

A. It is to rebuild or produce to a certain extent all the principal 
elements of the combination of the machine. 

122 X Q. If it does not produce all the principal elements of the 
machine, then, you call it repairs? 

A. If we have the principal elements to start with I cali it repair. 
If we produce new the principal elements of the machine, all the 
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important mechanical elements of the combination, I should call 
that rebuilding or reconstruction. 

123 X Q. To reconstruct a machine is it not to rebuild or make 
new ¢ 

A. No; not entirely. - 

124 X Q. What is it, then, to rebuild or make new ? 

A. That is to construct the machine with all the elements com- 
bined from the bottom. 

125 X Q. Do I understand you to say that a machine is repaired 
when it does not embrace all the elements with which the original 
was constructed ? 

A. Yes; if I understand the question correctly. It is not neces- 
sary to combine the entire combination to make it a repaired ma- 
chine. 

126 X Q. Do you mean to say that a machine may not be made 

entirely new instead of being repaired ? | 
141 A. You may supply some new pieces or parts of the com- 
bination and still have a repaired machine, as you can put 
a new heel or bottom on your shoe, but it is a repaired shoe—mended, 
although the parts added are new. 

127 X Q. If you have nothing remaining of a pair of boots but 
the tops or legs would you call those boots repaired or made new 
by supplying the bottom anew ? 

A. I think in that case we are getting toa point where we supply 
an important element of the boot. I shouldn’t say they were new. 
If | was going to have a mechanical term I should say they were 
reconstructed or rebuilt. 

128 X Q. Were the feeders that you saw after the fire broken and 
destroyed In parts or not? 


A. Yes. 
129 X Q. Were essential parts missing or destroyed by the 
fire ? 


A. There were some of the nail-receivers or sockets that were de- 
stroyed, as | remember. 

150 X Q. Was not tle endless chain or belt, as you remember, 
broken and in parts destroyed ? 

A. Yes; broken apart. 

151 X Q. Were not some of the driving mechanism connecting 
the feeder with the nailer also missing or destroyed ? 

A. We didn’t find all of those complete. ! 

182 X Q. Did you find one of the Myers feeders, as you now 
recollect, that you can say was complete and could have been worked 
after that fire without repairs ? 

A. I don’t think there was one of them that could be used with- 
out having something done to it. ) 

133 X Q. Had not these feeders to be in some parts made new— 
some parts of the mechanism ? 

A. I think some parts of each machine had to be supplied with 
new parts. 

135 X Q. Do you remember all the parts of the feeder and of 
every machine you saw ? 


—y- 
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142 A. I can’t remember all the details of the feeder—every 
pin and link—to specify them; general knowledge I have. 

136 X Q. Do you say now you can state, from recollection, posi- 
tively what parts of the feeders were saved from the fire and what 
were Injured and destroyed ? 

A. I can’t state the exact missing parts; what I do remember is 
that the socket that carries the nails and the links that carry it 
were what seemed to be more or less damaged ; they were separated— 
broken apart—the carriers or nail-receivers. 

137 X Q. And were the nail-feeders disconnected or broken ? 

A. The sockets on top the nail-conveyors were broken apart ; some 
burned or melted through. I knew by the looks of the iron there 
must have been a powerful heat. 

138 X Q. Were you informed that the fire department threw on 
water ? 

A. Yes; I could tell that from the machinery ; it breaks the cast 
iron up pretty generally to throw cold water on heated iron. There 
was a good deal of this machinery so injured, I judge; the large 
machinery particularly. 

139 X Q. Were the planers all destroyed ? 

A. We decided they were; they were built of wrought and cast 
iron and steel. 

140 X Q. What caused their destruction ? 

A. Intense heat and water thrown on them. I think some 
would have been destroyed without water, for the cast iron was 
melted. 

141 X Q. Were the nailers injured in the same way ? 

A. No; in almost every instance they were whole 

142 X Q. How do you account for that ? 

A. It is a fact I am unable to account for, coming down as 
they did from the second or third floor and remaining intact as they 
did. 

143 X Q. Were these nailers about the same strength as the 

planers ? 
143 A. Their combination makes them stronger; they will 
stand more heat than the planers would. 

144 X Q. What proportion of this machinery was warped by the 
heat and contraction? 

A. I could not state exactly; a large portion was more or less 
affected. 

145 X Q. Were the other two box-trimmers in about the same 
condition as the Myers? 

A. They were in a more complete condition, for they were all of 
iron—no wood—so the frame and all was complete. 

146 X Q. The box-trimmer of Myers, as you saw it, was all in 
parts after the fire? 

A. Yes; some of the parts together. 

147 X Q. Look at the parts of the machine here and say if the 
fragments constituting a portion of the Myers box-trimmers repre- 
sent just what you saw after the fire. 

A. Those represent a portion, as 1 remember, that I saw there; 
13—38298 
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the castings are like those I saw, but there is not as much as I saw 
after the fire. The spindles and frames and cutter heads were to- 
gether. 

148 X Q. What do you say is necessary to supply what you did 
see —— ‘r the fire of these parts ? 

The spindles, cutter heads; that is all that I think of just now 
thi * ‘these don’t re present—those things that I remember seeing 
there that I don’t see here. 

149 X Q. The parts that you saw after the fire were separate like 
these here? 

A. Yes; but not just as those are. 

150 X Q. Were they at all connected together and holding to- 
gether? 

A. Not as [ remember; they were separate. 


Redirect by Mr. CuILps: 


151 Re-D. Q. Were not the parts that are usually attached to the 
spindles thus attached after the fire ? 
144 A. The pulleys and cutter head were connected together in 
the frame, as [ remember, and ‘attached to the spindle. 

152 Re-D. Q. Was not the hanger, the cutter head, and the spindle 
all connected ? 

A. Yes. 

158 Re-D. Q. Did you make a careful examination of these ma- 
chines and their various parts at the time of the adjustment after 
the fire, including the machinery in question here ? 

A. I did; went into it very minutely; got all the parts of all the 
different machines together that we thought there was anything left to 
be repaired; had the machines separated from each other, so we 
could see all the parts of each machine. 

154 Re-D. Q. And after such examination at that time what was 
the decision to which you and Mr. Darlington came as to these ma- 


chines? 


(Objected to as immaterial and incompetent.) 


A. We decided that the insurance company were entitled to a 
salvage on those machines, and so made returns to the companies 
and Mr. Smith. 

155 Re-D. Q. And on what ground was that salvage to the insur- 
ance company awarded ? 

A. Principally on the machines that I have mentioned, and the 
patent on them that Mr. Smith would have the benefit of without 
paying anew for the patents, and for that reason the insurance com- 
pany insisted on receiving the benefit of that amount—a certain 
amount as salvage on the machines. 

156 Re-D. Q. Was the amount of this salvage finally arrived at as 
a lump sum after discussion between you ? 

A. Yes; after several meetings and consulting and investigating 
Ww . finally decided on those facts. 

157 Re-D. Q. In those cases in your cross-examination where you 
have spoken of twelve nailing machines saved from the fire and 
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their gereral condition do you or not mean to include these nail- 
feeders that were saved from the fire ? 

145 A. I do include those as a part and parcel of the ma- 
chines. 

158 Re-D. Q. You spoke of there being one trimmer running in 
Smith’s factory before the fire in connection with nine nailers; as 
vou saw it, do you mean to say that there was not or might not have 
been running at the same time another trimmer ? 

A. There might have been; as 1 remember it, I didn’t see but one 
of this kind. 

159 Re-D. Q. Was it not for Mr. Smith’s interest to have the dam- 
age on his machinery adjusted at a total loss ? 

A. I think it would have been for his advantage to get the whole 
amount of money. 

160 Re-D.Q. Did you doall you could to get his insurance money? 

A. Yes; 1 did all I fairly could in representing him, as I thought 
his damage was really, as a whole, something more than what he 
received. 

161 Re-D. Q. State whether or not Mr. Smith acquiesced in your 
views that these machines could be repaired. 

A. He did, after a good deal of persuasion from me. 

162 Re-D. Q. Would the tact that a carrier, so called, leading to 
the box-trimmer was afterwards or not made new and used in con- 
nection with the box-triinmer change your opinion as to the ma- 
chine being repaired ? 

A. No; I don’t think that would. 


Recross by Mr. KInas.ey : 

163 Re-X Q. Did you notice that any essential parts of the Myers 
box-trimmer or feeder were necessarv to be repaired In consequence 
of being worn, at the time of your examination, after the fire? 

A. We didn’t get at the bearings and wearing parts of the ma- 
chine enough so that I can answer that question; I didn’t see any 
parts that were worn. 


Adjourned to Tuesday, April 24, 1883. 
146 TuEsDAyY, April 24th, 1883. 
Hearing resumed. 
Same appearances. 
Cross-examination of Isaac R. Jostyn resumed. 
By Mr. KINnGsLey: 

164 X Q. You do not recollect,then, that any parts of the box-trim- 
mer and the Myers feeders were so worn asto be thrown out in 
making any of the repairs of the machine, as I understand you ? 

(Objected to as already answered.) . 


A. To the best of my recollection the answer already given on 
that point is all that I remember in connection with it; we didn’t 
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get at the parts sufficiently to see that that was the fact; it niight 


have been and might not have been. 

165 X Q. You say you finally made a compromise ia a lump sum. 
Please explain what you mean by a Jump sum—what it related to ; 
and also the compromise with the insurance company. 

A. There was a-diffefence of opinion between Mr. Darlington, the 
insurance adjuster, and myself as to the value still in these machines 
I have described as there being a salvage allowed on. I insisted on 
Mr. Smith’s receiving a certain sum, which amount Mr. Darlington 
objected to, and we finally agreed to split the difference, as we ex- 
pressed it, which was the very best, as he said, his companies allowed 
him to do, and we finally settled on the sum which ,that amounted 
to which Mr. Smith should receive, which amount was, as I stated 
before, about $28,000. 

166 X Q. To what machinery was there adifference between you 
and Mr. Darlington—as to the whole machinery or any particular 
part—and what machinery did the compromise cover, and on what 
did you make the lump, as you eall it? 

A. The principal machines that we differed on the amount was 
the 12 nailing machines, three trimming machines, two printing 

machines; more particularly one printing machine there was 
147 a difference on; these were the principal machines, except 

what we considered as old iron; the compromise or lump sum 
referred to actually included all the machinery and fixtures referred 
to which the policies covered. 

167 X Q. What do you mean by fixtures ? 

A. Such things as hand trucks and belts; such things as string 
pieces to attach hangers to; such as shipper handles, connections, 
and various other things I could mention as supplies around a box 
factory of that kind. 

168 X Q. Anything else you embrace as fixtures ? 

A. Well, we would call oil cans and such small tools as used— 
wrenches and bell punches, &c.—might be included as fixtures or 
supplies. Some of these things | mention some mechanics would 
term supplies instead of fixtures ; the insurance policies usually con- 
tain such a clause in reference to “ fixtures and supplies.” 

169 XQ. What was the valuation of these fixtures or supplies ? 

A. I don’t remember. 

170 X Q. These items that were on the schedule of salvage, were 
they not included in the final settlement and lumping of insur- 
ance ¢ 

A. As I remember, I call to mind some of them on the schedule, 
and, as we had a very complete schedule, I have no doubt that all 
that class appeared in the schedule, but I can’t tell how much was 
allowed in the insurance for supplies or fixtures. Trucks were em- 
braced as fixtures; do not remember how many there were or their 
value. 

171 X Q. Do you think as much as $500 allowed for fixtures and 
supplies, or less or more ? 

A. I don’t remember. 
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172 X Q. Can you state how much was allowed on each of these 
kinds of machines—such as the nailer—in this adjustment ? 


(Objected to as already answered.) 


A. I cannot remember the exact amount on each machine. 
148 173 XQ. Did you know the valuation of these machines at 
the time of the adjustment ? | 

A. Most of the machines I knew the market price of at the time; 
some few that I didn’t know the selling price of at the time that we 
adjusted the damage on, but did know by the schedule what Mr. 
Smith claimed the machines cost him with all the fixtures. 

174 X Q. Do you remember what was allowed on the nailers or 
what their valuation was? 

(Objected to as before.) 


A. I don’t remember; can’t state. 
175 X Q. Can you state as to the planers? 


(Same objection.) 


A. Ican’t remember the valuation or the amount on any of the 
individual machines, not even the Myers machine; we arrived at 
the damage in that way, that we could not have told the amount 
after the compromise on any individual machine. 

176 X Q. Any style of machine; could you have told what was 
allowed on any style of machine? 

A. No; not on either—either kind or style—after the com promise. 

177 X Q. Assume that the Myers machinery in that shop at the 
time of the fire cost Mr. Smith $1,150, what would be the proportion 
of loss that Mr. Smith sustained on that machinery upon the basis 
of your settlement? 


(Objected to as inconrpetent, irrelevant, and immaterial.) 


A. I could not answer that question. 

178 X Q. Except as to the old iron, did you get at the losses by 
the actual valuation of machinery in that shop, or to the stated val- 
uation by Mr Smith, as the adjuster for him? 

A. I arrived at my valuation upon my own judgment as a prac- 
tical machine man and what I considered a fair valuation in the 
market for that class of machinery, and I arrived at the damage in 

the same way, after viewing the condition that the machin- 
149 ery was in after the fire, as a practical man having a large 
experience in the same line of business before. 

179 X Q. How much did you agree that the valuation of the 
property was at the time of the fire—before the fire? 

A. I do not remember the exact amount. 

180 X Q. Was the valuation found between you and the adjuster? 

A. I don’t think we agreed on any exact amount of valuation 
before the fire. 

i81 X Q. Did you, as to valuations after the fire? 

A. We finally agreed to compromise on the amount that was 
afterwards allowed, $28,000 ; that is the nearest we came to it. 


102 FREDERICK MYERS VS. EDWARD C. SMITH. 


182 X Q. And the salvage allowed was about $3,340? 

A. Yes. 

183 X Q. Do you remember the amount of insurance on the 
property ¢ . 

A. Not exactly; as I remember it, it was over $30,000, but I can’t 
state exactly. 

184 X Q. In getting at the amount allowed in the machinery 
that you speak of you would deduct the seventy tons of old iron, 
would you not, to ascertain the amount at the price you stated the 


old iron was valued at per ton? 


(Objected to.) 

A. In making up our estimate we would consider the old iron of 
a certain value, whatever there might be of it; wedid not agree on 
éxnctly seventy tons of old iron; the figures were not made up on 
that basis. I estimated seventy tons, as I remember; others esti- 
mated differently; there was a certain amount allowed for the old 
iron. I ean’t remember the exact amount, what It was. 

185 X Q. Have you not stated that the agreed valuation of the 
old iron was $15 to $18 per ton? 

A. I don’t think I have; if I did I want to correct it. 

1853 X Q. You estimated the old iron at $15 to $18 per ton, did 
you not? 

150 A. Not there as it lay; as delivered to old iron yards or 
furnaces. I did not state it as a fact that I estimated it at 

that; that was my impression. 

186 X Q. What do you now state it was worth there as old iron? 

(Objected to.) 

A. I should say some of it was worth all you could get for it, to 
deliver it, but I should presume $5.00 a ton would be a fair estimate 
to deliver it—vet it out and deliver it as old iron. 

1IS7 X Q. How much of it was worth $18 a ton? 

A. I can’t say that any part of it was; you asked what old iron 
was worth, and I said $15 to $18 a ton; some of this was so badly 
burned that it was worth nothing. 

188 X Q. How much do you say was in such bad condition ? 

A. A very small percentage was worthless—so small that we didn’t 
figure it that way. 

189 X Q. Was theiron weighed so that you knew how much there 
was? ° 

A. It was not; it was merely guess-work on our part as to the 
amount. 

190 X Q. What is your estimate of the value of that seventy tons 
of iron, take if iis if lay there. good, bad, and indifferent ? | 

A. 1 can’t remember just the amount we valued this; we puta 
figure on it; estimated so much money; just what I don’t remember. 

By Mr. Cuinps: 


Q. And you compromised on that? 
A. We did, afterwards. 
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By Mr. Kinostey: 

191 X Q. Did the proceeds of that valuation revert to Mr. Smith, 
whatever you put it at? 

A. In making up the valuation of the amount of salvage there 
was In the ruins that the insurance company claimed title to, includ- 

ing old iron—in making up our valuation and adjustment of 
151 ~=the whole damage we took that in as an offset; there was so 
much left as a value to Smith. 

192 X Q. Did not Mr. Smith sell the old iron himself and pocket 
the proceeds, and besides getting the $28,000 from the insurance 
company ? 

A. I didn’t know what became of the old iron afterwards. 

193 X (). Was it not understood that the old iron should belong 
to Mr. Smith after the agreement on $28,000 ? ‘ 

A. The insurance was adjusted with that understanding. My 
understanding is that it belonged to Smith anywav; but we made 
our estimate of valuation upon it to ascertain just what we had of 
value that still belonged to Smith. 

194 X Q. What valuation do you now put on that iron ? 

A. I can’t value it to-day without seeing it. 

195 X Q. On the basis that old tron was then worth $15 to $18 
a ton delivered, what was this 70 tons of old iron worth per ton de- 
livered ? 

(Objected to as incompetent.) 


A. I wouldn’t undertake to state the exact worth, from the fact 
that I can’t remember the exact condition of the iron. 

196 X Q. From your best recollection of that old iron what val- 
uation would you put on it per ton? 

A. I can’t remember what I did value it then, and I ean’t answer 
it now, because | can’t remember the exact condition of the iron. 

197 X Q. Assume that that 70 tons was worth $15 per ton de- 
livered, would it not reduce Mr. Smith’s loss to that extent and be 
deducted from the $3,340 ? 


(Objected to as incompetent and irrelevant.) 


A. No, sir; it would not. It does not necessarily follow that it 
should in justice, for this reason, that Mr. Smith may get his prop- 
erty insured for one-half the value and take the other half of fire 

risk himself. He has a fire that damages his property three- 
Lo2 fourths its value; the insurance companies are bound to pay 

the total loss to the full amount of their policies, and Mr. 
Smith is entitled to the benefit of the one-fourth that is not de- 
stroyed on his own risk. In this case Mr. Smith claimed that his 
loss was more than his insurance. In consequence the amount 
over he took his own risk on. That is my judgment of the situa- 
tion in this case. 

198 X Q. You say that Mr. Smith on the adjustment of the loss 
had a right to the old iron, and I ask whatever he sold the old iron 
for should it not be deducted from that $5,340 in getting the amount 


allowed on the machinery as salvage ? 
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(Objected to as before and already answered.) 

A. My judgment is it does not necessarily follow it should. 

(Objected te as not responsive and motion to strike out by com- 
plainant’s counsel, who asks the witness to answer by “ yes” or “ no, 
to which counsel for defendant objects.) 

A. I can neither answer yes or no, for it depends on circum- 
stances. 

199 X Q. If Mr. Smith’s losses as adjusted were $3,540 and he 
received $1,000 for old iron, as you have mentioned, would it not be 
proper to deduct that $1,000 from the losses that he suffered by the 
fire ? 

(Objected to as incompetent, immaterial, and irrelevant.) 


~ A. I think that was part of the assets that was left belonging to 
Mr. Smith. 

200 X Q. How many pulleys were missing at the time you ob- 
served the box-trimmer ? 

A. I don’t remember. 

201 X Q. If the parts were disconnected at the time you saw the 
box-trimmer after the fire how can you tell whether those parts be- 
longed to the Myers trimmer or the two Bowers trimmers ? 

A. In making the adjustment we depended on Mr. Smith’s men, 

who were acquainted with the machines, to assemble the parts 
153 of the different machines as far as possible and explain to 

us what machines they belonged to in such cases where they 
were separated and we did not know ourselves; but the parts gen- 
erally belonging to these three different machines, the two Bowers 
machines and the Myers, were so entirely different that we would 
have no trouble in separating them ourselves. 

202 X Q. But you could not distinguish as to minor parts of the 
two machines, could you ? 

A. Yes; almost to an identical piece of it. 

203 X Q. Have you seen this Myers trimmer in Mr. Smith’s shop 
since the fire ? 

A. No; I don’t remember that I have. 

204 X Q. Had you made either trimmers or feeders like the Myers 
trimmer or feeder ? : 

A. No, sir; not for that particular purpose. 

205 X Q. Had you ever made either of those machines in your 
business—your firm ? 

A. No; not that same machine. . 

206 X Q. You say that you knew the market value of all this 
machinery ? 

A. I stated that I knew ofa large portion of it. I didn’t know 
the selling price of every single machine that was in there at the 
time. 

207 X Q. Was there anything to call your attention at the time 
of the adjustment to these Myers machines any more particularly 
than to other machines’ in Smith’s shop, and is your recollection 
about the same as to them all—their condition after the fire ? 
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A. There was this fact that I recollect, or facts, that the insur- 
ance companies claimed. these Myers machines, with some others 
that I have specified, were all patented machines; a large portion 
of the price paid for them was for the patent right ; amongst them were 
the nail-feeders and the trimmer of Myers; they insisted that the 
full amount paid for patent rights belonged to the insurance com- 
panies on all such machines as we found that, in our judgment, could 

be repaired. 
154 208 X Q. What other machines had patents on that were 
in the fire in Smith’s shop ? 


(Objected to as before.) 


A. I do not remember whether I knew there were any others ex- 
cept what I have stated; these I remember particularly, because 
our whole agreement on settlentent of loss arose on these facts I have 
stated. 

209 X Q. Do you remember that Myers’ machinery only cost Mr. 
Smith about $1,150, so put down in his estimate—the machinery 
on which these suits were brought? 

A. I didn’t know at the time by the schedule what machines 
were termed Myers machines. I never knew since how many ma- 
chines Smith had that he got from Mr. Myers; the value put on 
any individual machine on the schedule | don’t remember. 

210 X Q. Do you not remember that the nailing machines were 
patented machines—12 nailing machines ? 

A. | remember distinctly that we so understood it—that the nail- 
ing machines and all three trimming machines were patented ma- 
chines. 

211 X Q. Do you not remember that Smith’s machinery running 
at the time of the fire was all covered by various patents? 

A. I don’t know that to be a fact; did not know it. 

212 X Q. Whatever machinery was covered by patents at the 
time of the fire were you not informed by Smith at the time of that 
fact, however extensive it may have been, and didn’t that appear as 
the basis of your adjusting losses from the fire. 

A. I don’t remember that he informed me or that I knew in 
any way of any patented machines but those I have spoken of. 

213 X Q. If other machines were patented would you not have 
been informed at the time of the adjustment of that fact? 


(Objected to as before.) 


155 A. I don’t know that I would. 
214 X Q. Was there any difference in the adjustment of 
the losses, whether any machines were patented or not? 

A. There would be if the patent made them more valuable and 
they were totally destroyed. We estimated our valuation of damage 
partially on the cost of replacing it. 

215 X Q. If partially destroyed how would it be—the same or 
not? 


(Same objection.) 
14—323 
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A. If the principal elements of the machine were in condition to 
be repaired the fact of their being covered by a patent would not 
change my valuation of replacing it again as against a machine of 
the same class not covgred by a patent. 

216 X Q. In making the adjustment do you take the price of the 
patented machine as sold by the patentee or what you take to be 
uctual cost price of a machine in estimating the losses by fire? 

A. In the first place, you take the selling price by the patentee 
[In a total loss it is so adjusted, less the reasonable discount for wear 
and tear on a machine for the time it has been used. ‘Then, on ex- 
amination of the machine, if I found the larger portion of the 
principal elements of the machine there, I should change my basis 

. and estimate the damage the same as I would on any other ma- 
eer Chine that is not patented. 

217 X Q. Did you know the essential parts of the twelve nailers 
at the time you made that adjustment and the value of the machine 
as sold by the patentee ?: 


(Same objection.) 


A. I did know the essential parts, and we got the selling prices of 
the machines at the time, as | remember now. 
218 X Q. Give the essential parts of the nailer. 


(Objected to as before and as not any one of the machines in con- 
troversy.) 


156 A. Take the platform that receives the box, the nail re- 
ceiver (I don’t know as that is the term of it), the plunger 
that drives the nail, the driving shaft and the connection, the cams 
that drive the plungers, driving gear and connections that drive the 
nail-feeder, the chains or links that form the sockets for the nails. 
‘The feeders on these machines were just as much a part of it as the 
box that held the nails was just as completely connected with it and 
formed a part of the machine, so far as we could see, as the driving 
shaft. 

219 X Q. Are not the parts claimed in the patent on any machine 
the essential parts which determine its valuation above the cost 
price ? 

(Objected to as before aud that witness does not claim to be a pat- 
ent expert.) 


A. That, in adjusting a loss, I should take into consideration as 
its features in the cost of replacing the machine again. * If those 
elements had a market value distinct and known without the com- 
bination with the rest of the machine, then the value would revert 
to those. 

220 X Q. Did you know at the time of the adjustment what the 
actual claims were on the patent for any of that machinery—what 
parts were covered by patents? 

A. I don’t know that I ever had read the patent claim at that 
time, but I did have a general knowledge of parts of the features 
claimed in the patent on some of the different machines we adjusted 
the loss on. 
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221 X Q. How did you get that knowledge if you never had read 
the patents ? 

A. Partially by conversing with parties claiming to know what 
was claimed on the machine. 

222 X Q. Who were they ? 

A. I don’t remember positively. 

223 X Q. Did you know any further than what Mr. Smith told 
you himself or his men? 

A. Yes; I had had conversation with several machine men before 

the fire and while we were adjusting the loss. I will not 
157 swear I had not read the patent, but | don’t now remember 
that I had; I read a great many. 

224 X Q. You don’t recollect that you ever did see any one of the 
patents on these machines at the time of the adjustment ? 

A. I could not swear positively that I did or did not. 

225 X (. Have you ever seen any of the patents on other ma- 
chinery than the Myers since that time that you recollect ? 

A. [think I have; one I remember on the printing machine, 
granted to Henry Montgomery; I looked at itat that time, or about 
that time; that was not in this shop; I haven’tseen any patent that 
covered machines in Smith’s shop. 

226 X Q. You have seen Myers’ patent recently ? 

A. Yes; the claim on the trimmer and I think the feeder. 

227 X Q. Did you see the model—defendant’s model S—before 
your examination here? 

A. Yes: or one similar to it, at Mr. Child’s office. I don’t re- 
member how long ago—recently ; can’t say whether a month or two 
months. 

228 X Q. How did you come to examine it there with Mr. Childs? 

A. I went into his office and he had it on his desk; sat there 
when I went in. 

229 X Q. Were you sent for by him to be a witness ? 

A. He had sent for me. 

230 X Q. You then and there examined the model carefully with 
the patent } 

A. I took a general look at the machine as it sat on his desk; I 
don’t remember that I saw the patent at that time, but don’t think 
I did; I have read it over sinee. 

231 X Q. Did not the seeing this model at that time and the read- 
ing of the patent bring up more particularly the parts of the ma-. 

chine to your recollection, and could you baye been so distinct 
158 in your remembrance of the parts of the Myers trimmer after 

the fire had you not seen the model and the patents since, 
together with information that you received from Mr. Childs, the 
counsel in this case ? 

A. I think I could have given any day since the fire just about 
as full a description of what I saw as I can now, after all the in- 
formation I got from the model. 

232 X Q. How is it that you remember the Myers machine and 


its essential parts so much better than other patented machinery in 
Smith’s shop? 
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A. The trimming machine I had very distinctly in my mind 
before it was burned on account of examining the machine to sat- 
isfy myself whether Myers was entitled to a patent on it. Itis my 
impression that we were building a machine that contained the 
principal elements that he claimed in this machine as patented 
features. After the fire, when I came to see the parts, | recog- 
nized the principal features of the machine. As the insurance com- 
pany were trying to make it appear that there was most of the value 
of the machine left, that caused me to examine the machine more 
particularly, and I have a more distinct recollection about that than 
of some machines we adjusted the loss of, and on account of the 
examination of the nailing machines and trimming machines we 
made, as those were the ones we had a controversy on as to the 
adjustment. 

233 X Q. What was the controversy ? 

A. Between me and the other insurance adjuster as to the amount 
of damage on these machines. The twelve nailing machines and 
feeders, the three trimming machines and printing machines, were’ 
the only machines we had any controversy over as to the amount of 
damage that should be allowed to Mr. Smith by the insurance com- 
panies, and the controversy was to that extent calling fora very 
close examination to arrive at value. That is what impressed it 
more particularly on my mind. 


(Pair of hangers or spindle frames shown, and two pulleys and 
bracket attachment and two beams.) 


159 234 X Q. Assuming that these two hangers have base 
plates, do these several pieces represent what was left of what 
you saw of the Myers box-trimmer after the fire ? 

(Objected to as already answered.) 

A. That doesn’t represent all that I saw. I can’t state all the 
parts that I saw or whether I saw all the parts like those, but I saw 
enough to convince me that the essential elements of the machine 
were there. 

230 X Q. What parts that are represented here did you not see? 

A. I can’t state. I saw all the iron-work that they said was left 
from the fire. 

236 X Q. State if, X Q. 234 being assumed, would you say that 
the Myers trimmer could be repaired by the parts here shown or 
would it have to be rebuilt ? 

(Objected to as incompetent, irrelevant, and immaterial.) 


A. I should say if I had all these parts with the base plates and 
spindle heads and cutters and springs I could repair the machines— 
as I saw them after the fire. 

237 X Q. (Repeated.) 

(Same objection.) 

(Same answer.) 

(Motion to strike out as not responsive.) 


——¢- 
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238 X Q. (Repeated.) 

(Same objection.) 

A. I don’t know as I understand that question to answer it ex- 
cept in my own way. 

239 X Q. Assume that the several parts here represented are of 
the Myers trimmer, and the hangers have each a base plate attached 
thereto could the box-trimmer be repaired by the use of these sev- 
eral parts or not? 


(Same objection, and further as being speculative and assuming 
facts not proven in the case.) 


160 A. I think they form important elements of the machine 
and could be repaired as long as the vital elements are con- 
tained; I think the machine could be repaired; it was my opinion 
at the time, and | have not changed it since. 
240 X Q. Do those parts constitute the essential elements of the 
box-trimmer of Mr. Myers? 
(Objected to as incompetent, irrelevant, and immateri .l.) 


A. They form an important element of the combination. 

241 X Q. Do you think by the use of these parts that the missing 
parts might be supplied and made new, and still be repairing the 
Myers machine as first made ? 

(Same objection as to X Q. 240.) 

A. Repair the machine to make it in working order for the pur- 
pose it was designed for—repair the original machine; yes. 

242 X Q. Will you now state what are the — parts not 
shown in the Myers machine? (Parts marked by tags 1 to 6.) 


(Objected to as incompetent.) 


I cannot remember all the missing parts, or all the parts that 
I saw after the fire, but I did see more parts than these six. 


(Parts marked with tags offered in evidence for complainant. 
Objected to, and that no foundation is laid for offering them.) 


243 X Q. Were there an equal number of the essential parts of 
the Myers trimmer that had been lost and which were necessary to 
work his machine; could not those parts also be repaired by supply- 
ing the parts new which are represented here, and still be the same 
machine that Myers sold to Smith ? 

(Objection as before.) 

A. I don’t understand that in a way that I can answer yes or no; 
I think we have the foundation of the machine here; without it 
you can’t produce another machine; it is the most important ele- 

ment of the machines, as I view it. 
161 244 X Q. If there were an equal number of vital parts to 
work that machine of Mr. Myers, could the remaining parts 
be made new and still have the same machine that Smith bought 
of Myers? 
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A. I answer that if we bave sufficient portions or number of im- 
portant parts or elements of the machine we can repair it. 

245 X Q. Look at the last claim of this patent No. 201,822 for 
improvement in machines for trimming wooden boxes, and state if 
any of these separate parts shown and marked with tags 1 to 6 are 
embraced in that claim. 

(( bjected to.) 


A. There is no part of it in these exhibits, unless some portion of 
the driving mechanism of which the shaft bearings might be consid- 
ered part; I should say that is part of what is described in the speci- 
fication as the driving mechanism. I find also the supporting 
frame of the adjustable cutter, as | understand the claim. I don’t 
find in this claim that these answer the full claim, but with the bal- 
ance of the combination I find that they are part of the claim with 
their connections. 

245} X Q. The brackets are the sole parts represented in the last 
claim of the patent? 

A. Those brackets and the hanger or frame are the only parts 
that I should say are mentioned especially in the last claim. 

246 X Q. Do you find in these parts a supporting frame or table 
having a chute and guard? 

A. No. 

247 X Q. Do you find an adjustable cutter or self-adjusting cutter 
or a carrier in those parts? 

A. No. 

248 X Q. Do you find self-adjusting guides in these parts or the 
driving mechanism ? 

A. Part of the driving mechanism is here—no guides. 

249 X Q. Do you find a self-adjusting gauge to bear against the 
work in these parts? 

A. No. 
162 200 X Q. Look at the last claim of this patent and say if 
any one should undertake to repair one of the Myers ma- 
chines with all the missing parts in that claim, except as you have 
stated above, would you call that, by supplying those parts anew, 


repairing or rebuilding over of the Myers machine as first made by — 


himself? 
(Same objection.) 


A. I should say, with the important elements described in Ex. 1 
to 6, I could repair it. ; 

251 X Q. Assume that there is nothing left of one of the Myers 
machines but a hanger and a bracket, could the other parts be made 
new which you find in the last claim of the patent without recon- 
structing and rebuilding the machines? 


(Objected to as incompetent and speculative.) 
A. As long as we have any considerable portion of the Myers ma- 


chine left, or the important elements of the machine, as comprised in 
1 to 6, we could repair it. 
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Question repeated. 


A. If you got down to a hanger and a bracket we arrive at a point 
where we have to supply some important elements to build the ma- 
chine; but without the elements shown here we couldn’t build a ma- 
chine—these marked 1 to 6, like the Myers box-trimmer—as this 
was before the fire. 

252 X Q. Question repeated, and answer whether or not requested. 


(Objected to as already answered.) 


A. I should say it was rebuilding. 

253 X Q. Look at the last claim of the patent and see if any of 
these six pieces are named in the claim or denominated as such in 
terms. 

A. It does not say “hanger;” they are not here in terms, but as 
part of the combination. 

254 X Q. Look at that claim and say how many parts are named 
in combination. 


(Objected to.) 


A. I am not patent lawver enough to answer that. 

163 250 X Q. Do you find 5 or 6 or 8 distinct parts there ? 

A. I can’t separate to make application of all the parts 
contained in that claim. So far as I am able to judge, I should say 
there are 5 or 6 distinct features of the combination in the last 
claim. 

256 X Q. Are there one or more of them among these separate 
parts—1 to 6. 

A. There are three, as I understand it—part of the combination 
that forms the self-adjusting cutter, the cutter spindle frame, the 
adjustable cutter frame, the spindle hanger—the driving mechan- 
ism of this is a part of it, but I haven’t looked it through carefully 
enough to say about that, but I should judge that was here. 

257 X Q. You find most of the parts missing from these parts— 
1 to 6—of the box-trimmer ? 

A. My judgment is from this, not being a patent lawyer, that 
half of them are missing. 

258 X Q. Which ones? 

A. The chute and frame; the guards are a combination of another 
item mentioned. 

259 X Q. Do you find a self-adjusting cutter ? 

A. Part of the combination that makes a self-adjusting cutter. 

260 X Q. Will you swear that is apart of the self-adjusting 
cutter ? 

A. I am not a patent lawyer, and I can’t swear that this is a part 
of it, but, in my judgment, it is a part of the combination. 

261 X Q. Do you find an adjustable cutter among these parts ? 


(Objected to.) 
A. I find part of the combination that forms an adjustable 
cutter, the other spindle frame or hanger, and the cutter spindle 


pulley. 
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262 X Q. Do you find a carrier? 


(Objected to as several times answered.) 


263 X Q Self-adjusting guides ? 
(Same objection.) 


164 A. No. 


264 X Q. The deiving mechanism ? 


(Same objection.) 


A. Portion of it. 

265 X Q. What portion ? 

A. Bracket for bearings. 

266 X Q. Are you positive that is part of it? 

A. It is my impression it is part of the driving mechanism. 

267 X Q. If you had the missing parts that you speak of covered 
by this last claim could you repair by supplying the other parts 
new of the machine, and would it be the same machine from which 
the missing parts were taken? 


(Objected to as incompetent.) 


A. I could not go to work and repair that part of the machine 
without making new patterns; you have got to start and construct 
the machine from the patents. The other would be the spindle shaft 
and wooden frame, such as could be supplied from any ordinary 
shop without any arrangements for planing or constructing the 
machine from. patterns. 

268 X Q. Are not all the elements in a combination in a patent 
of the same importance in that invention ? 

A. No; I think not. 

269 X Q. Does defendant’s model S represent precisely the ma- 
chine as working in Smith’s shop at the time of the fire or since, 
and does it comprise all the parts of the machine you saw there or 
not ? . 

A. As I remember it, it does not comprise the thing complete as 
saw it working before the fire. 

270 X Q. What is wanting ? 

A. I don’t remember fully; think he had a long carrier to take 
the boxes away—a connection at both ends of the machine not 
represented in this model. 

271 X Q. Do vou find a chute in this model connected with the 

carrier ? 
165 A. I never fully understood what it meant by the chute 
in the patent; I don’t remember just the arrangement where 
they enter and leave the machine, and I can’t say if this model is 
just like it. 

273 X Q. Is it not the case that the thinner the iron the quicker 
its decteuaiien in case of powerful heat? 

A. So I have understood. 


— 
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274 X Q. The carriers or sockets on the nail-feeders were more or 
less injured by being burned out, were they not? 

A. | remember that some were burned so as to ruin them. 

275 X Q. About what proportion was so destroyed that they could 
not be used ? 
A. I can’t state exactly; some were burned and some were broken: 
would be impossible to tell without going over them. 
276 X Q. Were the endless chains broken or damaged ? 


eee 
co 


(Objected to as already answered.) 


A. Broken apart in some cases; just to what extent I don’t re- 
mem ber. 

277 X Q. Were the supports to the endless chain broken or 
destroyed ? 


(Same objection.) 


A. As I remember it, my impression at the time was there were 
some destroyed. 

278 X Q. Was the driving mechanism connected with the nail- 
feeder destroyed t 

(Same objection.) 


A. I think it was damaged in some cases, but not altogether 
destroyed. 
279 X Q. Can you say that you saw any of the driving mechan- 
ism ? 
A. I ecan; I did see it. 
280 X Q. What was the condition of the transverse bars—broken 
or not? 
A. What is meant by that ? 
281 X Q. The transverse bars in which the row of pockets is 
placed ? 
166 A. Those were broken in some cases; in many cases I saw 
them broken apart. 
282 X Q. Were not all the bed plates broken or injured ? 


(All these questions objected to as already answered.) 


A. As I remember it, they were not. 

283 X Q. More than half? 

A. I can’t remember just how many. 

284 X Q. Take the parts of the trimmer as here, or as you saw 
them after the fire, would you call them the box-trimmer, in the 
condition they were, or not? 

A. I did call them part of the Myers box-trimmer at the time, 
and do now, damaged as we found it—designated it as such in 
ouLr—— 

285 X Q. The Myers trimmer? 

A. We did call it the Myers box-trimmer. 

286 X Q. Take the parts of the Myers box-trimmer as you saw 
them after the fire, what was necessary to be done to make ita 
machine capable of running as it did before the fire? 


‘> 
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A. I decided at that time that it required some new parts; I 
decide so now, and the parts refitted and repaired, and the combi- 
nation being put together, you have the machine capable to run 
again. 

287 X Q. Is not putting the parts together constructing or build- 
ing of a machine’? 

A. We usually term it erecting or assembling a machine. 

288 X Q. If a dozen different makers construct different parts 
and you put them together, who builds the machine? 

A. The different makers who construct it. 

289 X Q. Does the maker of separate parts of the machine or 
the purchaser of these parts who puts them together and constructs 
the machine into working condition, assembles the parts and puts it 

into working condition, actually build the machine ? 
167 A. The party that assembles the parts and puts them in a 
working condition is the constructor of the machine. 

290 X Q. Tuke the several parts of the plaintiff’s box-trimmer 
in their separate condition, is it not as much rebuilding the machine 
to supply the new parts in their connection as though the parts had 
been purchased from separate makers and assembled and put in 
working condition—take the parts tagged 1 to 6, | mean ? 

A. | wouldn’t consider that he was a builder if he had the im- 
portant parts we have here, from 1 to 6. I wouldn’t call him the 
builder of the machine. 

291 X Q. Mechanically speaking, what is making a machine? 

(Objected to as already asked.) 


A. Taking cast iron, steel, and wrought iron in a rough state, 
turning, planing, and fitting the parts together, making a complete 
combination, the working movements in such shape that you can 
call it a machine when completed. 

202 X Q. Is not the construction of a machine the vital part of it? 

A. ‘That would enter as an important part, to construct or place 
together—fit together, as we term it. 

295 X Q. Is the machine complete till the parts are brought to- 
gether and constructed into their proper places so they would work 
or perform their office ? 


A. No. 
Redirect by Mr. Cutups: 


294 Re-D. Q. Is not repairing a machine restoring it to a sound 
condition where it has been partially injured or worn, even if parts 
of it are made new ? 

A. I so understand it; that is my judgment. 

295 Re-D. Q. Have you ever made or sold machines similar to 

these of Myers in this suit ? 
168 A. I never have, nothing similar, but Iam familiar with 
the machine. 

296 Re-D. Q. Are the parts and mechanism of these Myers ma- 
chines understood and distinguished easily or not by any one 
familiar with machinery ? 
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A. I think the combination of the box-trimmer and also of the 
nail-feeder are plain, simple combinations. No complication about 
them but what any ordinary mechanic would understand. They 
are not intricate as machines. 

297 Re-D. Q. Lunderstand you to say you do not remember what 

valuation you and Mr. Darlington, as adjusters, put on each indi- 
vidual machine in amount after the fire; state whether or not it was 
a repair valuation or on the basis of being destroyed. 

A. A valuation on repairing, as we decided then. That related 
to the nailing and trimming and printing machines that salvage 
was allowed the companies. We arrived at a valuation of the dam- 
age on the basis of what it would cost to repair them and replace 
the machines as they were before the fire. 


By Mr. KInGsiey : 


298 X Q. Does replacing mean repair or purchase new ? 

A. When I say repair and replace I mean setting them up in 
working order in the factory after being repaired. 

299 X Q. You didn’t provide, then, for buying any new? 

A. We had no instructions to rule on the purchase of new ma- 
chinery. It was only the damage to that which was in there before 
the fire. 


By Mr. CuHILps: 


300 X Q. And was this insurance finally adjusted on the basis 
that these Myers machines could be lawfully repaired ? 
It was so adjusted. 
169 301 X Q. Can you tell about what proportion of the $3,340 
which the adjusters abated from Mr. Smith’s insurance con- 
stituted the amount which went to make up these Myers ma- 
chines ? 

A. I don’t remember so as to state. Take the nail machines and 
feeders combined, these twelve machines would be a large propor- 
tion of the amount. 

302 X Q. You are quite positive that you did not allow Mr. Smith 
on this Myers trimmer and feeder as a total loss, but only on the 
basis that they could be repaired ? 

That is the way the adjustment was made, and it didn’t occur 
to me, and I don’t think it did to Mr. Darlington, but what they 
would be repaired. We finally settled on that and Mr. Smith ac- 
cepted it. 

303 X Q. You stated that you didn’t know or re membe whether 
there were twelve or eight nail-feeders; why do you use those num- 
bers ? 

A. To convey the idea that I was not positive in regard to the 
number of feeders, as we found portions of twelve nailing ma- 
chines, and I supposed « each: machine had a feeder at the time; I 
couldn’t say whether there were nine or ten, but | supposed each 
machine had one. 
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Recross-examination by Mr. KINGSLEY: 

304 X Q. Didn’t the same basis of compromise obtain in regard 
to all the patented machinery ? | 

A. The compromise—final settlement—was finally made on the 
whole in bulk, the whole schedule of machinery that we adjusted— 
machinery, fixtures, belting, and shafting, etc. ; no stock or building 
in our schedule. 

305 X Q. Without reference to anything in particular? 

A. Then we took it without reference to any machine or part of 
machine on striking this lump sum; we had agreed on everything 

else but the nailers, trimmers, and printers. 
170 306 X Q. And when you came to a final adjustment in 
a Jump it was without any specific charge on any machinery? 

A. This machinery jn suit was all we had any difference over. 

307 X Q. Assuming that the Myers machinery cost $1,200 to Mr. 
Smith, what, in your opinion, would bea fair allowance for the in- 
juries done to it by the fire according to the basis of your insur- 
ance ? 

A. I don’t remember the valuation of the machines in contro- 
versy near enough to answer that question. I had the injury in 
figures at the time, but I can’t remember now what the damage was 
on each machine in the place. 

308 X Q. If Mr. Smith got $1,000 for old iron and $28,000 from 
the insurance companies he got $29,000 in all? 

A. Not from the insurance companies. 

Redirect by Mr. CaItps: 

309 Re-D. Q. Did Mr. Smith receive in this setthkement and ad- 
justment any sum for the injury or damage to the Myers machine 
In suit greater than its repair valuation ? 

A. I could not say whether he received as much as it would cost 
to repair them, but I did the best I could under the circumstances, 
and satisfied myself that we had madea fair adjustment, considering 
that the machines could be repaired. 

310 Re-D. Q. Did the adjusters allow to Mr. Smith in this com- 
promise any larger sum than the repair valuation and was it not in 
reality a less sum” 

A. My judgment at the time was that it was a less sum. 

By Mr. KINGSLEY: 
311 X Q. (XQ. 305 repeated.) 
A. I don’t remember that. I couldn’t state definitely the propor- 
tion of value on any machine. 
171 312 X Q. What did you estimate the loss by the fire at 
first ? : 

A. My first estimate was between $30,000 and $40,000; we finally 
came to $28,000. : 

312} X Q. You didn’t think the damages more than the insur- 
ance ? 

A. I didn’t think he could replace for the amount he got. 


Adjourned to May 2d, 1883. 
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June 1, 1883. 

Hearing resumed. 

Same appearances. 

Cross-examination of Isaac R. Jostyn resumed. 

By Mr. KInGsiey: 

313 X Q. In refitting the Myers machine did not Smith assemble 
the old and new parts of these machines so as to put the machines 
into a working condition, and is not that the constructing of said 
machines ? 

(Objected to as incompetent, irrelevant, immaterial, and specu- 
lative.) 

A. Such of the machines as I have seen he had to supply some 
new parts; in such machines as I saw he did assemble some new 
and old parts. 

3134 X Q. Wasn't that constructing the machine? 

(Objected to as incompetent.) 

A. My opinion is that the new parts supplied were rather unim- 
portant parts, and to that extent I should rather consider it repair- 
Ing the machines. 

314 X Q. (Q. 312 repeated.) As to the machines you saw, please 
answer the foregoing question. 


(Objected to as incompetent, irrelevant, immaterial, and as having 
been already answered.) 
A. I cannot add anything to the answer to that question; my 
opinion is that it was a repairing of the machines. 
172 315 X Q. Did not Smith, by his agents, Smith & Doig, in 
refitting said machines, have to supply new parts thereto in 
order to put said machines into a proper working condition, and 
was. that not an assembling of old and new parts in making the said 
machines? 


(Same objection.) 


A. It was assembling the new parts together; new parts were 
supplied with the old. 

316 X Q. What do you call assembling the parts together ? 

A. Putting the different parts of the machine together into proper 
position—making a machine of it. 

317 X Q. Don’t you call that constructing a machine ? 

(Same objection, and as having no bearing upon a repaired ma- 
chine.) 

A. If you assemble the new parts altogether I should cal] that 
constructing a machine. 

318 X Q. What do you call constructing a machine? 

(Same objection ; also as having been already answered.) 
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A. Taking the parts entirely separated and placing them in proper 
position—con nec ‘ted with each other so as to make a complete work- 


ing machine. 

319 X Q. Is there any difference, mechanically speaking, whether 
the parts are partly old and partly new in their being assembled so 
as to be in a working condition and thus constructed into a perfect 


wg 


machine * k 
(Same objection.) 


A. No: but in this case, if a man dismantled a machine and then 
put it together again, adding some parts to It new, In my opinion, 
he didn’t build or construct the machine. 


(Counsel moves to strike out answer as not being responsive, and 
question repeated.) 
(Defendants’ counsel insists that it is responsive.) 


73 A. I can’t answer that question, to improve it, any different 
from what I have already answered, in ny present opinion. 

320 X Q. The witness is asked if there is any difference in his 
auswer there to the last question where the machines are so injured 
by fire that the parts are entirely disconnected from each other and 
assembled thereafter with new parts so as to make a working ma- 


chine ? 


(Same objection.) 


And is that repairing or constructing of a machine, in your 


opinion ? 


(Same objection.) 


A. If the parts are disconnected and a large portion of the ma- 
chine destroyed my opinion is it is constructing or rebuilding the 
machine to assemble them with new parts. , 

321 X Q. Have you not said on this examination that the as- 
sembling of parts and putting them. into a working condition is 
the construction of that machine, and do you now desire to change 
your answer to that question ? 

(Objected to as incompetent and improper; that counsel should 
either read or call witness’ attention to what he has testified, and 
that this — an improper method of contradicting or cross-examin- 
ing the witness, aud that the record speaks for itself as to what the 
witness has testified to.) 


A. I have answered it that that was my opinion, and it is my 
opinion now that assembling parts into proper working condition 
is constructing the machine. 

o22 X Q. You have stated that you find five or six distinct feat- 
ures in the eighth claim of the combination of the Myers letters 
pate nteof the box: trimming machine, and now I request you to say 
if two-thirds of said distinct combination were destroyed by this 
fire and were made new with the old parts refitted, and all assem- 
bled together into a proper working condition as a machine, would 
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that be the identical machine sold by plaintiff to defendant, 
174 or would it bea reconstructed machine, provided the new 

and the old parts had to be brought together separately in 
making the machine? 


(Objected to on the same grounds and as being a question of law 
and not of fact.) 


A. It might be or might rot be a reconstructed machine, but 
if two-thirds of the machine, and that being the important parts of 
the machine, were destroyed, then, in my opinion, it would be a 
reconstructed machine. 

323 X Q. How many parts of the eighth claim of the Myers box- 
trimmer patent could you leave out in refitting a machine under 
the device of repairing, in your opinion ? 


(Objected to as incompetent, irrelevant, and immaterial.) 
Patent shown witness, who answers: 


A. I cannot state just how many parts could be dispensed with. 

324 X Q. In repairing a machine, if you have to supply leading 
and essential elements of that machine anew, would not that, as a 
general rule, be a reconstructing said machine mechanically where 
the parts have been disconnected and assembled to a working con- 


-dition ? 


(Same objection.) 


A. In a case where there is a large portion of the essential parts 
of the novel features of the machine made new I should say that 
was reconstructing or rebuilding the machine. 

325 X Q. Where the invention consists of a combination of parts, 
and assume that one-half of those parts are entirely destroyed and 
the same are made new, and the old and remaining parts and the 
new were assembled into a working machine, is not that construc- 
tion a new machine, mechanically speaking ? 


(Same objection.) 


A. If there is no particular novelty about any one of the parts 
it might or might not be constructing a machine. 
175 326 X Q. Aside from the question of novelty, then, what 
do you say to the question 7 


(Same objection, and also as already answered.) 


A. Combination of a number of well-known mechanical contri- 
vances, one-half being destroyed, it might then be cr might not be 
constructing the machine, In my opinion. 


7 X Q. What do you call constructing or making a machine, 
mechanically speaking ? 


2 


(Objected to on same grounds, and also as having been several 
times already answered.) 


A. First, in preparing in some way to produce the several differ- 
ent parts of the machine, preparing those parts and assembling them 
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and placing them in a proper working position to make a complete 
working machine. 

398 X (. If a machine is so injured by fire that one-half of 
essential parts are utterly destroyed by fire, new parts are wr 
and the old parts saved from the fire and the new parts are assem- 
bled together and put into a machine in a good working condition, 
is that, in your opinion, the same machine as the one injured by the 
fire, or is it not a new machine with old parts used in its construc- 
tion ? 

ae objection.) 


It might or might not be. 
399 X Q. I ask you to state your opinion whether it would be or 
not. 


(Same objection.) 


A. If we have one-half of the essential parts of the machine saved 
my opinion is that it could be a repaired machine. 

330 X Q. Assume that one-half of the essential parts were saved 
from the fire and the other half was made new and assembled to- 
gether, and then assume that there is a second fireand that one-half 
or all the old parts used in the repaired machines after the first fire, 

utterly destroyed, and the same were supplied with new parts 
176 to the machine so injured by the second fire, would that be, 

in your opinion, the identical machine sold by Myers to 
Smith, or would it be a new machine or a reconstructed machine 
after repairs thus made caused by the second fire ? 


(Objected to as incompetent, irrelevant, and immaterial and purely 
specu lative.) 


A. I believe there is a limit to the extent to a machine which 
leaves it to be repaired; just what that limit is I cannot state; it 
depends on circumstances. After reaching a certain point of dam-_ 
age I believe then if you produce a machine you reconstruct it or 
rebuild it or produce a new machine. I believe in this particular 
speculative question—I believe it to be a reconstructed machine. 

331 X Q. Is not the limit or damage in repairing or refitting a 
machine to be controlled by the fact that such vital elements of the 
machine are so destroyed that the machine is not capable of work- 
ing or being refitted without supplying those essential and vital 
parts and making them new in the construction of said machine ? 


(Objected to as a question of law and not of fact.) 


A. It may or it may not be. 

332 X Q. Question repeated and witness asked his opinion. 

A. Might differ under different circumstances as to what would 
control that particular point—circumstances and the nature and 
facts of the case. 

333 X Q. Do you find it easy to draw the line or distinction 
between repairing and reconstructing a machine, mechanically 
speaking ? 


FREDERICK MYERS VS. EDWARD C. SMITH. 121 


A. Damage may approach a point were it would be very difficult 
to decide positively. 

304 X Q. And if you found one-half of the features of a certain 
invention or machine destroved and the machine was made new to 
that extent what would determine your opinion as to whether that 
was a repaired machine or not ? 


(Same objection and speculative.) 


177 A. If such parts as were required to make the machine a 

_ perfect machine could be obtained at any ordinary machine 
shop or foundry, and were such parts as were in common use 
amongst mechanics, it would have a good deal of weight in decid- 
ing my opinion whether a machine could be repaired. 

339 X Q. Do-not all the parts of a very great many patented ma- 
chines appear as made at machine shops or foundries or stores, and 
is it not the bringing together of such parts by some one individ- 
ual or patentee the building and constructing of said machines, and 
is not that very customary in trade? 


(Same objection.) 


A. It is rather an unusual occurrence with a patented machine, 
if it could be assembled in that way from ordinary machine shops 
with patterns that they use in other machanical contrivances, as 
generally in a patented machine we find more or less different parts 
somewhat different and new and novel. 

336 X Q. Could the Myers box-trimmer, in your opinion, be re- 
constructed by bringing together the different parts from different 
shops or foundries, or would some of the parts have to be specially 
made and fitted in rebuilding the machine? 


(Same objection.) 


A. In some of the essential parts of the Myers machine there 
would have to be special patterns made to construct the machine 
and make it a complete running machine for the business that ma- 
chine was intended for, but a large number of the parts of the ma- 
chine could be obtained from many machine shops, such parts as 
are not new or novel, such as are used in many ordinary machines. 

337 X Q. Is not the novelty of the Myers machine found in the 
combination of the parts and their arrangements? 


(Objected to on same grounds, and also there is no evidence 
178 to show that there is novelty in any part of the machine.) 


A. It may or it may not be. 

338 X Q. What is your opinion ? 

(Same objection.) 

A. If there is any special novelty in it, it must consist largely in 
that. see 

339 X Q. Can you tell me anything further in reference to where 
the schedule of the property whereby you and Mr. Darlington ad- 
justed the losses for the insurance companies is, in the fire in de- 


fendant’s shop ? 
16—323 
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A. Ieannot; I don’t know what became of the schedule I had. 
S40 X Q. Did you not return it to defendant, to the best of your 

belief? 

A. I don’t believe I did. 


Redirect by Mr. Cu1Lps : 


341 Q. In your answer to Q. 55, in respect to the quantity of old 
iron left after the fire, you have said, “ We estimated it at about 70 
tons,” as appears by the minutes; is that correct? 

A. That hadn’t ought to be “ we;” it shouid be “ I.” 

342 Q. In your answer to X Q. 111, as to what had to be done to 
the machines in order that they might be used again, you stated, 
“'Tnere would have to be some refitting about the cutter heads, but 
these required to be new to make the machine in working condi- 
tion.” Do you wish to make any correction in that statement? 

A. I meant to have it understood that the frame pulleys—belting 
had to be new. 

343 Q. Was it necessary to have new cutter heads ? 

A. No; as I remember, I thought the cutter heads could be used. 


Mr. KINGSLEY: 


344 Q. You are not positive whether they could be or not, are 
you? 7 

179 A. AsI remember, I didn’t see any reason why they couldn't y 

be. ) 


Mr. CHILpDs: 


345 X Q. Did you and-Mr. Darlington at the time of the adjust- 
ment carefully examine these machines in controversy, and was it 
your opinion at that time that these machines could be repaired ? 


(Objected to as incompetent and as already answered several 
times. ) 


A. We did examine them and decided they could be repaired. 
(Counsel moves to strike out answer.) 


346 Q. Was a certain sum or some sum which, in the opinion of 
yourself and Mr. Darlington, was deemed adequate and proper al- 
lowed to the defendant on the adjustment for the purpose of repair- 
ing these machines, and was it or not allowed on that ground ? 


(Objected to as immaterial, incompetent, and having been already 
answered.) 


A. There was a certain amount allowed for that reason to enable 
the machines to be repaired, for the reason that we believed the ma- 
chines could be repaired. 

347 Q. Did the defendant claim that the machinery was worth 
more than it was insured for; and, if so, were you and Mr. Darling- | 
ton of the same opinion at the time of the adjustment ? 4 
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(Objected to as immaterial, incompetent, and as having been al- 
ready answered.) 


A. Defendant did think so: we decided the same. 

348 Q. Is there any novelty in the supporting frames of Myers’ 
box-trimmer, Ex. B, in your opinion ? 

A. I do not think there is any special novelty. 

349 Q. Is it or not true that all wood-working machinery driven 
by power has to have some supporting frame ? 

A. It has to have a standard or frame to support the parts. 
180 240 Q. About how long have such tables and supporting 
frames been in general use within your knowledge? 

A. About 40 years; at least 40 years. 

301 Q. Any novelty in the driving mechanism of Myers’ trimmer? 

A. No, sir. 

352 Q. Is it not a very old and common device? 


(Objected to as not arising on the rebuttal or redirect.) 


A. It is. 


Recross by Mr. KINGsLey: 


353 X Q. Where was the old iron at the Smith fire at the time 
you made the examination ? 


(Objected to as already answered.) 


A. When we viewed it at first it was in the ruins; it was after- 
wards all removed to a shed a short distance away. 

354 X Q. Was all the machinery and old iron put together, or 
were they separated in any way? 

A. As they were removed from the ruins they were kept together as 
much as possible; after they were all removed to this shed we had 
men there for several days selecting and getting together the differ- 
ent parts of each machine as much as possible and put into such 
shape that we could examine and see their condition. 

305 X Q. Was this old iron and machinery all in the same shed 
at the time you made this adjustment for the insurance company ? 

A. It was. 

356 X Q. When you made the adjustment in the lump all the old 
iron and machinery remained still in the shed, did they ? 

A. I expect they did; at the last examination it was all there. 

357 X Q. And that adjustment was made on everything saved 
from that fire, was it not? 

A. It was. 
181 358 X Q. In a lump, as you formerly stated, on the whole 
thing? 

A. On the whole thing complete; we agreed the insurance com- 
pany should pay so much damage, without picking it out. 

359 X Q. Were not the twelve nailers, the printer, patented ma- 
chines in perfect condition at the time of this fire—after the fire— 
as you remember, or nearly uninjured by it? 
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(Objected to as having been already answered and not a proper 
gee of rebuttal.) 
The nailers and nail-feeders and the printer were more or less 
Plontin 
360 X Q. But not much more, were they—haven’t you said they 
were the least injured of any in the fire? 


(Objected to as before, and also that the witness is entitled to 
have read to him what he has testified to on that point.) 


A. I think now they were the least injured of any in the fire. 
361 X Q. Was not the printer the least injured of all, and wasn’t 
there more difference on that in the adjustment than any other ma- 


chine, as to its valuation ? 


(Objected to as incompetent and already gone over.) 


A. In arriving at our settlement I don’t think we specified on 
each machine the amount of damage. 

362 X Q. Do you know the valuation of the nailers, or did you 
at the time, and what it would cost to repair them as well as the 
printer ? 

(Objected to as incompetent, irrelevant, and immaterial.) 


A. We got their selling prices, as far as possible, on all the ma- 
chines at the time of the adjustment, and we formed our own 
opinion of the cost of repairs to make it complete; what amount | 
don’t remember—I mean the amount on each machine. 

363 X Q. Could any portion of the old iron, so called, 
182 have been refitted—repaired—so as to bring a higher price 
than the old iron,in your opinion, and do you know whether 

Smith did that or not? 


(Objected to as incompetent, immaterial, and irrelevant, and not 
in rebuttal.) 


A. Taking that old iron generally—I didn’t think at the time that 
it was worth any more than old iron—there might be some small 
pieces or parts that could have been selected from the pile of old 
Iron and used in such a manner that would have made it more 
valuable than old iron; w hether he did or not select any such pieces 
or parts I cannot say. 

364 X Q. Can you say positively that you examined the patented 
machinery with such care as to actually determire whether all of 
it could have been repaired or not, and could you not have been 
mistaken as to some portions of it ? 


(Objected to as being already answered; also not in rebuttal.) 


A. I examined it sufficiently careful at the time that I should 
have been willing to have made a written contract with Smith to 
have repaired the machine for so much money 


(Counsel moves to strike out answer, and question repeated.) 


I 
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I made a careful examination of the machinery at the time, and 
don’t think now that I was mistaken at the time in the opinion I 
formed of it. 

365 X Q. What would you have been willing to repair those ma- 
chines for that you have stated ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. I couldn’t state now the exact amount that I formed an opinion 
at that time that I could repair the machine for; I answered that 
question in that way, as that was the basis that I usually adjust 
the damage to machinery upon—what I am willing to repair it 
for. 

366 X Q. How is it that you can state the exact condition of the 
several parts of this patented machinery so that you can swear as 

to the actual condition of the several machines and parts, 
183 and that you are unable now to state what you would have 

repaired the same for, even though you made the basis of 
adjustment the actual amount for which you would make the re- 
pairs ? 


(Same objection.) 


A. I remember the general condition of the machines at the pres- 
ent time, and more particularly to the fact that we spent consider- 
able long time in making the adjustment and arriving ata settle- 
ment, and went over and examined the damaged machines several 
different times, but just the exact amount of money we decided it 
would cost to repair the machines | can’t state now, but that being 
my general basis for adjusting, I am satisfied now that I at that 
time would have been willing to have taken the machines at my 
estimate at that time. 

367 X Q. And you have no recollection, then, except your gen- 
eral habit of doing business, have you ? 

A. I havea recollection on this particular point in explanation 
of my former answer that I would have repaired the machines at 
my estimated value of damage at that time. 

368 X Q. Can you give any estimate of the amount for which 
you would have repaired the machines ? 

A. I don’t remember so I can state the amount. 

369 X Q. Have you not said that you did not make a careful ex- 
amination of such machinery sufficient to say whether any of it was 
so worn as to be necessary to be disused in repairing, and does that 
not require as careful an examination of the parts of the machinery 
to determine whether the machines were in a condition to be re- 


paired or net? 
(Same objection, and that the record speaks for itself.) 


A. We didn’t open all the boxes or bearings to the machines, and 
I should not consider it necessary in making an estimate of the re- 
pairs to have known what time the machine had been running, the 
condition it was in, and what care had been taken of it. 
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184... 370 X Q. Is not the self-adjusting guides for the purpose 

of carrving boxes to the cutters, and whether the said com- 
bination of the several parts that perform that operation in the 
Myers box-trimmer are not entirely new, in your opinion ? 


(Same objection.) ; 


A. I don’t think it is new, but for that particular purpose it is 
new. It is an old mechanical device. 

371 X Q. Is not the belt-carrier having projections at proper dis- 
tances for the purpose of carrying boxes to the cutters new and 
novel ? 

A. The application of the combination may be or may not be. 
The belt-carrier is not new. 

372 X Q. Question repeated, and witness is asked if it is not new, 
so far as he has any knowledge of mechanics ? 

A. The application to that purpose is new, so faras my knowledge 
oes. 

373 X Q. Is not the combination for carrying the boxes and trim- 
ming them automatically new, so far as you know mechanically, at 
the time Myers obtained his patent? 

A. The combination is new for that purpose, so far as my knowl- 
edge goes ? 

374 X Q. And are there not novel parts and features in the Myers 
nail feeding machine, as combined and operated and claimed in his 
patent ? 

A. As far as my knowledge goes, there are. 

ISAAC R. JOSLIN. 


(Witness signs paper with the understanding that if any altera- 
tions are to be made he can do so in the presence of counsel.) 


185 May 18ru, 1883. 
Hearing resumed. 
Same appearances. 


Joun H. Dariineton, called for defendant, deposes and says : 
Examined by Mr. Crips: 


1 Q. What is your age, residence, and occupation ? 

A. Age, 54; residence, 125 Penn street, Brooklyn; occupation, 
engineer. | 

2 Q. Please state more specifically the general nature of your 
business. 

A. I have carried on machine business for 30 years in the city of 
New York, and am carrying it on still; been appraiser of ma- 
chinery for insurance companies and others for 15 or 20 years; my 
shop is corner of Centre and Franklin streets; office, 33 Pine street, 
New York. I carry on general machinery business of all kinds. 

3 Q. Have you ever served an apprenticeship as machinist in any 
shop ? 

A. Yes; served all the way up. 
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4Q. Are you familiar with wood-working machinerv—its con- 
struction ? 

A. I am. 

5 Q. To what extent has it been a part of your business to exam- 
ine machinery ? 

A. For the last 15 years I have averaged, I guess, two or three 
establishments a week that had been burned or injured by fire or 
water. 

6 Q. Do you make a specialty of appraising damages done to 
machinery ? 

A. | do. 

7 Q. Are you acquainted with the parties to this suit? 

A. I have met Mr. Smith at his establishment, and think I have 
met Mr. Myers. I don’t know that I should recognize either one. 

8 Q. Do you remember the occasion of a fire having taken place 

in defendant’s box factory at Greenpoint in April, 1881 ? 
186 A. I do. 
9 Q. Did you examine any of the machinery belonging 
to Smith which had been in that fire; if so, at whose request and 
under what circumstances ? 


(Objected to as immaterial.) 


A. I did examine it, at the request of the several insurance com- 
panies interested, to appraise the damages by fire and water. 

10 Q. Was any one associated with you; if so, who? 

A. Mr. Joslyn was; I saw him here this morning, and he is vice- 
president of Wood’s Machine Company, in Liberty street 

11 Q. Was it left to you gentlemen to determine what machinery 
was lost and what was damaged and to fix the value on each ? 


(Objected to as immaterial and incompetent; the parties to this 
suit are not bound by any matters left to Mr. Joslyn and witness to 
determine.) 


A. We were to arrive at the damages by the fire, and to do that 
we had to get at the value of what was left. 


(Motion to strike out answer as improper and incompetent.) 


12 Q. State the general condition of the machinery when you 
first saw it after the fire. 

A. It was in very bad condition. 

13 Q. How soon after the fire was it that you were there? 

A. I don’t know; shortly after; it was in the ruins, but separated 
so we could see what it was. I was not present when it was sepa- 
rated. 

14 Q. Where was the machinery that was saved put when taken 
out of the fire? 

A. Put in a building a short distance—a block, I think—from 
where the fire was. 

15 Q. It was examined, then, by you and Mr. Joslyn? 

A. It was. 
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187 16 Q. Can you now recall and state generally what class 
or kinds of machines were taken out and saved from the fire 
that you examined ? 

A. There were nailing machines, box trimming machines, blow- 
ers, some shafting and, pulleys, I think a planing machine and print- 
ing press; that is about all I remember. 

17 Q. Were these machines generally injured alike ? 

A. Some were in worse condition than others. 

18 Q. All more or less injured ? 

A. All were injured, considerably injured, the whole of them. 

19 Q. Were nail-feeders attached to the nailing machines? 

A. I don’t remember. 

20 Q. Are you acquainted with the two kinds of machines known 
as Myers’ bex-trimmer and Myers’ nail feeding machines, as shown 
in Ex. A and Bb, the plaintiff's patents ? 

A. I have seen them running; never built any of them; am some- 
what acquainted with their machinery and construction. 

21 Q. Do you remember seeing any of those machines—Myers’ 
mnachines—among those saved from the fire; if so, which ? 

A. I do; don’t know how many; there were several, but I didn’t 
count them. 

22 Q. Have you any recollection as to any machines there present 
beyond what is general; are you able to specify more particularly 
any of these machines so saved ” 

A. No; I don’t know whether there was more than one trimmer; 
there was a number of nailers. 

23 Q. Can you state what parts of these Myers machines were taken 
from the fire that vou saw ? 

A. I can, to a certain extent. 

24 Q. Please state the parts or portion of Myers’ box trimming 
machine which had been taken from the fire, and which you saw, 
and their general condition. 


(Objected to as immaterial.) 


188 A. I saw a number of the feeders. I don’t know as I can 
give the technical names of the parts of the trimmer. (Model 

shown, Defendant’s Exhibit 8.) I saw the spindles and the stands 
that held them, the cutter heads, the main driving shaft, the 
standards that hold it, the pulleys and cutter heads that run on it; 
that is about all I remember of that machine. 

25 Q. Did you see the parts or-portions colored dark red on this 
model S? ; 

A. I did—all of them. 

26 Q. What was the general condition of these parts or portions 
of the Myers box-trimmer that you have described at that time ? 

A. I don’t know how to answer that; they had been through the 
fire, but I thought they could be used again. 

27 Q. What do you mean by that? 

A. They were not destroyed ; their value was not gone. 

28 Q. What did it require should be done to them ? 

A. Polishing and rebabbitting—the step might have wanted re- 
hardening. 
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29 Q. Do you remember the parts or portions of the nail feeding 
machines that were taken from the fire? If so, state the number 
and their general condition. 

A. Ido. I can’t state the number—there were several of them ; 
there was considerable of it I thought could be used again. The 
only thing that is distinct in my mind is the chain arrangement ; 
there was considerable of that. I can point out on the patent what 
I do remember seeing. ‘There was a number of these chain arrange- 
ments (Fig. 1) piled up; I suppose it is the feeding apparatus, the 
carrier. I remember seeing parts of this machinery, but I can’t state 
distinctly any further ; it is called here in the claim the endless nail- 

receiver; that is the main thing in my mind. 
189 30 Q. Any other? 

A. No; when I[ speak of the endless nail-receiver I mean 
its bars and the pulleys that carried it—the whole was together. 
I thought they could be all used over again with a certain amount of 
repair. 

31 Q. Could those nail feeding machines all be, in your judg- 
ment, repaired and refitted for use again ? 

A. I don’t know about all. All that I saw could, but I don’t 
know that I saw all of them. ‘There may have been five or six. 
I don’t remember how many were in the fire. 

32 Q. You don’t remember seeing but one Myers box-trimmer? 

A. That is all I remember. 

33 Q. And could that be repaired ? 

A. The parts that I saw could. 

34 Q. As a machine? 

A. That would be a question of degree. I should say it could 
be repaired. 

35 Q. How long were you engaged in examining the machinery 
taken from the fire ? 

A. I think two or three days. 

36 Q. Was any abatement made on theinsuranceon this machinery, 
including these Myers machines, on the ground that they could be 
repaired ? 

(Objected to as incompetent and immaterial and not binding on 
the parties to this action, any adjustment made.) 


A. There was an abatement made for these machines and some 
others on the ground that there was something left. These could 
be repaired and the others were old iron. 


Motion to strike out by Mr. Kingsley. 
37 Q. Do you remember the amount ? 
A. It was over $3,000, but I don’t remember distinctly. 
(Objected to as before and motion to strike out.) 
38 Q. Look at Exhibit Model S and state what are the important 
or essential elements of that machine. 
190 A. The spindles with their cutter heads, adjustable guide 
bar. It is a combination patent. To make the essential 
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elements there would be a combination of the two spindles, one 

working automatically and held in contact by a spring having a 
guide against the side of the box to regulate the depth of the cut, 
with its mechanism for driving. ‘That I should call the essential 
elements in the machine. When I speak of the spindles I include 
the standard or hangers that carry them. That is all shown here. 
The feed arrangement Is not shown. 

39 Q. State whether it has been part of your business as an ap- 
praiser and otherwise ne pass upon the question as to whether ma- 
chinery can be repaired or not. 

A. It has; a very important part. | 

40 Q. Is it your judgment that these Myers machines could be 
repaired, founded upon the rule or custom in that respect which 
obtain among those dealing in machinery, buying and selling, and 
which is usually accepted by them ? 

(Objected to as no such custom appears.) 


A. My experience comes in more practically from fires where we 
generally have two appraisers. My judgment is formed from the 
manner of appraising and from repairing, which I do very often 
myself. 

41 Q. About how long, in your judgment, would the Myers box- 
trimmer and nail feeding machines last when used for the purpose 
for which they were intended ? 

A. Parts of them would last a lifetime; parts of them with fair 
usage eight or ten years. Asa whole, eight or ten or twelve years, 
perhaps, with slight repairs. 

42 Q. About how long the nail feeding machine? 

A. I was calling them about the same. Some parts would give 
out much before others. 

43 Q. Take the Myers box-trimming machine and assume that 
there were saved from the fire the adjustable and self-adjusting cut- 

ter heads, with their washer or gauge; the adjustable and self- 
191 adjusting hangers or arms; the two steel spindles and two 

spindle pulleys and steps and two shaft boxes, and assume 
that these were all used in repairing or refitting the machine, ex- 
cept the steel spindles, the washer or.gauge, and except that Tidey’s 
cutter-head was substituted in place of those that were saved, and 
assume also that the following were put in new: six common iron 
pulleys with two shafts and two supports, a wooden frame or table, 
and two spindles, with the gaugé and two side bars; was that ma- 
chine, in your opinion, repaired or made new‘ 

A. Of course, I should sey it was repaired; as an appraiser that 
is My opinion, and I should demand salvage for it if | was apprais- 
ing a loss on that ground. 

44 Q. Assume in regard to nine of Myers’ nail feeding machines 
that the following were saved from a fire: all the toothed traction 
pulleys and shafts, all the supporting pulleys and their shafts, and 
all the supports for the pulleys; about one-half of all the ratchets 
and pawls, and about one-third of the nail receivers or conveyers, 
and all the connecting rods and part of the supports for attaching 
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the feeder to the nailing machines, and assume that all these parts 
or portions were used again; were these machines, in your opinion, 
repaired or made new ? 

A. Repaired. 

45 Q. Would it make any difference, in your opinion, that the 
box-trimmer subsequently had a chute or guard made new and at- 
tached, as tothe machine being repaired ? 

A. Together with an endless belt there is a feeding mechanism. 
If it is just the chute I should say it would make no difference as to » 
its being repaired,and with the belt I should still call it a repaired 
machine.. 


Cross-examination by Mr. KInGsLey: 


- 192 46 X Q. Will you state if the fire that occurred at Smith’s 


factory in 1881 was very destructive in its character? 

A. It was. 

47 X Q. Did you understand that the shop contained considerable 
pine lumber and boxes at the time ? 

A. I don’t remember about that. 

48 X Q. Were some portions of the machinery melted by the 
heat? 

A. They were. 

49 X Q. In such a fire how would the heat affect the different 
kinds of machinery ? 


(Objected to as irrelevant and incompetent.) 


And how did this fire affect them ? 

A. The fire was more intense in some places than others; had it 
been all alike the whole of them would have been destroyed. There 
were some heavy machines destroyed and some light ones, showing 
that the heat was more intense in some places than in others. 

50 X Q. What heavy machinery was entirely destroyed ? 

A. Planing machine, a face plate with cutters. I don’t know 
what they called it. These were heavy machines, and there were 
several of that kind in the south end of the building entirely de- 
stroyed, except for old iron. I saw the machines. 

51 X Q. Could you say whether there were any other nail-feeders 
besides the Myers? 

A. No. 

52 X Q. Could you say whether there was any other box-trimmer 
but the one? 

A. I think not. 

53 X Q. Had these machines entirely passed out of your recollec- 
tion until of late? 

A. They had. 

54 X Q. Who did you talk with about them? 

A. Mr. Joslyn 

55 X Q. What did he say to you? 


(Objected to as before.) 
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193 A. He asked me if I remembered the machines on which I 
demanded salvage, which was in a building about a block 
from the Smith’s factory. 

66 X Q. What did you say? 

A. I told him I did; that was atl I needed to make me remem- 
ber them; the machinery on which I demanded some allowance. 

57 X Q. What amount of machinery in Smith’s shop was left or 
adjudged to be old iron, as near as you can recollect ? 

A. On the amount of $30,000 worth there was $26,000 or $27,000 
which we adjudged old iron. 

58 X Q. Do you remember that it was estimated to be about 70 
tons of old iron? 

A. No, I do not. 

59 X Q. Was all this machinery in Smith’s shop its cost price and 
its supposed value with the loss consequent on the fire presented to 
you in writing on the part of Mr. Smith or his agent, Mr. Joslyn, 
for adjustment of losses by the insurance company ; and was such 
paper used in adjusting of said losses between the companies and 
Mr. Smith ? | 

A. There wasa schedule given us of the machinery, with its value, 
without a price put as to its damage, which we used. 

60 X Q. Do you know where that paper is? 

A. No, I do not. 

61 X Q. State’what you know about it. 

A. The usual custom is to leave it with the insurance company 
on file. 


(Objected to.) 


I have tried to find it, and have not succeeded so far. 

62 X Q. Do you remember and can you state substantially what 
that paper embraced ? 

A. The machinery, tools, and fixtures, and gave his valuation of 
them before the fire. The loss we were to pyt down. 

63 X Q. Do you remember how much he represented the ma- 
chinery was worth? 

A. I don’t remember. 

64 X Q. Was it over $40,000 ? 

194 A. I hardly think so. 

(Paper shown.) ; 


65 X Q. See if those items refresh your recollection. 

A. There is nothing there to remind me. 

56 X Q. Do not the insurance companies keep their schedules of 
losses ? 

A. I think they do—on file. There is one thing I don’t remem- 
ber about this one, whether it was carried out in detail; that there 
was a schedule, with the price put down, I know. It is possible I 
may have that paper myself; it is not my custom to keep it. 

67 X Q. Do you remember what the compromise was ? 

A. No; only it was in general about $28,000 we were to pay ; 
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68 X Q. What do you mean by salvage? 

A. Salvage is anything left after the whole loss is paid from the 
amount of insurance; if there is $40,000 insurance and the loss is 
$38,000 the $2,000 left we call salvage; it goes to the insurance Co. ; 
they have so much less to pay. 

69 X Q. You allowed Mr. Smith, then, about $28,000 for loss? 

A. Somewhere in that ne i¢hborhood. 

70 X Q. And all the old iron ? 

A. It belonged to him ; all the machinery. 

71 X Q. And the machinery was part of the compromise ? 

A. Exactly. Mr. Joslyn and I couldn’t quite agree on the loss; 
that necessitated a compromise; I think the deduction was about 
$3,000. 


(Paper a cy 


*) 
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It was $3,340 on the machinery item alone. 

I2X Q. The \ raluation of the old iron came out of that amount, 
whatever that was worth; then he could not have lost $3,000 ? 

A. Yes; bv less what the old iron brought. 

73 X Q. What was the old iron worth? 
195 A. I can’t remember; | think old iron was worth then 
about $15 a ton on the ground. 

74 XQ. Then, if there was as much as seventy tons of old iron, 
that should be deducted from the $3,000'to get the exact loss by 
Mr. Smith ? 

A. Yes: it would be $1,050. 

75 X Q. And the balance of that loss or salvage—on what ma- 
chinery was that to be adjusted, if you can tell? 

A. On this machinery in the shed—the whole of it. 

76 X Q. What was in the shed? 

A. I have stated as near as | could. 


(( bjected to as already answered.) 


A. There was a blower, some shafting, pulleys, and hangers, these 
nailing machines—there was quite a pile of them, but I don’t re- 
member the number; I don’t remember but one dressing machine; 
there was other machinery, but | can’t get at it now. 

77 X Q. What proportion of that machinery was the Myers ma- 
chinery to the other in the shed ? 

A. I can’t tell; I don’t remember the other machines; the Myers 
machines took a very large bulk of the room. 

78 X Q. How did you know it was Myers’ machinery ? 

They claimed it, and I recognized it from having seen it in 
the other factories. 

79 X Q. Can you tell any portions of the machinery saved that 
constituted the other machines than the Myers that were in the 
shed ? 

A. I can, some things. 

80 X Q. State what. 

A. There was a blower there—I think two of them; I claimed 
certain portions of them could be repaired; there was shafting, 
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pulleys, a number of braces and hangers; there was another ma- 
chine, but I can’t tell what it was; I think it was a planer; that is 
about all [ remember. 

81 X Q.. Do you remember that there were nailing ma- 

chines ? 
196 A. I think there were; cannot state the number. 
82 X Q. Can you state the condition of the several parts 
of the machines you do recollect ? 

A. Yes; only generally. 

83 X Q. Do you remember one class of machines as distinctly as 
others ? 

A. One thing makes me remember the Myers machinery a little 
better than others—it was the larger price charged for them, and 
that led to that question of the patent; they were not the only ma- 
chines that I claimed salvage on. 

84 X Q. Can you state any further as to what was in that shed ? 

A. No; unless I can find that schedule and it has them on it. 

85 X Q. Did you know the price of the Myers machines ? 

A. Only from what they put down; I thought it was a very high 
price. . 

86 X Q. Suppose Mr. Myers’ machinery cost Smith $1,200, what 
proportion should be charged to Mr. Smith as salvage allowed in 
the adjustment—as near as you can tell ? 

A. I should want to know what he paid for the royalty to an- 
swer that. 

87 X Q. Assuming the old iron was worth $1,000, didn’t Mr. 
Smith receive $29,000 with his insurance ? 

A. Yes: about. 

88 X Q. That would leave his loss $2,340 ? 

A. Yes; about. 

89 X Q. Then, if Myers machinery cost $1,200, what would be 
the salvage to be allowed on that basis ? 

A. I couldn’t answer that question. 

90 X Q. Suppose Mr. Myers’ machinery cost $1,200, what propor- 
tion would that bear to $51,540, the amount he was insured for, 
and what salvage should be allowed on the Myers machinery on 
that basis? 


(Objected to as incompetent and immaterial.) 


197 A. The difficulty is I could not separate what is allowed 

on the Myers machinery from the other; I could not pro- 
portion the loss on the Myers machinery; I compute the proportion 
of $1,200 to $31,540 at about 2} per cent. 

91 X Q. Do you remember how mucli of the machinery in that 
shed was said to have been patented ? 

A. It was not all patented, but the greater part of what we allowed 
was on the nailers and dressers. ‘The saivage was on all the ma- 
chinery in the shed and the iron; it was not all brought to the shed. 

92 X Q. Could all the machinery in the shed have been repaired ? 

A. Not all; they saved some things that I didn’t consider could 
be repaired. 
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93 X Q. Could you say positively from your recollection of the 
several parts of the nail-feeders and nailers that they, could be 
repaired or not? 

A. I can only answer that these things could be used in repairing 
the machines ; those parts that | remember. 

94 X Q. Could you say positively that they could all be used ? 

A. No: I could-not. 

95 X Q. Your recollection of the details does not enable you to 
say ? 

A. No. 

96 X Q. Would that be your answer as to the Myers box-trim- 
mer ? 

A. I would answer the same way, that there were parts that could 
be used. 

97 X Q. You didn’t see all the parts ? 

A. I don’t remember that I did. 

98 X Q. Can you say that all the parts you did see could be used? 

A. I say they could not all be used in repairing. I remember the 
springs, guide board, wooden table; | saw that was gone; without 
seeing it I could see that couldn’t be used; that is about all I re- 
member. 


(PI'ff’s model C shown.) 


198 99 X Q. Do you recollect seeing all the parts that constitute 
this model ? 

A. No. 

100 X Q. State what parts you think you didn’t see at the shed 
after the fire. 

A. The endless belt, the wooden table, the driving belts—all the 
wooden parts and the belts. 

101 X Q. What parts did you see that couldn’t be used in repair- 
ing ? 

A. The springs, the pressure bars, the guides, and some of the 
pulleys; can’t say how many—that is all Ll can say. I don’t know 
they could be used ? 

102 X Q. Why couldn’t they be used ? 

A. The temper was out of the springs; the guides were broken ; 
the belts and wooden parts were burned up. 

103 X Q. Could the hanger have been used ? 

A. I think it could ; not without repair. 

104 X Q. What repairs did it need? 

A. New babbitting. 

105 X Q. Could the parts, as you saw them, have been put together 
simply by repairs, without supplying many new parts in the ma- 
chines, so it would work and trim boxes as before it was injured ? 

A. It would have a number of new parts. 

106 X Q. Look at these exhibits with tags and state what parts 
you saw. 

A. I saw them all. 

107 X Q. Do those comprise all you did see of the box-trimmer? 

A. Not all; there were spindles and cutter heads, two, and two 
shafts and some pulleys. 
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108 X Q. Which ones were so badly damaged that they could not 
be used ? 

A. I should not have used the pulleys; that is about all I should 
not have used, of what I have named, if I was going to repair it ; 
all these pieces from | to 6 could have been used. 

109 X Q. What else could have been used besides those six, in 
your opinion ? 

A. I have just answered that. 
199 1093 X Q. Would you have used the cutter head ? 
A. I think I should; they were somewhat worn. 

110 X Q. Were they not warped or twisted ? 

A. Not worse than I have seen repaired, as I remember. 

111 X Q. Your recollection is not positive or distinct about it as 
to its condition, is it? 

A. No, sir; not very. 

112 X Q. Then you couldn’t say positively, from your recollection, 
whether it was in a condition to be used again or not? 

A. My best recollection is that it could, but [ am not positive. 

113 X Q. Look at plaintiff's letters patent 201,822, Ex. B, and 
look at the eighth claim in the patent and state what pieces from 
1 to 6 representing the Myers box-trimmer yon find in that claim, 
if any. 

A. I find a self-adjusting cutter, an adjustable cutter, and driving 
mechanism; that is all in that claim. 

114 X Q. What driving mechanism is comprised in any of these 
pieces, from 1 to 6? 

A. I find the two pulleys that go on the spindles; two boxes that 
hold the shaft. 

115 X Q. Is that all the driving mechanism in that machinery ? 

A. No, sIr. 

116 X Q. What else comprises the driving mechanism ? 

A. Shafts and pulleys, two or three shafts; three shafts and six 
pulleys and the belts that drive them. 

117 X Q. State what parts of the eighth claim in the Myers pat- 
ent are embraced which you do not find in Plaintiff's Ex’s from 1 
to 6. 

A. Supporting frame or table, chute and guards and carrier; I 
find the adjustable stand; I do not find an adjustable bar mentioned 
in the eighth claim. 

118 X Q. Does not the eighth claim include a self-adjusting cut- 

ter? : 
200 A. It does; I find an adjustable cutter, which is only ad- 
justable by being on the spindle which is in the adjustable 
hanger, and the cutter itself is not in the pieces from 1 to 6. 

119 X Q. Do you find in the eighth claim of that patent the term 
hanger? 

A. I do not. 

120 X Q. Does the eighth claim embrace hanger? 

A. In my opinion it does. 

121 X Q. In what way is it connected with the eighth claim ? 

A. It is adjustable and carries the cutters. 
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122 X Q. Ina patented machine like this of Myers embracing 
the eighth claim are not all the parts constituting that combination 
equally essential to the invention, as you understand it ? 

A. Not equally essential; they are all essential, but not equally 
essential. 

123 X Q. All would have to be embraced in order to constitute 
the invention in making the Myers machines ? 

(Objected to, first, as leading ; second, assumes facts not proven.) 


A. It would. 

124 X Q. Assume that in refitting the Myers box-trimmer after the 
fire there was used a couple of the shaft supports or boxes and every 
other part was supplied with new parts and assembled, would you 
call that repairing or rebuilding the Myers machine, as sold to de- 
fendant Smith ? 


(Objected to as incompetent and speculative.) 


A. I should call it building a new machine and putting some re- 
paired parts to it. 

125 X Q. Assume that the two shaft supports or boxes as weil as 
the self-adjusting and adjustable cutters, both of which had to be 
made adjusting and self-adjusting by supplying new parts to them 

in order that they should work, and all the other parts were 
201 made new and no part was mended or patched on the Myers 

box-trimmer and they were assembled, would that machine 
purchased by Smith from Myers after these repairs be the identical 
machine so sold or not? 

(Objected to as incompetent, irrelevant, and immaterial.) 


A. I don’t know how to answer that question; it is speculative; 
it would only be a part of the machine; it is a small part in the bulk, 
but quite an essential part, however. 

126 X Q. Assuming the preceding question, would you call the 
machine so refitted a repaired‘machine or not? 

(Same objection, and also as being speculative, not founded on facts 
proven in the case.) 

A. I couldn’t call it a new machine. I don’t know how you would 
put it. I don’t claim to be an expert on such a point as that. 

127 X Q. Couldn't the pieces from one to six, representing the box- 
trimmer after the fire, together with what you say you saw, comprise 
all the essential parts of the box-trimmer? 

A. Not all. 

128 X Q. Look at claim Ist in Ex. B. What do you find com- 
prised under that claim? 

(Objected to; patent speaks for itself.) 

A. Self-adjusting cutter having a gauge to bear against the work. 

129 X Q. Do you find in the pieces from one to six the parts that 


constitute that claim? 
A. I find the self-adjusting hangers which carry the cutters and 
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which I consider meant by the self-adjusting cutter I find in this first 
claim; the self-adjusting gauge I do not find in pieces one to six. 

130 X Q. Do you find a self-adjusting cutter in pieces | to 6, so 
denominated in the patent, having a gauge to bear against the work? 

A. I find part of it and part of it | don’t find. I don’t find the 
gauge to bear against the work. 

131 X Q. Atid supposing that that gauge was made new 
202 ~=under that claim, would not that be making one-half of Myers’ 
invention under that claim? 

It would be one part of this claim. 

132 X Q. How many mechanical parts under that first claim ? 

A. There is a cutter and an adjusting cutter and a gauge. An 
adjusting cutter and gauge comprise the first claim in Myers’ patent, 
and I regard both parts as essential to that claim. 

133 X Q. In constructing the machine, if one of these parts were 
left out it would be a different machine than if it comprised both, 
wouldn't it? 

A. It would. 

134 X Q. Is not that true of all the claims? 

A. That is true of all the claims I have read, and I have read 
them all. 

1385 X Q. What is making a machine? 

A. Taking material and manipulating it and putting it together. 

136 X Q. When do you call a machine new or old? 

[ call a machine new when it is first built of new material. I 
would call the same machine old, whether it had been used or not, 
when it had been built ten years. I would call it old if it were a 
machine that wore out very fast, like some machines, if it had been 
= six months; it might not be old in age. 

137 X Q. What is a reconstructed machine ? 

A. I should call a reconstructed machine if I should take a ma- 
chine to pieces and alter it in some essential features in putting it 
together again. 

138 X Q. What do you call a repaired machine, and in what does 
it difier from a reconstructed machine, and where do you draw the 
we of distinction? 

[ should call a repaired machine one in.which I may have 
ad ied some new parts, refitted old parts without any great change 
from the original plan. The only difference I would make 

would be in some changes of plan, and that is more in the 
203 technical understanding of it than it is in the reality. 


Adjourned to May 25th, 1883, at 2 p. m. ; 
May 257, 18838. 


Hearing resumed. 
Same appearances. 


Cross-examination of JoHn H. DARLINGTON resumed by Mr. 
KINGSLEY: 


139 X Q. Do you now, on reflection, make any difference between 


the repairing and reconstructing a machine ? 


|} 
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A. I think my former answer is as near as I could get at it. 

140 X Q. Assume that the Myers box-trimmer was so injured by 
the fire that it was necessary to supply it with one-half of the essen- 
tial parts, as claimed in the letters patent, and the same were not 
mended or patched in any part, and the parts injured or destroyed 
were supplied by entire new parts, would you call that the identi- 
cal machine that existed before the fire ? 


(Objected to as incompetent and immaterial and entirely specu- 
lative.) 


A. I should call it the same machine with new parts added. I 
should call it repaired or reconstructed. 

141 X Q. Add to question 140 “and the said parts were assem- 
bled together,” would that make any difference? 

A. I supposed that you so meant it. 

142 X Q. Assume that a second fire should occur in Smith’s shop 
and this same trimmer should be injured thereby, and all the old 
parts remaining were injured or destroyed, the same were not 
mended or patched, but the machine was made or put into working 

order by supplying old parts with entire new parts, would 
204  ~=that still remain,in your opinion, the identical machine sold 
by Myers to Smith or would you call it a repaired machine? 


(Objected to as before.) 


A. I should call it the same machine. 

143 X Q. And the identical machine that Myers sold Smith ? 

A. I should call it the same machine, though every part had 
been changed and made new in the way you put it there—not all 
at one time. 

144 X Q. Has not the machine so sold by Myers to Smith been 
made on the two different occasions-entirely new or supplied with 
new parts, and would there be any difference if all the parts had 
been supplied at once instead of on two different occasions ? 

A. To the first I should answer, yes; to the second I should an- 
swer, there would. 

145 X Q. What is the reason for the difference ? 

A. Because the parts had been used together or assembled to- 
gether before being destroyed or injured or changed, which being 
assembled made them one machine. 

146 X Q. On the last occasion the new parts supplied were not 
assembled with any of the old parts of the original machine, but 
with the new parts of what you call the repaired machine, and how 
‘an you, then, say that it is the identical machine after the second 
occasion which Mvers sold Smith ? 

A. By being assembled together made them part and purcel of 
one another. 

147 X Q. There were no old parts on the 2d occasion, they hav- 
ing been destroyed; was it not, then, an assembling of new parts 
constituting the entire machine? 


(Same objection.) 
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A. The assembling of the new parts with the old parts made 
them a part of that machine, and they being part of the old ma- 
chine, then, and assembled with new parts again, made these new 
parts a part of that machine. 

148 X Q. By the preceding question and the assumption 
there made in reference to repairing of machines, has not the 
Myers machine been rebuilt or constructed on the first occasion 
with one half of new parts and on the second occasion with the other 
half new parts ? 


90D 


(Same objection.) 


A. They are all new parts from the original machine. 

149 X Q. What do you mean—that they were separate and dis- 
tinct from the original machine ? 

A. From the first machine sold by Myers to Smith. 

189 X QQ. Do you mean that these are parts of the same machine 
sold by Myers to Smith, or a separate and distinct one from that 
machine ? 

(Same objection.) 


A. I say they are all new parts—that is all [ can say. 

151 X Q. Assume that all the parts of the original machine were 
more or less injured by wear and the fire upon the first and second 
occasion in which they were repaired, as assumed in the previous 
questions, and those parts were taken by Smith to Smith & Doig, 
and they were refitted and assembled again, would not that be the 
original machine sold by Myers to Smith, in your opinion ? 

(Same objection.) 


A. i would. 

152 X Q. No parts being lost or made new? 

A. It would be the original machine. 

153 X Q. Assume that one-third of the original machine, of the 
essential parts, was destroyed and made new, would not that be 
making the original machine to that extent entire ly new, where no 
= were mended or patched in the neg ? 

[It would be making those new parts; for those parts it would 
hee new. 

154 X Q. What parts of the box-trimmer of Mr. Myers would be 

necessary to embrace in a repaired machine, in repairing, to 
206 preserve it as the ‘ide sntical machine so sold by Myers to Smith, 
In your opinion ? 

A. There is no particular part, provided they had been asse mb led 
and used. 

15d X Q. Assume, then, that after this fire in Smith’s shop that 
one-half of the essential parts in Myers’ invention are utterly de- 
stroyed in this fire and the other half preserved and used in rebuild- 


ing another machine, would you call that repairing the original 
machine ? 


A. I would call it the same machine repaired. 
156 X Q. Assume that on this occasion of the fire that one-half of 
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the essential parts were left out and sold as old iron, and it was found 
by the purchaser that with a little refitting these parts so disused 
and sold could be replaced in another machine, would that not be 
the original machine repaired, just as much as the one rebuilt by 
Smith from the uninjured parts of the original machine by the sup- 
plying necessary new parts? 

(Same objection.) 


A. There cannot be two original machines. I consider that the 
one that had uninjured parts and new ones added | should call the 
original machine, because it belonged to Smith. 

157 Q. | now assume that Smith keeps this half of the injured 
parts and refits them himself without mending or patching any of 
them and supplies the other half entirely new ; is that not the orig- 
inal machine sold by Myers to Smith just as much as the machine 
that he rebuilt from the uninjured parts with other new parts added 
thereto? 

A. If he only built one machine I should say it was. 

158 X Q. Why had he a right to build a machine from the unin- 
jured parts any more than he had a right to construct or build an- 
other from the injured parts, as assumed in the previous question ? 


(Same objection.) 


207 A. I don’t understand that I have said so; I say that he 
has a right to build from either if he makes but one. 

159 X Q. Look at claim 8, in Myers’ patent No. 21822, Ex. B, and 
look at the several pieces, Ex. Tags 1 to 6, and state what pieces you 
find. 

A. Two shaft boxes, two spindle pulleys, and stands or hangers. 

160 X Q. Which of those pieces, from 1 to 6, if any, do you find 
embraced in name in this Sth claim of the patent ? 

A. I find part of the driving mechanism, the pulleys that drive 
the spindles, the bearings that hold the shafts or spindles, the bear- 
ings that hold the adjustable spindles that carry the cutters ; I only 
find named part of the driving mechanism, and I can’t separate the 
adjustable cutter from the parts it runs in—the hanger that carries 
it is here. 

161 X Q. Is the hanger the adjustable cutter ? 

A. It carries it. 

162 X Q. Is the hanger named in the 8th claim ? 

A. The adjustable cutter is named, and I consider this part of it ; 
the bearings, too, are part of the driving mechanism; the pulleys, 
too, are part of the driving mechanism. 

163 X Q. Assume that these pieces with a bed plate to the hanger 
were used in repairing the Myers box-trimmer by the defendant, 
would vou call that machine after these parts were used as you 
have explained the same machine that Myers sold Smith ? 


(Same objection.) 


A. A part of it—part of the same machine. 
164 X Q. What part? 
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A. The adjustable hanger and the bed plate. 

165 X Q. And the rest ? 

A. If they used nothing else coming out of the machine I should 
say they were new parts. 

166 X Q. Look at the first claim of the patent and see if these 
parts from 1 to 6 are comprised in that claim or covered by that 
claim mechanically. 


(Same objection.) 


208 A. I find nothing but the stand that carries the cutters ; 
I can’t separate them; I do not find any guide or gauge. 

167 X (. Assume, then, that those parts were destroyed, and 
only the one yo find here was used in repairing by the defendants, 
would not that be making Myers’ invention by supplying those 
parts under that claim, mechanically speaking ? 


(Sarmne objection.) 


A. It would be adding a gauge which is not shown here. 

168 X Q. And is not the gauge necessary to the first claim of the 
patent ? 

A. It is necessary to the combination in that claim. 

169 X Q. Was it not represented to you at the time of the adjust- 
ment that the carriers attached to this trimmer connecting it with 
the nailer were lengthy, and did they not have long chains for the 
purpose of carrying the boxes to and from the trimmer, as you were 
advised ? 

A. I don’t remember about that. 

170 X Q. Do you not remember that something was said about 
the length of carriers and their expense in reference to the salvage ? 

A. No, I do not. 

171 X Q. Have you found the schedule spoken of ? 

A. I have looked for it and do not find it; found a good many, 
but not that. 

172 X Q. Do you remember if you had one as well as Mr. Jos- 
lyn? 

A. I think he had one; it is not in my possession now; I am sure 
of that. 

175 X Q. Your recollection as to the nine feeding machines and 
the condition of their parts, as well as the nailers, is not very dis- 
tinct ? 

A. Not very. 

174 X Q. Could you tell, from recollection of over two years, how 
far the feeders and the nailer were injured ? 

A. No, I could not. 
209 175 X Q. Assume that the Mvers nail-feeders were so in- 
jured by that fire that the bed plates or main frames, two- 
thirds of the receivers or conveyers, four boxes, seven pairs of legs 
or supports for attaching the feeder to the nailing machine, four of 
the nailing receptacles, all the conduits, and many of the rivets were 
destroyed and made entirely new in the refitting of said feeders, 
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would that, in your opinion, be repairing the machine or recon- 
structing it? Add that none of the parts were mended or patched? 


(Same objections, and also as mentioning parts not claimed in 
patent, Ex. A.) 


A. I should say it was repairing it. 

176 X Q. Look at the first claim in the patent, Ex. A, and state 
whether the parts destroyed as above are embraced in that claim, 
in your judgment. 


(Same objection.) 


A. Some of the conveyers; some of the sockets or bars provided 
with holes; that is all that I see that you mentioned. 

177 X Q. Suppose two-thirds of this entire endless chain, the con- 
veyers, and cross-bars was entirely destroyed by this fire and one- 
third used in repairing or refitting the machine, would you call that 
rebuilding the endless chain or simply repairing it, the bed plate 
and cross-bars being destroyed ? 

A. The conveyers and cross-bars ; I should eall it repairing. 

178 X Q. Would you call that endless conveyer the same thing 
after the bed plates, the transverse bars, many of the rivets, and 
two-thirds of the sockets had been made new the same endless chain 
us — it was Injured—same identical chain ? 

[ should call it the same repaired. 

"9 X Q. Assume that two-thirds of the endless chain h: id been 
seamen and broken up and made entirely new to that extent, 
would it not be, two-thirds of it, a new chain? 

A. It would. | 
210 180 X Q. And if by a second fire the other one-third had 
become utterly destroyed and supplied by new parts would 
it not then be rebuilt of entire new parts ? 

A. I’should answer that just as I did the other question as to the 
trimming machine; it would be new parts till it was joined with 
the old in the first instance; then it would become part of the old 
chain. 

181 X Q. What would you call the making of this chain, in the 
first place ? 

A. Making an endless conveyer or chain. 

182 X Q. What does the making of this machine mean; what do 
yuu regard as the making a feeder of Mr. Myers? 

| should go back to the claim. 
183 X Q. What is the making of a machine mechanically ? 


(Objected to as already answered, and incompetent.) 


A. Making the parts and assembling them together. 

184 X Q. If two-thirds of a Myers feeder and endless chain were 
made new, embracing bed plate, receivers, and conveyers and cross- 
bars and rivets, would not that, to that extent, be making separate 
parts and assembling them together? 

A. If it was put with other parts to make it a whole it would. 
185 X Q. Assume that in refitting the Myers box-trimmer there 
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was used a couple of shaft supports or boxes and that every other | 
part was supplied new, would that be repairing a Myers box-trim- 
mer? 

A. I should call that, making a new machine and adding some 
old parts. 

186 X Q. How many old parts may be added in the Mvers 
trimmer or nail-feeder to thus make a new machine in repair- 


: ing ? 
oni ; , Ce - 
211 A. There might be a number of the non-essential parts, . 
and still call it a new machine with old parts added. ‘| 


187 X Q. What do you call the essential parts of the Myers nail- 
feeder under his patent as embraced in Ex. A? 

A. The endless conveyer and the nail-driving mechanism with 
the pulleys and the feeder; I don’t see that under that name. I 
should say in combination with the feeder or receptacle. 

188 X Q. Do you find that Complainant’s Ex. Feeder is built in 
accordance with the patent ? 

A. I should think it was. 

Redirect by Mr. Cu1Lps: 

189 Re-D. Q. You say, after expiration of two years, your mem- 
ory is not very distinct as to the parts or portions of the machines 
that were saved from the fire. Did you or not critically examine 
these machines in controversy after the fire and decide that, in your 
opinion, these machines could then be repaired ? 


(Objected to as immaterial and incompetent.) 


A. I did. 

190 Re-D. Q. You say you cannot specify the exact amount that 
was allowed on each of these machines at that time on the ground 
that they could be repaired. Was a certain sum of some amount 
which, in the opinion of yourself and Mr. Joslyn, was proper for 
that purpose allowed to the defendant for the purpose of repairing 
the machines in suit ? 

(Objected to as immaterial and incompetent and not binding on 
complainant in this action.) 

A. There was a certain amount allowed to the insurance company 
for what was left of these nailing and trimming machines; it was 
for repairing the machines. 


‘t 


(Motion to strike out answer.) 


212 191 Re-D. Q. You are positive, then, that they were not 
reckoned as a total loss? 
A. I am positive. 
192 Re-D. Q. Did not Mr. Smith claim that the value of the ma- 
chines on hand at the time of the fire was greater than the amount 
of the insurance ? 


(Objected to as before.) 


A. He did. 


¢ 
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193 Re-D. Q. How much greater ? 

A. Several thousand dollars; I don’t remember the amount; I 
know it was considerably more, but I can’t state the amount. 

194 Re-D. Q. Did you and Mr. Joslyn consider that the ma- 
chinery was worth in the aggregate more than the face of the 
policies? 

A. I suppose we did; I don’t know now. 

195 Re-D. Q. If Mr. Smith’s insurance was for less than the ac- 
tual value of his machinery was not his loss in fact greater than 
the amount he received ? 

A. We gave him this old: machinery and the machinery that 
could be repaired, together with the old iron; we gave him these 
and $28,000, which we thought covered his loss on the machinery 
up to the amount of his policies—$31,340. 

196 Re-D. Q. If his machinery was actually worth more—several 
thousand dollars more—than the amount he was insured for, then 
he also lost that in addition ? 

A. Certainly. 

197 Re-D. Q. Is it not a necessity of any wood-working machine 
that it should have a supporting frame ? 

A. That isa pretty broad question. All wood-working machinery 
driven by power has to have some supporting frame. 

198 Re-D. Q. Is there any novelty in the supporting frame of 
Myers’ box-trimmer, Ex. B? 

A. No. 

199 Re-D. Q. Has not such a table been used in wood- 
213 cutting machines when the work is to be fed forward to the 
operating tools from time immemorial ? 

A. Similar tables have been used to my knowledge thirty-five 
years. 

200 Re-D. Q. Is there any novelty in the driving mechanisin of 
Myers’ trimmer ? 

A. There is nothing new but what I have seen. 

201 Re-D. Q. Is it not essentially such as has been used from time 
immemorial in a large variety of machines, and such as any me- 
chanic might select for any machine? 

A. It is a very old and common device. 

202 Re-D. Q. Is or not the same true as to the driving mechanism 
of the nail-feeders ? 


(Objected to as not called out in rebuttal, and incompetent and 
improper.) 

A. There is one feature in that that is not very common, the 
toothed wheels; all the rest is common enough. 


(Motion to strike out answer.) 


Recross by Mr. K1nas.ey: 


203 X Q. Is it not true that nearly all machinery and their parts 
have been used in some form, more or less, for a long time ? 

A. It is true. 
19—323 


x 
* r : 
@ 

- 

4 
* 
a 
Ld 
td 
‘sh 
ee 
HS 


146 FREDERICK MYERS YS. EDWARD C. SMITH. 


204 X Q. Is it not also true that most invention nowadays con- 
sists in making some new device and arranging old parts into some 
new form ? 

A. New combinations. 

205 X Q. And in the patents you have examined here, do they 
not embrace combinations ? 


(Objected to, as the patent speaks for itself.) 


A. Yes. 
JOHN H. DARLINGTON. 


Adjourned to Friday, June Ist, 1883, at 2 p. m. 


214 Marcu 26rn, 1883. 
Hearing resumed. 


Same appearances. 


Tuomas L. Smiru, being sworn as a witness on behalf of defend- 
ant, deposes and says: 


Examined by Mr. Curbs: 


1 Q. What is your age, residence, and occupation ? 

A. My age is 45; occupation, machinist ; residence, 108 South 5th 
street, W illis amsburg. 

2 Q.. Are you a practical machinist ; and, if so, how long have you 
been such ? 

A. Lam; and have been about 25 years. 

3 Q. Where do you transact your business and with whom—under 
what style? 

A. At 24 Franklin street, Greenpoint, with Wm.8. Doig, under 
the firm name of Smith & Doig; the firm has been doing business 
about three years. 

4 Q. What is the general character of your business? 

A. General machine work and repairing. 

5 Q. Do you know the defendant ? 

A. Ido; have known him some three or four years. 

6 Q. Were you employed by the defendant at any time to fix any 
machines for him which had been injured by the fire in his factory 
at Greenpoint; and, if so, when and what machines were they? 

A. I was employed by him to repair nine nail feeding machines 
and one box-trimmer; the work was commenced on May 15th, 1881, 
[ believe, on the nail-feeders, and completed, I think, September 
Sth; the trimmer was some time: later; was commenced in, May, 
1882, and finished May 29th. 

7 Q. When did Mr. Smith first speak to you in reference to re- 
pi re - these machines 
Immediate ‘ly after the fire. 
3 Q. Were you there at the time of the fire? 
A. I was not. 
215 9 Q. Afterwards? 
A. ‘Two or three days afterwards. 
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10 Q. How long after the fire was it that Mr. Smith spoke to you 
in reference to making repairs? 

A. It was on the day I visited the ruins with him. 

11 Q. What did he say to you in that regard ? 

A. He asked me if I thought the machines could be repaired 

12 Q. What answer did you make to him ? 

A. I told him that they could be. 

13 Q. Did you examine the ruins of the fire; and, if so. make 
any special examination of any of these machines in question or 
their condition at that time ? 

A. I just made a rough examination; was on the premises prob- 
ably an hour looking them over. 

14 Q. State whether Mr. Smith sent these machines to your shop 
subsequently for repairs and whether you did so repair them. 

A. He did, and I repaired them—our firm did. 

15 Q. State what portions or part of the box-trimming machines 
were saved from that fire and sent to you to be repaired; state the 
condition of that machine when it was sent to you for that purpose 
in detail. 

A. There was sent to me the adjustable hanger or arm and the 
self-adjusting hanger or arm, the two steel spindle steps, two iron 
spindle pulleys, an adjustable cutter head, and a self-adjustable cut- 
ter head, with a washer or gauge; there were two shaft supports or 
boxes and two steel spindles. I believe that is all. With the excep- 
tion of the steel spindles and the gauge for bearing against the work, 
the rest was in good condition. 

16 Q. State what portion, or if all you used in refitting this ma- 
chine, of the parts or portion you have enumerated as saved from 
the fire. 

(Objected to as leading, and that witness has not said that any 
parts were used ; withdrawn.) 


216 163 Q. State what parts you used in repairing the ma- 
chine. 

A. The adjustable hanger, the self-adjustable hanger, the two 
steel steps, two spindle pulleys, two shaft boxes. I think that is all. 

17 Q. Was the self-adjusting cutter head used ? 

(Objected to as leading and improper.) 

A. Neither of the cutter heads were used in repairing. 

18 Q. State what new parts you put in the machine. 

A. I put in a new table or frame of wood, six ordinary iron pul- 
leys, two wrought-iron shafts and supports, two steel spindles and 
one gauge, two adjustable guides of iron or side bars. 

19 Q. Did you make new any self-adjusting cutter having a gauge 
to bear against the work or any other cutter ? 

(Objected to as leading.) 

A. I did not. 

20 Q. Or any carrier? 

(Objected to.) 
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A. I did not. 

21 Q. Or any table having a chute or guards ? 

A. I did not. 

22 Q. While repairing this machine did you send to complain- 
ant to get any parts or portions, and did he have knowledge of the 
uses for which you bought them ? 

A. Not on the box-trimmer. 

25 e : As to the nail-feeders ? 

I sent to the plaintiff for some steel springs to be used on the 
"ae fe sold them to me, what he had on hand, and directed 
me where | could buy the steel. I suppose he must have known 
what they were for when he sent them to me all cut into shape. 

24 Q. State whether they were cut out in shape ready for use in 

these machines. 
217 A. They were roughly cut out into shape. We hada little 
fitting to do to adjust them to their place. 

25 Q. State what parts of the nail-feeders you received from the 
defendant which were saved from the fire. 

A. I received about one-third of the nail receptacles or conveyers, 
as they are called, all of the toothed traction wheels and their shafts, 
all the supporting pulleys and their supports and shafts, all of the 
connecting rods, about one-half of the ratchets and pawls; there 
were two pairs of the supporting brackets for attaching the feeders to 
the nailing machine; there were a couple of boxes for holding nails; 
[ believe that is all. 

26 Q. State what portion or parts of these vou used in repairing 
the machine. 

A. All the parts saved were used again. 

26} Q. Did you save and use the bed plate or platform ? 


(Objected to as leading.) 


A. I did not. 
27 Q. Did you make new any toothed traction pulleys ? 


(Objected to.) 


A. I did not. 

28 Q. Are Respondent’s Exhibits Nos. 1 and 2 the bills you ren- 
dered to the defendant for repairing these machines? 

A. I should have to see them. 


(Counsel for complainant objects to the exhibits being shown the 
witness, as he has testified from memory. Witness examines ex- 
hibits and further replies: They are.) 

29 Q. And were you paid the sums therein specified for doing 
that work ? 

A. I was. 

30 Q. Is there any portion of these bills as to labor or material 
which did not go into these machines as repaired by your firm? 

(Objected to as leading.) 


A. There is. 
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218 31 Q. State what and how much and how it came about. 

A. There isin the bill of castings; the castings were all 
made when it was decided upon by Mr. Smith to make some altera- 
tions; those castings were thrown away. I can’t tell the exact 
weight of them. It is considerable. 

32 Q. What was the change or alteration you speak of? 

A. The supports for attaching the feeders to the nailing machines 
were made higher. Mr. Smith wished to have ratchets and pawls 
put on both sides of the machine, but finally abandoned the idea, 
and those castings were thrown away and all charged to him. 

33 Q. Do you know about how long would one of these box-trim- 
mers last when used in a box factory like defendant’s in the usual 
way? 

(Objected to, as it does not appear witness is competent to give an 
opinion, and as leading.) 


A. Of course, there would have to be necessary repairs once in 
awhile; [ should say it would last 20 years. 


(Complainant’s counsel moves to strike out answer. Witness 


further answers: I do not know.) 


34 Q. Are you able to state as a machinist and from your knowl- 
edge of the machine called the box-trimmer and the uses to which 
it is put about how long such a machine would ordinarily last with 
fair usage ” 

(Objected to, as witness has already answered and that he is not 
competent to give an opinion.) 


A. Tam. With now and then some slight repairs it would prob- 
ably last 18 or 20 years. 

30 Q. In reference to the nail-feeders are you able to state? And, 
if so, please do so. 

A. My answer to that would be about the same as the other. 
919 36 Q. Were these machines repaired in your shop—34 
Franklin St.? 

A. They were. 

37 Q. Was the work done on them publicly and openly or in a 
private room or secret manner? 

A. Anybody who wished could enter my shop during business 
hours and see all being done there. 

38 Q. Was that true of the trimmers and nail-feeders during all 
the time they were being repaired ? 

A. It was. 

39 Q. Testimony has been given here to the general effect that 
you refused to repair these machines unless defendant would in- 
demnify you. What about that? 

A. When the nail-feeders were delivered to me to be repaired I 
said to Mr. Smith, “I believe Mr. Myers has a patent on those ma- 
chines.” He said,“ I know it, but I have a right to have them repaired 
and put in working order, and I will be responsible if anything 
may turn up,” or words to that effect. I did not question his state- 
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ment, but took it for granted that he had the right, and went on 
and did the work. When we had the box-trimmer about complete 
Mr. Lightowler visited my shop and saw the machine. He was 
accompanied by Mr. Leech. Mr. Lightowler made a proposal to 
me thatif I would assist him to make out a case against I. C. Smith 
he would guarantee not to prosecute Smith & Doig for doing this 
work. I then went to Mr. Smith and informed him,of what Mr. 
Lightowler had said. Mr. Smith told me that all I could do in the 
matter, if I should be called into court to testify, was to tell the 
exact facts in the case. He said that he had the right to have that 
machine repaired and would be responsible for any trouble that 
we might get into about it. The machine was then delivered to 
him and the bill rendered and paid. 

40 Q. Before commencing work on these machines did you or 
not express your opinion to him that they could be repaired ? 


220 (Objected to as already asked and immaterial.) 

A. I did. 

41 Q. After the machines were finished did you express the same 
opinion ? 
(Objected to as immaterial and incompetent.) 


42 (). I mean after the machines were finished was it your 


opinion,as expressed to Mr. Smith, that they had been repaired and 
not rebuilt ? 

(Objected to as immaterial and leading.) 

A. It was. 

43 Q. What is your opinion and belief now as to whether those 
machines or any of them were repaired, refitted for ‘use, built, or 
reconstructed ? 

A. I believe them to have been repaired. 

44 Q. Did the defendant, in speaking to you on the subject of re- 
pairs, state that he had been advised by machinists, experts, or other 
persons as to his right to repair the machines ? 

(Objected to as immaterial and leading.) 


A. He did. 
45 Q. What did he say ? 


(Objected to as incompetent, leading, and immaterial.) 


A. He told me that Mr. Reese, of the firm of Reese & Church, 
box-makers, who had been in the same predicament, had a lot of 
patented machines and had them repaired, and that he had a per- 
fect right to have them rebuilt or put in working order again.. | 
can’t remember the words used. 

(Counsel for complainant moves to strike out the answer.) 

(Defendant’s counsel consents.) 


46 Q. Do you know whether other mechanics expressed the 
opinion that these machines could be repaired ? 
A. I do. 
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47 Q. Was that a fact ? 
(Objected to as incompetent, leading, and immaterial.) 
221 A. Yes. 


Adjourned to March 30th, 11 a. m. 


APRIL 3p, 1883. 


Hearing resumed. 


mf Same appearances. 
Examination of T. L. Smira resumed by Mr. Cups: 
48 Q. State the general condition of the several machines after 
* the fire when they were received by you to be repaired. 
parts hanging together or disjointed and severed ” 

A. The nail-feeders were burned—some of the parts bent and de- 
stroyed—but all hanging together as a machine. The box-trim- 
mer—the parts were separated on account of the wooden table or 
frame having been burned away entirely. 

49 Q. In the trimmer were the parts mostly or not attached to 
this table or frame? 

A. Yes; the working parts were attached to the table or frame. 

50 Q. And what reason do you give for their being so detached ? 

A. From the table or frame having been destroyed by fire. 

51 Q. You have stated in answer to Q. 17 that neither of the cut- 
ter heads were used in repairing the box-trimmers, and you stated 
in answer to Q. 15 that you received them, and that they were saved 
from the fire. Why were they not used in repairing the machines ? 

A. Mr. Smith wished: to substitute another cutter head 
factured by Mr. Tidey; the others could have been used if he had 
wanted to. 

52 Q. Where are those cutter heads now ? 

A. They are now at my shop, at Greenpoint. 

53 Q. You have stated that you put in two new steel spindles in 

the box-trimmer. Were not the old ones saved from the fire: and, 
if so, why were they not used? 


(Objected to.) 


new ones. 
54 (). How much were they Injured t 
A. They were bent and somewhat worn. 


(Objected to as immaterial.) 


222 A. They were saved from the fire; they could have been 
used, but I thought it was cheaper for Mr. Smith to make 


55 Q. What other portions of the box-trimmer were worn in any 
respect so that you substituted new parts in their place on that 


ground t 
(Objected to as leading, incompetent, and immaterial.) 


A. The gauge for bearing against the work. 
56 Q. As to the nail-feeders ; how was it? 


: 
1% 
+ 
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_ There was nothing there worn so bad that I-had to throw it 

Vay. 

"Ba Q. Why did you put in six ordinary iron pulleys in the box- 
trimmer? 

A. Because those had been injured by the fire too bad to be used 
again; they were warped out of round. 

58 Q. Were the new ones you put in made by you, or did you get 
— elsewhere ? : 

They were made by A. & T. Brown, of New York. 

59 Q. Were they such pulleys as are usually kept on hand ready 
made by those dealing in that article ? 

A. They were. 

60 Q. Were the wrought-iron shafts and supports which you put 
in new the same? 

A. ‘They were. 

61 Q. Any other parts or portions which you put in new—were 
they ready made or kept on hand by dealers and machinists ? 

A. The rest of the parts I made. 

62 Q. State whether or not your firm was in the habit of doing 
repairs for E. C. Smith; and, if so, for how long. 


(Objected to as immaterial.) 


A. We had done repairs for him ever since we have beev in busi- 
hess. 


223 63 Q. What is this that I hold in my hand? 
(Model produced.) 


A. The model of the box trimming machine that was left at my 
shop, as repaired by us. 

69 Q. State fully. 

A. It is the model as it left our shop—as we delivered it to Mr. 
Smith. 

70 Q. Does it represent the machine as in use by Mr. Smith be- 
fore or at the time of the fire? 


(Objected to.) 


A. To the best of my belief it does. 
71 Q. Who made this model ? 
I did. 

72 Q. State whether it is correctly made and truly and accurately 

——- the machine as you have testified. 
It does. 

73 Q. Can you designate by color on that model what portions 
were iron or wood? If so, do so. 

A. The table or frame of black walnut represents the wooden part 
of the machine; the rest is iron and brass ; some steel, some Babbitt 
metal. 

74 Q. Portions of this model are of a red color; what do they 
represent ? 

A. Parts saved from the fire. 
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75 Q. Were any other portions saved from the fire than those col- 
ored in red ? 

A. I think the two supports to the shafts ought to have been 
painted red; they were saved ; the spindles were saved, but not used. 


(Model offered in evidence and marked Exhibit Model S.) 


Cross-examined by Mr. KINGSLEY: 


76 X Q. Were you aware that Mr. Myers had patents on all this 
machinery on which you made repairs for Mr. E. C. Smith at the 
time they were sent you ” 

A. I had never seen any of his patent papers. I had only heard 

so—that he had patents 
224 77 XQ. How long had you been superintendent or fore- 
man for Morgan & Co., who made both these machines for 
Mr. Myers? 


A. [ think I was employed about four years. 


(Objected to as already asked and answered, and incompetent and 
irrelevant 


78 X Q. During that time did you have charge of the building 
of the My: rs feeder and also the box-trimmer while thus employed 
by Morgan & Co.? 

A. 1 did 
¥ 79 X Q. Had you not had an acquaintance with Mr. Myers and 
also with Mr. Lightowler and other parties by whom you were ad- 


vised that those machines were patented by Mr. Myers during the 


time that vou Were so emy] 
A. have been s a mi bY DOLhH Lhose parties. 
80 A Q. And did you ! e or less have directions while so em- 
} . | atc ontwa bas " _ . thie mann . q buridy 
piove ain olive (Lire bOtis » Ill i as tO Lit Muwwner OL wWuUlis ire 
those machines? 
ee wr — , ho 4 - a* wee 
A, | pmrecved Loe Mehl TOW Liaey should do thelr work in building 
| these machines 
81 X Q. As foreman was iol your business to give directions to 
the men in building the machinery ? 
\. It was 
Sv X (J. Vid you see Lbs machinery that you repaired Ol retitted 
+ before it was delivered at your shop for the repairs that were made? 
A. I did. 
83 X Q. Where did you see it? 
7 : ” " | . ‘+ 4] = oo , 1 : 
— A. I saw it in the ruins of the burnt building 


84 X Q. Did you see all of it? 

A. I can’t say whether I did or not; I saw most of it. 

85 X Q. Who was with you when you saw it? 

A. Mr. m. C. Smith, the owner. 

86 X 2, Is that the only time you recollect that you saw it prior 
to its being delivered at your shop for repairs ? 

A. I visited the scene of the fire but once: was there half an hour 
or more. 
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225 87 X Q. Did your examination extend to tle whole ma- 
machinery in the ruins? 
A. It did not—to the box-nailing machines, nail-feeders, and 
printing machines; that is all I paid attention to at the time. 
88 X Q. Was your attention called to the planers, that you re- 
member ? 


A. It was not. ’ 
89 X Q. To the saws ? 
A. No. 


90 X Q. Did you see any of the planers? 

A. | saw them—some of them; made no examination what- 
ever. 

91 X Q. Do you know whether they were repaired and run again 
by Smith or not? 

A. I have no knowledge about it. 

92 X Q. What machinery besides the nail-feeders and box- 
trimmer did you repair for E. C. Smith after the fire—your firm ? 

A. We did some repairs on the printing machine. 

v3 X Q. Whose make was it? 


(Objected to.) 


A. It was made by R. Morgan & Co. for Mr. Myers. 
94 X Q. What repairs did you make to that ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. The repairs were very slight; only some parts that were worn 
rebabbitted the boxes; believe [ put a new pulley on—a new chain 
connecting the screws. 

95 X Q. Was any portion of the machine burned up ? 

There was not, unless the ink rollers, made of glue and mo- 
lasses; the machine was all metal. I don’t remember anything 
being lost about it. 
226 96 X Q. That is all the repairs you have named—all the 
machinery you repaired for Mr. Smith after that fire ? 
A. I repaired the nailers—nine of Swift’s box-nailers. 


(Objected to.) 


97 X Q. What was the condition of the nine nailers when de- 


livered at your shop? 
(Objected to as before.) 
A. Some of them were very littie damaged; some of them were 


considerably damaged. 
98 X Q. State in “what particulars. 


(Objected to as before.) 


A. They were damaged by being warped; some parts broken. | 
can’t remember now the details of each machine. 

99 X Q. Were there any portions so damaged as not to be used 
by you In repairing ? 


(Objected to.) 


4 


d 
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A. There were. 
100 X Q. To what extent? 


(¢ bjected to.) 


A. I couldn’t tell now; can give you the cost in dollars and 
cents. 
101 X Q. Give us that. 


(Objected to.) 


A. About $2,200 for nine machines E. C. Smith paid me. 

102 X Q. Do you remember the amount of material used and 
the work on the nine ? 
A. There was somewhere between $500 and $600 for material, | 
less; the balance for labor. 
103 X Q. You don’t embrace the nail-feeders—the Myers 
feeders ? 

A. No: I am talking about the Swift nailers. 

104 X Q. Are vou aware how much, if made new, those nine 
nailers would cost? 


cr 
pl 


(Same objection.) 
A. Did I say nine nailers? It should have been twelve— 
227 ~—stweilve nailers and nine feeders; I can’t say what the nailers 
cost that were made by Morgan & Co. 

105 X Q. Have you built the same machines for Swift” 

(Objected to.) 

A. I have. 

106 X Q. What did they cost ? 

(Objected to.) 

A. I have from $400 down to $300, depending on the size. 

107 X Q. What do vou get of Swift for the same size as these ? 

(( Ybjected LO.) 

A. About $340 apiece; that includes the feeder—the complete 
machine. 

108 X Q. How mucl: does the feeder cost ? 

(Objected to.) 

A. About $40 for that size machine. 

109 X Q. You say the nailers were broken some? 

A. There were frames crushed in some places; the most damage 
was from warping—twisted out of shape. 

110 X Q. Did you use those that were twisied out of shape in the 
repairs ? 

(Objected to.) 

A. Some of the parts were not warped so bad but what I could 
replace them and use them again; some parts | had to renew. 


LAN 
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111 X Q. How much material does it require to build one of 
these ? 
(Objected to.) 


A. Ishould think somewlheres about 1,200 or 1,800 pounds; don’t 
remember exactly. 


112 X Q. What does it cost a pound? 

(( bjected to. } 

A. Four cents a pound. It can be bought cheaper. 

113 X Q. What did you pay a pound for the material you used 
in these machines ? 

(( bjected to.) 


A. Three and a half cents a pound. 
228 114 X Q. Did you pay the same for that used in repairing 
the Myers machines? 

(4 Ybiected tO.) 

A. I did. 

115 X Q. When ealled by complainant you were asked how much 
iabor and material went into the repairs of the Mvers macomery, 
Was what you then said correct ? 
(Objected to as not the question asked.) 


A. It was. 

116 X (). Were these bills the only Ones presented by your firm 
to Ek. C. Smith? 

A. They were. I believe they are correct as to the charges on 
the Mvers machinery. : 

117 X Q. You said you made some castings ? 

A. Yes; on the natlers. | can’t tell the exact number of pounds. 
[i is on the bill. 

118 X Q. There isin the bill for box trimming machine a charge, 
one hundred and forty-four pounds castings. Where was that put? 

A. | can't show it all on the model. | put some heayy angle 
irons on under the table different from anything on it before—cast- 
iron angle plec s extending across the table and fastened to the le vs 
and table underneath for the purpose of stiffening the table. The 
rest of the custings were the brackets or supports and the two euldes,. 
an adjusting and self-adjusting guide: the loose washer for bearing 
against the work; two small angle Irons for the self-adjusting cuide: 
the bracket OT) the side Ol the inachine. | believe that is all. 

119 X Q. State if vou used all the parts delivered by E. C. Smith 
to your shop in repairing the box-trimmer. : 

(Objected to as already answered.) 

A. I did not. 

120 X Q. State what you did not use as delivered by him. 

A. I did not use the steel spindles nor the two cutter heads nor 
the washer or gauge for bearing against the work; that is all. 
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229 122 X Q. What parts of the machinery as this model is 


built represents what Smith delivered to you and which you 


used in the repair? 

I used the adjustable 
the two spindle pulleys, the two steel 
spindles, the brass collars or oil covers that go over the steel steps, 


hanger and the self-adjusting hanger, 
teps, the nuts on the steel 


two shaft supports 
125 X Q. Was every other part of the model made new by you 


; 


red as you have stated 
The cutter heads shown on the model were not made by me: 


all a rest was made by me, except what | purchased, 


124 X Q. Were all the other parts named above made new by 
you or put into the machines by you In making the repairs ? 
A. They were new. 
125 X Q. Will you now point out in the model all the things that 
were new / 
The wooden frame or le, all the }) ulle ysshown, the two ad- 


justable guides, two angle pieces, the supports = the driving shaft, 


the bracket acalnst wh) f h thie Spril }cr Ol the S¢ -adjust Ling hanger 
bears, the loose collar or gauge which bears againt the work. two 


steel spindles, and two shafts; I think I have got it all; 1 made no 


r heads. 
126 X Q. Do you say thev were used as brought to your shop ? 
A. They were not; they liein myshop; I didn’t substitute others 


had nothing to do with it; they were put in by Mr. E. C. Smith, I 


suppose. 

127 X Q. Could the machine be used without cutter heads ? 

A. No; not very well 

‘oe () Deseribe whethe! that model has the necessary driving 
mech: MnIsIN to Work the mael Ln j , 

\ It has thre driving mechanism Ol}, except the curr - there 
was no carrier to that machine; I didn’t put on one. 
120 \ \) HH: ive you seen the mas hine mm oom thi’ s shop since you 

repaired it? 
930) A. I have seen it there: paid no particular attention to it; 
| believe there is a carrier on It. 

150 A Q Were ant re driving belts * 

A. Yes; a belt to run the carrier. The machine was running 
l at work. 

1351 X Q. Did you go there to see if it ran right? 

| ie did not. 
. bey: your partne 
at I know of 

(). ‘tN ho set up the machine ? 

a 7 dont know: | had nothing to do with the machine after it 


ane 


‘3 


— 
a, 
. -_ a - 


left my shop. 
134 X (J. How long was the ee 4 
A. I can’t say ; it might be forty or fifty feet. 
55 X Q. Is there a chute on this aan ? 
There is none. 
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136 X Q. Did you notice if there was a chute on the machine as 
run by Mr. Smith ? 
A. There is a frame in which the carrier runs, supported on pul- 


leys, which carries the boxes through the machine; I don’t know if 


they call it a chute or what; it issimply a guide to keep the boxes 
from falling off; I saw it running. 

37 XQ. The machine could not run without it? 

A. To make it automatic it would be necessary to have it. 

138 X Q. You didn’t make it automatic in these repairs ? 

A. I didn’t make any carrier. 

139 X Q. Do you know who put in the carrier at Smith’s shop ? 

A. I do not. 

140 X (). Does the model before you, with the additions made by 
Ki. C. Smith, of which you have spoken, embrace in all respects the 
machinery represented in the Myers box-trimmer? 


‘ 


(Objected to, as witness has not stated E. C. 
ditions. ) 


A. It does. 

141 X Q. Then do you regard the box-trimmer, so repaired, 
231 as then running in the shop of E. C. Smith as identical with 
that purchased from Myers, as made by Morgan & Co. ? 

A. This machine is not identical with the one made by Morgan & 
Co., although it performs the same work. Some parts of the ma- 
chine were disearded entirely. 

142 A (). W hat parts have been discarded ? 

A. The yielding: bar or guide which was designed to hold the 
boxes down In their place; the yielding bar or guide over the ad- 
justable slide or guide, with the upright posts or beams which sup- 
ported it; that is the only material difference, I think. 

143 X Q. Are you not aware that Mr. Myers leaves those parts off 
in building his machines, and has for some time ? 

A. Lam not; have not seen his machines. 

144 X Q. In all other respects than what you have stated were 
the two box-trimmers substantially identical ? 

A. There is one more part that has been altered from the original 
machine; the self-adjusting bar was elevated ona level with the one 
on the opposite side in the original machine; in this it is lowered 
down on the table. 

145 X Q. That change is not material, is it? 

A. It is; the machine works a gréat deal better with it down there 
than it did up here. 

146 X Q. What is the office of that self-adjusting guide ? 

A. To hold the box firmly against the guide on the opposite side 
of the machine, which is a fixture after being once adjusted. 

147 X Q. Didn’t it operate precisely that way before it was low- 
ered and press the box in the same manner ? 

A. The parties who use the machines claim that it works better 
now; it pressed the box over to that side, of course, in the same 
way, but I think by lowering it it operates better, because it presses 


Smith has made ad- 


——e 
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right on the bottom of the box where the work is being 


232 done, while before, when elevated, if the springs were a little 


stifler of the self-adjusting bar than the ones on the opposite 


side it would cant the box up. 


145 X Q. You don’t call that any invention ? 

A. I shouldn’t call it an invention. 

149 X Q. Except as you have named, was the machine repre- 
sented bv this model rebuilt or repaired and as running at the time 
you saw it in Smith’s shop the same the Myers box-trimmer ? 

A. It is the Myers box-trimmer. 

150 X Q. The top part of Myers’ trimmer, spoken of by you as 
having been moved, represented in the patent, do you regard that 
us hecessary LO the trimming of boxes in the Myers machine ? 
A. Idonot. The Myers machine can be run without the top. 


THuRsDAY, Apri 12, 1885. 
Hearing reamed. 
Same appearances. 
Cross-examination of THomas L. Ssmira resumed by Mr. 
KINGSLEY : 


(Complainants’ Exhibit Model C shown.) 

152 X (). State whether that model represents the Myers box-trim- 
mer as sold to E.C. Smith and used by him and of which you made 
the alleged repairs after the fire. 

A. It does not, in my opinion. 

od X Q. State in what particular it does not, in your opinion. 


(Objected to, that there is no evidence to show that this isa model 
of the machine sold to E. C. Smith or knowledge on the witness’ 
part that that machine was ever sold to E. C. Smith.) 


A. The machine used by E.C. Smith did not have the bar marked 
I 
233 154 X Q. Was there anything used on that machine which 
was a mechanical equivalent of that bar? 
(( Ibjected to.) 
A. There was a loose washer, which is here marked F, that was 
used on the machine in place of the bar. 
155 X Q. In what other respect does the model differ from the 
machine used by E. C. Smith before the fire, if any? 


(Same objection.) 


A. The only difference would be that the bars marked A on top 
of the frame and the uprights marked 3 had been removed : the 
chute had been removed : don't see it marked on the model : these 
two shafts and pulleys under the chute had been removed (they are 
not marked); they are used for driving the carrier; that is about 
all the difference that I see. 

156 X Q. When Morgan & Co. built the Myers box-trimmer dur- 


150 z: 
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ing the period you were there were they built as represented by the 
model how before you 4 

A. ‘They were, with the exception of the bar marked E. 

157 X Q. During the time you had charge of building the ma- 
chines for Morgan & Co. you did not use the bar, but the washer 
instead—do | unde rstand you ? 

A. Yes. 

158 X Q. Do you regard the washer and the bar as performing 
the same office and producing the same result in the machine ? 


(Objected to as incompetent.) 


A. They do. 
lobo X Q. And you regard them as mechanical equivalents of 
each other? 


(Same objection.) 


A. I do. 
234 160 X Q. Was the top you have spoken of as having been 
removed on the machines built by Morgan & Co. during the 
time you were foreman ? 
Thev were on the machines. 

161 X Q. I believe you have stated the machine you repaired was 
built by Morgan & Co. when you were foreman. Was that machine 
built by them according to this model except the washer? 

A. With the exception of the bar marked E it was the same. 

162 X Q. The chute represented here represents the machines as 
made in that respect ? 

A. Yes. 

163 X Q. You saw that machine in Smith’s place prior to the fire, 
on which you made the repairs ? 

A. I did. 

164 X @. At the time vou saw it, before the fire, did Mr. Smith 
use a chute like this and had he extended it? 


(( Ybiected to, there being no evidence that he had extended it.) 


A. Tam not sure about that, but I think he had extended it. 

170 X Q. He has used an extended chute since the fire ? 

A. He has. 

171 X Q. What was to be gained by the extended chute? 

A. If he used the machine as shown by the model they would 
have to carry the boxes to the trimmer from the nailing machine; 
by extending it the carrying to the machine was done away with. 

72 X Q. Was it necessary to extend the carrier also * 
[t is. 
73 X Q. And by thus extending it could he not trim a great 
many more boxes in the same time than if short like this? 


(Objected to as incompetent and immaterial.) 


A. I don’t know as the machine would do any more work. 
230 174 X Q. Couldn’t you keep the boxes passing through 
more continuously by it ? 


(Same objection.) 
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A. I don’t know as they would. 

175 X Q. What was substituted in place of the large pulley left 
oft? 

A. Nothing; after | aving off the two large pull vs he extended 
the shaft here (marking S on the bearing) to the outside of the 
frame on one side and puta pulley on there and ran it by a belt 
from a pulley on a shaft beneath the floor. This change was made 
before the fire. 

176 X Q. Did you make it for him, and when? 

A. I made the longer shaft; I can’t tell when; can’t say how 
long before the fire. 

177 X Q. In removing the two pulleys did the extension of that 
shaft and putting on a new pulley as you have mentioned operate 


the machine in substantially the same way as when first made? 


(Objected LO as incompetent.) 
A. It did. 


178 X Q. What did the two large pulleys operate in the machine? 

A. They were part of the driving mechanism of the carrier. 

179 X Q. Look at respondent’s model (Exhibit 8) and state what 
is the driving mechanism of the carrier in that. 

A. This is the shaft marked Ss, and the two pulleys of it, that 
represents the chang made in the other machine prior to the fire. 

18SO X Q. Have you read the patent of the box-trimmer? 

A. I have. 

181 X Q. Examine that in connection with the model C and 
state what constitutes the driving mechanism of that machine. 


(4 bjected to, as the patent speaks for itself.) 


236 A. The driving mechanism consists of the shafts and 
pulleys with their supports; the belting is a part of it. 

182 X &. Would you call that driving mechanism which produces 
power in any machine or contributes to it? 

A. I should. 

183 X Q. Was any of the driving mechanism saved from the fire 
and presented to you for repairs on this machine, or was it made 
new? 

A. The driving mechanism was made new with the exception of 
a couple of shaft supports supporting the shaft 5 on model C. 

184 X Q. When the top marked A and B was removed from the 
Myers machine would it not perform its work in box-trimming just 
as well? 

A. I hardly think it would. 

185 X Q. Why not? 

A. Because there would be no yielding bar to hold the box up 
against the adjustable guide. 

186 X Q. Would not the bar underneath carry the box just the 
same and hold it in its place—the bar k? 

A. It would ; but that was not on the machine in question. 

187 X Q. Then you think that by substituting the bar in place 
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of the washer you could remove the top and it would operate the 
same ? 

A. It would. 

Is8 X @. In respondents’ model S were the guides in the machine 
as you repaired it made exactly as in this model so far as the chute? 

‘A. It was; so far as [I know. 

189 X Q. Does ‘the carrier as used by E. C. Smith since the fire 
on the repaired machine embrace in its combination what is known 
In mechanics as a chute or guide for carrying the box? 

A. It forms a guide, but I think not a chute; a chute is a fall. 
190 X Q. What is the difference between a guide and a chute In 
mechanies ? 
Od A. I don’t know as there would be much difference, but a 
chute must have a descent. 
191 X Q. May not a chute have a tapering on the sides as well as 
a descent so as to direct a box or other thing? | 

A. It could be made tapering. 

192 X Q. And then it might be called a chute? 

A. It might be called a chute. 3 

193 XQ. Does that carrier bring the boxes to the trimmer from 
a long distance, and also carry the boxes down into a lower room as 
they pass out, as used by Mr. Smith? 

A. I ean’ say how far it carries the boxes; it carries them to and 
away from the trimmer, but not onto any other floor. 

194 X Q. Does this carrier narrow in its construction as it ap- 
proaches the machine—the one he has used and so repaired by you 
since the fire? 

A. | believe the sides are parallel the whole length. 

195 X ©. How much wider than the boxes that are trimmed ? 

A. Wide enough for the boxes to Pass freely through it—I can't 
sav exactly how much. 

9G N () In respondent’s model S there appears to be a tapering 
for the box to pass in and the carrier is brought directly up to the 
model and connected with it? 

A. ‘The carrier is brought up to the guides. 

197 X Q. Don’t these guides operate as a chute in passing the box 
in easily—the way it is constructed ? 

A. ‘They form a continuation of.it, one side being yielding. 

198 X Q. Don’t the guides operate the same as the chute in the 
Myers’ machine to pass the box in in an easy position and proper 
manner ? 


(Objected to.) 7 


— 


A. It operates the same as in the Myers machine. 
238 199 X Q. Why did you not use the cutters ir zepairing the 
machine? 

A. The cutters of another maker was used; these were not used 
because Mr. E. C. Smith told me he was going to use cutter heads 
made by Mr. Tidey. 

200 X (). Were the cutter heads ina condition to have been used 
successfully in the repairing to make good work ? 


end } 
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A. They were; wanted polishing up a little. 

201 X Q. You state that the parts of the trimmer were all discon- 
nected when brought to you? 

A. They were. 

202 X Q. Could the box-trimmer have been made to run and 
work by simply putting the parts brought to your firm together 
without putting In anything new? 

A. It could not. 

205 X Q. Look at the first and the last claim in the patent and 

state what you find in them which embraces the parts brought to 
your shop for repairs by the defendant? 
A. “A self-adjusting cutter (witness reads from the patent) having 
a gauge to bear against the work,’ in the first claim; as I under- 
stand it that means the cutter-head with the cutter complete. In 
the last claim, “a self-adjusting cutter, an adjustable cutter;” that 
is all he brought to me; that is embraced in the last claim. 

204 X Q. Was every other part named in that last claim made 
new by your firm? 

A. It was not. 

205 X Q. Or by E. C. Smith? 

A. I don’t know what he did. 


" 206 X Q. What did your firm do in making the several parts em- 


braced in the last claim of the patent’ 
A. Made the supporting frame or table, self-adjusting guides, and 
driving mechanism 
207 X Q. And as you saw the machine in operation by the 
250 defi ndant since the repairs made by you, what f ther parts did 
it embrace named in that last claim? 

A. The carrier. It had what we have been calling a chute. It 
did not have what is deseribed in the patent as a chute—not as so 
deseribed., 

208 X (). The longer the carrier is the less tapering it would b 
in order to perform its office, would it not? 

A. I should think it would work better if the sides are parallel. 

209 X Q. Did you put any repairs on the adjustable cutter or self- 
adjusting cutter ¢ 

A. I did nor pairs on them. 

210 X Q. Were they made new, the adjustable or self-adjusting 
cutters 7? 

A; I don’t know whether they were new or second-hand. I didn’t 
make anv at all. 

211 A () Were the bars or the cutters, as brought to your place 
for repairs, self-adjustable when brought, or was it necessary for you 
to add something in order to make them so operate as adjustable or 
self-adjusting? And, if so, state what you did. 

A. As brought to me, they were not. In order Lo make them sO 
[I had to make a frame or table and the driving mechanism. 

212 X Q. Did you supply the mechanism necessary tu make them 
adjustable and self-adjusting ? 


A. I did. 
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213 X Q. How many pulleys are embraced in the Myers box- 
trimmer? Point them out on model C, 

A. I find ten here altogether. There are two missing which 
should be here, a tight and loose pulley on the main shaft; that 
would make 12. 


(Machinery shown.) 


214 X Q. Examine this and see if you find all the parts brought 
to you by Mr. E. C. Smith for repairs. 

A. I find two pieces missing. 

215 X Q. Are these parts of a box-trimmer similar to those 
brought to your firm and which were used by you in making the 

repairs? 
240 A. They are, except some pieces that are missing. I used 
evervthing there is here. There are some parts missing that 
I did use—the base plates for the hangers and the swivel pin. 

216 X (). Is the base plate part of the hanger? 

A. It is. 

217 X Q. Why did you not use the spindles in making the re- 
pairs ? 

A. They were bent and somewhat worn, and I thought it cheaper 
to make new ones. 

218 X Q. If they had not been bent would you have used them ? 

A. I would. 

219 X Q. Was there any part of this trimmer brought you dis- 
used by you In making repalrs for the reason that it had been too 
much worn? 

A. There was one piece—the gauge for bearing against the work— 
the washer. | 

220 X J. That was the only piece disused In cohseq uence of be ing 
worn *. 

A. Yes; for being worn, wholly. 

221 X Q. Other parts were disused in consequence of injury by 
the fire? 

A. The parts that I used were not injured of any account. 

222 X Q. Did you mend any part of the machinery in making 
the repairs in the trimmer ? 

A. I did not. 

223 X Q. What was the condition of the nail-feeders when they 
were In your shop for repairs? 

A. I can’t describe them minutely. 

224 X Q. Give it as near as you can. 

A. There were nine nail-feeders brought there, all hanging. to- 
gether; the main frames were damaged badly by being warped ; 
the nail receptacles or chains were bent and broken, some of them ; 
the supports for the main frame were bent and broken; the boxes 
for holding the nails were warped out of shape and broken; the 
springs on the front of the machine were bent out of shape. I guess 

that is as near as — can get at it from memory. 
241 225 X Q. Were any of these feeders destroyed or broken 
up when brought to you ? 
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A. There was none of them destroyed; there were parts of each 
one broken and warped. 

226 X Q. What parts of each one were destroyed ? 

A. There was some of the nail sockets or holilers on each of the 
machines destroyed, the main frames, or all of them; I think there 
was seven of the boxes for holding the nails destroyed, as near as | 
remem ber. 

(Objected to as not included in the patent.) 


There was the supports for holding up the feeder itself; I believe 
there were seven pair of them broken—the legs. 


(Objected to as not included in the patent.) 


There was a piece—the springs in front; they were all destroyed; 
there were some of the receptacles broken, but not all. 


(Objected to as no part of the patent.) 


227 X (). What proportion of the sockets in the belt were de- 
stroyed ? | 

A. There was about two-thirds of the nail-conveyers or sockets 
destroyed. 

228 X (). And were they made new by you, or did you put in 
entirely new endless belts? 

A. I used one-third of them that was saved: the other two-thirds 
I made new. 

229 X (). W hat parts of the receiver brought to your place for 
repairs did you leave out or not use in making repairs ? 

A. I don’t know what you mean. 

230 X Q. What parts received by your firm did you use, and 
what did you disuse in making repairs on this feeder ? 

A. I used one-third of the nail-conveyers, all the shafts and sup- 
ports, all the traction wheels, the supporting pulleys, the ratchets 
and pawls, connecting rods, a portion of the nail receptacles, two 
pair of the legs or stands for connecting the nachine to the nailer, 

a couple of the nail boxes, the ratchet arms and pins; J 
242 =guess that is about all; I didn’t use about two-thirds of the 

nall-conveyers, the main frames, it portion of the nail recep- 
tacles: l believe sevell of the nal boxes, sevell pair of the supports 
for connecting the machines to the nailer. 

23la X Q. What were those supports ? 

A. A casting which is bolted to the top of the box nailing ma- 
chine for supporting the nail-feeder. 

232a X Q. Were they all used—these parts—io connect the nailer 
and the nail-feeder ? 

A. That is what they are used for. 

233a X Q. Do they comprise the necessary mechanism for operat- 
ing the feeder or not? 

A. Not necessarily. 

234a X Q. Do they have the office of working the mechanism or 
any part of it? 

A. They do not. 


SMITH. 


FREDERICK MYERS 


VS. EDWARD C. 


What is the driving or working mechanism of the 


A. The feeder is worked by a ratchet and pawl connected by a 
rod to what 1s called the cross-he ad of the nailing machine. 

2360 X Q. Did you use an endless belt in the feeders that were 
repaired or a chain ? 

A. I made parts of an endless chain or belt—about two-thirds of 
the pbarts—on the whole nine machines. 

237a X Q. The transverse rods or bars on the endless belts—were 
any of those broken or not? 
A. There were—about two-thirds. 
238a X Q. Did you make any new pulleys, and how many ? 


4 


\. made none. 

230a X Q. Were there any repaired ? 

\. There was none repaired. 

2400 X Q. What do you find is the independent belt-supporting 
mechanism in the nail-feeder ? . Deseribe it. 


A. I should suppose that the main frame is the belt-supporter. 


/ 
} 


245 | Wepnespay, May 2d, 1883. 
Hearing resumed. 


Cross-examination of Tuomas L. Smirn resumed -by Mr. 
IK INGSLEY: 


(Wiiness shown nail-feeder.) 


&)*) 


251 X Q. Say whether that is made as the machines sold to the 
defendant Smith, and as described, as you understand it, in the let- 
ters patent of Mvers, the plaintiff; does this machine differ in any 


respect me chanieally % If so, state in what respect. 


(Objected to; no evidence to show that this is a representation of 
the machine sold toSmith. and the question assumes facts not prov d 
in the case.) 


A. The machine ts the same as those sold to Mr. Smith, with the 
exception of the friction brake on the main shaft of the feeder: that 
was not used on any of Mr. Smith’s machines. 

252 X Q. That is the only difference you see between the machines 
made and sold LO Mr. Smith and this One here present 4 


A. That Is the only difference. . 
235 X Q. Will vou look at the machine and say what parts of 
the same were made new by your firm after the fire in those nine - 


nail-feeders ? 

(Objected to as already answered.) 

A. All ofthe bed plates or main frames, about two-thirds of the 
nail-conveyers, about four of the boxes for holding nails. 

(Objected to, that the boxes are not included in the patent.) 


As near as I remember, seven pair of legs or supports for the ma- 
chine for the attaching the feeder to the nailing machine; I think 


‘ 
, 
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three or four of the nail receptacles, but that I am not positive 
about. 


(Same objection.) 


I believe that is all. 
234 X Q. The necessary connecting mechanism of the feeder with 
the nailer, does it appear here ? 
244 A. Yes; those conduits are part of a nailing machine, and 
the nails are carried from the nail receptacles to the driving 

parts of the nailer by them. 

235 X Q. And in what condition were these conduits In, and were 
they remade or not? 


(Objected to as not part of the nail-feeder or in the patent.) 


A. I didn’t receive any of those for repairs. 

236 X Q. Being brass, were they not likely to melt in the fire? 

A. I suppose so; I don’t know what became of them at all; I 
made new ones; we usually supplied five to a machine, and one to 
each line of nails that is used. 


(Witness shown rod and asked what it is, and for what purpose 
used in the machine.) 


A. It is a connecting rod used for driving the nail-feeder. 

237 X Q. Were those connecting rods you just spoke of supplied 
anew or not? 

A. They were not. 

238 X Q. Were there any repairs made on them ? 

A. Nothing more than to straighten them where bent. 

239 X Q. Were there new rivets put in the endless chain or not, 
and were they all new? ! 

A. There was a few new ones used ; they were not all new. 

240 X Q. Was each machine supplied with new rivets, more or 
less ? 

A. They were. 

241 X Q. Did you not put in new rivets wherever you put in 
new cross-bars In the endless chain, and did it not become necessary 
to do that ? 

A. I did not with all of them; I used some of the old ones. 

242 X Q. Tlow did you get the old rivets out? 

A. Drove them out with a punch. 

243 X Q. Didn’t that injure them more or less so you couldn't 

replace them ? 
2405 A. It might leave a few of them short; but they were gen- 
. erally long enough to rivet again. 

244 X Q. Would not all that light machinery in the endless chain 
be likely to be destroyed, especially the rivets and nail-conveyers, 
by the intensity of the heat? 

(Objected to on the ground that the witness, having received the 
identical machinery and parts of it which have been injured in the 
fire or repaired, has already testified or can testify as to the exact 
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facts,and that what would be likely to have occurred is, under these 
circumstances, incompetent, irrelevant, and immaterial.) 


A. It would not. 

245 X Q. Why would it not? 

A. The reason why it would not was, I suppose, beeause the fire 
wasn't hot enough; very few of the conveyers were melted; about 
two-thirds were destroved by the fire; they were destroyed by being 
warped or bent and broken; a very few were melted so as to injure 
them; none of the rivets were melted. 

246 X Q. Are the springs in the receptacles a part of the re- 
ceptacles ? 


(Objected to as not being a part of the patent.) 


1g 

A. The spring is a part of the receptacle. The springs were bent 
and the temper out of them through the heat; none of them were 
broken. | 

247 X Q. Did you use them in making the repairs? 

A. I did not. 

248 X (. Will you look at the pawl and ratchet+in the machine 
and state what condition they were in on the nine feeders; were 
they repaired or not? 

A. Just brightened up—pins brightened up; they were all used, 
as near as I remember. 

249 X Q. Was the bracket and the adjusting screw con- 
246 nected with the bed plate? State what condition they were 
in—whether they were repaired and whether they were used 

again in the repairs. 

(Same ubjection.) 


A. The brackets were all in good condition and used again ; some 
of the adjusting screws were bent and new ones furnished; I don’t 
remember exactly how many. 

250 X Q. Have you now described all the parts of the nail-feeder 
that were used there and their condition ? 

A. I have not; I have not described the shafts, the carrier pul- 
leys or supporting pulleys, and the tooth traction wheels; also 
some of the bolts, bolts for bolting machine on the uprights or sup- 
ports, 

251 X Q. State the condition of each after the fire and whether 
they were repaired or used in replacing these machines. 


(Objected to as having been already fully answered.) 


A. The supporting pulleys and shafts, the tooth traction wheels 
and shafts were in good condition, and all used in the repairs of the 
machines; some of the bolts were used again; I can’t say exactly 
how many. 

252 X Q. Were any of these parts refitted or repaired ? 

A. There was no work done on them—only polishing; I don’t 
know but one or two of the traction wheel shafts might have been 
straightened—being bent. 
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253 X Q. What is the driving mechanism in the Myers nail- 
feeder ? 

(Objected to on the ground that it is disclosed by the patent and 
speaks for itself.) 


A. The ratchet and pawl, the connecting rod, connecting to the 
cross-head of a box-nailing machine. 
254 X Q. Was the endless nail receiver and conveyers substan- 
tially broken up and destroyed when brought to you for re- 
247 ~—pair, and could it have been used without supplying entire 
new parts, such as you have mentioned in your testimony ? 


(Objected to, first, already answered; second, indefinite in not 
specifying the facts ; third, incompetent. 


A. It was partially destroyed ; it was necessary to make some new 
parts. 
255 X Q. Was two-thirds of it destroyed ? 


(Objected to as already answered several times.) 


A. It was. 

256 X Q. Were these nail-feeders sold to the defendant and re- 
paired by you made in two or more sections or not and adapted for 
operation In one or more sections independently of the other sec- 
tions? 

A. They were not; I think Mr. Myers never made any conveyer 
In sections, as set forth in claim 3 of the patent. 

257 X Q. What proportion of the transverse bars were broken ? 


(( bjected to as already answered. ) 


A. About two-thirds of them; they are the conveyers. 

258 X Q. Were any of the toothed traction pulleys destroyed so 
that they could not be used ? 

A. There was none destroyed ; they were not injured. 

250 X Q. And the independent belt-supporting mechanism, was 
it injured; in what condition was itin? Please describe it and its 
condition. ; 

A. The independent belt-supporting mechanism, consisting of two 
brackets, two supporting pulleys, and one shaft, upon which the 
pulleys revolve, for the purpose of supporting the chain or nail-con- 
veyer, were all in good condition without exception, and were all 
. used in the repairs; they were not repaired themselves; they were 
repolished and used again. : 

260 X Q. Could the parts of that machine as brought to 
248 you by Mr. Smith have been replaced so that the machines 
would work as they did before the fire without making any 

part new ¢ 

A. It would not. 

261 X Q. Were any of these parts destroyed or injured mended in 
the repairing, or were those parts made new? 

A. There was no part that was mended or patched ; parts that were 
broken were made new. 
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262 X Q. How was it in the box-trimmer in that respect also? 

A. There was no parts of the trimmer that were patched or mended ; 
they were made new. 

263 X Q. Were there any parts of the nail-feeders you have spoken 
of left out in repairing them in consequence of their being worn so 
that they could not be used ? 

A. There was no parts of the nail-feeder that were left out on ac- 
count of being worn. 

264 X Q. And was there any part left out in the box-trimmer for 
the reason that it was too much worn to be used again except the 
washers you have spoken of? 

A. The spindles were left out from being worn and bent; that 
was all of the parts I received. 

265 X Q. Would you have left out the spindles in the repairs if 
they had not been bent? 


(Objected to as incompetent.) 


A. I think I should have used them if they had not been bent 
but they were thrown away from the fact that they were worn and, 
bent. 

266 X Q. Were they left out of the repairs because they were worn 
out or not? 

(Objected as already answered.) 

A. They werenot. ° 

267 X Q. Could any of the injured parts of these Myers machines 
have been repaired simply by patching and mending so that tlie 
machines would work well? 

A. ‘There was some parts that could have been patched. 
249) 268 XQ. But you did not think it advisable or best to 
do so? 

A. No. : 

269 X Q. What is the making of a machine, mechanically speak- 
ing ? 

A. Well, to start with, I should want to make drawings and from 
the drawings make my patterns of the various parts, from the pat- 
terns the castings and forgings, do the necessary finishing on each 
part, assemble those parts, and I believe I have a machine. 

270 X Q. What do you call the constructing of a machine ? 

A. Constructing and making are about the same thing, I should 
think. ; 

271 X Q. Do you call making a machine to build it new ? 

A. I would call making a new machine building it new. 

272 X Q. What would you call remaking it? 

A. Making another machine. 

273 X Q. You couldn’t remake a machine, then ? 

A. Lam not an expert; the way I understand it, remaking a ma- 
chine would be making another one like it ; repairing would be re- 
storing a machine to a sound condition that has been partially de- 
stroyed. 
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274 X Q. It is not necessary, then, to be totally destroyed in order 
to be repaired ? 

A. If wholly destroyed I do not see how you can repair it—noth- 
Ing to repair. 

275 X Q. Ifa machine consists of distinct separate parts and one- 
half of those essential parts are destroyed and they have to be made 
new again in order to work the machine would you call that re- 
pairing the machine or making it new in part? 

A. I would eall it repairing. : 

276 X Q. If the machine was injured by a second accident 
250 and all the old parts were destroyed and only the new parts 
remain would that be the original machine or a new one? 


(Objected to as incompetent and theoretical.) 


A. I would call it the original machine. 
277 XQ. Has not all the essential parts of what constituted the orig- 
inal machine been destroyed and made new by the first and second 


accidents spoken of in the two previous questions? 
(Same objection is before.) 


A. That is a question that has puzzled better men than I am; by 
the two accidents probably it has been made new; still, if a taa- 
chine has been partially destroyed and repaired, [ should consider 
it still the original machine. 

278 X Q. Were not half the essential parts of the machine de- 
stroved and made new by the first accident; and, if so, was not the 
machine remade or rebuilt to that extent? 


(Objected to on the same grounds as before.) 


A. It is made new to that extent, of course. 
279 X Q. And would not the making of the other half of the 
essential parts new constitute mechanically a new machine ? 


(Same objection.) 


Or wouldn’t it be making the other half of the machine new ? 

A. It would be making the other half new. 

280 X Q. How many machines in Smith’s shop at the time of the 
fire were covered by patents, so fur as you were advised, and whose 

A. machines were they ? 

A. There was Myers’ nail-feeders, some printing presses of differ- 
ent kinds, some box dressing machines, Bopp’s patent, and the box- 
trimmers; there was 12 Swift’s nailers. I don’t know whether there 
was a patent on them or not. There were planing machines there; 

do not know whether they were patented or not. 
251 281 X Q. Do you know what the Swift nailers cost Mr. 
Swift when he purchased or what was their valuation ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. I don’t know. I never knew what Mr. Swift got for any of his 
machines that he sold at all. 
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282 X Q. Were the Swift nailers heavier machines than the Myers 
or not, and stronger ? 

(Same objection.) 

A. They were, a great deal. 

283 X Q. Were any of the machines of that shop that you are 


“quainted with as fragile as the Myers machines ? 


~ 
— 
o~ 


< 
(Same objection.) 


A. I don’t know of any that would be as fragile as the feeder. 
There were machines there as liable to be destroyed as the feeder— 
the planing machines and the resawing machine. 

284 X Q. Were not they of much heavier construction ? 

A. They were a much larger machine, but take them in propor- 
tion and I don’t know as there would be much difference. 

285 X Q. What were they made of ? 

A. Iron and steel. They were damaged a great deal more than 
the M vers feeder, I think. 


286 X Q. Did you see the 70 tons of old iron after the fire of 


which Mr. Joslyn spoke if 

(Objected to.) 

A. I saw a quantity of old iron, but I cannet say how much. | 
did not examine it closely; saw a large pile of scrap iron, as | 
could see anything passing along. 

287 X Q. What was its condition as you saw it? 

(Same objection.) 

A. It was broken up in pieces, warped, and twisted out of shape. 

288 X Q. Did you notice what kind of machines comprised this 

old iron? 
252 A. There were parts of planers, resawing machines, old 
pulleys and hangers, shafting; all the stuff that was in the 
factory in the shape of iron. 

289 X Q. Any parts of box-trimmers ? 

A. The parts of box-trimmers had been selected from that and 
sent to my shop; were taken out of the ruins after the insurance 
adjustment. 

290 X Q. Were these parts taken from the bulk of old iron that 
you saw or heaps ? 

(Objected to.) 

A. I can’t answer that. I didn’t see any of it taken out. 

291 X Q. Do you know what became of the old iron? 


(Same objection.) 


A. No; I don’t. 
292 X Q. Were vou informed what became of it ? 


(Same objection.) 


A. I was not. 


cf 
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293 X Q. Ever hear Mr. Smith say what he got for it? 
(Same objection.) 


A. I did not. 
294 X Q. Hear him say that he sold it? 


(Same objection.) 

A. I never did. 

295 X Q. How long after did you see the old iron at the ruins? 

(Same objection.) 

A. I can’t tell exactly. I went there it may have been a month 
after. 

296 X Q. How much was old iron worth at that time per ton ? 

(Same objection.) 

A. I don’t know. I don’t deal in it; sometimes give it away to 
get rid of it. 

297 X Q. Did not Mr. E. C. Smith give you to understand at the 
time he sent this machinery to you for repairs, soon after or before, 
that he would protect vour firm against any damage by reason of 

your repairing the same? 
253 A. He did; he promised to do so. 

Nail-feeder offered in evidence, marked Plaintiff’s Ex. Nail- 
Feeder. | 

(Objected to as incompetent, immaterial, and irrelevant.) 

Six conduits offered in evidence, marked with tags from 7 to 13. 

(( byected to as Incompetent, &c.,and also as no part of the patent.) 

Connecting rod offered in evidence and marked Plaintiff’s Ex. 
Tag 14. 


( ( Ibiected to as incom pet nt, Xc¢., and also as ho part of the patent.) 


May 9, 1883. 
Hearing resumed. 
Same appearances. 


Cross-examination of Tuomas L. Smita resumed by Mr. 
KINGSLEY : 

208 X (). Look at the chain in Myers’ patent No. 215,153, x. A, 
the first, and answer whether the feeders that you refitted for the 
defendant Smith embraced what is in the first claim in their me- 
chanical construction. 


(Objected to as being incompetent and as being a conclusion of 
law from the testimony in the case.) 


A. The machines which I refitted were the same as claim 1 in this 
patent. They were all constructed as claimed in this. 

299 X Q. Originally and as repaired by you ? 

A. Yes. 

300 X Q. Did the nine machines refitted by your firm contain an 
endless chain or nail-receiver provided with sockets for nails in 


— 
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combination with the toothed traction pulley or pulleys and inde- mS 


pendent belt-support Ing mechanism ? 


(Same objection 

. They did. 
254 301 XQ. Did such nail-feeders embrace the receiver and 
conveyer moved intermittingly by a suitable mechanism, as 
by a ratchet attached tq the end of shaft D and operated by a paw! 
attached to an arm loosely fitted to the shaft, and which is moved -¢ 
Intermittingly by means of a connecting rod. attached to the recip- 

rocatimg head of the nailing machine? 


(Same objection.) 

A. They did. 

302 X Q. Did they embrace the teeth of the ratchet, which was 
SO adjusted that the shaft was only moved when the head of the 
nailing machine moves upward, and then only sufficiently to move 
the receiver and conveyer one bar, that being the time when the 
nail supports are empty and the nail-drivers withdrawn from them ? ' 


(Same obj ection ) 


A. They did not. The machines repaired by our firm were so 
constructed originally and when repaired as to move the nail-con- 
vevyer on the downward stroke of the cross-head. | 

303 X Q. Does it make any difference whether the stroke is down- 
ward orupward, practically, as long as it performs the office of feed- 
Ing the nails to the driver? 


(Same objection.) 

A. It makes no difference. 

s04 X Q. Any change that you introduced, then, in the repairing 
you regarded as substantially the same as that used in the Myers 
machine, do you not, mechanically speaking ? 

A. I made no change when I repaired the machines. 

305 X Q. Were all Morgan and Company’s machines made that 
way! 

A. Yes; except the very first one. 

306 X Q. Was that made to work ? 

A. Yes; to work on the up stroke of the cross-head, and that was 

changed to the down stroke. _ 

255 307 X Q. Did it work any better that way ? 


(Objected to as immaterial and incompetent.) 

A. It did. " 

308 X Q. What alteration did you have to make to make the 
difference of the stroke in that machine? 

(( bjected to as before.) 

The arm was changed from the back to the front of the shaft 

of the machine. 

309 X Q. Was that simply a mechanical change ? 


(Same objection.) 
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A. That is all. 
310 X Q. Have you seen the feeders running since they were re- 
paired in defendant’s shop, and are they running at the present 


; 


time ° 

(Objected to as already answered, and incompetent.) 

A. I have; there is a portion of them running; I don’t know the 
num ber. 

311 X Q. Have you recently examined or seen them ? 

A. I have not. 

312 X Q. Look at Myers’ patent 201,822, Ex. B, at claim 8, and 
state what parts of that claim were saved from the fire and used 
by you in repairing the Myers box-trimmer. 

A. A self-adjusting cutter and an adjustable cutter; those were 
saved, but not used, another maker’s being substituted for them ; 
there were a couple of the supports of the mechanism; I believe 
that is all. 

313 X Q. Then you didn’t use in repairing the Myers box-trim- 
mer any of the parts named in the 8th claim of that patent, did 
you? 

A. I used a part of the driving mechanism—a couple of shaft 
supports or boxes. 

314 X Q. What is the driving mechanism in the Myers ma- 
chine ? 

A. Shafts and pulleys and the supports. 
256 015 X (). Were they not part of the carrier instead of the 
driving mechanism—these two boxes ? 

A. They were part of the carrier driving mechanism, 

316 X Q. Do you say the self-adjusting and adjustable cutter 
were saved ? . 

A. They were. 

317 X Q. As brought to you would they work, or did they need 
some parts supplied to make them operate as adjustable and self- 
adjusting cutters? 

(Objected to.) 


A. It was necessary to supply parts of the machine to make them 
adjustable or self-adjusting. 


Redirect by Mr. Cuips: 


318 Q. Why was Tidey’s cutter substituted in place of Myers’ in 
the machine that you repaired ? 

A. Mr.Smith’s manager had an idea that they would work better 
than the other. 

319 Q. Is there a substantial difference, and is Tidey’s cutter re- 
garded as an improvement on Myers’? 

A. I should say it was from the fact that the cutter head contained 
more cutters than the other. 

320 Q. What repairs would have been necessary on this Myers 
cutter to have made it as it was before ? 

A. Polish up the heads and temper the cutters; that is all. 
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321 Q. In repairing that trimmer vou did not make new any 
cutter adjustable or self-adjusting or having a gauge to bear against 
the work ? 


(Objected to as leading.) 
A. I did not. 


322 Q. Did you make any carrier or table having a chute or 
guards ? 

A. I made no carrier or chute. 

323 Q. What carrier or chute was it that Mr. Smith used with 

this Myers trimmer after the fire which you repaired ? 
257 A. It was the carrier and chute belonging to the machine 
which was not in the fire. 

324 Q. State whether the parts of this box-trimmer which were 
saved from the fire and used by you in repairing the machine are 
or not the essential and Important parts of the machine; if not, state 
what parts are, 

A. They are essential and important parts. 

320 Q. Why? 

A. From the fact that I could not repair the machine very well 
without them. The machine could not be made to run without 
them very well. 


326 Q. Answer the same question as Q. 324. as to the nail-feeders. 
A. They were. : 


327 Q. Look at Exhibit A, patent for nail-feeders, and say whether 
nail boxes or receptacles or the springs in front of the receptacles or 
the supports or the particular connecting operating devices are made 
any parts of the patent in terms. 


(( bjected Lo.) 


A. I do not find any of them in the claims. 

328 Q. Do you in the body of the patent? 

A. In the specifications, you mean? I do not find any springs or 
receptacles or any supporting attachment nor nail boxes. I find 
that he makes no claim to the particular connecting operating de- 
vices described. 

329 Q. Why did you make these repairs on these machines? 


(Objected to as incompetent, irrelevant, and calling for motives of 
witness.) + 
(Question withdrawn.) 


320 Q. How did you come to make these repairs on these ma- 
chines ? , 


(Same objection.) 


A. Mr. Smith, the owner-of them, brought them to my shop and 

ordered the work done. He said he had a right to have the work 

done, and I did it in good faith. If there had been any 

258 doubts in my mind about the right to have the repairs done 
I don’t know as I should have done it. 
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By Mr. KINGSLEY : 


331 X Q. How did you come to have Smith agree to protect you 
if you had no doubts ? 

A. I have already told you that I took his word that he had the 
right as a responsible business man. I never asked him to protect 
me; he offered it—claimed that he was the owner, had a right to 
have the work done, and would protect ime. 


By Mr. CuInps: 


302 Q. Was this work necessary in refitting these machines at the 
time you received them anything more than repairs, in your opin- 
ion ? 

A. No. 

333 Q. Were you notified by complainant or any one in his be- 
half to desist from refitting these machines? 

A. I was not; have no recollection of it. 

334 Q. When was any notice brought home to you claiming an 
infringement in this case, and by whom ? 

A. The first notice that I received about it was, I believe, when 
Mr. Leech called at our shop. The work was just about done. I 
believe all we did afterwards was painting. I don’t know but Mr. 
Lightowler saw me two or three days before that. 

330 Q. Did you request indemnity from the defendant because of 
any idea in your mind that to refit these machines was to do some- 
thing more than to repair them, or was it because the machines 
were patented machines generally ? 

A. Because I believed them to be patented machines. 


Adjourned to Friday, May 18th, 1883, at 11 a. m. 


259 Fripay, June 8th, 1883. 
Hearing resumed. 
Same appearances. 


Cross-examination of THomas L. Smita resumed by Mr. 
KINGSLEY : 

336 X Q. Will you state just the manner in which you com- 
menced and carried on and repaired or rebuilt these Myers ma- 
chines—that is, | want to know the necessary steps you took in the 
building of each kind of machine, and what parts were first made 
in each of the machines, and just how the parts were brought to- 
gether. 

A. The first thing we did was to take the nail-feeder as it came 
from the fire and take it apart, separate it entirely; we took the 
whole of them: the work was done on all at the sametime. We 
selected out such parts as could be used again; then we supplied 
the parts necessary to restore the machine and put them together into 
working order. We first overhauled the chains or nail-conveyer ; 
then the frame and the nail receptacles ; straightened up the shafts 
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and polished them; painted them, I guess, is about the last thing 
we did to them. 

337 X Q. In what way did you supply the necessary parts in the 
refitting of these feeders; in what manner did you make them or 
supply them ? | 

A. We took some of the parts that were in good condition and 
used them for patterns from which we got castings; then we did 
the necessary drilling and filing and whatever was necessary to do 
in the way of finishing; the parts that had been used for patterns 
were put back and used in the machines after sufficient castings had 
been made from them. 

$38 XN QQ. What was the process of making the castings or 

steps ¢ 
260 A. The patterns were taken toa foundry and there moulded 
in sand by mechanics who are called moulders; iron is then 
melted and poured into the mould: that is the process ol making 
castings, | believe. We call that a casting. 

339 X (Q. What part of the feeders did you cast in that manner? 

A. The chain or nail-conveyer, part of it, some of the nail rece} 
tacles, the standards or uprights for connecting the feeder to the 
nailing machine, the frames, main frames, and some of the nail 
boxes. [ think that is about all. 

340 X Q. Was everything that was made new cast in this man- 
ner—in the nail-feeders ? 

A. I believe so, except springs on the nail receptacles. 

341 X Q. Where were these castings made ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. They were made by Brade Brothers, of Greenpoint, iron found- 
ers. 

342 X Q. It was necessary that the castings should be constructed 
at some foundry, was it not? 

A. It was. 

345 X Q. When these castings were made were they brought to 
your shop? 

A. They were. 

344 X Q. And did you add to these castings and put into them 
the old parts that you used in repairing? 

A. I did. 

345 X Q. Which was first laid or constructed—the new or the 
old parts—in the assembling of the machine ? 

A. The lighter parts have to be attached to the frame or bed plate; 
When everything is ready to assemble we attach the lighter to the 
heavier. ’ 

346 XQ. And which were the heavier in these machines—the new 
or the old? 

A. The frame or bed plate was the heaviest casting in the ma- 
chine which was new; in all nail-feeders they were all assembled 

alike. 
261 347 X Q. Will you now state the manner in which you 
remade or repaired the box-trimmer and the manner in 
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* which the new parts were made and constructed, and also the man- 
ner of assembling the parts of the trimmer so that it was completed 
for work ? 

A. I went and saw the trimmer which Mr. Smith owned, which 
was not burned, from which I made a drawing of the table and 
frame and got the length of the shafts, Xe., sizes of pulley, and 
their supports; the drawing of the table and frame I gave to a car- 
penter, who constructed it for me; the pulleys I got from A. F. 

< Brown, of New York, pulley manufacturer; I made a pattern for 
the supports of the driving shaft myself and a pattern of the ad- 
justable guide; from those patterns I had castings made; we made 
new spindles, collar, or gauge for bearing against the work; we 


. then attached or assembled the various parts to the table or frame— 
| painted it; that is about ail. 
| 4S X Q. Who did the casting ? 


The same parties that made the others. 
349 X Q. Did not the new parts thus made form the basis or 
fraine-work of the trimmer, to which the old parts saved from the 
fire were attached or connected by you? 


(Objected to as incompetent; witness has stated as to the facts, 
and whether it was the basis or frame-work it is not competent to 
inquire of him.) 

[ should consider that the parts saved from the fire—they are 
the essential parts of the machine—are the basis upon which | 
worked. 

(Objected to and motion to strike out as not responsive.) 

300 X Q. (Repeated.) 


(Same objection, and that it has been answered.) 


A. The old parts were certainly attached to that frame-work, but 
I do not call that frame-work the basis of the machine. 
262 301 X Q. Did you not first, in assembling the parts, con- 
nect the same and attach the same to the frame-work or the 
new parts that you had made? 

A. I did. 

352 X Q. Have you not said in answer to X Q.312 that there 
were brought to your shop only the self-adjusting and adjustable 
cutters and a couple of supports of the driving mechanism, and 
| that they were all of the part s ated from the fire and brought to 
your place for repairs which we re € mbraced in the Sth claim of the 
= a letters patent, Exhibit B, 201,822, and that the cutters were not 
used, and upon this state of facts will you state whether this trim- 
mer thus repaired, in your opinion, by the use of these two sup- 
ports only, is not a visiaalen of the Myers invention under the 8th 


claim or an interference with that combination in the Sth claim ? 


(Objected to— 

First. As incompetent. 

Second. As being an improper method of inquiring of the wit- 
ness as to what he had testified to. 
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Third. That the witness is not a patent expert and does not claim 
to be; and, 
Fourth. That the matters inquired of are matters of law.) 


A. No; I don’t think it was. 

353 X Q. Would the use of the two supports and all the other 
parts embraced in the 8th claim made new be the same machine as 
was sold by Myers to Smith, in your opinion ? 


(Objected to as incompetent, speculative, calling for opinion of a 
patent expert, and that there were other parts saved from the fire 
and used in repairing in addition to those in counsel’s question.) 


A. These two supports would bea very small portion of the eighth 
claim. If all the rest of the parts mentioned in the eighth claim 
of this invention were made new it would bea new machine. 
263 354 X Q. How many are the distinct parts covered by the 
eighth claim, as you understand the mechanism ? 
(Objected to as incompetent and as calling for the opinion of a 
patent expert.) 


A. There are nine distinct parts in that claim. 
355 X Q. State what they are. 


(Same objection.) 


A. Supporting frame, the table, chute, and guards, self-adjusting 
cutter and adjustable cutter, the carrier, self-adjusting guides, and 
driving mechanism. 

356 X Q. What do you regard as the most important thing or 
part claimed by Myers in this patent, mechanically speaking, em- 
braced in this machine? 


(Same objection.) 


A. The adjustable and self-adjustable cutter, cutter heads, and 
spindles and their attachments. I regard those as one thing. 

307 X Q. What do you consider the next most important in that 
invention and machine ? 

A. The carrier; the chute I don’t consider of much account. 

308 X Q. What do you consider as the next most important part 
in that machine? 


(Same objection.) 


A. I should say the driving mechanism. 
309 X Q. What next after the driving mechanism ? 


(Same objection.) 


A. I suppose the adjustable guides came in next; that about com- 
prises the whole. : 

360 X Q. And finaily what do you regard as the next most im- 
tant thing in it after the adjustable guides ? 

A. The gauge to bear against the work. 

361 X Q. State what parts of the above were used by you of the 
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old machine saved from the fire in refitting the box-trimmer ma- 
chine. Were any of the first used of the old parts? 


(Objected to as incompetent.) 


264 A. There were parts of the mechanism of the adjustable 

and self-adjustable cutter; the self-adjusting hanger and ad- 
justable hanger, steel steps, and spindle pulleys; the spindles them- 
selves were saved, but not used; the nuts on the spindles; that is all 
of what I have spoken of as the most important part of the inven- 
tion. 

And as to the second, which I eall the carrier, that was not used 
or made by me; Smith took the ene from the machine that was not 
burned and used it on this machine that we repaired. 

As to the third, the driving mechanism was new, with the excep- 
tion of the two shaft boxes. 

As to the fourth, the adjustable guides were made new and the 
gauge for bearing against the work was made new. 

362 X Q. Now, state if the machinery, or the parts which had to 
be made new and refitted for this box-trimmer, were not more im- 
portant than the parts you have just described as having been used 
by you in the construction of the said machine. 

(Objected to as incompetent and ealling for the opinion of a patent 
expert.) 

A. I don’t think they are more important. 

363 X Q. Do you not think they are equally important in the 


; 


construction of the machine *‘ 
(Same objection.) 


A. I don’t know as they are. 

364 X Q. Did you not use new cutter heads and their connections 
in the repairing ? 

‘Objected to.) 


A. I had nothing to do with new cutter heads or new cutters. 

365 X Q. Who put them in? 

A. I don’t know. 

366 X Q. Have you not stated that there were certain cutter-heads 
made by other parties put in? 

A. I have; they were made by Mr. Tidey, and I saw them in the 
machine at Smith’s shop afterwards, but don’t know who put them 
In. 

367 X Q. Did you put in the spindles? 
265 A. I did not; their attachments; their attachments were 
used with the exception of the cutter heads. 

368 X Q. Do you regard the adjustable and self-adjusting cutter 
distinct from the cutter heads or not? 

(Same objection and as calling for opinion of a patent expert.) 


A. I should say they were one, because one can’t be used without 
the other; they are composed of several separate parts. 
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369 X Q. So when you speak of the most essential part of this 
machine, then you regard the cutter heads as part of the adjustable 
and self-adjusting cutters ? 

(Same objection.) 


A. They are part of them; they have to be connected together to 
be used. 

370 X Q. Do you find’one of the parts that you used in repairing 
named in the 8th claim of the Myers patent, to which I called your 
attention ? 

A. There is none named in the 8th claim as used by me in re- 
pairing. 

371 X Q. Look at the first claim in that letters patent and say if 
any of the parts used by you In repairing that machine were saved 
from the fire, as in the first claim? 

A. There is nothing there that was used by me which was saved 
from the fire. 

372 X Q. Was the machine known as the box-trimmer and used 
by Smith before the fire so constructed that it embraced a washer 
which was used for a guide? 

(Same objection; also as having been already answered.) 


A. I don’t think that it was used as a guide; it contained a loose 
washer, but it was not used as a guide, in my opinion; it was used 
as a gauge to bear against the work. 

373 X Q. Do you know whether Smith, the defendant, has any of the 

old iron on hand from that fire or whether it has been sold? 
266 A. I don’t know that he has any on hand; I think it was 

sold. I believe 1t was taken away from his place, taken to a 
large shed, and after the adjusters were through with it taken to a 
second-hand dealer, who bought it all. I don’t know what he paid 
for it. 

374 X Q. Do you know whether Smith had any portion of these 
machines which were injured refitted or used after the fire except 
what you did or your firm; and, if so, by whom was it done? 

A. I have no knowledge of his having anything done except what 
our firm did. 


Adjourned to Tuesday, June 19th, 1883, at 1 p. m. 


FRipay, June 22d, 1883. 
Hearing resumed. 
Same appearances. 
Cross-examination of THomas L. Smirm resumed by Mr. 
KINGSLEY: 
375 X Q. Will you state about how long you have been familiar 


with and engaged in mechanism ? 


(Objected to as already answered.) 


A. Somewhere about twenty-five years. 
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376 X Q. How long in the city of New York? 

A. Since 1561. 

377 X @. Will you now state whether you had ever seen or known 
of any mechanical device substantially like the Myers box-trimmer 
until you became acquainted with that Invention ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. I had never seen any machine like that for that purpose con- 
structed in that way; it was the first machine I had seen for the 
purpose of trimming boxes. 

378 X Q. Look at the Mvers patent, in which he sets forth 
267 the device for the nail-feeding machine, and state what you 
regard as the most important feature in that machine. 


(Same objection, and that witness Is not an expert in patents.) 


A. I should consider the endless nail-conveyer about the most 
important part of it. 
o79 X Q. What do you regard as the next important part of that 


; 


machine *° 
(Same objection.) 


A. I should say the traction pulley or pulleys and their shafts. 

380 X Q. Do you regard them as one thing. 

A. Yes; one is no use without the other. 

381 X Q. Do you say one cannot be used without the other ? 

A. If you have a pulley and no shaft to put it on you can’t use it. 

382 X Q. What do you call the third important part of the nail- 
feeder? Look-at the drawing and patent. 

(Same objection.) 

A. I should say the frame-work for supporting the endless chain. 

383 XQ. And what after that ? 

(Same objection.) 

A. The receptacles for the nails. 

384 X Q. What is the next? 

(Same objection.) 

A. The ratchet and pawl for driving the apparatus; that is about 
all of it. 

385 X Q. Is that all? 

A. That is about all. 

386 X Q. Was every one of the endless nail-conveyers broken, and 
was % or more of each made new ? 


(Objected to as already answered.) 
A. There were parts of each one broken, and there was not more 


than 3 of each one made new. 
387 X Q. Were the traction pulleys and their shafts made new ? 


(Same objection.) 
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968 A. There was none of them made new. 


388 X Q. Were any new pulleys or shafts used not saved 
from the fire ? 


(Same objection.) 


A. Not that I know of. 

389 X Q. Was the frame-work for supporting the endless chain 
broken up in each machine and substantially destroyed by the fire, 
and were they made new ? 

(Same objection.) 


A. The main feature of each machine were destroyed and made 
new. 

390 X Q. How was it with the receptacles ? 

(Same objection, and also incompetent.) 


A. A part of them were destroyed and made new ; [should think 
four or five. 

391 X Q. On how many of these machines were the receptacles 
destroyed ? 

A. On four, as near as [ can remember. 

392 X Q. Were the others not destroyed—so injured as to require 
to be refitted or repaired ? 

(Same objection.) 


A. There had to be new springs put in all of them. 

393 X Q. What was the injury to the ratchet and the pawls in 
these feeders, and how far were they injured ? 

(Same objection.) 


A. Those were not injured of any account at all; cleaned them 
and put them on again; I think they were all saved. 

394 X Q. Will you state if you have ever known of any invention 
substantially like Myers’ nail-feeder until you became acquainted 
with that invention made by him. 


(Objected to as incompetent, irrelevant, and immaterial.) 


i. 


A. No. 

395 X Q. Were there any parts of the Myers nail-feeder which 
you regarded as new or which you now regard as new? If so, state 
what they are. 

(Same objection.) 


269 A. The nail-feeder was used for the purpose for which it 
was designed. 
396 X Q. Is there not some particular part which you think was 
used mechanically, aside from the whole thing ? 
(Same objection.) 


A. The endless chain, constructed to have sockets to hold the 
nails, is new. 
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397 X Q. Look at drawing and state if the lever, the ratchet, 
and the pawl are not a part-of the nail-feeder—part of the inven- 
tion ? 

A. Certainly they are. 

398 X Q. Was not that made in part new in repairing the ma- 
chine ? 

A. As near as I can remember, they were saved in all of them. 

399 X Q. You regard that rod connected with the nailing ma- 
chine as a part of the nail-feeder, do you not? 


(Objected to; patent speaks for itself.) 


A. It is a part of the nail-feeder. Its office is to operate the nail- 
feeder. 

400 X Q. And were those repaired in any way ? 

(Same objection.) 


A. They were simply straightened out. 

401 X Q. Do you regard these patents of Mvers as being valu- 
able patents, and have they been so within your acquaintance with 
him ? 

(Objected to as incompetent, irrelevant, and immaterial.) 


A. I did at one time consider them valuable patents. It was be- 
fore better ones came into use. It was before I got up one that I 
think is better. I haven’t made any money out of it yet; haven't 
sold enough of them yet. 

402 XQ. Was not Myers’ machine the best in the market at the 
time that you were acting foreman in making them, in your 
opinion ? 

(Same objection.) 

270 A. I think they were for feeding large, coarse nails. The 
foregoing relates to the nail-feeder. I did not include the 
word box-trimmer. 

403 X Q. State as tothe box-trimmer at the time you were acting 
as foreman and up to the time of the fire in Smith’s shop. 

(Same objection.) 


A. It was the best from the fact that I don’t know of any other 
being in the market at that time. There is no other in the market 
now as I know of. 

104 X Q. When you were with Morgan & Co. as foreman it em- 
braced the period of Myers introducing these machines, did 1t not? 

(Same objection.) 

A. It did. 

405 X Q. And was there not a good demand for those feeders and 
box-trimmers at that time? 

(Same objection.) 

A. We made quite a number of them; don’t remember how 
many. 
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406 X Q. About how many were made, as near as you can re- 
member, during the time you were with Morgan & Co. of the box- 
trimmer and of the box nailing machine ? 


(Same oly ction.) 


A. As near as I remember, we made, I should say, about six 
trimmers, probably twenty-five nail-feeders, as near as IT remem ber. 

407 X Q. Do you not know that the demand for each machine 
has increased very much since that time, and have you not been so 
informed ? 


(Same objection.) 


A. I have been informed so. 

10S X Q. You have been in Myers’ shop frequently since you 
were with Morgan & Co. and seen them building these machines 
from time to time? 


(Same objection.) 


A. I have been there two or three times. I have seen the ma- 
chines being built there. 

loo NX @. Look at Myers’ letters patent for box trimming ma- 
chines and state if there is any part thereof which you call Hew, 
mechanically. And, if so, what part? 


2i1 (Same objection, and also As calling for the opinion of il 
patent expert.) 


A. I don’t know as I find any part new, except it may be the 
adjustable bars for guiding the box, holding it down. 

1lO XN Q. Is that the only part, so far as you can say, .is new, 
riit chanically t 

A. I have never seen anything like that for that purpose—the 
carrier—that is not new. 

411 X Q. The combination of the carrier with the other parts for 
moving the boxes to the cutter—is not that combination new ” 


(Same objection.) 


That is new for the purpose of carrying the box to the cutter, 
so far as | know, but it has been used for carrving other materials 
to the cutter besides boxes, as far as | understand the combination. 
[ don’t understand much about combination in pate nts. l am not 
an expert in patents. 

112 X Q. Have you ever seen a machine that used a self-adjusting 
cutter or gauge to bear against the work to limit the cutting of the 


blade in trimming boxes? 


(Same objection.) 

A. I have never seen any. 

113 X Q. Have you ever seen a macliine up to the time of Myers’ 
invention that had the combination of a supporting frame, having 
a table or having a chute and guards, a self-adjusting cutter, an 
adjustable cutter, a carrier, self-adjusting guides, and driving mech- 
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anism, such as used in Myers’ box-trimmer, and used for the pur- 
pose of trimming boxes ? 


(Same object lon.) 


A. I have not seen any. 

414 \ Q. Had you up to that time ever seen any machine that 
had that combination of all the parts named in the previous ques- 
tion ? 

(Same objection.) 

A. 1 have no recollection of any having all those parts. 

272 Redirect by Mr. Curtps: 

415 Q. Is there anything new in the ratchet and pawl as used as 
part of the operating mechanism of a machine ? 

A. Nothing new, as | know of; known and used for many vears. 

116 @. Are you accustomed to the examination of patents and 
the various claims or combinations contained in them ? 

A. lL am not. 

117 (J. State what, if any, experience at all you have had in that 
matter. 

A. What I have had in this suit comprises all my experience in 
patent sults, 

418 Q. Have you ever testified before in a patent case ? 

A. | have not. 

L199). Where are the cutters and cutter heads and spindles which 
belong to the box-trimmer that was injured in the fire and were 
saved and brought to your shop with the machine? 

(Objected to as immaterial.) 

A. They are here before me, with the exception of the cutters: 
there are no cutters here. 

420 Q. What are these I now show you? 

A. They are the two spindles, with one cutter head complete, and 
a part of another, which belonged to the Myers box-trimmer, which 
were saved from the fire. They are the spindles that were in the 
fire- They came to my shop in the hangers. They had on them 
the pulleys for driving them. and their steps, just as they were in 
the machine before being burnt. 

(Complainant's counsel moves to strike out answer on the ground 
of objection, and also as introducing new testimony on the rebuttal 
and not being in rebuttal to any called out in the recross-examina- 
tion.) 

273 121 Q. Where is the other portion of one of the cutter heads 
which is missing? 

(Objected to as immaterial if it is not used in the repairing ; also 
us not being in rebuttal.) 

A. There was something else made out of it in my shop for my 
owh purpose ; the cutters were thrown in the SCTADp ; they could 
have been used if they bad wanted to by retempering them. 
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422 Q. Could this missing part of the cutter head also have been 
used ? 


(Objected to for the same reason as above.) 


A. It could. 

423 Q. Are these spindles and cutter heads shown you in the 
same condition and state now that they were in when they were re- 
ceived by you at your shop with the rest of the machine? 

A. When I received them they were bent and blackened with 
fire. Before bringing them down here I had an apprentice boy pol- 
ish them a little so they would be a little cleaner to handle. 

424 Q. With the exception of polishing them a little, are they in 
the same condition that they are in when you received them after 
the fire ? 

A. They are. 

(Defendant offers them in evidence, and they are marked Defend- 
ant’s Exhibits Spindles and Cutter-Heads “ Y” and “ Z.”) 

(Objected to as immaterial.) 

425 Q. With the exception of tempering the cutters, were they in 
condition to be used again ? 

(Objected to as immaterial and irrelevant.) 

A. They were. 

(Motion to strike out answer.) 

426 Q. When you received these Exhibits “ Y” and “ Z” and the 
cutters alluded to what indications did they bear that they had 
been in a fire” : 

A. Being bent and black and rusty. The cutters were blackened 
by fire and temper taken out of them—annealed. 

427 Q. What is this | now show you? 

A. That is called the Tidey patent cutter head. 
274 428 (). Is that the kind of cutter head which was substituted 
in place of Myers’ on the box-trimmer you repaired ? 

A. That is one of the cutter heads. 

429 Q. How does that differ from the cutter used by Myers? 

(Objected to as immaterial and not in rebuttal.) 

A. It differs in the manner of its construction and in having twice 
as many cutters as Myers’. 

(Counsel moved to strike out answer.) 

430 Q. Do you regard that cutter as better or more effective for 
use than Myers’? ' 

(Objected to as immaterial.) 

A. I should think it was more effective from the fact of its having 
more cutters. 

( Defendants’ counsel offers it in evidence, and itis marked Defend’t’s 
Ex. Tidey’s Cutter “ 2.”) 

(Objected to as immaterial and not being in rebuttal.) 
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tecross by Mr. KINGSLEY: 


431 X Q. Do you know that the two spindles here produced of 
your own knowledge were in the fire at Smith’s shop, and the cutter 
heads ? 

A. | didn’t see them in the fire. 

432 X Q. Nor till they were brought to your shop, did you ? 

A. No. 

433 X Q. You cannot swear that — the cutter head and spindles that 
belonged to the Myers trimmer at the time of the fire at Smith’s shop, 
can you? 

A. I don’t swear they were, but I believe they are. 

434 X Q. Did defendant himself bring these spindles and cutter 
heads to your shop himself? 

A. He did not; they were brought there by his foreman. 
275 435 X Q. Where have they been kept ever since ? 

A. They have been lying under one of the benches in my 
shop since they were brought there. 

436 X Q. How often have you seen them during that time ? 

A. I can’t say exactly; probably fifty times; every time I went 
there looking for anything; laying there among those odds and 
ends generally. 

37 X Q. Did defendant’s foreman deliver these pieces to you 
personally t 

A. Both myself and partner were present at the time, I believe. 

438 X Q. How much machinery was delivered at that time ? 

A. I don't know; I don’t remember; came down with some other 
stuff he delivered; everything he had saved belonging to the trim- 
mer was brought there at one time. 

459 X Q. Were you present there and took notice of every piece 
delivered ? 

A. I didn’t take particular notice of every piece at the time. 

440 X Q. How long after before you examined the pieces remain- 
ing of that box-trimmer ? 

A. I ean’t say exactly; laid in the shop some few weeks. 

441 X Q. Before you examined the several pieces vou could not 
have identified this nachinery, could you, as having been delivered 
by the foreman of defendant, of your own knowledge ? 

A. I think I could; I had it all carefully laid away by itself, and 
there it remained until we got ready to go to work on it; we had no 
other of the same kind in the shop. 

442 X Q. Had you not had similar pieces up to this time in your 
shop ? 

A. I have had similar pieces, doing slight repairs once or twice, 
maybe; I don’t remember exactly. 

443 X Q. Have you not made any repairs on the other box-trim- 

mer made by defendant at any time? 
276 A. I have; slight repairs; I put new babbitt metal on the 
spindle boxes; similar spindles to those; that was, I think, 
after the fire; could not say exactly how long; maybe a couple of 
months; brought there by a foreman. 
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444 X Q. How long did they remain there before you made the 
rebabbitting ? 

A. Maybe three or four hours; along there; a short while. 

445 X Q. Can you swear that these are the spindles delivered by 
the foreman at your shop? 

A. I swear that those are the spindles that the foreman delivered 
at mv shop. : 

446 X Q. There never was a box-trimmer assuch made by Myers 
delivered to you by defendant for repairs, was there ? 

A. Yes; there was. 

447 X Q. You swear, then, it was the box-trimmer made by 
Myers, and that it was a machine such as used and run by defend- 
ant, do vou ? 

A. There was such a machine as that delivered to me for repairs— 
machine all complete; that was shortly after the fire. 

448 X Q. Had that machine been in the fire at Smith’s place? 

A. It had not. 

449 X Q. What did you do to it? 


(Objected to as immaterial and incompetent.) 


A. Some slight repairs; cut off some parts and put in new bab- 
bitting metal in the boxes. 

450 X Q. ‘Take any parts out from it? 

A. I believe we did; we took out that back part of the machine 
where the chute is attached to the table—an extension of the table; 
that was sawed off and taken away; that was all that was done, | 
believe; that was sawed off to make the chute longer, I believe. 

451 X Q. Was there a longer carrier put on both machines, or 


either, at that time or before that time or since ? 
277 A. I believe they took the carrier of that machine and 


lengthened it out; could not say how far; all of 30 feet, I 
guess; I do not think more than 30. 
452 X Q. Was there a long carrier used on the box-trimmer that 
burned ? 
A. I really don’t know about that. 
453 X Q. What would it cost to make that long carrier, such as 


you saw ? 


(Objected to as above.) 


A. I couldn’t tell exactly; might cost 25 or 50 dollars. There was 
a carrier on the machine that burned up—frame was made of wood— 
with leather belts. 

454 X Q. Did those’long carriers have spurs on for the purpose of 
carrying the box, the same as Myers’? 

A. I believe they do. 

455 X Q. Why were these two spindles, Defendant’s Exh., and 
cutter heads left out in making the repairs of the box-trimming 
machine, as you say? 

A. Mr. Smith wished to use that cutter head—Tidey’s—and as for 
the spindles, I preferred to make new ones than fix up the old ones, 
although I could have used them. I consulted with Smith’s fore- 
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man about them ; he said go ahead and make new ones; made them 
just like these. 

456 X Q. Did you cast them yourself or get them cast by some 
one else ? 

A. I did not; I bought the bar steel from a steel house in New 
York, what is called machinists’ steel, and made them myself 

457 X Q. Have you ever seen Tidey cutter head work in the ma- 
chine? 

A. I have seen it work. 

458 X Q. Does it perform the same office as the Myers cutter head 
in the machine substantially ? 

A. It does. 

459 X Q. Does it do substantially the same work in the machine? 

A. It does. 
278 460 X Q. State what pieces in the Myers feeding machine 
were cast in the repairing of the same. 


(Objected to as already answered and not in rebuttal.) 


A. The endless nail-conveyer—they were castings; also the frames, 
and the supports for the frames and the nail re ceptacles ; in fact, it 
is nearly all cast iron, except the shaft and some small pins and 
bolts. 

461 X Q. And were all the parts made new by you; made in 


) 


moulds and made new as Castings: 
(Same objection.) 


A. Nearly all of it was, I think, and all the important parts which 
were made new were cast by Brade Bros., under either my direction 
or my partner's. 


Redirect by Mr. Cuitps: 


462 Re-D. (). Were these spindles, cutters, and cutter heads. De- 
fendant’s Exhibits“ Y” and“Z”’ and “ _— attached to the other 
part of the box-trimmer which was brought to you to be repaired, 
and were they so attached when you examined the machines and 
commenced the repairs? 

A. With the exception ol Exhibit ot hy they were, 

463 Re-D. Q. Have you any doubts that Exhibits “Y” and “Z” 
constituted parts of that machine which was in that fire? 

A. I have no doubt of it. 


THOMAS L. SMITH. 


(Here follow diagrams marked pp. 279 & 280.) 


FREDERICK MYERS VS. EDWARD C. SMITH. 


28] Unitrep StTatves PATENT OFFICE. 
a 
FREDERICK Myers, of New York, N. Y. 

he 
Improvement MT Nail- Feeding Machines. th 

Specification forming part of Letters Patent No. 215,153, dated May 
6, 1879; application filed August 2, 1877. 
i) 


To all whom it may concern: 

Be it known thiat I, Frederick Mvers, of New York,in the county 
of New York, in the State of New York, have invented a new, use- I 
ful, and important nail-feeding machine, as described in this speci- 
fication. 

My invention consists of a nail-feeder having, essentially, an end- 
we 


less or beli rece lv r and convever, to be supported and operated 
suitable mechanism, and adapted to receive nails independ: 
convey them uniformly, and deliver them separatety to tl 

driver or drivers, or support or supports, or conduit or conduigé 


a nailing-machine. 

[t consists, further,in such a nail-feeder made in sections, adi”. 
for the operation of one or more of the sections independently of 
the other sections. 

[t consists, further, in such a nail-feeder combined with the nail- 
driving mechanism of a box-nailing machine. 

igure 1 is a longitudinal section of a nail receiver and conveyer 
embodying my invention detached from driving mechanism and 
from a nailing-machine. Fig. 2 is a top view of the same. 
lig. 3 is a perspective view of the nail-feeder combined with the { 
driving mechanism of a box-nailing machine. Fig. 4 js a partial { 
view of the sectional nail-feeder. 

A is a receiver and conveyer, having transverse bars b, provided 
with holes or sockets Lb’, of a sufficient size to receive a nail easily 
head foremost. The number and arrangement of the holes or 
sockets may be varied. 

C is a platform to support the receiver and conveyer, and having 
bearings D, which support the shafts D’ D’. To the shaft D’ are 
securely fastened two toothed traction-pulleys, E E’, the teeth being 
so arranged as to receive the transverse bars, to prevent them from 
slipping when they are drawn forward by the traction-pulleys. 


— 


The shaft D” has fixed to it two plain supporting-pulleys, G G. ’ 
The receiver and conveyer is moved intermittingly by suitable 

mechanism—as a ratchet, a, attached to the end of shaft D’, and . 

operated by a pawl, a’, attached to an arm, 4, loosely fitted to the 

shaft, and which is moved intermittingly by means of a connecting- 

rod, c, attached to the reciprocating head d of a nailing-machine. , 
The teeth of the ratchet should be so adjusted that the shaft is 

only moved when the head of the nailing-machine moves upward, 

and then only sufficiently to move the receiver and conveyer one 

bar, that being the time when the nail-supports f are empty and 

the nail-driver £ withdrawn from them. 


FREDERICK MYERS 


WARD C. SMITH. 


The platform supporting the receiver and conveyer is suitably 
adjusted with relation to a nailing-machine. 

The machines being put in mot nd nails being placed singly, 
head foremost. in the holes or s sin the receiver and convever, 
the bars will overturn at regular ervals and deliver the nails 
point foremost to be driven 

Nails may be supplied by int as fast as they are driven, 
so that the feeding will be con s while the machines are in 
Oy ration. 

The amount of nails to be used may be varied by omitting to 
place nails in certain hol Ss Or Son : 

The if celver ana Canvever tt a le in sections h. each SOC- 
tion operated by independent p s m, suitably connected to the 
shafts, so that one or more s s can be employed as the nails are 
required independently of the other sections 

"e details of construction and « ition may be varied without 
‘Ing irom my Invent »! 

(O nalling-machine show : noclaimto. Further, I] make 

claim in this case to the particular connecting operating devices 
ar ~n and described between nail-feeder and the nailing-ma- 
chige: but | may claim them ibs pti nt case. 

I claim— 

1. An endless nail receiver a iveyer having transverse bars 
provided with holes or sockets he nails, in combination with a 
toothed traction pulley or pulleys and independent belt-supporting 

. mechanism, substantially as deset 

2. An endless nail receiver nveyer having transverse bars 
provided with holes or sockets for the nails, in combination with a 
toothed traction pulley or pulleys, a supporting pulley or pulleys, 
and. independent belt-supporting mechanism, substantially as de- 

scribed. 
252 5. An endless nail-feeder consisting of two or more sections, 
adapt d by mechanism for the operation of one or more of 
the sections independently of the other sections, each section adapted 
to receive nails separately, convey them uniformly, and deliver them 
separately point foremost to the nail driver or drivers of a nailing- 
machine, substantially as deseribed 

!.-An endless nail-feeder having transverse bars provided with 
holes or sockets for the nails combination with the nail-driving 
mechanism of a box-nailing machine to receive the nails separately, 
convey them uniformly, and deliver them separately to the nail 
driver or drivers, substantially as deseribed. 


W itnesses : 
SAMUEL WHITEHEAD. 
OLIVER LIGHTOWLER 
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The United States of America to all to whom these presents shall 
come: 

Whereas Frederick Myers, of New York, New York, has presénted 
to the Commissioner of Patents a petition praying for the yrant of 
letters patent for an alleged new and useful improvement in nail- 
feeding machines, a description of which invention 1s contained In 
the specification, of which a copy is hereunto annexed and made a 
part hereof, and has complied with the various requirements of law 
in such cases nade and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged LO be justly entitled to a patent under the law: 

Now, therefore. these letters patent ure to he oranted unto the said 

l'rederick Myers, his heirs or assigns, for the term of 
254 & 285 seventeen vears from the sixth day of May, one thousand 

eight hundred and seventy-nine, the exclusive right to 
make, use, and vend the said invention throughout the United States 
and the Territories thereof. 

[n testimony whereof | have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this sixth day of May, in the year of our Lord one thousand eight 
hundred and seventy-nine, and of the Independence of the United 
States of America the one hundred and third. 

ik. 8.) A. BELL, 
Acting Secretary of the Linke rior. 
Countersigned : 
H. BE. PAINE, 
Commissions ; of Patents. 


(Here follow diagrams marked pp. 286 and 287.) 


2SS8 Unirep STATES PATENT OFFICE. 
I REDERICK Myers, of New York, N. Y. 
Improvement in Machine 3 for Trimming lL ovode ii Bores. 


Specification forming part of Letters Patent No. 201,822, dated March 
26, 1878; application filed January 8, 1878. 


To all whom it may concern: 

Be it known that I, Frederick Myers, of New York, in the.county 
of New York, in the State of New York, have invented certain new, 
useful, and important Improvements in machines for trimming 
packing-boxes, and the like, as shown, described, and claimed in 
this specification. 

[In the manufacture of packing-boxes, although the material may 
be cut with great care, the edges of the boxes usually require trim- 
ming. This is commonly done by hand with a plane; it has been 
attempted by machinery, but with only partial success. The cutters 
were not adapted to various sizes of boxes; the boxes had to be 
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moved by hand through the machine, and if the tops were not on 
the boxes only one edge could be trimmed without turning the 
boxes, 

To overcome these difficulties and objections and thereby facilitate 
the work of trimming boxes and materially reduce the cost of the 
same is the object of my improvements. 

My invention consists of a machine having a supporting frame, a 
self-adjusting cutter, self-adjusting guide or guides, a carrier, and 
operating mechanism. 

It consists, further, in a self-adjusting cutter, having a gage to 
bear against the work. 

igure 1 isa longitudinal vertical section of a machine embodying 
the invention ; Fig. 2 is a plan view thereof; Fig. 3 is a transverse 
vertical section of the same, and Fig. 4 is an enlarged view of the 
cutters. 

A is a supporting frame, having bearings a for the shafts 4, e, d, 
ande. B are yielding box-guides, rendered self-adjusting by sliding 
rods and retracting springs, f, to conform to boxes of different sizes, 
and preferably curved at their ends for the easy entrance and exit 
of the boxes. C isa table having fixed guards, g, and a centering 
chute, h, tapering toward the guides and guards, to give the boxes a 
proper start towards the cutters. D and FE are the cutters, supported 
by arms, i and k, each of which has two bearings, / and m, for the 
spindles n and 0. The cutters each have one or more blades, p, and 
are placed at an angle to givea bevel cut to the edges of the boxes 
and avoid nails that may have turned outward in the sides of the 
boxes. The cutter D is adjustable by means of a set-screw and a 
slide, g, which connects the arm 7 to the frame or table and a slot, r, 
in the table. The cutter being properly set, its blades are protected 
by the guards g. The cutter E is self-adjusting by means of 
the arm /, pivoted to the frame or table so as to yield to pressure 
on the spindle, a sliding rod, and retracting spring, 8, and a slot, ¢, 
in the table. The cutter being seli-adjusting has a loose collar or 
other gage, u, to press against the boxes as they pass to limit the 
cutting of the blade or blades and prevent injury tothe boxes. The 


— 


(Fy 
_ 


cutters are operated by small pulleys » and von spindlesn and o 
cross-belts w and w, and large drums F and F on shaft +. 

G is a box-earrier, passing over and under the table, to carry the 
boxes between the cutters and the guides, and having projections, z, 
at intervals to prevent the boxes from slipping back. The box- 
carrier is supported on two drums, H and H, of equal size, one on 
shaft d, the other on shaft e, and it is operated by a fixed pulley, y, 
on shaft 5, direct belt z to large drum I on shaft ¢, fixed pulley a? 
on shaft c, direct belt L to large drum M on shaft ¢d, which imparts 
motion to the box-carrier drums H and H. 

To trim the upper edges of the boxes as they pass through the 
machine similar cutters may be supported and driven above the 
cutters D and E, thus to trim the top and bottom edges at the same 
time. 

Power may be applied by hand by means of a crank, N, or by 
steam or otherwise by means of a belt or gearing. 


106 FREDERICK MYERS VS. EDWARD C. SMITE. 


The details of construction and operation, as described, may be 
varied without departing from my invention, and similar work to 
trimming boxes may be accomplished thereby. 

| claim— 

l. A self-adjusting cutter having a gage to bear against the work 
to limit the cutting of the blade, substantially as shown and de- 
scribed. 4 

2. The combination of a self-adjusting cutter having a gage to 
bear against the work, a carrier, and driving mechanism substan- 
tially as shown and described. 

3. The combination of a self-adjusting cutter having a gage 
289 ~—to bear against the work, an adjustable cutter, a carrier, and 
driving mechanism, substantially as shown and described. 

4. The combination of aself-adjusting cutter having a gage to bear 
acainst the work, an adjustable cutter, a self-adjusting guide, and 
driving mechanism, substantially as shown and described. 

5. The combination of a self-adjusting cutter having a gage to bear 
against the work, a self-adjusting guide, a carrier, and driving 
mechanism, substantially as shown and described. 

6. The combination of a se lf-adjusting cutter, an adjustable cutter, 
a carrier, self-adjusting guides, and driving mechanism, substantially 
as shown and described. 

7. A self-adjusting cutter having a gage to bear against the work, 
an adjustable cutter, a carrier, a self-adjusting guide or guides, and 
operating mechanism, substantially as shown and described. 

8. The combination of a supporting-frame, a table having a chute 
and guards, a self-adjusting cutter, an adjustable cutter, a carrier, 
self-adjusting guides, and driving mechanism, substantially as shown 
and described. 

[In testimony whereof I hercunto set my hand, at the city of New 
York, in presence of two attesting witnesses. this Sth day of De- 
cember, A. D. 1877. 

RREDERICK MYERS. 

Witnesses : 

O. LIGHTOW LER. 
S. R. WHITEHEAD. 


The United States of America to all to whom these presents shall 
come. 

Whereas Frederick Myers, of New York, New York, has presented 
to the Commissioner of Patents a petition praying for .the grant of 
letters patent for an alleged new and useful improvement in ma- 
chines for trimming wooden boxes, a description of which invention 
is contained in the specification, of which a copy is hereunto an- 
nexed and made a part hereof, and has complied with the various 
requirements of Jaw in such cases made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
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Frederick Myé?s, his heirs or assigns, for the term of seventeen 
years Irom the twe bit sixth day of March, one thousand 
20) elaht hundred and sev nty- ight, the exclusive riglit to make, 
use, and vend the said invention throughout the United 
States and the Territories thereot 
In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be athixed, at the city of Washington, 
this twenty-sixth day of Mareh, in the year of our Lord one thou- 
sand elght hundred and sev Hit eight, and of the Independe nee of 
the LU nite d States of America the one hundred and second. 
LL. 8. | A. BELL, ° 
Acting Secre lary of thie Tite rior. 
Countersigned : 
ELLIS SPEAR, 
‘ (Commissioner of Patents 


29)? Exnisit “DD.” B.L. B. Dec. 4, ’82. 


. GREENPOINT, L. I, Jan’y 10th, 1878. 
Mr. F. Myers 
D’r Str: You will please furnish me six (6) nail-feeders, six (6) 
count r-shafts to Ope rate six nall machines, put up oh your new 
system for making boxes; also two (2) box-trimmers with counter- 
shaft, for the sum of thirteen hundred and fifty dollars. 


kb. C. SMITH. 


: EDW. C. SMITH. 


= Packin~ Box Manufacturer, 
: 420 o 434 Oakland St.. 
GREENPOINT, L. |. 


caiied for Witt 


if not 


‘> 


(Here follows diagram marked }). Ze). } 


994 Comp’t’s Ex. F. B.L. B. Mar. 17, ’83. 
New York, Oct. 22.°1880. 
This is to certify that I. C. Smith, of Greenpoint, has authority 
and permission to run three nall-feeders. I Myers’ patent, in his 
box factory, 10 to 454 Oakland St., Gree npoint. 
I’. MYERS, 
Per O. LIGHTOW LER, Att'y. 


OOS 


DO(; 


2Q7 


1582. 


May —. 


Present: Hon. Chas. L 


FREDERICK MYERS VS. EDWARD C. SMi 


RESPONDENT'S Ex. No.1. B.L. B. Mar. 9, ’83. 


GREENPOINT, September Sth, 1881. 


Mr. E.C. Smith to Smith & Doig, Dr., 


(a be. stn: ta: nm ceili ia ai a i i i a a il laa aa i ila cl aa ll 
Lae te. Cnekene 6S GE, icinenc enutiands 
Sheet steel EE Genes, eee rnc Mey En ME 
Wro't iron, LS lbs.. a ae 
STS BS eine conection aac eee ree. 
PE Ee eis cincecstsemininiieienih 


Ree’d payment. 
SMITH & DOIG. 


RESPONDENTS Ex. No.2. B. L. B. Mar. 9, ’83. 


GREENPOINT, May 29, 1882. 


Mr. E.C. Smith to Smith & Doig, Dr., 


To repairing box-trimmer, | frame.--.----..---.- 
£63 Fem, Cebinen, © FA. on.ccniniin nem 

be QR, Bf cncnnn stuiireiineeee 

GS * Feel MOtel, FOudecinwsens ene 
PROS  cnciicindbisinmitipiins seniinidis nariiamediuae 
Si Pe, WH BOOM. © .occcncrisbidiiee ee 
; OUhY, 20 Re A ennwkccee wena 
oe Oe TEA -nianinictinisis eeconeenin eeleniidlia Jaee 
: 2 FOG SER: iscccicmehccciceeteneieiccaue mae 
.” gt dg: Oy ee Aim Co ere 
18 Ibs. cold-rolled shafting oa Dee enene Sane coe 
24’’x2)”" bolts, 16c.; 203” washers, 30c...... .... 
Paint, 50¢.; 107) hrs. time, 40¢e.—63.00_....--.- 


Engineers & machinists, No. 24 Franklin street, Brooklyn, N. Y. 


1551. 
May 14 to Sept. 6. Repairing 9 nail-feeders, 742 hours’ titne, 


Engineers & machinists, No. 24 Franklin St., Brooklyn, N. Y. 


yh 
{ de) 


+H) 
6 
15 
SU 


70 
) 
70 
46 
40 


Rec’d payment. 


SMITH & DOIG, 


JONES. 
. Stated Term. 


FREDERICK Myers vs. Enpwarp C. SMIruH. 


$104 09 


. Benedict, district judge, holding the court. 


Cause called; hearing ordered. V. Wright Kingsley, for com- 
plainant; Childs & Hull for, defendant. 
mitted ; decision reserved. 


Cause argued & sub- 


Rg IIMB 2 MN i me 
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Opinion, Octobe r 3, 1884. 


BENEDICT, J.: 
The bill must be dismissed and with costs. 


298 At a stated term of the circuit court of the United States 
for the eastern district of New York, held at the court-rooms, 
in the city of Brooklyn, on the 14 day of October, 1854. 

Present: Hon. Charles L. Benedict, district judge, holding the 
court. 

FREDERICK Myers vs. Epwarp C. SMITH. 

This cause having duly come on to be heard upon the pleadings 
and proofs taken and filed herein, and the cause having been fully 
argued by counsel for the respective parties, and due deliberation 
having been had ther upon 

Now, therefore, it is ordered, adjudged, and decreed that the com- 
plainant’s bill of complaint be, and the same hereby is, dismissed 
with costs to the defendant, to be taxed by the clerk. 


CHAS. L. BENEDICT. 


Endorsed: Final decree. Filed and entered October 15, 1584. 


299 Circuit Court of the United States, Eastern District of New 
York. In Equity. 


FREDERICK Myers, Complainant and Appellant, 
rs. 


Epwarp C. Smiru, Defendant and Appellee. 


To the honorable the Supreme Court of the United States: 

The appeal of Frederick Myers, the above-named complainant and 
appellant, respectfully shows that on the 6th day of June, 1882, 
Frederick Myers, the above-named complainant, filed his bill of 
complaint in the cireuit court of the United States for the eastern 
district of New York against the above-named defendant and the 

appellee to enjoin and restrain the said defendant and appellee 
300 = from infringing two certain letters patent of the United States, 

one granted to said complainant and appellant, dated the 26th 
day of March, 1878, and numbered 201,822, for improvement in ma- 
chines for trimming wooden boxes, and the other granted to com- 
plainant and appellant and dated the 6th day of May, 1879, and 
numbered 215,153, for an improvement in nail feeding machinery 
connected with said box-making, and who is the exclusive owner 
thereof, and also praying for an injunction and account of profits 
and assessment of damages arising from said infringement; that a 
subpcena issued out of said circuit court — was duly served on the said 
defendant and appellee; that said defendant and appellee filed his 
answer to said bill of complaint, to which the complainant and ap- 

pellant filed a general replication; whereupon such proceed- 
301 ings were had in the cause that on the 14th day of October, 
1884, a final decree was made and entered in said circuit 


We 
ZUU FREDERICK MYERS VS. EDWARD C. SMII a. 


court, wherein it was in substance adjudged and decreed that the 
said bill of complaint be dismissed with costs, to be taxed by the 
clerk, and the same were taxed at the sum of $511.92 costs and were 


entered in said judgment, and complainant was given to the 12th 


day of November to file security, and which said judgment and de- 


cree Is, as complainant and appellant is advised, erroneous and ought 
to be reversed. 


Wherefore the complainant and appellant appeals from the whole 
and every part of said decree of said circuit court to the Supreme 
Court of the United States, and respectfully prays that the 


U2 decree of the said circuit court and the bill, answer, plead- 


Ings, depositions, evidence, and proceedings in the said cause 


may be sent to the Supreme Court of the United States without 
delay, and that the said Supreme Court will proceed to hear the 
cause anew, and that the said decree of the circuit court and every 
part thereof may be reversed, or such other decree may he made iis 
LO the said Supreme Court shall SeecTn just, 
FREDERICK MYERS, 
By his solicitor, V. WRIGHT KINGSLEY. 
V. WRIGHT KINGSLEY, 
Solicitor ras of Counsel for Complainant ra Appellant. 
Allowed Noy 11, 1884. 
CHAS. L. BENEDICT. 
Endorsed: Appeal. Filed Noy. 11, 1884. 


S03 Bond fay Damades and ( nats. 
U.S. Cireuit Court, Eastern District of N. Y. In Equity. 
FREDERICK Myers vs. Enywarp C. SMITH. 


Know all men by these presents that we, Frederick S. Burr and 
Robert Ivfe, as sureties, are held and firmly bound unto the above- 
named defendant, Edward C.Smith,in the sum of five hundred and 
eleven ,°,; dollars, to be paid to the said defendant, lis executors, 
administrators, or assigns; for the payment of which, well and truly 
to be made, we bind ourselves and each of us, ourand each of our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and date (| the Lith day of November, iif the 
year of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-named l'rederick Myers has prosecuted his 
appeal to the Supreme Court of the United States from the United 
States circuit court for the eastern district of New York to reverse 
the decree rendered In the above-entitled sult by the judge of the 
circuit court of the United States for the eastern district of New 
York: 

Now, therefore. the condition of this obligation is such that if the 
above-named Frederick Myers shall prosecute his appeal to effect 
and answer all damages and costs if he shall fail to make his plea 
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good & shall pay to said obligee the money decreed to be paid in the 
final decree of said circuit court, including just damages for delay 
& costs and interest on this appeal good, then this obligation shall 
be void; otherwise the same shall be and remain in full force and 
virtue. 
FREDERICK 8S. BURR. [L. s.] 
ROBERT FYFE. a Ss. | 


Sealed and delivered and taken and acknowledged this 11 day of 
November, 1884, before me— 
B. LINCOLN BENEDICT, 


Ll. S. Commissioner. 


UNITED STATES OF AMERICA, ee 
Eastern District of New York, {~~ ° 


Frederick S. Burr, of the city of Brooklyn and State of New York, 
and Bobert Fyfe, of tne city of New York, being duly sworn, sev- 
erally depose and say and each for himself deposes and says that 
that he is worth the sum of ten hundred and twenty-four dollars over 
and above his just debts and liabilities. 

FREDERICK 8S. BURR. 
RCBERT FYFE. 


Sworn to this 11th day of November, A. D. 1884, before me— 
B. LINCOLN BENEDICT, 
U. 8. Com’r. 


304 {Endorsed :] United States circuit court, eastern dist. of 

New York. In equity. Frederick Myers vs. Edward C. 
Smith. Supersedeas bond for damages and costs on appeal. Ap- 
proved, defendants opposing, Nov. 11, 1884. Filed this llth day of 
November, 1884. 


305  Unirep STaTes or AMERICA, a 
Eastern District of New York, {~° 


I, B. Lineoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York, in the sec- 
ond circuit, do hereby certify that the foregoing pages, numbered 
one to three hundred and four, inclusive, contain a true and com- 
plete transcript of the record and proceedings had in said court in 
the case of Frederick Myers, complainant, vs. Edward C. Smith, de- 
fendant, as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in the eastern district 
of New York, in the second circuit, this — day of September, A. D. 
1885, and of the Independence of the said States the one hundred 
and tenth. 


[The Seal of the Circuit Court, Eastern District of New York. ] 


B. LINCOLN BENEDICT, Clerk. 


26—323 
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306 By the Honorable Charles L. Benedict, circuit judge, for one 
of the judges of the circuit court of the United States for 
the eastern district of New York. 


To Edward C. Smith: 

Whereas Frederick Myers has lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the United States for the eastern district of New York 
made in favor of you, the said Edward C. Smith, and has filed the 
security required by law, you are are, therefore, hereby cited to 
appear before the said Supreme Court, at the city of Washington, 
on the 2d Monday of October next to do and receive what may 
appertain to justice to be done in the premises. 

Given under my hand, at the city of Brooklyn,in the eastern 
district of New York, in the second circuit, the 11 day of Novem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-four. 


CHAS. L. BENEDICT. 


307 [ Endorsed :] U. States cireuit court. Frederick Myers vs. 

Edward C. Smith. Citation. V. Wright Kingsley, solicitor 
& of counsel for appellant. Service of a copy of the within ad- 
mitted Nov. 11, 1884. Childs & Hull, def’t’s att’'y. Filed Novem- 
ber 11, 1884. 


Endorsed on cover: E. New York C.C. U.S. No. 323. Frederick 
Myers, appellant, vs. Edward C. Smith. Filed October 2, 1885. 
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